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LABOULAYE, EDOUARD RENE LEFEB- 
VRE DE (1811-83), French jurist, historian and 
political theorist. Laboulaye was bom in Paris. 
His early works on the history of landed property, 
on the civil and political status of women and on 
criminal law reflect the influence of the historical 
school of Savigny. In the Revolution of 1848 he 
sided with the liberal movement, and after the 
establishment of the empire he launched a pub- 
licist campaign against Napoleonic absolutism. 
But when Napoleon iii appeared to liberalize the 
empire, Laboulaye ceased to oppose it and even 
voted for the government in the plebiscite of 
1870. This action turned many of his faithful 
friends against him and provoked disorder 
among his students at the College de France. He 
served under the republic as deputy and senator, 
an exponent of the more moderate and conserva- 
tive tendencies. 

Laboulaye ’s political doctrines are mainly de- 
rived from de Tocqueville and Constant. He op- 
posed Caesarism and had a sympathetic appre- 
ciation of American institutions. He pointed out 
the danger to individual liberty and human 
progress of the concentration of power in the 
hands of the state, a process which, he held, 
begins with democratic revolutions and ends 
inevitably in Caesarism. He was not in principle 
hostile to the state, which he regarded as the 
greatest human institution, but he wished to cir- 
cumscribe its powers for fear of its becoming 
tyrannical. The limits to state power are pre- 
scribed by the liberty of the citizens and by the 
principles of 1789; but constitutions, those 
“magnificent inscriptions on the front of a 
temple” from which God is absent, are not suffi- 
cient to assure their observance. A liberal educa- 
tion is necessary in order to enable citizens as- 
siduously to exercise their political rights and to 
participate in the affairs of the commune, de- 
partment, church and school. The true foe of 
political despotism must therefore focus atten- 
tion on the realities of local self-government; he 
should not allow himself to be deluded by the 
idea of popular sovereignty, which reduces it- 
self in practise to intermittent and sporadic 
acts of voting for governmental representatives 


and is usually an abdication of the rights of 
citizenship rather than a true exercise of them. 

Guido de Ruggiero 

Works: Juridical: Histoire du droit de propriiU fondkre 
en Occident (Paris 1839); Recherches sur la condition 
civile et politique des fetnmes deputs les romains jusqu*d 
nos jours (Paris 1843); Essai sur les lois criminelles des 
romains concernant la responsabilite des magistrals 
(Paris 1845). Historical: Histoire politique des Etats 
Unis, 3 vols. (Paris 1855-66, 6th ed. 1876). Politico- 
social: Paris en Amenque (Pans 1863), tr. by M. L. 
Booth (New York 1863); La hherti religieuse (Paris 
1858); Etudes morales et politiques (Paris 1862); L'itat 
et ses limites sutvi d*essais politiques sur Alexis de 
Tocquexnlle (Paris 1863); he parti liberal (Paris 1863); 
La liberti d* enseignement (Paris 1 880). 

Conrw/i: Wallon, H., “Notice sur la vie et les travaux 
de M. Edouard-Ren6 Hefehvre- Laboulaye” in Nou- 
velle revue historique de droit franfais et Stranger, vol. 
xii (1888) 1-30; Boutmy, Emile, Taine, Scherer^ 
Laboulaye (Paris 1901) p. 99-125; Ruggiero, G. de, 
Storia del liheralismo europeo (Bari 1925), tr. by R. G. 
Collingwood as History of European Liberalism (Lon- 
don 1927) p. 197-99- 

LABOURERS, STATUTES OF. Statutes of 
Labourers refers to the series of laws enacted 
from the fourteenth to the sixteenth century by 
which the English government attempted to 
control the wages and conditions of labor. The 
immediate cause of this legislation was the labor 
shortage resulting from the Black Death, which 
ravaged England from 1348 to 1350 and which 
resulted in the death of 30 to 50 percent of the^ 
total population and probably an even larger 
proportion of the working classes. The plague 
swept the country during the period of transition 
from the manorial system to a money economy 
and added to the general economic dislocation 
characteristic of a transition era. Wages had been 
rising for a generation and this rise meant a 
considerable loss to those landholders who had 
commuted their villeins* services. With the Black 
Death rents fell, prices and wages soared and 
the landholding class protested loudly that it was 
being ruined by the scarcity of workers and 
their excessive demands. 

In 1349 Parliament was not in session because 
of the epidemic; in order to meet the situation 
the King’s Council proclaimed the Ordinance of 
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Labourers. Its purpose was to guarantee a steady 
and adequate supply of labor at wages prevailing 
before the plague and also to insure reasonable 
prices for commodities. It provided that all able 
bodied men and women under sixty without 
definite means of support must if requested 
accept service at wages no higher than the rate 
of 1347. To pay or to receive higher wages was 
a punishable offense. Workers were not allowed 
to leave their employers during the term of their 
contracts and masters were prohibited from re- 
taining employees who had violated this prohi- 
bition. No alms were to be given to the able 
bodied and reasonable prices were to be charged 
for food. Penalties for violations included fines, 
forfeit of the excess received and imprisonment. 

The ordinance was followed by the statute of 
1351, which was intended to supplement it, to 
remove its ambiguities and to strengthen its 
administration. It established definite maximum 
rates for agricultural laborers, provided that they 
must remain in the summer in the same locality 
in which they had lived during the winter and 
that their contracts of service were to be annual 
or for the customary term. Specific wages were 
fixed for certain groups of artisans, while for 
others the rates customary before the plague 
were to prevail as to both wages and prices. All 
workers were to take an official oath of compli- 
ance with the statute. 

The statute and ordinance were frequently 
reenacted in the next two centuries and although 
changes were made in details of wage schedules, 
administration and penalties, their principal fea- 
tures were retained. The most important inno- 
vation among the subsequent acts was contained 
in the statute of 1390 (13 Richard ii, c. 8), which 
instead of reciting fixed maxima took cogni- 
zance of variations in local conditions by calling 
upon the justices of the peace to make annual 
assessments of wages “according to the Dearth 
of Victuals.” Under this law maximum wages 
were established in many instances above the 
statutory maxima of 1388. The principle of 
fixed maxima was reiterated, without, how- 
ever, any specific repeal of the wage assessment 
clause, in the statutes of 1445 (23 Henry vi, c. 
12), 1495 (ii Henry vii, c. 22) and 1515 (6 
Henry viii, c. 3). Under the divers acts wage 
schedules were fixed in money rates varying in 
each occupation according to whether or not 
food, lodging and clothing were included; they 
also varied with the season of the year. These 
were intended to be maximum rates but under 
the current pressure of the demand for labor 


they probably approximated the lowest wages 
actually paid. In some of the statutes the mini- 
mum number of hours of labor was stipulated 
and holidays were regulated. 

In order to keep workers from migrating to 
communities where they could obtain better 
conditions regardless of the law Parliament from 
time to time tightened the restrictions on free- 
dom of movement; the act of 1388 (12 Richard 
II, c. 3) provided that no worker could leave his 
locality or be received in another without the 
authorization of a letter patent. With the related 
intention of preventing shifts from lower to 
higher wage groups provisions were enacted to 
hinder changes of occupation. By the very nature 
of the acts combinations of workers to improve 
their conditions would be legally without status. 
In addition there was some specific legislation 
against them: combinations of masons and car- 
penters were forbidden in 1361 (34 Edw. ill, c. 9) 
and combinations of all workers and of food 
dealers in 1548 (2 & 3 Edw. vi, c. 15). Although 
the statutes sometimes lapsed they remained 
technically binding until 1562, when the Eliza- 
bethan Statute of Artificers (5 Eliz., c. 4) set up 
for the regulation of economic life a new code 
which synthesized the various principles enun- 
ciated in the Statutes of Labourers and adapted 
them to a somewhat changed situation; this 
statute affected industrial workers much more 
than had the earlier laws. 

The Elizabethan statute, which for a century 
was enforced more or less systematically and 
which was not officially repealed until 1814, was 
intended to curb economic and social instability 
by establishing a regular supply of labor in the 
various occupations, by preventing indigence 
through compulsory employment and appren- 
ticeship and by restricting the migration of 
workers. In its provisions for dealing with un- 
employment and vagrancy, which had developed 
even in the sixteenth century as a result of the 
growth of capitalism and the enclosure move- 
ment, this act is related to the later Elizabethan 
poor law. In the interests of steady employment 
labor contracts with few exceptions were re- 
quired to run for a year. To offset the enclosure 
movement a sufficiency of agricultural labor had 
to be assured; and in addition to the general 
compulsory labor clauses the statute of 1562 
provided for compulsory apprenticeship and 
compulsory seasonal labor in agriculture. The 
trade to which a youth was to be apprenticed 
was determined by his parentage and financial 
status; these limitations tended to insure an ade- 
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quate supply of rural workers as well as to fix 
the general distribution of labor. 

'The Statute of Artificers, a comprehensive 
ordering of all the principal relationships be- 
tween employer and employee, was rendered 
necessary by the decay of customary and guild 
regulation. The minimum term of apprentice- 
ship was seven years and could not terminate 
before the apprentice was twenty- four years old. 
The wage clause, which reenacted the annual 
assessment principle of 1389, indicates that the 
intention of the government was to stabilize 
wages in a reasonable relation to price rather 
than to keep them at an absolute low figure. 

Any statements concerning the administration 
of the Statutes of Labourers except for the first 
ten years after the enactment of the ordinance 
are highly conjectural, but for that period stren- 
uous efforts were undoubtedly made to enforce 
them. Their administration was entrusted to 
local officials and to special commissions ap- 
pointed for the purpose. From 1349 to March, 
1351, there were appointed commissions to en- 
force both the peace and the ordinance and also 
separate commissions to enforce the ordinance. 
The commissions set up between March, 1351, 
and the end of 1352 were entrusted with the 
joint task of enforcing the peace and the statutes. 
An especially strenuous effort at enforcement 
was made between December, 1352, and 1359, 
when separate commissions to administer the 
Statutes of Labourers were established system- 
atically throughout the country. Since many of 
the justices of laborers also served on the com- 
missions for enforcing the peace, the dual system 
proved cumbersome; it was abandoned in 1359 
and was never revived except for the palatinates. 
The administration of these statutes thus became 
part of the task of the justices of the peace; the 
King’s Bench, the Court of Common Pleas and 
probably the seigniorial courts also had jurisdic- 
tion over violations of the statutes. 

At first the excesses and later both the fines 
and excesses collected as penalties under the 
ordinance and acts were used upon the insistence 
of Parliament in aid of the king’s subsidy on the 
theory that the violations affected the ability of 
the landholders to pay the tax. After 1354 the 
crown recovered its right to all the money pen- 
alties; but in 1357 it yielded fines to the lords 
who were entitled to them under their charters. 
The salaries of the justices of laborers were de- 
rived from the money penalties and varied with 
the number of sittings. Sometimes additional 
sums were given to those with an unusually large 
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number of convictions to their credit. Most of 
the justices were members of the middle class 
and thus besides their direct pecuniary interest 
they had a general interest as members of the 
employing and taxpaying class in the zealous 
enforcement of the labor law. 

During the first ten years cases were presented 
under all the clauses, but the fact that the num- 
ber of presentments for the receipt of excess 
wages and prices was far greater than the total 
for all other offenses indicates that the justices 
of the peace and the justices of laborers concen- 
trated chiefly upon keeping wages and prices 
low. In the King’s Bench and Court of Common 
Pleas the cases involved almost exclusively ques- 
tions of contract; excess charges were determined 
more easily in the local courts and probably for 
this reason did not come to the upper courts, 
but indirectly the enforcement of the contract 
clause had the desired effect of keeping down 
wage rates and prices. While the justices in the 
local courts concerned themselves definitely with 
punishing offending laborers — ^there were very 
few convictions of employers — ^the central courts 
tried to enforce the law against both classes. 
Fines and excesses were the most commonly 
inflicted penalties, and in the cases of illegal 
wages the former were generally of the same 
amount as the excesses. The enforcement of the 
statutes after 1359 was spasmodic rather than 
continuous and in the fifteenth and still more 
in the sixteenth century their administration was 
evidently ineffectual. 

The supposition that the statutes were instru- 
mental in destroying villeinage is without foun- 
dation, for they gave the lord a preferential right 
to the services of his villeins -and the right to 
reclaim them from another master if he needed 
their labor; the obligation to serve a lord was 
regarded also as a sufficient excuse in actions 
against laborers for refusal to serve. The mano- 
rial lords were thus given the additional instru- 
ments of the king’s courts to aid in the recapture 
of fugitive villeins, for which the manorial courts 
had become inadequate. The statutes were thus 
to some degree an obstacle to the break up of 
the manorial system which other factors were 
helping to effect. 

The question of the extent to which the stat- 
utes achieved their purpose is still subject to 
discussion. Wages and prices certainly rose, ulti- 
mately to 50 percent above the 1347 level; and 
the constant complaints of employers, the 
amounts of the penalties and the number of 
cases under the statutes as well as their frequent 
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reenactment with added penalties and new pro- 
visions indicate that they fell far short of success. 
Nevertheless, the periods of strict enforcement 
must surely have retarded increases in wage 
rates, particularly among agricultural laborers, 
and probably in general kept them from rising 
as high as they would have risen otherwise. From 
time to time economic pressure forced rises 
in the statutory maxima themselves; and be- 
tween about 1445 and 1560, a period of rising 
prices, the attempt to restrict wages to the max- 
ima of the statutes was frustrated even in the 
courts. The wage schedules fixed by the justices 
in some of the towns were above those pre- 
scribed by law, for economic competition in the 
towns probably made even the official recogni- 
tion of obsolete rates impossible. 

In their general spirit and in their specific 
provisions the Statutes of Labourers presented 
few innovations and on the whole were entirely 
consistent with mediaeval economic practise. 
The establishment of maximum wages by the 
municipalities and the guilds had been custom- 
ary since the thirteenth century, so that it was 
the regulatory authority rather than regulation 
itself which was new. Nor was economic inter- 
vention by the central government without prec- 
edent; there had been the Assize of Bread, of 
Ale and of Cloth. The first two had been admin- 
istered only by local authorities but the last had 
been entrusted to alnagers, who like the justices 
of laborers were national officials appointed to 
carry out special economic measures. The sig- 
nificance of the statutes in the history of labor 
legislation is that they represented the first at- 
tempt on the part of the national government to 
regulate the labor conditions throughout the 
country and that they dealt a blow to free labor 
by restricting for the first time its freedom of 
movement. They went beyond any local legis- 
lation moreover in fixing the wages of agricul- 
tural laborers, which had formerly been subject 
only to custom. 

Intended to protect the consumer in a time 
of crisis, they nevertheless in their provisions, 
interpretation and administration reflect the in- 
terests of the Parliament of landholders which 
enacted them. They were administered by mem- 
bers of the same class for the benefit of that class 
and when rigidly enforced caused much hard- 
ship to the worker. They penalized him in that 
his wages were definitely fixed at obsolete figures 
while the prices of provision had only to be 
reasonable; the definite price restrictions on the 
products of the artificers involved an additional 


burden upon those who produced them. What- 
ever small measure of economic stability was 
achieved by the statutes was certainly at the cost 
of the laborer, whose status was lowered at a time 
when economic forces were conspiring to raise It. 

Florence Mishnun 

See: Black Death; Labor Legislation and Law; 
Labor Contract; Vagrancy; Enticement of Em- 
ployees; Apprenticeship; Poor Laws. 
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in Economic History Review, vol. i (1927-28) 124-34; 
Tawney, R. H., “The Assessment of Wages in Eng- 
land by the Justices of the Peace” m Vierteljahrschrift 
fur Sozial- und Wirtschaftsgeschichte, vol. xi (1913) 
307-37 and 533-64, esp. 307-26; Levctt, A. E., and 
Ballard, A., The Black Death on the Estates of the See 
of Winchester, Oxford Studies in Social and Legal 
History, vol. v, no. 9 (Oxford 1916) p. 101-04. 

LABRA Y CADRANA, RAFAEL MARIA DE 
(1841-1919), Spanish statesman, jurist and pub- 
licist. Labra was born in Cuba but passed most 
of his life in Spain. He was a consistent liberal. 
As writer, educator and parliamentarian he 
fought in the republicaia ranks and maintained 
his democratic convictions unswervingly with- 
out falling into the excesses of extreme radical- 
ism. His efforts on behalf of the modernization 
of Spain have a twofold aspect. First, he sought 
the country’s internal regeneration through edu- 
cation. His liberal ideas proved an obstacle to his 
appointment to the chair of colonization at the 
University of Madrid, to which he was entitled 
by his great knowledge of colonial affairs and of 
public international law. However, with F. 
Giner de los Rios and other illustrious professors 
who were dismissed from the university because 
of their liberalism Labra founded the Institucidn 
Libre de Ensenanza; in this school, which was 
destined to play a leading part in the develop- 
ment of Spanish culture, he was at first professor 
of public international law and then of con- 
temporary political history. He furthered the 
cause of popular education in the Ateneo de 
Madrid, where he delivered numerous lectures 
and of which he was president from 1914 to 
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1919. In his writings in the field of education he 
discussed among other things the role of the 
slate. Labra also sought the modernization of 
Spain with respect to its external affairs. His 
Ijirth in Havana and the associations of his 
family with Cuba account for his lifelong interest 
in colonial questions; for many years he sat in the 
Cortes for the Antilles. He was very instrumen- 
tal in bringing about the abolition of Negro 
slavery in the colonies and fought for ample 
autonomy for the Antilles as the guaranty of 
their retention and as an aid to liberalism in the 
peninsula. Upon the loss of the colonies he ac- 
centuated his propaganda on behalf of Ibero- 
American unity. He may justly be called the 
father of this movement for close political, 
juridical, economic and intellectual cooperation 
with Portugal and Latin America, which, he 
held, was favored by a common cultural back- 
ground, by the role Spanish emigrants played in 
many of the countries under consideration and 
by other more incidental opportunities, such as 
the disruption of trade relations caused by the 
World War. He considered this cooperation nec- 
essary because modern conditions made a policy 
of isolation impossible for a nation and because 
Spain was entitled, as a result of its history, 
geographic position, language, social conditions 
and intellectual advancement, to participate 
actively in the settlement of international ques- 
tions. The most important of Labra ’s volumi- 
nous writings are thus those which deal with the 
history and prospects of the colonial and Ibero- 
American questions. 

Jose Ots y Capdequi 

Important works: Politica y sistemas colonialesy 2 vols. 
(Madrid 1876); Discursos politicos j acadiihicos y foren- 
ses, 2 . serie (Madrid 1886); La autonomia colonial en 
Espaita (Madrid 1892); Cuestiones palpitantes de 
politica, derecho y admimstracion (Madrid 1897); 
Estudios de derecho publico (Madrid 1900); Lfl reforma 
politica de ultramor (Madrid 1901); El problema Ins- 
pano-americano (Madrid 1906); La constitucidn de 
Cddiz de 1812 (Madrid 1907); Espaiia y Amirica: 
i8i2-~iqi2 (Madrid 1912); La politica colonial y la 
revolucidn espahola de 1868 (Madrid 1916). 

Consult: El poder de las ideas (Madrid 1916); Ortiz 
Fernandez, F., La reconquista de America (Paris 1910) 
P- 57-63. 

LABRIOLA, ANTONIO (1843-1904), Italian 
socialist philosopher. Labriola was professor at 
the University of Rome from 1874 until his 
death. Like Socrates he had a passion for oral 
teaching and conversation, through which he 
spread a large number of ideas of which only a 
fraction appears in his essays, addresses, letters 
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and books. Passing from the influence of Hegel 
through that of Hcrbart to that of Marx but al- 
ways rebelling against enclosing himself within 
any one system of ideas, he affirmed historical 
materialism as a pragmatic philosophy and as a 
theory of the progressive growth of society. He 
regarded this philosophy as involving a monistic 
outlook because it is a unified whole of theory 
and practise and overcomes the abstractions of 
the theory of historical factors. He sought in 
economics a guide through history, which he 
understood as a record of human labor, of the 
pertinent social relations and of the changes in its 
forms, which are always social. The movement 
of history is “from work, which is knowledge in 
operation, to knowledge as abstract theory”; in 
history “man develops or produces himself, is at 
once cause and effect, both author and conse- 
quence of definite conditions, in which are en- 
gendered also definite currents of ideas . . . be- 
liefs . . . expectations” (ideologies). 

Human reality represents a continuous de- 
velopment and a series of rebirths always condi- 
tioned by preexisting reality. Men having created 
for themselves an artificial (social) environment 
and having gradually modified it create the con- 
ditions of their own development and modifica- 
tion. There is a dialectic of history or a self- 
criticism of things; but the “things” are expres- 
sions of social activity. There is no predetermina- 
tion; progress is not fated. Men themselves must 
produce the future, and in the process there are 
always possible regressions, deviations and error. 
The existence of conditioning factors makes uto- 
pias irrelevant. Prevision is possible only as it 
concerns social forms or morphology and then 
only through the critical approach of historical 
materialism. Critical communism is an illustra- 
tion of this type of analysis. It foresees com- 
munism as a “suggestion of a new world being 
generated” and thus implies a proletarian revolu- 
tion. Condemning “that which history has al- 
ready condemned,” he based on the progressing 
socialization of production and the developing 
proletarian solidarity his prevision of the so- 
cialization of the means of production which 
will abolish the “causes of unjustice or the 
domination of man over man,” which will effect 
cooperation and integral development and 
which through the increasing productivity ofi 
labor will bring about the humanization of all 
men. Sorel regarded Labriola’s essays as a land- 
mark in the history of socialism. As the first pro- 
fessor of philosophy in a European university to 
expound historical materialism Labriola raised 
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the prestige of revolutionary socialism in intel- 
lectual circles. In addition his emphasis on the 
practical and activistic implications of the doc- 
trine helped make Marxist views more accept- 
able to the syndicalists of the Latin countries. 

Rodolfo Mondolfo 

Important works: La dottrina di Socrate, secondo Seno- 
fonte, Platone ed Aristottle (Naples 1871; new ed. by 
Benedetto Croce, Bari 1909); Morale e religione 
(Naples 1873); Della libertd morale (Naples 1873); 
DeWinsegnamento della storia (Rome 1876); Scritti varii 
di filosofia e di politica, collected by Benedetto Croce 
(Bari 1906). His Saggt intorno alia conceztone materia- 
listica della storia is composed of four volumes: In 
memoria del manifesto dei communisti (Rome 1895, 3rd 
ed. 1902); Del rnateriahsmo storico (Rome 1896, 2nd 
ed. 1902); Discorrendo di socuilismo e di filosofia (Rome 
1898, 2nd ed. 1902); Da un secolo all'altro, ed. by L. 
Dal Pane (Bologna 1925). In memoria . . . and Del 
materialismo . . . , tr. by C. II. Kerr as Essays on the 
Materialistic Conception of History (Chicago 1904), 
and Discorrendo . . . , tr. by E. Untermann as Socialism 
and Philosophy (Chicago 1907). Labriola’s letters to 
Engels were published in part by L. Dal Pane in 
Nuova rivista storica, vol. xi (1927) 371-76, 613-16, 
and vol. xii (1928) 198-203, and in part m Russian 
translation by D. Rya2anov in Pod znamenem marx- 
izma (1924) no. i, p. 41-80. 

Consult', Torre, A., “Le idee filosofiche di Antonio 
Labriola” in Rivista italiana di sociologia, vol. x (1906) 
278-93; Fiorilli, C., in Nuova antologia^ 5th ser., vol. 
cxxii (1906) 59-63; Orano, P., I moderniy 5 vols. 
(Milan 1914-26) vol. ii, p. 1-53; Croce, Benedetto, 
“Note sulla letteratura ...” in Critica, vol. v (1907) 
417“35* Diambrini-Palazzi, S., II pensiero filosofico di 
Antonio Labriola (Bologna 1923); Mondolfo, R., La 
filosofia politica in Italia nel secolo Xix (Padua 1924) p. 
76-82; Ryazanov, D., “K pis’mam Labriola” in Pod 
znamenem marxizma (1924) no. 1, p. 35-40; Dal Pane, 
L., “La tcoria deirepigenesi nel pensiero di Antonio 
Labriola” in Cntica sociale, vol. xxxv (1925) 109-12, 
and a polemic with Corrado Barbagallo on “La pre- 
vedibilitJi storica secondo Marx e Antonio Labriola” 
in Nuova rivista storica, vol. x (1926) 586-89, and vol. 
xi (1927) 617-20; Vorlandcr, K., Kant und Marx (2nd 
ed. Tubingen 1926); Untcmiann, E., “Antonio 
Labriola and Joseph Dietzgen” in his translation of 
Labriola’s Discorrendo . . . , p. 223-60. 

LACOMBE, PAUL (1834-1919), French his- 
torian and social philosopher. Influenced by 
Comte and John Stuart Mill, Lacombe was led 
to an appreciation of the importance of the social 
factors in the development of history. In his 
principal work, De Vhistoire consider^e comme 
science (Paris 1894, 2nd ed. 1930), he undertook 
•to show how the ambition of the philosophers of 
history may be realized on a scientific basis. He 
maintained that institutions are more important 
than events and that the role of the former in the 
social sciences is similar to that of repetition and 
similarity in the natural sciences. The concept of 


the institution was bound up in his mind with 
the notion of a “general man” as opposed to the 
temporary and individual man. His plan to make 
a systematic study of the different categories of 
the institutional was accomplished only in frag- 
ments {Introduction a Vhistoire litter air e^ Paris 
1898; La guerre et Vhomme, Paris 1900; L* appro- 
priation du sol, Paris 1912), but he succeeded in 
rounding out his theoretical work by a criticism 
of Taine’s ideas {La psychologie des individus et 
des societes chez I'ame^ Paris 1906; 'Paine ^ his- 
torien et sociologuey Paris 1909). Although he re- 
lapsed for a while into the “event” point of view 
{La premiere commune rivolutionaire de Paris et 
des assemhlees nationaleSy Paris 1911), he soon 
saw his mistake and reverted to the “science” of 
history. The notes he left for the second edition 
of his great work bear witness to an understand- 
ing of the importance of the social and of ideas 
in historical explanation, a view closely resem- 
bling that of historical synthesis. Greatly con- 
cerned with the practical, he wrote considerably 
on political and economic organization and on 
the problems of education. 

Lacombe ’s importance lies in the fact that he 
stressed the concept of the institution in the 
study of history. Although he formulated this 
notion in a vague fashion, it led him to see the 
connection between history and sociology. La- 
combe should also be credited with having taken 
account of the importance of the economic factor 
although he probably exaggerated it, a point 
which he illustrated with some interesting con- 
tributions to the study of Homo faber. 

Henri Berr 

Consult: Beir, Henri, “Paul Lacombe, I’homme et 
1 ’oeuvre” in Revue de synthhse historiquey vol. xxx 
(1920) 97-143; La sociologie, comp, by D. Essertier, 
Philosophes et savants fran9ais du xx*^ si^cle, vol. v 
(Paris 1930) p. 386-94. 

LACORDAIRE, JEAN BAPTISTE HENRI 
DOMINIQUE (1802-61), French preacher and 
liberal Catholic leader. Lacordaire was originally 
educated for the law but was converted to a 
religious career by reading Lamennais’ Essai sur 
r indifference (1817-23). At the time of his ordi- 
nation in 1827 he became Lamennais' ardent 
disciple; he joined with him in the editorship of 
the short lived Avenir ^ and although formally 
bowing to the papal condemnation which sup- 
pressed the paper he never abandoned the essen- 
tials of the liberal Catholic position. With 
Montalembert and other friends he toiled for 
years in a vain endeavor to bring the mass of his 
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fellow Catholics to this point of view. He hailed 
the new order which the events of 1848 seemed 
to usher in and welcomed the second French 
Republic, but Napoleon ill’s restoration of the 
imperial system and its whole hearted accept- 
ance by the leaders of the church drove him out 
of public life. He spent the remaining ten years 
of his career as principal of a small secondary 
school belonging to the Dominican order, whose 
reestablishment in France had been one of his 
great ambitions. 

Lacordairc will be remembered primarily as 
one of the little band who endeavored vainly to 
reconcile the doctrines and policy of Catholi- 
cism with those of modern political liberalism. 
Against those Catholics who demanded for the 
church in France a freedom from state inter- 
ference, especially in matters of education, which 
the Napoleonic concordat and the Restoration 
settlement denied it but who refused to allow 
equal freedom to non-Catholic individuals and 
groups he maintained that Christianity has no 
need for absolute power; for truth, however 
persecuted, has always triumphed over error, 
however protected and powerful. The church 
must, in other words, be prepared to grant the 
freedom it claims. In terms of concrete policy 
this involved a cleavage between the church and 
the authoritarian political parties, which had 
hitherto been its chief supporters, and the rec- 
ognition of liberty as the basic principle of 
society — neither of which the church was pre- 
pared to accept. 

Roger Soltau 

Works: Oeuvres computes, 9 vols, (new cd. Paris 1872- 
73); Political and Social Philosophy of Lacordaire, ed. 
by D. O’Mahony (laindon 1924); Thoufihts and Teach- 
ings of Lacordaire (new ed. London 191 1). 

Consult: Foisset, J. 'F., Vie du R. P. Lacordaire, 2 vols, 
(2nd ed. Pans 1873); Chocarne, B., Le R. P. H. D. 
Lacordaire, . . . sa vie intitne et rehgieuse, 2 vols. (4th 
ed. Paris 1873), English translation cd. by J. A. Ayl- 
ward (London 1867); Montalcmbert, C. F. de T. de, 
Lep^re Lacordaire (2nd ed. Paiis 1862); Haussonvillc, 
G. P. O. d’, Lacordaire (4lh cd. Paris 1911); Favre, 
Julien, Lacordaire, orateur (Fribourg 1906); Gurian, 
Waldemar, Die politischen und sozialen Ideen des 
franzosischen Katholizismus, iySg-igi 4 (M.-Gladbach 
1929). 

LADD, GEORGE TRUMBULL (1842-1921), 
American psychologist. Ladd was educated for 
the ministry, receiving degrees in divinity from 
Andover Theological Seminary and Western 
Reserve University. After serving as Congrega- 
tional minister for ten years he transferred his 
interests to philosophy and later to psychology. 
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In psychology his importance lies in the hospi- 
tality he showed to the doctrines of experimental 
psychology as newly expounded in Germany by 
Wundt. Along with G. Stanley Hall and William 
James he may be regarded as a pioneer in the 
movement which established psychology as a 
scientific experimental discipline in the United 
States and which after a generation gave a place 
of leadership to American psychologists. 

While professor of philosophy at Yale he pub- 
lished his Elements of Physiological Psychology 
(New York 1887), a work which marked the first 
attempt in English to present the results of the 
“new” psychology. 'Fhc fact that Ladd came to 
psychology by way of theology and philosophy 
makes the scope and adequacy of this pioneering 
compilation a tribute to his skill and devotion 
as well as to his liberality of view. In those days 
a scientific psychology was feared as an en- 
croachment upon the moralistic prestige and 
integrity of the “soul” in the hierarchy of human 
endowment. ’Fhc championship of the newer 
movement by a representative of orthodox phi- 
losophy served to quiet this fear and supported 
the efforts of Hall and James to give psychology 
a status independent of philosophy. Ladd re- 
vised the Elements in 1911 in association with 
R. S. Woodworth, bringing the subject to an 
authoritative presentation for that time. 

It was at Ladd’s instigation that Scripture 
was appointed professor of psychology at Yale 
in 1892, founding there one of the early and 
productive psychological laboratories. 

Ladd’s catholicity of interest appears in the 
wide range of his more than thirty volumes, 
particularly in his writings on oriental subjects. 
He lectured in Japan and in India. His sympa- 
thetic understanding of the Japanese led to the 
erection in 1922 of a monument in his honor at 
a Buddhist temple in Tokyo. 

Joseph Jastrow 

Important works: Philosophy of Knowledge (New York 
1897); Essays on the Higher Education (New York 
1899); Philosophy of Conduct (New York 1902); The 
Philosophy of Religion, 2 vols. (New York 1905); In 
Korea with Marquis Ito (New York 1908). 

Consult: Armstrong, A. C., in Philosophical Review, 
vol. XXX (1921) 639-40; Boring, Edwin G., A History 
of Experimental Psychology (New York 1929) p. 51 1- 
15; Pillsbury, Walter Bowers, The History of Psychol- 
ogy (New York 1929) p. 245-46. 

LADD, WILLIAM (1778-1841), American 
pacifist and philanthropist. Ladd contributed 
significantly to both the organization and the 
theory of the early American peace movement. 
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After a career as a sea captain and a financially 
disastrous experiment with free labor in Florida, 
which he had hoped would lead to the peaceful 
abolition of slavery, he devoted his efforts to the 
cause of international peace, giving his fortune 
and his health to the cause and dying literally a 
martyr to it. He founded new peace societies, 
edited periodicals and devoted a forceful pen and 
a persuasive voice to propaganda. His contribu- 
tions to the technique of pacifism lay in his de- 
velopment of the use of the petition and the dele- 
gation to legislative and executive officers; in his 
practical plans for enlisting the aid of press and 
pulpit and of women as well as men; and in his 
unification of the scattered peace societies into 
a national organization, the American Peace 
Society, in 1828. 

Although he was a deeply religious man, 
Ladd’s pacifism was more constructive and real- 
istic than that of his predecessors in the nine- 
teenth century peace movement. His book. An 
Essay on a Congress of Nations (London 1840; 
reprinted with introduction by James B. Scott, 
New York 1916), proposed a concrete and syste- 
matic plan for international organization. Not 
only did this plan influence many writers on the 
subject but its most important features were 
realized in the Hague conferences, the World 
Court and the League of Nations. It involved 
the establishment of a periodic congress of na- 
tions for formulating international law and for 
guiding and administering the general welfare 
of nations and an independent but correlated 
permanent international court for the settlement 
of differences by diplomatic arbitration or by 
judicial decision. It was original and essentially 
American in emphasizing the separation of 
powers and judicial supremacy as well as reliance 
on public opinion rather than force to make its 
decisions effective. It represented a sharp de- 
parture from most previous plans of the sort in 
that it was intended primarily to establish peace 
and not to pieserve the status quo or to guaran- 
tee the stability of thrones; it proposed a league 
of nations, not of sovereigns. 

Merle E. Curti 

Consult: Hemmenway, John, The Apostle of Peace, 
Memoir of William Ladd (Boston 1872); Curti, M. E., 
The American Peace Crusade 1815-1860, vol. i- (Dur- 
ham, N. C. 1929- ); Call, A. D., Advocate of Peace, 
vol. Ixxxix (1927) 608-11, with exhaustive bibliog- 
raphy. 

LAFARGUE, PAUL (1842-1911), French so- 
cialist. Lafargue, who was bom in Cuba, studied 
in Paris during the Second Empire. First a re- 


publican, he later became a disciple of Proudhon 
and a collaborator on Longuet’s Rive gauche. He 
went to London to complete his medical studies 
and became associated with Karl Marx, whose 
youngest daughter, Laura, he married. Lafargqe 
served as secretary for Spain in the general coun- 
cil of the First International. He sympathized 
with the Paris Commune and upon its defeat fled 
to Spain, where he was active in the socialists’ 
struggle against Bakuninist anarchism. After the 
amnesty of i88o he returned to France and be- 
came with Jules Guesde one of the principal 
figures in the socialist renaissance in France and 
a founder of the Parti ouvrier franpais. Lafargue 
was the best propagandist in France of the 
theories of Marx and Engels, both through the 
translation with his wife’s collaboration of their 
works and through his own studies in economics, 
history and philosophy. In addition he was an 
able pamphleteer and contributed many im- 
portant articles to EgalitS, Revue socialiste^ 
Citoyen, Cri dupeuple. Petite ripubliqtie. Petit sou, 
Socialiste, Ere nouvelle, Devenir social, HumaniU 
and Neue Zeit. In 1883 he and Guesde with 
the aid of Marx wrote Le programme du parti 
ouvrier. Lafargue participated in the congresses 
of the Labor party, the later United Socialist 
party and in those of the Second International. 
He was imprisoned both in 1883 and in 1891 for 
his revolutionary activity. Lafargue had con- 
siderable influence on the social democracy of 
Germany and Russia, and Lenin frequently re- 
ferred to his works. He and his wife committed 
suicide, feeling they had outlived their useful- 
ness. 

Boris Souvarine 

Important works: La propriitS; origine et Evolution 
(Paris 1895); Les trusts amiricains (Paris 1903); Le 
diterminisme iconomique de Karl Marx (Paris 1909); 
Le droit d la par esse (Paris 1883); CoMr^ d'iconomie 
sociale (1884); La religion du capital (Paris 1887), Eng- 
lish translation (London 1894); Le communisme et 
Veztolution economiqtie (Lille 1892; 3rd ed., n.p. 1892); 
Programme agricole du parti ouvrier frangais (Lille 
1894); Id^alisme et matirialisme dans la conception de 
Vhistoire (n.p. 1895), controversy with Jaurfes; La 
fonction iconomique de la bourse (Paris 1897); Le 
socialisme et les intellcctuels (Paris 1900), tr. by C. H. 
Kerr (Chicago 1900); Le socialisme et la conquite des 
pouvoirs publics (Lille 1899); La question de la femme 
(Paris 1904); Causes de la croyance en Dieu (Paris 
1905); La chariti chritienne (Paris 1905); La mithode 
historique de Karl Marx (Paris 1907); Le patriotisme de 
la bourgeoisie (Paris 1906). 

Consult: V^recque, Charles, Dictionnaire du socialisme 
(Paris 1911) p. 232-37; Ryazanov, D., preface to his 
Russian edition of Lafargue’s Sochinemya, vol. i- 
(M08COW192S- ). 
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LAFAYETTE, MARQUIS DE, Marie- 
Jq^EPH-PAUL Yves-Roch-Gilbert DU Motier, 
(1757-1834), French military and political 
leader. Lafayette distinguished himself by 
his military exploits in the continental army of 
the United States, notably in his campaigns 
against Cornwallis in Virginia in 1781. But his 
chief importance was as a liaison between the 
French and American armies and governments. 
Having acquired a reputation as a champion of 
liberty he became a leader of the liberal cause in 
France, opposing restrictions on trade — partic- 
ularly with America — and advocating Negro 
emancipation and popular representation in 
government. At the beginning of the French 
Revolution he championed reform and was 
largely responsible for the Declaration of Rights 
in 1789. His preservation of order as comman- 
dant of the Paris National Guard won him en- 
thusiastic middle class support and the half 
hearted confidence of the king. Until 1791 he 
was the dominant figure in French politics. 
Soon, however, Louis began to distrust him and 
to engage in counter-revolutionary activities. At 
the same time Lafayette began to lose his popu- 
larity with the revolutionary forces by insisting 
that the royal prerogative must not be further 
diminished. In the Paris mayoralty campaign of 
1791 he was defeated. When war was declared 
against Austria in 1792, Lafayette, although 
holding a military command at the front, ve- 
hemently attacked the Girondin antimonarchical 
policy and upon the suspension of the king was 
obliged to desert. Returning to France after 
seven years of German prison and exile, he dis- 
creetly but openly opposed Bonaparte, whose 
rule he considered antiliberal. In retirement at 
Chateau Lagrange he engaged in scientific agri- 
culture, particularly in sheep breeding. During 
the Hundred Days he was elected to the Chamber 
and moved the resolutions demanding Napo- 
leon’s abdication. Under the Restoration he en- 
gaged in intrigues not merely against the Bour- 
bons— both in the Chamber and secretly— but also 
on behalf of Greek, Spanish, Latin American, 
Polish, Belgian and Italian revolutionaries. In 
the revolution of 1830 he was chosen leader of 
the popular party at the Hotel de Ville, but being 
liberal monarchist rather than republican he 
yielded to Orleanist persuasion and accepted 
Louis Philippe with a revised charter. He soon 
became dissatisfied with the bourgeois monarchy 
and died a leader of the opposition. 

Louis Gottschalk 

Consult: Jackson, S. W., LaFayette, a Bibliography 


(New York 1930); Mimoires^ correspondance et manu- 
scrits du giniral Lafayette ^ ed. by F. de Corcelle, 6 
vols. (Paris 1837-38); Doniol, Henri, Histoire la 
participation de la France d V etahlissement de$ Etats 
Unis d*Amdriquey 5 vols. and supplement (Paris 1886- 
99); Tower, Charlemagne, The Marquis de La Fayette 
in the American Revolution^ z vols. (2nd ed. Philadel- 
phia 1901); Charavay, Etienne, Le giniral La Fayette 
U 757 -^^ 34 ) (Paris 1898). 

LAFERRIERE, EDOUARD LOUIS JULIEN 
(1841-1901), French jurist. The son of a promi- 
nent authority on administrative law, Laferri^re 
began the practise of law in 1864 in Paris. He 
entered the Conseil d’Etat at the beginning of 
the Third Republic; in 1879 he became presi- 
dent of the judicial section du contentieux) 

and in 1886 vice president of the Conseil d’Etat, 
actingin fact as president, since the latter title was 
reserved to the minister of justice. Appointed in 
1898 governor general of Algeria, he introduced 
or prepared several important political and eco- 
nomic reforms. He was procurator general at the 
Court of Cassation in 1900-01. 

Laferri^re exercised considerable influence on 
the evolution and progress of French adminis- 
trative law, which is in large measure judge 
made, by both his activity in the supreme ad- 
ministrative tribunal and his masterly Traiti 
de lajuridiction administrative et des recours con- 
tentieux (2 vols., Paris 1887-88; 2nd ed. 1895). 
This work, which was the result of a course of 
lectures delivered in 1883 before the Faculty de 
Droit de Paris, marks an important event in the 
history of French administrative law. Instead of 
expounding the detail of the regulations or of 
their application in practise he attempted for the 
first time to discover the principles which at that 
time and largely under his influence inspired the 
jurisprudence of the Conseil d’Etat and to make 
of them a scientific synthesis. 

Some of the ideas advocated by Laferri^re 
have been fully accepted; for example, the resid- 
ual jurisdictional authority of the Conseil d’Etat 
in administrative lawsuits and the specific- 
ness of the rules concerning the responsibility of 
the administration. Others have been discarded 
— ^the division of administrative acts into acts of 
authority or public power sovereign in character 
and acts of management, the irresponsibility of 
the state on the occasion of the exercise of the 
public power — ^while certain of his ideas have 
been widely attacked, such as the independence 
of the active administration with regard even to 
the administrative tribunals. 

Charles Eisenmann 
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LAFFEMAS, BARTHELEMY DE (1545- 
r. 1611), French economic and social reformer. 
Laffemas was bom in Dauphin^ of a family of 
impoverished Calvinist nobility. Having adopted 
the vocation of tailleur he was engaged some- 
time around 1566 by Henry of Navarre, whose 
continued favor after his coronation as Henry iv 
of France gave Laffemas an opportunity to be- 
come a prosperous merchant. The commercial 
experience Laffemas thus gained inspired him 
to write a number of tracts, twenty-three in all, 
sketching a program for the economic and social 
reform of the nation. Although these reveal their 
author’s lack of scientific training, their basis in 
direct observation gives them a decidedly prac- 
tical quality and often results in striking ingenu- 
ity in matters of detail. In opposition to the 
agrarian doctrines of his friend Sully, Laffemas 
upheld an industrialist policy. He assumed that 
the quantity of gold and silver, provided it was 
in active circulation, was an infallible index of a 
nation’s wealth. But the drain of money into 
other countries was to be prevented, according 
to his view, not by prohibiting its exportation 
but by stimulating the manufacture of more and 
better goods to the point where foreign nations 
would be forced to buy in France. In his pro- 
gram for the reorganization of national industry 
were included the development of the cultivation 
of the mulberry tree with a view to increasing 
silk production, the creation of new factories, 
bans upon the export of raw material and the 
extension of government protection to industry. 
On its social side Laffemas’ plan envisaged the 
creation of an autonomous industrial class which 
should have high powers to control the laboring 
energy of the nation in the interests of industrial 
aggrandizement. He proposed toward this end 
the strict enforcement of the edict of 1581 , which 
had expanded the system oijurandes] the estab- 
lishment of bureaus of manufactures in each 
diocese endowed with police jurisdiction and the 
right to settle industrial conflicts; and the crea- 
tion of workhouses for habitual idlers. Henry rv 
manifested respect for Laffemas’ ideas by ap- 
pointing him controller general of commerce in 
1602 and so far followed his advice as to reissue 
the edict of 1581 in 1 597 and to found a council 
of commerce and manufactures in 1601 . In spite 
of these measures Laffemas’ social program was 
doomed to oblivion because it conflicted with 
the royal conception of centralization. The eco- 
nomic and mercantilistic aspects of his system 
also failed to produce a significant effect at the 
time. But in their essentials they were later re- 


vived by Montchretien and eventually translated 
into legal fact by Colbert. 

Paul Harsin 

Consult: Cole, C. W., French Mercantilist Doctrine 
before Colbert (New York 1931) ch. ii; Hayem, Fer- 
nand, Un tailleur d* Henri iv: Barthilemy de haff etnas 
(Paris 1905), which lists Laffemas* tracts; Laffitte, P., 
“Notice sur B. Laffemas” in Journal des iconomistes, 
vol. xlii (1876) 181--218; Hauser, Henri, “Lc syst^e 
social de Barthilemy de Laffemas** in Revue hour- 
guignonne, vol. xii (1902) 1 13-31, and “La Uberti du 
commerce et la liberti du travail sous Henri iv** in 
Revue historique, vol. Ixxx (1902) 257-300; Fagniez, 
G., Economie sociale de la France sous Henri iv (Paris 
1897), especially p. 88-134; Levasseur, Emile, His^ 
toire des classes ouvrikres et de Vindustrie en France 
avant I 78 g^ 2 vols. (2nd ed. Paris 1900-01), especially 
vol. ii, p. 153-67. 

LAFITAU, JOSEPH-FRANgOIS (1681- 
1746), Jesuit missionary and ethnologist. From 
1712 to 1717 Lafitau was stationed at the Iro- 
quois mission of Sault Saint Louis, now Caugh- 
nawdga. His chief work, Moeurs des sauvages 
ameriquainSy compardes aux moeurs des premiers 
temps (2 vols., Paris 1724), is one of the best and 
fullest first hand studies available on the magico- 
religious, political and domestic culture of the 
Iroquois and Hurons; it contains orderly and ob- 
jective descriptions by a sympathetic, informed 
and balanced observer. Lafitau formulated and 
applied principles which have since become 
basic in ethnology. Primitive cultures, he in- 
sisted, should be judged in the light of the con- 
ditions under which they operate rather than in 
terms of European cultures. The resemblances 
between cultures or traits found among differ- 
ent peoples or in different periods may be ge- 
neric or specific; he believed that only from spe- 
cific identities can genetic relationship be in- 
ferred. Contemporary primitive cultures throw 
light upon the cultures of ancient peoples and 
vice versa. Lafitau’s own applications of these 
principles are usually reserved and sober, al- 
though not always correct. Recognition of Lafi- 
tau’s contribution to comparative ethnology 
came in 1913 from van Gennep and Wilhelm 
Schmidt. 

John M. Cooper 

Consult: Rochemontcix, C. de, Les jisuites et la 
Nouvelle-France au xvii» silcle^ 3 vols. (Paris 1895-96) 
vol. iii, p. 384-86; McLennan, J. F., Studies in Ancient 
History (new ed. London 1886) p. 305-09; Gennep, A. 
van, “Contributions k I’histoire de la m^thode ethno- 
graphique” in Rezme de Vhistoire des religions^ vol. Ixvii 
(1913) 320-38; Pinard de la Boullaye, H., Vitude com- 
parie des religions, 2 vols. (3rd rev. ed. Paris 1929) p. 
196-98. 
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LA FOLLETTE, ROBERT MARION (1855- 


1925), American statesman. La Follette was 
bdhi in the region of agrarian discontent which 
has been a perennial ferment in American polit- 
ical life, and he became its outstanding spokes- 
man. Early egalitarian beliefs deriving from rural 
pioneer life were intensified by the moralistic 
and oratorical education he received at Wiscon- 
sin’s frontier university, and factors in his inti- 
mate environment — the early death of his father, 
a tyrannical stepfather, an imperious elder 
brother, a long struggle against near poverty — 
cast him permanently in the mold of agitator 
and critic. He served as governor of his state 
from 1900 to 1906 and from 1906 until his death 
as United States senator. Although a member 
of the Republican party throughout his career 
he was not in the confidence of party leaders, 
and Wisconsin Republicanism under him was a 
pronounced heresy from the viewpoint of the 
national organization. The rift between him and 
the Republican leadership widened steadily after 
1908, leading eventually to his independent can- 
didacy for the office of president in 1924. In 
this campaign he temporarily united agriculture 
and labor in an energetic protest against the 
conservative policies of the two major parties, 
receiving the support of such widely divergent 
organizations as the agricultural Non-Partisan 
L^gue, the American Federation of Labor and 
the Socialist party. 

His major political ideas, the democratization 
of electoral devices and the control of industry 
by government, were the fruition of this heri- 
tage. They represented Populist faith in the 
wisdom of the people tempered by a zeal for 
knowledge and expertness in public office. His 
struggle for the regulation of capital and indus- 
try embodied, however, none of the seductive 
nostrums of the radical agrarianism of his time. 
He led in the development of the direct primary 
and championed the initiative, referendum and 
recall. He worked out a plan for regulation of 
“big business” based on appointive commissions 
with wide regulative authority, actual valuation 
as a rate base for public utilities, a sharply 
graduated income tax, government monopoly of 
the banking system and the prohibition of trusts 
and monopolies by legislative fiat. His attitude 
toward trusts and monopolies revealed, even as 
late as 1924 when he ran for the presidency on 
an independent ticket, that he had not bridged 
the gap between the hopes of an agrarian democ- 
racy and the facts of an industrial society. His 
chief work was to transform Wisconsin into a 
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political laboratory for advanced measures and 
to devise such national legislation as the Sea- 
man’s Act and the provision for railroad valua- 
tion as a basis for the fixing of rates. 

In political method La Follette was produc- 
tive and ingenious. As substitutes for party 
organization and the legislative caucus he used 
weapons either long in desuetude or as yet un- 
developed. The most significant of these were 
a direct and continuous appeal to the electorate 
upon questions of policy, the executive message 
and veto to compel legislative agreement, the 
invention of the “roll call on men and measures” 
— ^in which he read the records of public officials 
to their constituents from his campaign ros- 
trums — and, in the United States Senate, the 
development of the concept of the legislative 
tribune as a forum for public criticism. As a 
minority voice exposing to public attention the 
informal and hidden processes of government he 
added clarity and substance to political discus- 
sion. Essentially a realist in politics, La Follette 
used many familiar devices of politicians, devel- 
oping in his struggle for control of Wisconsin a 
powerful political machine which he used skil- 
fully throughout his career. 

Wallace S. Sayre 

Works: La Follette* s Autobiography: a Personal Nar- 
rative of Political Experiences (Madison 1913); The 
Political Philosophy of Robert M. La Follette, compiled 
by Ellen Torelle and others (Madison 1920). 

Consult: Barton, A. O., La Follette* s Winning of Wis- 
consin {i8g4-iQ04) (Madison 1922); Lovestone, Jay, 
The La Follette Illusion (Chicago 1924). 

LAFONTAINE, SIR LOUIS HIPPOLYTE 
(1807-64), French Canadian statesman. From 
1830 to 1837 LaFontaine was a member of the 
assembly of Lower Canada. He supported the 
demand for self-government in a legal manner 
and opposed the rebellion of 1837. From 1841 to 
1851 he was the acknowledged leader of the 
French Canadian Reformers in the assembly of 
the United Province of Canada. He determined 
to avoid the suppression of French Canadian 
nationality contemplated by the union of Upper 
and Lower Canada in 1841, and with Robert 
Baldwin he led a ministry in 1842-43 and 
another from 1848 to 1851, each of which con- 
tributed to the establishment of the principle of 
responsible cabinet government for colonies. In 
1849 he introduced and carried a bill designed 
to compensate the French Canadians for un- 
deserved losses in the rebellion. The Tories 
made the measure a question of loyalty; but if 
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the governor general had refused his assent or if 
the British government had disallowed the bill, 
the theory on which the ministry had taken office 
would have proved farcical and meaningless. 
Through the fierce legislative debates, through 
the subsequent rioting and through the discus- 
sions in England LaFontaine stood firm. The bill 
passed into law and thus vindicated forever the 
Baldwin-LaFontaine theory of colonial govern- 
ment. From 1853 to 1864 LaFontaine was chief 
justice of Lower Canada. As a legislator and as a 
judge he earned respect for his contributions to 
the development of French Canadian law and for 
his study of its history. 

W. P. M. Kennedy 

Consult'. DeCelles, A., LaFontaine et son temps (Mon- 
treal 1907); Leacock, Stephen, Mackenzie, Baldwin, 
iMFontaine, Hincks, ed. by W. P. M. Kennedy, 
Makers of Canada series, vol. v (Oxford 1926); David, 
L. O., Biographies et portraits (Montreal 1876); Ken- 
nedy, W. P. M., Lord Elgin, Makers of Canada series, 
vol. vi (Oxford 1926); Dent, J. C., The Canadian Por- 
trait Gallery, 4 vols. (Toronto 1880-81) vol. iii, p. 
104-08. 

LAFUENTE Y ZAMALLOA, MODESTO 
(1806-66), Spanish historian and publicist. 
Lafuente prepared for an ecclesiastical career 
but was never ordained. He joined the advanced 
liberals, or progresistas, whose views he pro- 
pounded in his journals Fray Gerundio 
and Revista (1848-49), publishing biting 

satires against everything he considered re- 
actionary in politics and custom and winning 
enormous but ephemeral popularity. Lafuente ’s 
great work is his monumental history of Spain, 
which he carried to the death of Ferdinand vii 
in 1833; it was continued by Valera, Borrego and 
Pirala to the death of Alfonso xii in 1885 and 
later by Coroleu and Maura Gamazo to 1902. 
Writing from the standpoint of moderate liber- 
alism Lafuente managed generally to preserve a 
tone of impartiality, although he did insert sub- 
jective appraisals together with rather pompous 
paragraphs. The broadening of concepts, the 
opening of new fields of study and other changes 
in historiography have antiquated the work in 
some respects; it is largely political in content, its 
sections dealing with primitive and Moslem 
Spain are now of little use and many of its 
statements regarding other periods require 
partial correction. On the whole, however, his 
history, preeminent in its breadth of treatment 
and solidity of content, its conscientious and 
judicious examination of sources and its literary 
qualities, has not yet been equaled and its dis- 


cussions of modern and contemporary periods 
are far from obsolete. It is still the most widely 
read history of Spain. 

Jose Deleito y Pinuela 

Works'. Historia general de Espana, 30 vols. (Madrid 
1850-59); Viajes por Francia, Bilgica, Holanda y 
orillas del Rin, 2 vols. (Madrid 1842-43); Teatro social 
del siglo XIX, 2 vols. (Madrid 1846); Viaje aerostdtico de 
Fray Gerundio (Madrid 1847); La cuestidn religiosa 
(Madrid 1855); Fray Gerundio, Obras escogidas (Ma- 
drid 1874). 

Consult'. Ferrer del Rio, A., “El Senor Don Modesto 
Lafuente, su vida y sus escritos** in Lafuente’s His- 
toria general, vol. xxx, p. i-clix. 

LAG, CULTURAL. See Change, Social 

LAGARDE, PAUL DE (1827-91), German 
orientalist and publicist. Lagarde, whose original 
name was Botticher, was the son of a Berlin 
school teacher. He studied theology, taught in 
various secondary schools and in 1869 became 
professor of oriental languages at the University 
of Gottingen. 

In addition to his work as an orientalist La- 
garde took an active part as a publicist in the 
discussion of current political and national prob- 
lems. The concept of German nationalism as de- 
veloped in his Deutsche Schriften (2 vols., Got- 
tingen 1878-81; new ed. by K. A. and Paul 
Fischer with title Schriften fur das deutsche Volk, 
2 vols., Munich 1924) has considerably influenced 
the German nationalist currents of the late nine- 
teenth and the early twentieth century and has 
been incorporated to a great extent in the ideol- 
ogy of the National Socialist movement, in the 
youth movement of Germany and in some of the 
educational reform movements. An admirer of 
Jacob Grimm and F. Riickert, Lagarde was 
steeped in romanticism and adopted its indi- 
vidualistic-aristocratic outlook and its glorifica- 
tion of the past. He wished to restore the religion 
and Rational spirit of the Germans by a return to 
the old indigenous sources. The historical de- 
velopment of Germany — with its reception of 
Roman law, its Protestant revolt. Enlightenment, 
emancipation of the Jev^^, liberalism, plutocracy, 
urbanization, parliamentarism and party strug- 
gles — Lagarde considered as a process of de- 
Germanization. Culture and education have re- 
placed religion, and sectarian divisions have 
taken the place of national religious unity. As 
Paul and Augustine were destroyers of the true 
Christian, so were Luther, Hegel and Bismarck 
destroyers of the true German spirit. Mass edu- 
cation in secondary schools and the universal 
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quest for a liberal education through indiscrim- 
inate assimilation of subject matter, which is 
unorganic and hence un-German, has brought 
about the standardization of individualities. 

‘ The reconstruction of Germany, Lagarde 
held, can take place only through the return to 
the genuinely Christian, old German piety and 
morals. In the sphere of religion his reform pro- 
gram meant the elimination of all Semitic and 
Roman elements and the formation of a national 
German religion, a doctrine later propagated by 
Ludendorff and the National Socialists. De- 
manding that politics be made thoroughly 
ethical he struggled against Bismarck and sought 
to cultivate the heroic virtues and to ground so- 
ciety in the army, the people and the professions 
rather than in the intelligentsia. He urged the 
replacement of parliament by a chamber of 
specialists and advocated eastern colonization, 
reagrarianization and the regeneration of the 
conservatives. His educational aims were based 
also on Fichte’s romantic concept that the es- 
sence of the German was something entirely indi- 
vidual and original and that this individuality 
was eternal and divine. In order that this indi- 
viduality may be developed uniformity, authori- 
tarianism, compulsory public education and 
worship of the state must disappear and schools 
must be made organic; in other words, religious 
and vocational. 

Hermann Platz 

Consult'. Lagarde, Anna de, Paul de Lagarde, Erinne- 
rungen aits seinem Leben (Gottingen 1894); Schemann, 
Ludwig, Paul de Lagarde (2nd ed. Leipsic 1920); 
Breitling, Richard, Paul de Lagarde und der gross- 
deutsche Gedanke (Vienna 1927); Mommsen, Wilhelm, 
Paul de Lagarde ah Politiker, Gdttingen Beitrage zur 
deutschen Kulturgeschichte (Gottingen 1 927); Klam- 
roth, Kurt, Stoat und Nation hei Paul de Lagarde: ein 
Beitrag zur Geschichte der politischen Ideenlehre im IQ. 
Jfahrhundert, Universitat Gottingen, Rechts- und 
Staatswissenschaftliche Fakultat, Abhandlungen, 
vol. viii (Leipsic 1928); Hollmann, Rudolf, Lagarde als 
Pddagoge, Padagogisches Magazin, no. 602 (Langen- 
salza 1915); Platz, Hermann, “Paul de Lagardes 
romantische Flucht ins Altgermanische” in his Gross- 
stadt und Menschentum (Munich 1924) ch. v. 

LAINE, ARM AND (1841-1908), French jurist. 
Lain6 was unquestionably one of the creators of 
modem private international law. He was the 
first incumbent of the chair devoted to the sub- 
ject at the University of Paris, where he taught 
from 1881 to 1908. Lain^’s chief work is the 
Introduction au droit international privi (2 vols., 
Paris 1888-92), a historical study of the conflict 
of laws from the fourteenth to the eighteenth 
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century which remains unexcelled to the present 
day. Of his many special studies the most cele- 
brated, La thiorie du renvoi en droit international 
(Paris 1909), is devoted to the famous theory of 
renvoiy which he steadfastly opposed. He be- 
lieved that only confusion would arise from tak- 
ing into consideration the mles of the conflicts of 
laws in a foreign country when the law of the 
forum prescribed the application of foreign law. 
In the light of history he demonstrated further 
the optional character of the mle locus regit actum 
and made a profound study of the rules of the 
Code civil relating to the conflict of laws {Etude 
critique d'un projet de convention concemant la 
solution des conflits de loisy Paris 1902). In his 
general doctrine Laine is to be associated with 
the school of Savigny. His greatest contribution 
was his liberation and clarification of a subject 
which he taught with apostolic fervor at a time 
when it was generally neglected. With Renault, 
Laine was one of the most influential delegates 
to the conferences on private international law at 
The Hague. 

J. P. Niboyet 

Consult: Pillet, Antoine, “L’oeuvre de M. Lam6“ in 
Revue de droit international privi, vol. v (1909) i-ii. 

LAISSEZ FAIRE. Any attempt to write a his- 
torical account of the doctrine of laissez faire 
would involve traversing the history of orthodox 
economic theories, at least from the time of the 
French physiocrats to the middle of the nine- 
teenth century. For classical economic theory, 
as it developed especially in Great Britain under 
the influence of Adam Smith, is with respect to 
the province of government based on the under- 
lying assumption of laissez faire, that the eco- 
nomic affairs of society will in the main take care 
of themselves if neither the state nor any other 
body armed with coercive authority attempts to 
interfere with their working as determined by 
the individual actions of men. This assumption 
depends in turn on an optimistic view of the na- 
ture of the universe and on the conception of a 
“natural order” or system of economic harmo- 
nies which will prevailand work out to mankind’s 
advantage in the absence of positive regulation. 

It is impossible in a brief space to give more 
than a very general indication of the stages by 
which this doctrine rose for a time to a position 
of almost undisputed prominence among eco- 
nomic writers. Although the idea of laissez faire 
can be traced back to the earlier Italian econo- 
mists, as, for example, Serra in the seventeenth 
century, the maxim itself— laissez faircy laissez 
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passer — derives from eighteenth century France 
and has been commonly attributed to Goumay, 
at first a merchant and later one of the intendants 
of commerce and a friend of Turgot. Turgot, 
however, in his Eloge de Vincent de Goumay^ 
ascribes the phrase laissez nous faire to another 
merchant, Legendre, who is said to have used it 
in impressing upon Colbert the desire on the 
part of the mercantile community for non-inter- 
ference by the state. The expression laissez faire 
has been sometimes ascribed also to d’Argenson. 
But it seems clear that Goumay even if he did 
not originate it amplified and popularized it in 
the longer form, laissez faire^ laissez passer; and 
in the latter part of the eighteenth century it be- 
came in varying form a common expression 
among the physiocratic writers and those akin to 
them in thought. Adam Smith adopted from the 
physiocrats the underlying idea, although not the 
phrase, which did not become widely current in 
England until J . S. Mill used it in the title of one 
of the sections of his Principles of Political 
Economy (1848). Since then it has come to be 
identified most closely with the doctrines of the 
Manchester school in England, especially with 
the opposition to extended state intervention in 
industry through such measures as factory acts 
or acts regulating wages, and also in the sphere of 
commercial policy with free trade. The word 
Cobdenism is often used in England as practi- 
cally equivalent to laissez faire. 

In its immediate setting the doctrine of laissez 
faire as formulated by the physiocrats was pri- 
marily a protest against the vexatious system of 
regulations encompassing industry instituted by 
Colbert in the previous century; but in a deeper 
sense it was the outcome of the view that inas- 
much as manufacture and commerce are unpro- 
ductive of wealth and only serve as means of 
distributing it they should be left to take their 
own course free from taxation — which should be 
levied only on the productive forces of the land. 
This arrangement seemed to the physiocrats to 
accord with the dictates of the natural order, a 
concept which Adam Smith developed into the 
clearly formulated doctrine of a natural harmony 
under which the individual in pursuing his own 
economic interests mysteriously furthers the 
interests of the whole. This doctrine was closely 
connected in Smith's mind with the assumption 
that money coming into the hands of the state by 
way of taxation is likely to be spent unproduc- 
tively and not in such a way as to further eco- 
nomic enterprise. It is significant that Smith's 
treatment of the problem of taxation and public 


debt takes no account of the possibility admitted 
by even the most individualistic of modem eco- 
nomic writers that money in the hands of the 
state may be put to productive use. Obsessed by 
the vision of a mounting national debt and by* a 
dread of the restrictive tendencies of state inter- 
vention in his own day, he failed to realize the 
possibility of productive state expenditure. 

According to Smith’s highly individualistic 
economic theory the source of wealth for the na- 
tion lies in the efforts made by individuals in 
their use of the factors of production — land, 
labor and capital — at their disposal and in their 
success in producing utilities under the induce- 
ment of a prospect of economic reward. Despite 
the fact that in the case of certain individuals 
this pursuit may be unenlightened, it is never- 
theless axiomatic, according to Smith, that indi- 
viduals acting independently are likely to be 
better judges than any collective body as to the 
means of producing the maximum amount of 
wealth. Collective management, except in in- 
dustries that can be reduced to a simple and 
fixed routine, is deplored by Smith as conducive 
to sluggishness and lack of enterprise; hence his 
distrust of the joint stock company as a form of 
industrial organization. The individual, on the 
other hand, in pursuit of his own gain will strive 
to produce as much utility as possible and 
whether as employer or as workman will be 
driven by competition to do this as a condition of 
survival and success in business. The sum of the 
efforts of all the individuals to create the greatest 
possible amount of wealth will result, if they are 
allowed to follow their own bents, in the creation 
of the maximum wealth in society as a whole. 
This will happen because of the existence of a 
natural order, in which the interests of the indi- 
viduals are harmonized with the good of society; 
and interference with the free working of this 
natural order although it may be justified in ex- 
ceptional cases on non-economic grounds, as in 
the case of the navigation laws, is bound to di- 
minish the total amount of wealth produced. 
Thus all forms of state intervention for the pur- 
pose of regulating commerce so as to produce 
either an influx of the precious metals or a 
“favorable balance of trade” are bound to dimin- 
ish the total wealth of the world by diverting 
trade from the channels along which it would 
“naturally” flow into others which individuals, 
left to their own devices, would reject as less 
productive. 

This conception of a natural order and a natu- 
ral harmony, based on what human nature will 
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cause men to do if they are left alone » pervade Under the new theories of value formulated in 
and underlies not only Adam Smithes writings England by Jevons and on the continent pri- 
htLt those of all the classical economists of the marily by the Austrian school of Menger, Wieser 
late eighteenth and the early nineteenth century, and Bohm-Bawerk the doctrine of laissez faire 
It received moreover a powerful philosophic re- acquired a new sanction. Free consumers* de- 
enforcement from the teaching of the utilitarians, mand regarded as the force governing supply in 
For the doctrine which erects pleasure as the the absence of artificial restrictions was treated 
end of human action and makes each man the as the guaranty of maximum production of 

only competent judge of his own pleasure fits in wealth and satisfaction; and state intervention 

exactly with the notion that each man is the best came to be looked on as bad because it inter- 
judge of his own economic interest. Man pur- fered with the free expression of consumers’ de- 

sues his economic interest as a means to pleasure; mand by altering the conditions of supply and 
and as pleasure is regarded as quantitative and price. It is in these terms, vitally different from 
the pleasure of society is merely the sum of the those of Smith or Ricardo, that the doctrine of 

individual pleasures of its members, that course laissez faire is at present justified, if at all. 

which furthers most these individual pleasures Emphasis is put no longer on the self-interest of 
must lead to the creating of the maximum of each producer as making for the maximum pro- 
social utility. Benthamism was to be turned to duction of economic values but rather on the as- 
very different uses at a later stage; but in the surance given by the free play of consumers’ de- 
England of the early nineteenth century it be- mand that the production of goods and services 
came the powerful philosophic ally of laissez will be such as to create the maximum total of 
faire doctrines in the economic field. The eco- human satisfaction. 

nomic good of society became, like the pleasure Economists who now hold laissez faire doc- 
or happiness of society, simply the sum of the trines state the case mainly on this ground, urg- 
goods accruing to the individual members of ing the necessity for allowing free play to con- 
society. sumers ’ demand as a means to securing maximum 

Adam Smith and his successors up to J. S. utility in preference to attempts by the state or 
Mill based the theory of value mainly upon a any other body, such as a combine, to fix or in- 
consideration of the forces and factors of pro- fluence the prices of commodities or of services, 
duction. Value is conceived of as determined by such as labor. Only in popular economics does 
the quantity of labor or of labor, capital and the argument that each purchaser by seeking his 
land embodied in a commodity or by the money own advantage is most likely to promote the 
cost of producing it — its ‘^price of production,” advantage of society as a whole still play any 
in Mill’s phrase. This view of the value creating considerable part. In popular economics this 
process placed the emphasis on the rewards argument is still prevalent, but it would be diffi- 
meted out to the factors of production, which cult to find much sanction for it in modern eco- 
are regarded as inducements to produce as much nomic theory. 

as possible. These rewards, however, consist The conception of the “order of nature” and 

fundamentally not in money but in the goods the “natural economic harmony,” so dear to 
which money will buy; and from the time of Bastiat and the free traders of the mid-nineteenth 
Stanley Jevons the emphasis of the theory of century, thus assumes a new form. But it re- 
value shifts from the side of production or sup- mains essentially Benthamite or rather utilita- 
ply to that of demand. Jevons repudiated Adam rian. For its basis now is the view that the con- 
Smith’s distinction between “value in use” and sumer is the best judge of his own satisfactions 
“value in exchange” and measured the value of and that these are measured under conditions of 
goods not by the cost of production or the laissez faire by the prices which he is prepared 
amount of labor incorporated in them but pri- to offer for the various goods offered for sale, 
marily by their “utility”; i.e. their capacity to Bentham’s calculus of pleasures as well as his 
yield pleasure or satisfaction to the consumer, doctrine that “pushpin is as good as poetry” 
Production thus came to be thought of as a finds economic expression in the price offers of 
response to the economic stimulus of consumers’ the consuming public. Satisfaction is measured 
demand, and consumers* demand as an induce- simply by price; or at all events economics is 
ment to the producer to supply those goods concerned only with satisfactions that can be 
which will yield the maximum total of satisfac- measured in those terms, 
tion. As Marshall and many other economists have 
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pointed out, however, the case for laissez faire 
presented in this form cannot stand examination. 
For the consumers’ price offers depend not only 
on the amount of satisfaction expected from 
what they buy but also on the size of their in- 
comes. If incomes are unequal it cannot be said 
that equal price offers represent measurements 
of equal satisfaction; and there is no reason to 
suppose that a system which relies exclusively on 
the free play of consumers’ demand will result in 
the maximum total satisfaction. Bentham’s other 
principle, the greatest happiness of the greatest 
number, can be successfully invoked against any 
such deduction. For the greatest happiness 
might be promoted by a different distribution of 
wealth resulting in a quite different series of 
price offers by the consumers. 

Thus in one of its aspects the case for laissez 
faire breaks down; and the utilitarian principle 
becomes an argument for state intervention de- 
signed to lessen the inequalities of income in 
order to promote the maximum of satisfaction. 
This constitutes the argument against laissez 
faire as regards state regulation of wages through 
minimum wage legislation and the use of taxa- 
tion to bring about a redistribution of incomes. 
Moreover the same Benthamite argument of 
greatest happiness provides a case for factory 
and similar legislation designed to remove the 
causes of unhappiness which arise out of a sys- 
tem of “free” contract between employer and 
employed. 

But it can still be argued that even if the state 
ought in the interest of the greatest happiness of 
the greatest number to interfere with the distri- 
bution of incomes, it ought not to interfere with 
the pricing of commodities; since each consumer 
is the best judge of what he wants, and given a 
satisfactory distribution of income the free play 
of consumers’ demand will lead to the produc- 
tion of the maximum utility. Almost no one, 
however, would push this principle to the ex- 
treme point; for it will be agreed that the state 
can reasonably tax certain kinds of luxuries, 
especially those, such as alcoholic liquors, which 
are harmful if consumed to excess, and may pro- 
vide or insure the possession of certain commod- 
ities, such as water, at a specially low price when 
it desires for social reasons to increase the con- 
sumption of them. Nevertheless, such instances 
may be regarded as exceptional and it may be 
held that by and large consumers’ demand 
should be given free play in order that its price 
demands may stimulate the maximum produc- 
tion of satisfactions. In the international field 


this supposition is at the root of the familiar case 
for free trade. Tariffs, it is argued, constitute an 
arbitrary interference with the free play of con- 
sumers’ demand and tend for this reason to re- 
duce the total of satisfactions. Free trade is in- 
deed a logical corollary to the doctrine which 
makes consumers’ demand the final arbiter of 
prices and production. 

This view of the working of the price system 
is hardly consistent, however, with modern eco- 
nomic conditions. Price fixing under a system of 
increasing combination among producers has 
become more and more a function of production 
rather than of demand. The producer must in- 
deed work within conditions set by consumers’ 
demand; but the demand instead of fixing the 
price determines only what quantities can be 
sold at any given price level. The producers 
more and more fix the prices, either directly or 
by adjusting the quantity of goods placed on the 
market. They can of course do this only where 
some degree of formal or informal combination 
exists among them; but such combination has 
become so common as to be the rule rather than 
the exception. 

The laissez faire doctrine was originally op- 
posed not only to state interv’ention but also to 
combination designed to influence prices on the 
ground that this too must tend to decrease the 
total utility produced. But the efforts of its ad- 
vocates to prevent combination through anti- 
trust legislation and by regulation of monopolies 
have either failed or resulted in a negation of 
laissez faire by calling for extensive intervention 
on the part of the state. Combination among 
producers cannot be prevented but at most only 
regulated. Preventive measures fail, and regula- 
tive measures result in an abandonment of laissez 
faire. Combination has therefore to be accepted 
by modern advocates of laissez faire as part of 
the system of private enterprise; and laissez faire 
comes to mean not the absence of combination 
but the fullest freedom of action for it. The price 
system if not regulated by the state comes to be 
regulated not by consumers’ demand as a single 
force but by the producers acting within the 
limits set by consumers’ demand. But prices 
fixed in this way can no longer be regarded as 
part of the order of nature or as having an in- 
herent tendency to promote the maximum satis- 
faction. 

At this point also the case for laissez faire 
breaks down in face of the transformation of the 
modern capitalist system from unregulated to 
regulated production. The tendency in modern 
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industry is not only toward a tariff policy based carried on properly. To this the socialist replies 
on conceptions of economic nationalism but also that a communal system would appeal to new 
toward the building up both nationally and across motives of service and create a new corporate 
national frontiers of large industrial units strong spirit in favor of doing one’s best, which would 
enough to exert a considerable measure of con- be more than sufficient to replace the dying in- 
trol over prices and output — thereby creating a centives of pecuniary gain and fear of unemploy- 
new case for state intervention. The German ment. 

cartel system and the measures taken by the state The argument thus often becomes at this point 
to control cartel prices furnish a good example of an aigument about human nature. But it is at 
this tendency. The large scale organization and bottom a question not so much of human nature 
the necessity for state control which it involves as of the forms of organization and control that 
lead in the direction of socialism; and the op- are appropriate to the technical powers of pro- 
ponents of socialism, unable to rest the case for duction available for man’s use. The doctrine of 
laissez faire on the old ground of consumers’ laissez faire grew up and flourished in the nine- 
freedom, are inclined to slip back to the older teenth century, first, as a reaction against old 
contention that laissez faire leads to efficiency in systems of state and guild regulation that had 
production and is the only means of providing become obstructive and oppressive as a result of 
producers with a sufficient incentive to do their the changing methods of production; and, sec- 

best, Emphasis is no longer thrown on the pre- ondly, as the outcome of a feeling that these 

established harmony which causes the pursuit powers would be most rapidly and thoroughly 

by each individual of his own self-interest to re- developed if individuals were left as free as 
suit in the well being of all; but it is argued that possible to make use of them. The sufferings 

unless each man is left free to profit by his own provoked by this unleashing of capitalist enter- 

exertions, free from state interference, there will prise speedily led to the development of a new 
be no incentive strong enough to stimulate an system of state regulation through factory acts 
adequate development of the world’s productive and the like as well as to the growth of social 
resources. This argument is most commonly ad- legislation designed to correct in some degree the 
vanced against socialism; that is, against any inequalities of income. But for some time these 
system under which industry would be publicly new forms of state interference remained ex- 
owned and conducted without recourse to the ternal to the actual conduct of industry, merely 
profit incentive. But it is also often used as a laying down conditions to which private enter- 
reason for keeping at a minimum state inter- prise had to conform. 

ference with privately run industry and against In the latter part of the nineteenth century, 
any heavy taxation of profits for the purpose of however, private enterprise underwent a radical 
redistributing incomes. change as a result of the advance of the new 

But in effect under conditions of large scale technical revolution. The growth in the scale of 
industrialism, especially in the older countries, business organization was weakening the eco- 
the actual conduct of productive enterprise nomic power of the consumer, whereas the 
passes more and more into the hands of salaried growth of democracy was adding to his political 
managers and the incentive of profit operates power. This situation led inevitably to a demand 
directly not upon the productive process but that political power should be applied to positive 
rather upon the investment of capital. The case economic ends — which was precisely what the 
for laissez faire thus comes to be largely a case advocates of laissez faire had been above all else 
for stimulating investment by allowing an ade- concerned to deny. Cobden and Bright of course 
quate profit incentive to the stockholder or share- wanted to use the power of democracy for eco- 
holder. Stated thus it provokes the socialist nomic ends; but they thought of these ends as 
answer that if capital belonged to the community negative and not positive, as the removal of hin- 
and the process of investment were accordingly drances to the free working of the economic sys- 
socializcd the incentive of profit would become tern and not as the assumption of control over it 
unnecessary. The advocates of private enterprise by the political power. But in practise this' 
and laissez faire retort that under such condi- limitation could not be sustained when once 
tions only a dead level of mediocrity would at economic power became organized and appeared 
best be secured and that both the rewards of no longer as a natural force but as a conscious 
enterprise and the penalties of laziness and in- control by the organizers of production. Modern 
efficiency are indispensable if production is to be large scale industrialism irretrievably destroyed 
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well as its political practicability. 

But laissez faire, discounted as a doctrine and 
unworkable as a policy in any modern state, has 
still a powerful following. Except among social- 
ists it is retained as a major premise, however 
many exceptions may be admitted; and each ex- 
ception has to be justified by positive arguments 
against a strong body of opinion that even today 
regards state intervention in industry as in some 
sense “unnatural” and undesirable on a priori 
grounds. Nor is this surprising; for laissez faire 
established itself firmly as the basis of nineteenth 
century industrialism, and all the forces of eco- 
nomic conservatism are therefore now ranged on 
its side, as they were once on the side of the old 
regulative system which the physiocrats, Adam 
Smith and Bentham set out to discredit and de- 
stroy. Theoretically bankrupt, because the very 
forms of modern industrial organization are a 
denial of its first premises, it still fights every- 
where a vigorous rearguard action. Its prestige 
and vitality, however, were seriously under- 
mined by the World War, which caused a great 
increase both in the degree and extent of com- 
bination among producers and in the amount of 
state regulation of industry and left behind it a 
situation which compelled states to perpetuate 
their interference; moreover by promoting the 
growth of nationalism the war fostered the con- 
ception of a national industry closely linked up 
with the national state. This conception is as 
prominent in the national idea of Fascism in 
Italy as in Russian Communism; and it is at the 
back of the many projects of national planning 
which, largely under Russian influence, are now 
being put forward all over the world. 

The separation between economics and poli- 
tics, on which the doctrine of laissez faire rested, 
is an anachronism in the present day world. The 
use of political power for economic ends is uni- 
versal; and although this does not settle the 
question whether socialism or capitalism is the 
better system it does make it impossible to rest 
the case for capitalism on the doctrine of laissez 
faire. For laissez faire is essentially a doctrine of 
individualism and free competition. But capital- 
ism cannot be individualistic today and has long 
ceased to extol xmregulated competition as an 
ideal. As a prejudice laissez faire survives and 
still wields great power; as a doctrine deserving 
of theoretical respect it is dead. 

G. D. H. Cole 

See: Introduction, section on The Rise op Liberal- 
ism; Economics; Utilitarianism; Liberalism; In- 
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LAJPAT RAI, LALA (1865-1928), Indian na- 
tionalist and social reformer. Lajpat Rai studied 
law at Lahore and practised in the Punjab before 
he entered politics. He was deported in 1907 for 



Laissez Faite— Lamarck 


preaching dominion status for India. From 1914 
to 1919 he lived in America. From 1919 until 
1928 he was editor of the People, a Lahore 
weekly. He died as a result of a stroke following a 
clash with police at a demonstration. 

Despairing of English liberalism as a way to 
national liberation and stimulated by the ex- 
ample of Japan, the younger generation of middle 
class Indian intellectuals early in the twentieth 
century began to stress complaints against the 
moral and economic aspects of British domina- 
tion. Lajpat Rai belonged to the group which 
raised the banner of the new nationalism. In the 
Indian National Congress of 1905 he preached 
the will to assert; Indians were to become 
“arbiters of their own destiny.” He advocated 
Swadeshi, the development of Indian industry, 
social reform and the popular and Indianized 
education. The national genius of India was to 
blossom in its own right after decades of domi- 
nation by foreign educational ideals. This nation- 
alism had a strong religious tinge. looking to- 
ward the people, their past, their beliefs and suf- 
ferings, Lajpat Rai became a leader of the Arya 
Samaj, which founded an educational system 
saturated with the spirit of the Vedas and the 
Upantshads. As candidate of the New National- 
ism party (“Extremists”) for the presidency of 
the Indian National Congress in 1907 Lajpat Rai 
was defeated by the moderates. His party se- 
ceded from the Congress, rejoining it only after 
the end of the World War when Lajpat Rai be- 
came president of the Extraordinary Session at 
Calcutta in September, 1920. In his later years 
he supported the Gandhist movement. 

Hans Kohn 
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LAMARCK, CHEVALIER DE, Jean Bap- 
tiste DE Monet (1744-1829), French naturalist. 
Originally trained as a botanist, Lamarck was 
appointed late in life to the chair of invertebrate 
zoology established in connection with the re- 
organization of the national Museum of Natural 
History during the French Revolution. To this 
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vast and uncharted field, which he had never be- 
fore studied, Lamarck devoted himself with 
great enthusiasm, publishing as a result of his 
researches a number of systematic works on in- 
vertebrate animals and an evolutionary account 
of the origin of biological forms. 

Until about 1799 Lamarck believed in the 
fixity of species. He was converted to the con- 
ception of evolution by the force of two ideas 
involving, first, a perception of the continuity 
of all forms of life; and, second, an appreciation 
of the tremendous historical changes which had 
taken place in the physical environment of plant 
and animal life. The sense of morphological con- 
tinuity made him view the various invertebrate 
organisms as representing progressive simplifi- 
cations or degradations of the complex mamma- 
lian type and also made him look for a junction 
point between the plant and animal series. On 
the other hand, his recognition of the historical 
changes in the natural environment, coupled 
with the realization that all the conditions neces- 
sary for the carrying on of life are already present 
in the most simple and undifferentiated organ- 
isms, led him to inquire whether the morpho- 
logical continuity of forms was not seconded by 
a historical continuity, or actual evolution of the 
complex forms from a primitive monad through 
the stimulus of the environment. Lamarck felt 
that it would be absurd to attribute to the phys- 
ical environment any direct transforming action 
on the forms of species, but he insisted that great 
changes in environment necessarily result in 
changes in the needs of the organisms and that 
these changes in needs translate themselves into 
changes of behavior. Thus, Lamarck contended, 
certain parts or organs are exercised more and 
others less, with the result that structural 
changes become fixed in the adult organism by ^ 
process of organic habit which he likened to but 
regarded as distinct from ordinary psychological 
habit. This process Lamarck designated as the 
first law of the evolution of species, the law of 
use and disuse. With it he joined a necessary 
second law, that the results of use and disuse 
when long continued and shared by both sexes 
are inherited and passed on cumulatively. 

Lamarck’s theories did not receive acceptance 
during his lifetime, largely because of the oppo- 
sition of Cuvier, who used his influence to dis- 
credit them in favor of his own doctrine of the 
immutability of species and successive new crea- 
tions after repeated geological catastrophes. 
Their importance was recognized only after 
Darwin had converted the scientific world to a 
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belief in evolution by his own theory, which put 
its main emphasis on natural selection but which 
also took into consideration Lamarckian factors. 
Weismann’s polemic against the inheritance of 
acquired characters and his attempt to purify 
Darwinism into a simple doctrine of natural 
selection had the paradoxical result of provoking 
a return to Lamarck on the part of many scien- 
tists; these continue to accept the Lamarckian 
doctrine despite the lack of definite evidence to 
prove or to disprove its central thesis. 

In its bearing on sociology the Lamarckian 
theory has sometimes been interpreted inac- 
curately as implying the inheritance of mental 
training. A closer connection between Lamarck- 
ianism and sociological theory has often been as- 
serted by idealistic philosophers in the parallel 
which they draw between Lamarckian biological 
evolution and mental or cultural evolution: in 
both cases, they hold, development takes place 
not mechanistically but through an immanent 
force solicited by external circumstances. 

Benjamin Ginzburg 
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LAMARTINE, ALPHONSE MARIE LOUIS 
DE PRAT DE (1790-1869), French poet and 
statesman. Lamartine came of a wealthy, noble, 
royalist and Catholic family. He first achieved 
fame with the publication of his Meditations 
poitiques (Paris 1820; new ed., 2 vols., 1922), 

, which gained him immediate recognition as a 
great romantic poet. Without entirely deserting 
his muse he became intensely interested in pub- 
lic affairs and in 1833 was elected to parliament 
as a “broad and moderate royalist.” He refused 
to identify himself with any party in the Cham- 
ber and, as he said, sat “on the ceiling” and 


spoke “through the windows” to the nation 
without. France was amazed and captivated by 
the idealistic and sentimental orations with 
which the poet in politics “caressed the ears” of 
his auditors. A violent opponent of the govern- 
ment of Louis Philippe, he became more and 
more democratic as he became more and more 
popular. In 1847 published his famous His- 
toire des girondins (8 vols. Paris, 4th ed. 4 vols. 
1848; tr. by H. T. Ryde, 3 vols., London 1847- 
48), the title of which is belied by the author’s 
egregious disregard of scholarship but which as 
an eloquent pamphlet glorifying the Girondins 
as the tnie champions of the ideas of the French 
Revolution created such a furor that it became 
an important factor in the situation leading to 
the February Revolution of 1848. When that 
event occurred, Lamartine became a member of 
the Provisional Government and the leading 
representative of the bourgeois republicans. The 
emergence of the practical problems of estab- 
lishing a new government and of meeting the 
crisis brought on by the uprising of the working 
men during the June days accomplished the 
speedy ruin of the popular orator. As candidate 
for president of the Second Republic in 1848 
Lamartine received no more than a few thousand 
votes. 

Lamartine’s significance as a public man lies 
mainly in the fact that he typified the idealistic, 
liberal bourgeois of 1848. His views are to be 
found chiefly in his pamphlet Politique rationelle 
(Paris 1831; English translation 2nd ed. London 
1848) and in a collection of his speeches in par- 
liament, La France parlementaire (6 vols., Paris 
1864-65). He advocated policies that would re- 
sult in “moral equality and human dignity.” 
These included political democracy, a free press, 
universal education and separation of church 
and state. The last policy he favored not from an 
anticlerical standpoint, but because he shared 
the view held by Lamennais, whom he resembled 
in his general Christian democratic outlook, that 
the church could better pursue its divine mis- 
sion when freed from political entanglements. 
Social reforms, he thought, must take into con- 
sideration the sanctity of private property — ^“the 
only foundation which God has given to His 
family and to society”; and those which he pro- 
posed were humanitarian in nature, such as the 
abolition of capital punishment and of slavery. 
In a hazy way he envisaged a social reform party 
that would convert conservatives to reforms and 
radicals to moderation. For this reason he is 
sometimes regarded as the inspirer of the French 
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Radical Socialists, the “bourgeois party with a 
popular soul.** 

As a writer, although his publications were 
voluminous and varied, Lamartine *8 distinction 
comes solely from his poetry. But even the fame 
which the Meditations poHiques and Jocelyn (2 
vols., Paris 1836; tr. by F. H. Jobert, Paris 1837) 
brought him is now slowly declining, as it be- 
comes recognized that he lacked the vigor and 
originality of a great romantic poet. 

J. Salwyn Schapiro 
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Lebey, Andr6, Lamartine dans ses horizons (Paris 
1929); Guerin, D., “Les id6es sociales de Lamartine’* 
in Revue des sciences politiques, vol. xlvii (1924) 396- 
414. 

LAMAS, ANDRES (1817-91), Uruguayan 
statesman, publicist and historian. Lamas was 
bom in Montevideo, but as he spent a large part 
of his life as an exile or diplomat in Brazil and 
Argentina his statesmanship, diplomacy and 
journalistic activity are identified with south- 
eastern South America as a whole. Through this 
activity he helped free the La Plata region from 
the dominance of the dictatorship set up by Juan 
Manuel Rosas in Argentina. He also propagan- 
dized the South American brand of Saint- 
Simonism, the principles of which he was influ- 
enced to adopt not only by the numerous refu- 
gees from the regime of Louis Philippe who had 
made Montevideo a Saint-Simonian center but 
by the contacts he established in the course of 
his struggle against Rosas. In Montevideo he 
encountered and cooperated with Jos^ Esteban 
Antonio Echeverria, Juan Marfa Gutierrez, Juan 
Bautista Alberdi and their fellow exiles who had 
attempted to adapt the principles of the school to 
Argentina. He also cooperated with and shared 
the ideology of the Brazilian Baron Irineo 
Evangelista de Sousa de Maud, who financed the 
war which caused the downfall of Rosas. Maud, 
who became the greatest South American finan- 
cier of his day, was a Saint-Simonian of the 
practical school influenced by Michel Chevalier, 
which looked upon industrial development as the 
instrument of social betterment. Lamas* writ- 
ings, however, affected as they are by the struggle 
with Rosas in the first period of his life and by 
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later incidental circumstances, do not display a 
consistent Saint-Simonian philosophy. More- 
over as their author was a typical representative 
of the universalism of the South American in- 
telligentsia, they cover many fields but seldom 
reach a high level of scholarship, although some 
of them are highly stimulating. His attempt to 
account for the peculiarities of the history of 
Latin America largely in the light of the condi- 
tions of its discovery and conquest are of less im- 
portance than some of his other works. He has 
enjoyed some distinction as an economist; to the 
colonial provincialism or americanismo criollo of 
Rosas he opposed Europeanization, the attrac- 
tion of foreigners and foreign capital and indus- 
trialization. He held that the imitation of the 
conservative English banking methods was un- 
suited to young countries, and he presented 
eclectic theories of money and credit. For the 
solution of the agrarian problem he advocated 
Rivadavia’s scheme of emphyteusis, which, he 
held, would assure the cultivation of the land 
because the state retained its ownership and 
which would moreover give society through a 
single tax the benefit of the land values that it 
created. 

J. F. Normano 

Important works: Apuntes histdricos sobre las agresiones 
del dictador argentino D. Juan Manuel Rosas (Monte- 
video 1849); Jtuin Diaz de Solis, descubridor del Rio 
de la Plata (Buenos Aires 1871); Biografia de D. 
Joaquin Suarez (Montevideo 1881); D. Bernardino 
Rivadavia, libro del primer centenario de su natalicio, 
by Lamas and others (Buenos Aires 1882), partially 
reprinted as Rivadavia, su obra poUtica y cultural 
(Buenos Aires 1915), and as La obra econdmica de 
Bernardino Rivadavia (Buenos Aires 1917); Noticia 
histdrica sobre la republica oriental del Uruguay 
(Montevideo 1849); Estudio histdrico y cientifico del 
banco de la provincia de Buenos Aires (Buenos Aires 
1886); El gdnesis de la revolucidn e independencia de la 
America espahola (Buenos Aires 189 1); Introduction td 
his edition of Lozano, Pedro, Historia de la conquista 
del Paraguay, 5 vols. (Buenos Aires 1873-75) vol. i, p. 
i-cxiviii. 

Consult: Roxlo, Carlos, Historia critica de la literatura 
uruguaya, 7 vols. (Montevideo 1912-16) vols. i-ii; 
Faria, Alberto de, Maud: IrenUo Evangelista de Souza 
BarQo e Visconde de Maud i8ij-i88p (Rio de 
Janeiro 1926); Coni, E. A., “La legislacibn agraria de 
Rivadavia segiin Andr6s Lamas” in Revista argentina 
de ciencias pditicas, vol. xvii (1918-19) 162-80, 304-23. 

LAMBARDE, WILLI AM (or Lambard), (i 536*- 
1601), English jurist and antiquarian. Lambarde 
was admitted as a student to Lincoln’s Inn in 
1556, elected a bencher there in 1579 and ap- 
pointed a justice of the peace in the same year. 
He is best known for his Eirenarcha (London 
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1581, rev. ed. 1610), a book on the office of the 
justices of the peace. It was first published in 
1581 and twelve editions or reprints between 
that year and 1619 testified to its popularity. The 
functionaries of whom he wrote had by the end 
of the sixteenth century become extremely im- 
portant factors in the working of local adminis- 
tration, whether on the purely executive or on 
the judicial side. Hence there was already a fair 
amount of literature in existence for their 
guidance and Lambarde freely confessed his 
debt to the anonymous Boke of Justyces of Peas, 
thirty-two editions and reprints of which ap- 
peared between 1506 and 1580, to Sir Anthony 
Fitzherbert’s book on the justices of the peace 
and to a then unprinted tract by Thomas 
Marowe. What made his Eirenarcha so accept- 
able was not merely his incorporation of the re- 
cent statutes and case law affecting justices of 
the peace but the clarity of his exposition and the 
easiness of his style, which compared favorably 
with the crabbed technicality or the jejune 
severity of his predecessors. 

Other works of his were the Archaionomia 
(London 1568), a paraphrase of Anglo-Saxon 
laws, of which use was made by the disputants in 
the constitutional battles of the next century; 
the Archeion (London 1591), a historical com- 
mentary on the central courts of justice in Eng- 
land; and A Perambulation of Kent (London 
1576, rev. ed. 1596), which is the earliest known 
history of any English county. 

Percy H. Winfield 

Consult: Holdsworth, W. S., A History of English Law, 
9 vols. (3rd ed. I^ndon 1922-26) vol. iv, p. 1 17-19; 
Putnam, B. H., Early Treatises on the Practice of the 
Justices of the Peace in the Fifteenth and Sixteenth 
Centuries, Oxford Studies in Social and Legal His- 
tory, vol. vii, no. xiii (Oxford 1924); Winfield, P. H., 
Tks Chief Sources of English Legal History (Cambridge, 
Mass. 1925) p. 45, 329. 

LAMENNAIS, HUGUES FELICITE RO- 
BERT DE (1782-1854), French social philoso- 
pher. Lamennais, the son of an ennobled ship- 
owner, was influenced in the years of his early 
education by the rationalistic outlook of the 
French Revolution. But as a result of his philo- 
sophical and historical studies and the influence 
of his brother Jean Marie he soon became con- 
vinced of the paramount importance of religious 
belief as the basis for a program of action. All 
his views on social philosophy and social reform 
were henceforth expressed in the framework of 
religious doctrine, within which he managed, 
however, to oscillate between ultraconservative 


and ultraradical extremes. Indeed few men have 
achieved such a complete revolution in their 
thought as this upholder of the strictest Ro- 
manist claims who died the excommunicated 
champion of Red democracy after having occu- 
pied every intermediate position between those 
two poles. 

Lamennais was ordained in 1811. Between 
1808 and 1825 he published a number of books 
and articles asserting that the authority of the 
church was so absolute that not even the pope 
could dominate the institution or surrender the 
smallest particle of its authority. Gradually, 
however, he came to the conclusion that only in 
a completely free society could the church be 
really free; so gathering round him a band of 
ardent young disciples, prominent among whom 
were Lacordaire and Montalembert, he founded 
in 1831 the newspaper Avenir, the aim of which 
was to win Catholic opinion to this new concep- 
tion of the church as “ruling men’s minds not 
by fear or outward power but entirely by spir- 
itual forces exercised in perfect freedom” and in 
which he championed freedom of the press, 
freedom of conscience, disestablishment and 
adult suffrage. Such a program was a complete 
contradiction of papal policy; Lamennais’ paper 
was soon condemned and he was called upon to 
recant his liberal views. Far from yielding, he 
published the most revolutionary of his writings, 
the Paroles d*un croyant (Paris 1834, new ed. 
Brussels 1838; English translation London 1834), 
the “red cap on the cross,” as it has been termed, 
and was excommunicated in 1834. His chief 
disciples, however, submitted with varying de- 
grees of alacrity. Any hopes that Lamennais 
would now place himself at the head of the 
growing democratic movement were disap- 
pointed: with the break up of the Avenir his 
genius for leadership seemed to leave him. He 
continued to write and lecture, gradually ap- 
proaching the full communist position, but 
never broke away from religion definitely enough 
to throw in his lot with the socialists of his day, 
who frankly rebelled against all religious faith. 
Although elected a deputy to the National As- 
sembly in 1848 he never wielded there the influ- 
ence which his work as a democratic pioneer 
would have warranted. 

Lamennais’ inability to grasp the implications 
and consequences of his position, his failure to 
understand the very elements of the theory of 
papal supremacy and of the ecclesiastical system 
of which he himself had been so prominent an 
exponent, go far to explain his ineffectiveness, 
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which in turn deprived the liberal Catholic 
movement of any hope of success. 

• Roger Soltau 

Works: Two so-called Oeuvres computes^ both incom- 
plete, are available (12 vols., Paris 1836-37; 10 vols., 
Paris 1844); Correspondance de F. Lamennais, ed. by 
E. D. Forgues, 2 vols. (new ed. Paris 1863); Oeuvres 
inidites de F. Lamennais^ ed. by Ange Blaize, 2 vols. 
(Paris 1866); Correspondance inedite entre Lamennais et 
le baron de Vitrolles, ed. by E. D. Forgues (Paris 1886); 
Un Lamennais incormu^ lettres inidites de Lamennais d 
Benoit d*Azy, ed. by A. Laveille (Paris 1898); Lettres 
inidites de Lamennais d Montalembert, ed. by E. D. 
Forgues (Paris 1898); Lettres inddites de Lamennais 
d la baronne Cottu, ed. by G. P. d’Haussonville 
(Paris 1910). 

Consult: Boutard, Charles, Lamennais ^ sa vie et ses 
doctrines^ 3 vols. (Paris 1905-13); Duine, F., La Men- 
nais (Evreux 1922); Mar^chal, Christian, La jeunesse 
de La Mennais (Paris 1913), and La Mennais: la dis- 
pute de Vessai sur Vindiffdrence (Paris 1925); Spullcr, 
E., Lamennais (Paris 1892); Roussel, Alfred, Lamen- 
nais d*aprh des documents inidits^ 2 vols. (Rennes 
1892), and Lamennais intime ^ d*aprks une correspon- 
dance inidite {Rennes 1897); Janet, RaxxXtLaphilosophie 
de Lamennais (Paris 1890); Dudon, Paul, Lamennais et 
le Saint-Si^ge (Paris 1911); Faguet, Emile, in Politi- 
ques et moralistes, 3 vols. (Paris 1891-99) vol. ii, p. 
83-1 32; Renan, E., Essais de morale et de critique (Paris 
1859) p. 141-203; Laski, H. J., Authority in the Mod- 
em State (New Haven 1919) ch. iii; Soltau, R., French 
Political Thought in the Nineteenth Century (London 
1931) P* 78-88. For more detailed bibliography con- 
sult the bibliography on Lamennais by F. Duine 
(Paris 1923). 

LAMETTRIE, JULIEN OFFRAY DE (1709- 
51), French physician and philosopher. Lamet- 
trie was trained in the physical and natural sci- 
ences; later at Leyden he studied medicine under 
Boerhaave, several of whose works he translated 
into French. His medical studies and his obser- 
vations of his own illnesses led him to a system of 
philosophy which he set forth in several works: 
Histoire naturelle de Vdme (The Hague 1745, new 
ed. Oxford 1747); L'homme machine (Leyden 
1748, ed. by M. Solovine, Paris 1921; English 
translation, Chicago 1912); Homme plante (Pots- 
dam 1748); Reflexions philosophiques sur Vorigine 
des animaux (Berlin 1750); Vdnus m^taphysique, 
ou essai sur Vorigine de Vdme humaine (Berlin 

1750 - 

Lamettrie was one of the first French writers to 
develop a materialistic doctrine. His outlook, 
however, was more vitalistic than mechanistic, 
since it attributed to matter the capacity of sen- 
sation and feeling — indeed all the powers that 
were hitherto attributed to the soul. In the His- 
toire naturelle de Vdmey his fundamental work, 
Lamettrie begins with the accepted notions of 
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scholastic metaphysics — ^the distinctions of soul 
and body and form and matter — only to lead up 
gradually to a complete monistic materialism. 
The same materialism he afterwards expounded 
without dialectical preliminaries in his sensa- 
tional Vhomme machine. The soul without the 
body, he reasons in the Histoire naturelky can 
neither exist nor be known. Hence the senses, 
which depend upon the body, are the sources of 
and guides to all our knowledge. Now the senses 
teach us that form cannot exist without matter 
or matter without form but that all matter re- 
ceives its form from other matter; the same is 
true of motion, which does not exist by itself but 
is received by one piece of matter from another. 

Having thus demonstrated that form and mo- 
tion do not emanate from an immaterial prin- 
ciple acting upon purely passive matter but are 
contained as principles in concrete material sub- 
stances, Lamettrie goes on to show that matter 
has also the capacity of feeling, since animals, 
which have no soul whatever, express their 
emotions in the same manner as men. With this 
as a corner stone Lamettrie proceeds to build up 
his whole psychology and theory of knowledge. 
All the human faculties, memory, imagination, 
judgment, passion, are, like sensations, essen- 
tially material manifestations. Only theology can 
affirm the existence of a rational soul as an im- 
material entity, but the arguments of theology 
need not be retained by philosophy. It follows 
therefore that the same determinism which gov- 
erns movements of matter also controls the 
fluctuations of the soul. Men (as well as whole 
peoples) undergo primarily the influences of the 
material conditions under which they live. 

It is through the organization of the human 
body, on the one hand, and the action of material 
circumstances, on the other, that Lamettrie ex- 
plains the origin of moral and political ideas. The^ 
organization of the body predestines man to seek 
utility, pleasure and happiness and this search is 
the natural moral law. Knowledge of the exist- 
ence and attributes of God is practically unim- 
portant. Lamettrie’s empirical sensualism led 
him to agnosticism in metaphysics and to utili- 
tarianism and relativism in morals. 

While the pursuit of utility is a universal law, 
life in society results in the diversification of 
human customs. There arise civilized customs 
and complex feelings, in which education may 
play an important role whether by developing 
the organization of the individual or by leading 
him better to serve the interests of society and to 
identify his welfare with that of society. 
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All these ideas, developed between 1745 and 
1751, became the most commonplace themes of 
Diderot and the encyclopSdistes, Certain of them 
are found also in Voltaire, Rousseau and Buffon. 

Rene Hubert 

Works: Oeuvres philosophiques, 3 vols. (new ed. Berlin 

1796). 

Consult: Boissier, R., LaMettrie, m^decin, pamphldtaire 
etphilosophe (Paris 1931); Poritzky, J. ^.tjulien Off ray 
de Lamettrie, sein Leben und seine Werke (Berlin 1900); 
Lange, F. A., Geschichte des Materialismus und Kritik 
seiner Bedeutung in der Gegenwart, 2 vola. (new ed. 
Leipsic 1926), tr. by E. C. Thomas, 3 vols. (3rd ed. 
London 1925) vol. i, bk. i, sect. 4, ch. ii; Paquet, H. 
R., La philosophic maUriabste au XVJ 11 « sihle^ essai sur 
La Mettrie, sa vie et ses oeuvres (Paris 1873); DuBois- 
Reymond, 1^., Lamettrie (Berlin 1875). 

LAMMASCH, HEINRICH (1853-1920), Aus- 
trian international jurist. Lammasch achieved 
fame as a champion of international arbitration 
in the pre-war period and was one of the most 
prominent figures in the peace movement. While 
professor of criminal law at the University of 
Vienna he displayed his international bent in a 
work dealing with extradition, Auslieferungs- 
pflicht und Asylrecht (Leipsic 1887). He was led 
by his participation as technical expert in the 
Austro-Hungarian delegation at the Hague 
Peace Conference of 1899 to turn more and 
more to questions of international law. He was 
consulted repeatedly after he became Austrian 
member of the Hague Tribunal. Thus in 1903 
he was arbiter in the Venezuela question and in 
1905 in the Muscat Dhows case; in 1910 he pre- 
sided in the North Atlantic Coast Fisheries case 
involving the United States and Great Britain 
and in the Orinoco Steamship Company case 
between the United States and Venezuela. He 
also served the cause of arbitration as a scholar 
and publicist, arguing for its institutionalization 
*in Die Lehre von der Schiedsgerichtsbarkeit in 
ihremganzen Umfange, published in two parts in 
the Handbuch des Volkerrechts series (vol. iii, 
pt. iii, Stuttgart 19 13-14). In several works he 
expressed his faith in a renaissance of interna- 
tional law after the World War. Lammasch him- 
self regarded his Das Volkerrecht nach dem 
Kriege (Institut Nobel Norv^gien, Publications, 
vol. iii, Christiania 1917) as his most important 
work. As a member of the Austrian upper house 
•he had pursued during the war an outspoken 
policy of appeasement with the Entente and for 
this reason at the end of October, 1918, he was 
appointed by the last Hapsburg emperor, 
Charles, as chief of the Austrian ministry. But 
he was unable to prevent the collapse of the 


monarchy, and after he had vainly sought as 
member of the Austrian peace delegation at 
Saint-Germain to obtain equitable peace con- 
ditions he withdrew from active life and died in 
complete retirement. 

Walther Schucking 

Considt: Scott, J. B., in American Journal of Interna- 
tional Law, vol. xiv(i92o) 609-13; Bisschop, W. R., in 
British Year Book of InternationcdLaw, IQ20-21 (Lon- 
don 1920) p. 223-30; Sperl, Hans, in ISleue d’sterrei- 
chische Biographic, ed. by Anton Bettelheim, vol. i 
(Vienna 1923) p. 44-54* 

LAMOIGNON,GUILLAUMEDE(i6i 7-77), 
French jurist. Lamoignon participated in the 
Fronde but he knew when to rejoin the party of 
the king, who showered him with favors. De- 
spite this vacillation his reputation as an honest 
man and honest jurist impressed Cardinal 
Mazarin and in 1658 he became president of the 
Parlement of Paris. Taking advantage of what- 
ever independence magistrates possessed at that 
time he defended with conviction the rights of 
the Parlement. In 1661 he presided at the cele- 
brated trial of Fouquet, but as he intended to 
acquit him he was replaced by Seguier. Another 
evidence of his honesty was his intercession with 
Colbert on behalf of the holders of rentes. He 
maintained his position against Colbert at the 
Conseil du Roi and before the Dutch war suc- 
ceeded in inducing the king to raise a loan rather 
than to levy new taxes. 

But Lamoignon rendered his greatest service 
in the unification of French law, at which he 
worked ceaselessly with Fourcroy and Auzanet. 
Even in the second half of the seventeenth cen- 
tury France did not know the benefits of legal 
unity. Colbert proposed, as he said, to “com- 
pose French law”; and when he appointed a ju- 
dicial council to draft civil, criminal, commercial 
and maritime ordinances, Lamoignon was prin- 
cipally charged with studying and reviewing the 
projects. He had a large share in the drafting of 
the Ordinance of 1667 relating to civil procedure 
and that of 1670 relating to criminal procedure. 
In private law Lamoignon ’s great work is his 
Arrestez de M. le Premier Prisident de Lamoignon 
ou loix projetees (2 vols., Paris 1702; new ed. 
1783), which following the objectives of such 
men as Dumoulin and Loysel also sought to fuse 
the coutumeSy to bring together under different 
titles all the rules of French jurisprudence, in 
order thus to provide a common legislation for 
the entire kingdom. 

Paul Thomas 

Consult: Monnier, F., Guillaume de Lamoignon et Col- 
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hert (Paris 1862); Clement, P., “La r^forme des codes 
sous Louis xiv’’ in Revue des questions historiques, vol. 
vii (1869) 115-44; Esmein, A., Histoire de procedure 
crtminelle en France (Paris 1882), tr. by John Simpson 
as History of Continental Criminal Procedure ^ Conti- 
nental Legal History series, vol. v (Boston 1913) p. 
204-10; Viollet, Paul, Droit privi et sources, histoire du 
droit civil frangais (3rd ed. Paris 1905) p. 236-42, 260 
with further bibliography. 

LAMPERTICO,FEDELE (1833-1906), Italian 
economist. Lampertico owes his distinction not 
to any original contribution to economic theory 
but to his participation together with Scialoja, 
Cossa, Messedaglia, Luzzatti and Cusumano in 
the movement to revitalize the methods of eco- 
nomic research by stressing inductive investiga- 
tion. The movement culminated in the famous 
congress of the Associazione per il Progresso 
degli Studi Economici held in Milan in 1875 and 
in the publication of the first (Paduan) series 
(1875-79) Giornale degli economisti (for- 

merly Rasiegna di agricoltura^ industria e com- 
mercio). A spokesman of the new historical 
school, Lampertico was made the target of an im- 
passioned attack by Francesco Ferrara on the 
invasion of economics by German historical 
tendencies. Lampertico replied that in its pre- 
dilection for inductive observation as against 
abstract deduction and for principles of local 
and temporary validity as opposed to universal 
and absolute generalizations the new school was 
following scientific traditions well established in 
Italy. He did not, however, deny the existence 
of general laws in economics but only cautioned 
against their assumption on a priori grounds or 
without sufficient inductive basis. Lampertico 
preference for historical studies is evidenced by 
his Giammaria Ortes e la scienza economica al suo 
tempo, an essay on the Venetian friar who in the 
second half of the eighteenth century came very 
near to the formulation of the Malthusian doc- 
trine of population. In 1871 he published Sulla 
statistica teorica in generale e su Melchiorre Gioia 
in particolare, a study of the beginnings of 
statistics in Germany and Italy. Lampertico 
completed only five volumes of his general 
treatise, Economia dei popoli e degli stati, which 
was for a time heralded as a new classic. 

Lampertico combined pursuit of scholarship 
with active participation in the political and 
economic affairs of his country. From 1866 to 
1870 he was a member of parliament and from 
1873 senator for life; some of his senatorial re- 
ports rank as classics. He successfully resisted 
the introduction of agricultural protectionism in 
1885 and on several occasions urged the adop- 


tion of various measures of social reform. It was 
largely as a result of his untiring efforts as ex- 
emplified in his reports on the non-convertible 
banknote issue in 1868 and on the resumption 
of cash payments in 1881 that the circulation of 
paper money did not undermine monetary 
stability in the years 1866 to 1884 and that the 
paper issues were subsequently kept within 
bounds. In all his activities he effectively com- 
bined theoretical knowledge with keen insight 
into everyday economic problems. 

Luigi Einaudi 

Important zvorks: Giammaria Ortes e la scienza econo- 
mica al suo tempo (Venice 1865); Sulla statistica teorica 
in generale e su Melchiorre Gioia in particolare (Venice 
1871, 2nd ed. Rome 1879); Economia dei popoli e degli 
stati, 5 vols. (Milan 1874-84); “A Francesco Ferrara’* 
in Giornale degli economisti, vol. ii (1875-76) 115-44; 
Della vita e degli scritti dt Luigi Valeriani Molinari, 
economista (Rome 1904). 

Consult: Rumor, Sebastiano, La vita e le opere di 
Fedele Lampertico (Vicenza 1907), with complete 
bibliography; Schullern-Schrattenhofen, Hermann 
von. Die theoretische Nationalokonomie Italiens in 
neuester Zeit (Leipsic 1891); Loria, Achille, in Eco- 
nomic Journal, vol. xvi (1906) 311-13. 

LAMPRECHT, KARL (1856-1915), German 
historian. Lamprecht, the son of a Protestant 
minister, was born in Jessen and studied at the 
University of Bonn. After various minor youth- 
ful writings — Beitrdge zur Geschichte des fran- 
zosischen Wirtschaftslebens im elften Jahrhiindert 
(Leipsic 1878), hiitial-Ornamentik des viii. bis 
XIII. Jahrhunderts (heipsic 1882) — he published 
in 1886 his first large work, Deutsches Wirtschafts- 
leben im Mittelaltcr (3 vols., Leipsic 1885-86), a 
product of wide original research and mono- 
graphic thoroughness, devoted in the main to 
the Moselle territory. In 1890 he became profes- 
sor at Marburg and in 1891 at Leipsic, where he 
taught until his death. 

Lamprecht ’s most important work is his 
Deutsche Geschichte (12 vols., Berlin 1891-1909; 
6th ed. of vol. i, 5th ed. of vols. ii-v, and 4th ed. 
of vols. vi-xii, 1920-22) supplemented by his 
Zur jungsten deutschen Vergangenheit (3 vols., 
Berlin 1901-04; 4th ed. 1921-22). This work 
represented several important advances in his- 
torical methodology and raised a wave of contro- 
versy both in Germany and abroad. Lamprecht 
broadened the range of general historiography ' 
beyond the confines of an exclusively or pre- 
dominantly political treatment of the past to a 
complete picture of national, economic and intel- 
lectual history. He introduced into professional 
historiography the collectivistic and economic 
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point of view as it was first developed by 
Karl Marx. He considered it of primary im- 
portance to trace the history of classes and 
social groups and of economic mass movements 
in the development of the social life, of the 
forms of literature and art, of the great currents 
in intellectual life. Economic hyperboles, how- 
ever, such as the characterization of Walther von 
der Vogelweide as a product of money economy, 
flowed often from his pen. 

Lamprecht adapted to history the idea of evo- 
lution and used it to greatest advantage in his 
treatment of the great collective phenomena of 
history. In this connection he developed the idea 
of a collective psychical condition for every age, 
which like a diapason penetrates into every phase 
of human activity. In his Deutsche Geschichte he 
characterizes the primitive period as the sym- 
bolic, the early Middle Ages as the typical, the 
later Middle Ages as the conventional, the Ren- 
aissance and the Enlightenment as the period of 
individualism, the age of romanticism and the 
industrial revolution as one of subjectivism and 
the most recent period as one of nervous tension 
(Reizbarkeit). In itself a concept of great range 
and thus of highest value, it is defective in 
that it does not permit, as it should, the forma- 
tion of a unified, well organized whole but jumps 
from one field of life to another. This is a fault in 
construction, bringing into the plan a descriptive 
element and depriving it of a large measure of 
desirable conceptual strength. Lamprecht’s col- 
lectivism also suffers from its lack of attention to 
the part played by great leaders and creative men 
in the fields of action and intellect. Such data as 
he does have are intercalated instance by instance 
in the general exposition but are not bound up 
with it organically. He always wrote the history 
of facts, never in a deeper sense of personalities 
and of men. He never realized the need of creat- 
ing a history of personality instead of mere bio- 
graphical fragments. 

It was Lamprecht’s endeavor to demonstrate 
the conformity of history to law, but his demon- 
stration remained theoretical. He believed that 
the succession of periods which he established 
for German history was also of universal valid- 
ity, and he intended to demonstrate his thesis by 
a universal-historical exposition. His death pre- 
vented him from carrying out this plan. 

Lamprecht was of a controversial tempera- 
ment; he enjoyed attacking and was himself bit- 
terly attacked. He achieved a large measure of 
success both in Europe and in America, which he 
visited and where he received an honorary de- 


gree at Columbia University, but the German 
academic historians opposed his theories fierce- 
ly. His methodological failings, however, cafi- 
not lessen the greatness in range and in worth 
of his work. Lamprecht founded no school and 
his point of view may perhaps not be retained in 
the future, but traces of his work have uncon- 
sciously permeated much of contemporary 
historical writing and he has had particular in- 
fluence on such men as Steinhausen, Goetz in 
Germany and Lacombe, Berr, Monod and 
Pirenne in France and Belgium. 

Lamprecht elaborated his views on history in 
his Alte und neue Richtungen in der Geschichts^ 
wissenschaft (Berlin 1896) and in Modeme Ge- 
schichtszvissenschaft (Freiburg i. Br. 1905, 3rd ed. 
Berlin 1920; tr. by E. A. Andrews as What is 
History? y New York 1905). In 1909 he founded 
the Institut fur Kultur-und Universalgeschichte 
in Leipsic, which served as a center for research 
carried on along the lines developed by him. 

Kurt Breysig 

Consult'. KQtzschke, R., “Verzeichniss der Schriften 
Karl Lamprechts** in Sachsiache Akademie der Wis- 
senschaften zu Leipzig, Philologisch-historische 
Klasse, Berichte uber die Verhandlungen, vol. Ixvii 
(1915) 105-19; Kdtzschke, R. and Tille, A., Karl 
Lamprecht (Gotha 1915); Ritter, M., Die Entxmcklung 
der Geschichtswissenschaft (Munich 1909) p. 436-61; 
Schmoller, G., “ Zur WUrdigung von Karl Lamprecht’’ 
in Schmollers Jahrbuchy vol. xl (1916) 1 113-40; Arens, 
Franz, “Karl Lamprecht” in Preussische Jahrbtichery 
vol. cciii (1926) 191-213 and 306-28; Seifert, F., Der 
Streit um Karl Lamprechts Geschichtsphilosophie 
(Augsburg 1925); Spiess, E. J., Die Geschichtsphiloso^ 
phie von Karl Lamprecht (Erlangen 1921); Hellpach, 
W., “Geschichte als Sozialpsychologie” in Kultur und 
Universalgeschichte (Leipsic 1927) p. 501-17; Barnes, 
H. E., The New History and the Social Studies (New 
York 1925) p. 198-204. 

LAMPREDI, GIOVANNI MARIA (1732-93), 
Italian political theorist and jurist. Lampredi 
after first studying literature and philosophy 
turned to theology and secured his doctorate in 
1756 at the Theological College of Florence. In 
1763 he was appointed to the chair of canon law 
at the University of Pisa, where he later became 
professor of public law. As a result of his teach- 
ing in the latter post he wrote his principal work. 
Juris publici universalis sive juris naturae et gen-- 
tium theoremata (3 vols., Leghorn 1776-78, 3rd 
ed. Florence 1792-93; tr. into Italian by D. 
Sacchi, 4 vols., Pavia 1818, 2nd ed. Milan 1828). 
Second only to the earlier great works of Gro- 
tius, Pufendorf, Burlamaqui and Mably that of 
Lampredi is distinguished for order and clarity, 
for profound knowledge and for the feeling of 
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humanity which pervades the whole. Lampredi’s 
reputation was increased by his Del commercio 
dH popoli neutrali in tempo di guerra (2 vols., 
Florence 1788 and Milan 1831), which was 
translated into various languages and occupies 
an important position in the literature of inter- 
national law. In this work he upholds the thesis, 
which was already being put forward in the 
United States, that neutrals except in situations 
involving legitimate defense on the part of the 
belligerents should be allowed to trade freely 
with belligerents, as in time of peace, on the sole 
condition of impartiality. 

Prospero Fedozzi 

Consult: Banucci, P., Elogio di G. M. Lampredi^ pro- 
fessore di diritto pubblico nelVUniversitd di PUajJFlor- 
ence 1793); Cauchy, E. F., Le droit maritime inter- 
national ^ 2 vols. (Paris 1862) vol. ii, p, 269-82; 
Pierantoni, A., Storia degli studi del diritto interna- 
zional in Italia (2nd ed. Florence 1902) p. 835-57; 
Wheaton, Henry, History of the Lato of Nations in 
Europe and America (New York 1845) p. 309-22. 

LANCASTER, JOSEPH (1778-1838), English 
educator. In 1798 Lancaster opened in London 
a humble free day school for poor children, 
which soon had several hundred pupils. Com- 
pelled to use the older children to instruct the 
younger, he organized so thorough and effective 
a “monitorial system” that many visitors testified 
to its superiority over all contemporary peda- 
gogical methods and accepted his claim that one 
master could educate a thousand children. Lan- 
caster’s business inefficiency led to the formation 
of a committee to manage his affairs; this became 
in 1813 the British and Foreign School Society. 
Observing that Lancaster was winning influen- 
tial support, the Church party founded denom- 
inational monitorial schools, put forward An- 
drew Bell, an Anglican clei^man, as the real 
discover of the method and in 1811 founded 
the National Society for Promoting Education of 
the Poor. Lancaster soon left the British and 
Foreign School Society, which seemed to be 
overshadowing his own reputation, and devoted 
the rest of his life to educational propaganda in 
England, Ireland and America. Schools of the 
Lancaster type were established in France, the 
United States, Canada and South America. 

His importance lies in his own sound peda- 
gogical intuitions and in the influence of the 
monitorial school on the English pattern of 
elementary education. His writing abounds in 
devices and ideas markedly in advance of his 
time. Cheapness, simplicity and widespread 
public approval led to a rapid multiplication of 


monitorial schools, but their influence on ele- 
mentary education was harmful. The system 
was alien to experiment and inquiry, magnified 
the importance of reading and reduced the 
teacher to the supervising of transient, ignorant 
and unskilled monitors. Its cheapness was a re- 
proach to all other reformers, and its mechanical 
simplicity developed a routine procedure from 
which escape has proved slow and difficult. 

Frank Smith 

Important work: Improvements in Education (London 
1803, 3rd ed. 1805). 

Considt: Salmon, Joseph Lancaster (London 1904). 

LAND BANK SCHEMES. In the many at- 
tempts to replace or supplement precious metals 
as a basis for note issue land bank schemes 
represent a series of experiments in which land 
was resorted to as the proper security. They fall 
into two groups, depending on whether the pur- 
pose underlying their formation was merely to 
expand the existing currency or in the course of 
transition to a stable metallic currency to replace 
a depreciated currency. The first group com- 
prises the land bank experiments in England at 
the close of the seventeenth century and in the 
American colonies during the first half of the 
eighteenth century, the John Law scheme of 
1717 and the experiment in assignats during the 
French Revolution. The second includes the 
Danish currency reform of 1813 and 1818 and 
the German monetary reform of 1923. Land 
bank schemes should obviously be distinguished 
from modern land mortgage banks, which serve 
merely as agencies for the mobilization of sav- 
ings rather than for the creation of new credit 
in the form of note issues. 

Several factors contributed to the origin and 
spread of the land bank projects in seventeenth 
century England. The remarkable commercial 
and industrial expansion, the growing failure of 
the supply of precious metals to meet the re- 
quirements of trade, the consequent disruption 
of business, the currency disorganization brought 
about by the general practise of debasing the 
coins in circulation and the increasing realization 
of the economic significance of the institution of 
credit — all these focused the attention of public 
opinion upon the necessity of supplementing 
metallic currency with other means of payment. 
The general confidence enjoyed by the gold- 
smith notes, based at the outset on gold deposits, 
inspired the practise of effecting payments by 
bills of credit secured by stocks of merchandise. 
It was but a short step from merchandise as a 
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basis for the issue of bills of credit to land, the 
most durable commodity. The attractiveness of 
land was further enhanced by the changing con- 
ception of wealth and a shift in emphasis from 
precious metals to land and labor, which became 
manifest at the close of the seventeenth century. 
Finally, the idea of land as a source of credit 
appealed to the economic interests of the land- 
owning class, which saw in this a means of 
strengthening its position at a time when control 
was rapidly passing to the rising merchant class; 
it was further encouraged by the government, 
which favored any extension of banking credit as 
an additional source of public credit. 

The establishment of land banks was first sug- 
gested by Samuel Hartlib in 1653. A little later 
Francis Cradocke was authorized by Charles ii 
to establish land banks in Barbados, but appar- 
ently the plan was never put into effect. The 
Bank of Credit, organized by the City of London 
in 1682, although established chiefly as a bank 
of credit against warehoused goods granted 
credit on mortgages on houses and estates. Four 
land banks were established in 1695 and 1696: 
John Asgill and Nicholas Barbon founded the 
Land Bank; John Briscoe the National Land 
Bank; Hugh Chamberlen the Bank of Credit on 
Land Rents, also called the Office of Land 
Credit; and, finally. Parliament adopted one of 
Chamberlen ’s schemes and founded the Na- 
tional Land Bank, to be distinguished from 
Briscoe’s institution of the same name. While 
these schemes varied in detail, their underlying 
idea as expressed by Asgill was that “securities 
on Land’s . . . are capable of being made 
Money.” Land was to be mortgaged to the 
banks, which would in turn issue banknotes 
secured by the mortgages. Briscoe proposed to 
issue loans “in money or bills of credit” at 3.04 
percent up to three fourths of the value of the 
land “settled” on the bank. Chamberlen prom- 
ised to grant ^8000 in “bills of credit” for every 
^150 of annual value of land, repayable in one 
hundred annual instalments of ;£ioo each. In 
addition the subscribing landowners were privi- 
leged to receive for every ^1000 paid in coin 
£yooo in notes of the bank as a loan. Of the 
j(J8ooo of credit granted to subscribers ^£2000 
was to be in the form of shares in a loan made 
to the government. It was presumably this cir- 
cumstance which induced the government to 
adopt Chamberlen ’s scheme as the basis for its 
National Land Bank; the bank was intended to 
raise a government loan of ^2,564,000. None of 
these schemes, however, proved successful. The 


private land banks failed because their notes did 
not win the confidence of the people. The public 
had been accustomed only to those forms of 
paper money in which an immediate liquidation 
of the coverage was possible; this was true of 
the notes secured by merchandise but not of the 
land money which carried no recourse to spe- 
cific plots of land. The government bank failed 
because the landowners refused to mortgage 
their lands. Moreover the increasing success of 
the Bank of England demonstrated the superi- 
ority of its principles to those underlying the 
land credit schemes and interest in the latter 
subsided; there is no record of any land banks 
in England after 1700. 

The land bank experiments in the mother 
country were not unnoticed in the colonies, 
where conditions, acute shortage of coin and an 
abundance of land, were still more favorable to 
the introduction of “land money.” Massachusetts 
Bay granted a land bank concession in 1686 au- 
thorizing the issue of notes secured by real estate, 
to “be esteemed as current moneys in all re- 
ceipts and pa5nnents as well as for His Majesty’s 
Revenue.” For unknown reasons the project 
was never executed. The plan was revived in 
1714 but failed to obtain the approval of the 
General Court, which had itself issued £50,000 
in banknotes secured by real estate. Another 
land project was launched in 1740 providing for 
the issue of £150,000 in manufactory notes, 
secured by mortgages on land bearing 3 percent 
interest and repayable in twenty annual instal- 
ments in manufactory notes or in commodities, 
such as hemp and flax. The bank, however, was 
dissolved in 1741. In Connecticut the New Lon- 
don Society United for Trade and Commerce 
issued notes in 1732 but was dissolved the follow- 
ing year, its notes being exchanged for govern- 
ment notes. More widespread were the public 
loan or land banks which were organized in 
twelve of the thirteen colonies and charged with 
the issue of notes secured by land. Rhode Island 
ranked first in the use of such currency . In Penn- 
sylvania a loan office was authorized in 1723 to 
issue small notes in denominations up to twenty 
shillings secured by estates up to one half of 
their value. The loans could not be in amounts 
less than £12.10.0 or more than £200, bore 5 
percent interest and were to be repaid in eight 
equal annual instalments. The experiment was 
generally considered as beneficial to the province 
and was repeated with equal success in 1739. 
It is significant that the size of the loan was 
limited and its term fixed. 



Land Bank Schemes 


Of much wider scope were the experiments 
in land money in eighteenth century France. 
The first of them was carried out by John Law, 
who believed that a paper currency is preferable 
to a metallic currency and that land is superior 
to precious metals as a basis for note issue. The 
acquisition of title to all the land in Louisiana 
by the Compagnie d’Occident organized in 1717 
enabled him to put his scheme into effect. Law 
used the shares representing the value of the 
Louisiana land as a basis for the note issue of 
the Banque Royal. As long as the note issue was 
limited in amount there was general confidence 
in the notes. The financial needs of the company 
as well as the growing requirements of the gov- 
ernment, however, forced a continuous increase 
in the note issue, which in turn necessitated an 
increase in the amount of stock completely out 
of proportion to the value of the land which 
the stock supposedly represented. For a time the 
speculative movement continued to support 
the price of the hopelessly watered stock and the 
public still deemed it safe collateral for the note 
issue. But once the speculative wave receded 
and the value of the securities collapsed, the 
notes obviously shared the fate of their collat- 
eral. As distinct from the notes of the Banque 
Royal the paper currency of the French Revo- 
lution, the assignats {q.v,) and mandats territo- 
riauXy was secured by lands of the ^migrd 
nobles and of the church expropriated by the 
government. But the value of the land was inde- 
terminate and the notes were actually incon- 
vertible paper money whose value was rendered 
worthless by overissue. 

The idea of land as security for note issue, 
however, proved valuable and workable in the 
Danish currency reform of 1813 and in the 
rehabilitation of the depreciated German cur- 
rency in 1923. The Danish Rigsbank was or- 
ganized for the purpose of replacing a variety 
of depreciated currencies by one stable currency 
— the rigsbankdaler y equal in value to one half 
of the Schleswig-Holstein silver thaler but not 
redeemable in specie. The funds of the bank 
were obtained by the establishment of a first 
mortgage upon all the real estate of the country 
amounting to one sixth of its value and paying 
interest at the rate of percent. The mortgage 
could be redeemed at any time by the payment 
of the full obligation in silver. The bank was 
authorized to issue notes to the amount of 
46,000,000 rigsbavkdaler y 27,000,000 of which 
were to be used for redeeming the previous cur- 
rencies, 1 5,000,000 for rehabilitating the finances 
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of the government and 4,000,000 for extension 
of credit. The notes were the sole legal tender 
currency. Because of the dissatisfaction of the 
propertied classes with the mortgage indebted- 
ness created by the law the government subse- 
quently modified its provisions and finally re- 
vised it in i8i8. The Rigsbank was replaced 
by the Nationalbank and the mortgages were 
converted into shares, thus turning the debtors 
of the Rigsbank into the creditors of the 
Nationalbank, which was instructed to main- 
tain parity between the banknotes and their 
specified value in silver and in time to assure 
complete redeemability of the notes. The bank 
fulfilled its purpose; it still exists although in 
somewhat different form as Denmark’s central 
bank of issue. 

The experiment of the German Rentenbank 
was essentially similar to that of the Danish 
Rigsbank. The funds were obtained by im- 
posing a first mortgage on agricultural land and 
by creating a similar obligation on all business 
enterprises including banks. The mortgage 
amounted to 4 percent of value as ascertained 
in the assessment of the Wehrbeitrag (the levy 
on property for military purposes imposed in 
1913) but was not to exceed 3,200,000,000 gold 
marks. On the basis of this obligation the Ren- 
tenbank issued Rentenbriefe (bonds) in denomi- 
nations of 500 gold marks and multiples thereof, 
which in turn were used as a cover for Renten- 
bankscheine. The issue of the latter was limited 
to 2,400,000,000 Rcntenmarky a unit equal in 
value to a gold mark. Rentenbankscheiney redeem- 
able in Rentenbriefey were accepted in all public 
offices and soon replaced the depreciated paper 
mark bills; the rate of exchange was one billion 
paper marks to one Rentenmark, The Renten- 
bank achieved its purpose; it rescued Germany 
from a complete monetary chaos in 1923 and 
paved the way for a speedy return to the gold 
standard in 1924. 

None of the schemes described involved the 
creation of an independent currency expressed 
in units of land. The lack of homogeneity in 
land and the difficulties inherent in land valua- 
tion obviously disqualify land as a measure of 
value. But even in the more modest task of 
serving as a basis for the issue of notes in terms 
of the standard metallic currency the usefulness 
of land is rather limited. The notes of the Eng- 
lish land banks failed to gain general acceptance 
because of their doubtful redeemability. But 
even if land bank notes were to have an imme- 
diate recourse to specific plots of land, lack of 
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mobility and liquidity characteristic of land and 
the fluctuation of land values would be sufficient 
to deter many from accepting land notes as 
readily as coins or notes redeemable in coin. In 
the case of the John Law scheme and French 
assignats » where initial acceptability was assured 
by governmental sanction, the value of the notes 
was soon impaired by overissue. Even with the 
cooperation of the money issuing authorities, 
however, land provides no criterion for the 
volume of money required and a currency based 
on land would not possess sufficient elasticity 
in adapting itself to needs of trade. On the other 
hand, where, as in the case of the Danish and 
the German experiments, the size of the note 
issue was determined upon grounds other than 
the amount of land and once fixed was rigidly 
adhered to, the temporary use of the land as a 
material basis for the issue of notes supplied the 
psychological stabilizing factor which was es- 
sential to the restoration of public confidence, 


a confidence which had been thoroughly shaken 
by the almost complete depreciation of the stand- 
ard currency. 

Wilhelm Vershofen 

See: Paper Money; Banknotes; Assignats; Bubbles, 
Speculative; Land Mortgage Credit. 

Consult: Richards, R. D., The Early History of Banking 
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Grund und Boden als Wdhrungsunterlage, NUmberger 
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(Nuremberg 1928); Harsin, Paul, Les doctrines moni- 
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LAND GRANT COLLEGES. See Agricul- 
tural Education; Universities and Col- 
leges. 


LAND GRANTS 

United States B. H. Hibbard 

British Empire Herbert Heaton 

Latin America George McCutchen McBride 


United States. That the making of grants 
of land from the public domain has always been 
a significant public policy in the United States 
is not surprising in view of the fact that in the 
early days of the nation the leanness of the pub- 
lic purse made the land the most important asset 
in the possession of the state and national gov- 
ernments. Land grants in lieu of immediate cash 
payments have been generously used to reward 
or partly to remunerate individuals, corporations 
and institutions for the performance of public 
or quasi-public services. Even the colonies be- 
fore the formation of the confederation and the 
republic had quickly learned to make grants of 
land for the support of schools and churches 
and often for roads and other enterprises of a 
social character; following the organization of 
the national government federal land grant prac- 
tises did not differ materially in character from 
the colonial grants. The public domain was 
al^vays handled with a view to settlement and 
land was regarded as a source of revenue. Thus 
delays in land grants were frequently opposed 
by both the eastern and western sections of the 
country: by the east for fiscal reasons and by 
the west because there settlement and agrarian 
development constituted the very basis of eco- 
nomic well being. Prompted by these considera- 


tions American governments developed a varie- 
gated program of land grants, among which the 
most conspicuous were grants as military boun- 
ties; for educational purposes; to encourage 
internal improvements, particularly the building 
of railroads; and to help new states erect public 
buildings and provide needed institutions, such 
as penitentiaries and asylums. In actual practise 
the policy of making land grants was not ter- 
minated until substantially the whole public 
domain had been disposed of. But the principle 
of encouraging enterprises of one kind or an- 
other through grants of land was not abandoned; 
as the nation increased in wealth, money appro- 
priations or subsidies were substituted for land 
grants, so that today government support of 
shipping, for example, stems directly from the 
earlier grant of sections from the public domain 
to help the states in the building of wagon roads 
and canals. 

The ancient policy of granting land as a mili- 
tary reward or to encourage military service was 
almost immediately adapted to American colo- 
nial needs and conditions. Virginia as early as 
1646 gave one hundred acres to the commander 
of its settlement at Middle Plantation; Connecti- 
cut donated land to the leaders in the Pequot 
war; in Maryland land was granted to the sol- 
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diera who helped quell an insurrection. These 
grants were looked upon as compensation for 
army service. Land grants for a closely related 
but different purpose appeared when a number 
of the colonies offered lands to frontier settlers 
with the stipulation that they maintain some 
sort of armed resistance against the Indians or 
take part in the colonial wars which frequently 
broke out. In 1679 and again in 1701 Virginia 
made such grants; Connecticut adopted a simi- 
lar scheme for frontier defense in 1733 and 
Pennsylvania in 1755. The English government 
itself in an effort to obtain recruits for service 
in the French and Indian War made liberal 
offers of tracts of land ranging from 50 to 5000 
acres, depending on the soldier’s rank. 

At the beginning of the Revolutionary War 
the Continental Congress mj^de grants to sol- 
diers despite the fact that it had no clear title 
to any part of the continental area. The indi- 
vidual states pursued a similar policy. To induce 
enlistments as the war progressed Congress 
made increasingly tempting offers of land grants: 
by 1780 a major general could look forward to 
the possession of 1100 acres and a brigadier 
general to 850 acres. Before 1800 more than 
2,000,000 acres had been distributed by land 
warrants thus issued to soldiers who had par- 
ticipated in the war. These warrants were not 
transferable until 1852; as a result many were 
not redeemed before that date. 

To every private serving in the army during 
the War of 1812 Congress held out the promise 
of 160 acres of land. Little freedom, however, 
was accorded the discharged soldiers in their 
choice of land; they were obliged to apply for it 
within five years and to take their quarter sec- 
tions within one of several military districts, the 
particular assignment being picked by lot. The 
Mexican War produced a new crop of bounties, 
which were similar in character to the preceding 
grants. A law of 1850 granting bounty lands to 
men of every rank and applicable to all partici- 
pants in the wars of the republic from 1790 on 
inaugurated a much more liberal policy. The 
act of 1852, as has been pointed out, went even 
further when it made all military bounty war- 
rants assignable instruments; while in 1855 a 
general act gave a bounty of 160 acres to any 
soldier, or his heirs, who had seen service in 
any war after 1790. The amount of land dis- 
posed of by the government in this manner was 
fully 68,000,000 acres, an area equal to that of 
the state of Colorado. 

These measures of the 1850’s, instead of bene- 


fiting the returned soldiers, had as their chief 
result the development of a veritable orgy of 
land speculation. That the government itself 
was not unaware of this state of affairs may be 
seen from the following observation by the com- 
missioner of the General Land Office: “The files 
and records of this office show that not one in 
five hundred of the land warrants issued and 
placed in the hands of the soldiers or their heirs 
has been located by them . . . the most part 
having been used by persons to acquire tide to 
the public lands for speculation purposes.*’ 

With the passage of the Homestead Act of 
1862 the land bounty device as a reward for 
military service went out of use. Veterans of the 
Union armies, however, were extended signifi- 
cant privileges under the new scheme. They 
were, for instance, permitted to patent 160 acres 
(instead of the 80 acres allowed the home- 
steader) within the limits of railroad grants; they 
were also permitted to deduct the length of 
period of service from the minimum five-year 
residence requirement called for before a title 
could be gained, although a minimum residence 
of one year was required even for them. 

Land grants for the encouragement of educa- 
tional programs have an equally long history in 
the United States. As early as 1621 Virginia 
made an appropriation of 1000 acres for the 
support of common schools, while Massachu- 
setts began in 1635 to grant land to towns for 
educational purposes. These initial grants were 
in the north mainly to towns and in the south 
to counties. The early practise of granting to the 
local unit for school purposes one lot or another 
designated portion of a township led to the 
general plan of turning over to the states for 
school use one section of land, or 640 acres, 
within each township. This policy was incor- 
porated into the Ordinance of 1787. At first the 
states paid the money received for the land to 
the townships; after 1875 money was or- 
dered by Congress to be put into permanent 
state school funds. Beginning in 1848 two sec- 
tions per township were given to the states for 
school support and later three states, Arizona, 
New Mexico and Utah, largely because of the 
poor quality of much of the land involved were 
allowed four sections per township. In 1875 first 
with particular application to Colorado and then 
to states subsequently admitted a restriction was 
placed on the price at which school lands might 
be sold. For Colorado the minimum was $2.50 
per acre and for Washington, Montana, North 
Dakota, South Dakota, Idaho and Wyoming it 
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was set at Sio per acre. Considerable amounts 
of land other than those directly appropriated 
by Congress as common school lands were added 
to swell the school land category. Chief among 
the additions were the “half-million acre grants,** 
the proceeds from which the five states of Cali- 
fornia, Iowa, Nevada, Oregon and Wisconsin 
paid into their school funds; the grants of salt 
spring lands made to the states of Ohio, Indiana, 
Missouri, Arkansas and Nebraska and whose 
sale was also ordered for the purpose of advanc- 
ing education; and the “swamp land grants** 
made to the states of Alabama, Florida, Illinois, 
Indiana, Louisiana, Michigan, Minnesota, Miss- 
issippi, Missouri, Ohio, Oregon and Wisconsin, 
the revenues from which were usually also added 
to the school funds. In all fully 130,000,000 
acres of the public domain were distributed 
among the states for the purpose of fostering 
common school activities. 

Land grants to encourage education did not 
stop with the common school. Massachusetts 
established the first endowed college (subse- 
quently renamed Harvard) in 1636 at Newton; 
and William and Mary College, Yale College 
and Dartmouth College were the beneficiaries 
of land grants or received the receipts from the 
sale of public lands. Congress thus had an ex- 
cellent precedent to follow when in connection 
with the Ohio Company and Symmes purchases 
of 1787 it reserved three townships of land for 
the purpose of supporting institutions of higher 
learning in the Ohio Territory. In 1804 three 
townships were set aside from the public lands 
of the Northwest Territory for similar use. Fol- 
lowing these beginnings each public land state 
received as a minimum a grant of two townships 
of land for the support of a university. The 
newer states were even more generously en- 
dowed; nine of them were given land not only 
for universities but also for schools of mines, 
normal schools and other specialized educational 
projects. I'hese gifts varied from 160,000 acres 
in the case of South Dakota to 800,000 acres 
in that of Oklahoma. 

A special program was evolved for the sup- 
port of agricultural and mechanic arts colleges. 
A few states, notably Michigan, Pennsylvania 
and Iowa, had undertaken the establishment of 
institutions of this type before the Civil War. 
It remained, however, for the Morrill Act, which 
Congress passed in 1862, to make provision for 
the establishment of such colleges in every state 
of the union. The statute granted 30,000 acres 
of the public land for each senator and repre- 


sentative in Congress. Where states did not have 
within their own borders a sufficiently large area 
of public land to satisfy the terms of the grant 
they were to receive an equivalent amount of 
land scrip. This paper was to be sold to private 
individuals, who would then be permitted to 
locate their sections in the still unoccupied por- 
tions of the public land states. All the proceeds 
thus obtained through the sale of land or scrip 
were to be put into permanent funds. The total 
amount of land disposed of in this fashion was 
11,050,000 acres. 

With a view to controlling flood waters, espe- 
cially of the Mississippi River, and in the hope 
that such a program would hasten the reclama- 
tion of marshy areas Congress began in 1849 a 
series of swamp land grants to the states. In all 
some 64,000,000 .acres were thus distributed. 
While the intention of the lawmakers was com- 
mendable, the administration of the acts was so 
lax that only an infinitesimal part of the fixed 
objective was realized. The federal land com- 
missioner permitted the states to locate swamp 
land by either one of two methods: they might 
rely on the surveyors’ notes or they might select 
the lands through their own agents, merely sub- 
mitting proofs to the federal authorities. In the 
great majority of cases the states chose the sec- 
ond method, and the land commissioner ac- 
cepted the most nominal proofs; the result was 
that a large part of the land ceded to the states 
under this swamp land program could in no 
sense be called marshland. Very little reclama- 
tion work resulted from the grants. Actually 
only three of the states used the proceeds for the 
specified purposes; the rest added the moneys 
thus obtained to their school funds. 

As in the case of military bounties and the 
support of education there was ample colonial 
precedent for land grants to encourage private 
enterprise. The colonies had made grants of land 
to induce the building of forts, the manufacture 
of gunpowder, the erection of iron and copper 
works and indeed any form of industrial activity 
that individuals might be willing to launch. The 
young American government adopted the device 
and used liberal grants of land from the public 
domain to subsidize particularly the construc- 
tion of internal improvements. The first bounty 
of this nature was made to Ebenezer Zane in 
1796 for the purpose of establishing ferries on 
the road west of Wheeling. This grant was not 
an outright gift but partook of the nature of a 
preemption right to three sections of land, for 
which Zane later turned in military warrants. 
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Actually the first real measure making land 
grants to promote an extensive internal improve- 
mtent program was embodied in the act admit- 
ting Ohio to the union; by this statute the state 
was to receive 5 percent (2 percent of which 
was to be administered by the federal govern- 
ment) of the proceeds from the sale of public 
lands within its border for use in building roads. 
In 1823 Ohio was given 81 ,000 acres; a few years 
later 170,000 acres were turned over to Indiana 
for a similar purpose. All told, 3,250,000 acres 
of land were voted to the states to encourage 
the construction of wagon roads. Canal subsidies 
began with a land grant to Indiana in 1824; 
similar grants were made from time to time and 
by 1866, when the policy was terminated, a total 
of 4,500,000 acres had been given to Indiana, 
Ohio, Michigan, Wisconsin and Illinois. Some- 
what similar in purpose were the land grants of 

2.250.000 acres made to Alabama, Wisconsin 
and Iowa for the promotion of river navigation. 

Surpassing even this generosity were the great 
gifts from the public domain made to the rail- 
road builders. The first important grant of this 
nature was voted in 1850, when Congress ceded 
to Illinois, Alabama and Mississippi almost 
4,000,000 acres which these states were to hold 
in trust toward the completion of the Illinois 
Central Railroad. From 1850 to 1871 Congress 
made eighty such grants to the states in the 
Mississippi valley. In the i86o’s the railroads 
themselves were made the direct beneficiaries of 
congressional largess. Among others four great 
transcontinental railroads — namely, the Union 
Pacific, the Northern Pacific, the Atlantic and 
Pacific and the Texas and Pacific — received their 
charters from the federal legislature and, as sub- 
sidies, large areas along their rights of way. The 
Union Pacific, for example, was given alternate 
sections of land extending for twenty miles on 
each side of the road; the Northern Pacific was 
given twenty sections per mile on each side of 
the roadbed within the territories and half that 
amount within the states. During the 1850’s and 
i86o’s there passed into the hands of western 
railroad promoters and builders a total of 158,- 

293.000 acres, an area almost equaling that of 
the New England states. New York and Penn- 
sylvania combined. Not all the railroads were 
completed and many failed to fulfil their con- 
tract terms, with the result that patents were not 
filed in every case. Agnes C. Laut {Romance of 
the Rails) has estimated that only twenty-seven 
railroads earned their land grants and that these 
were able to certify 115,832,000 acres. In addi- 


Grants 35 

tion to federal land grants the individual states 
gave some of their public lands to hasten rail- 
road construction. Texas alone made subsidies 
totaling 32,000,000 acres; the states of the Miss- 
issippi valley gave away 20,000,000 acres. The 
total acreage actually distributed reached the 
gigantic figure of 167,832,000 acres, or 262,238 
square miles, a domain approximately the size 
of Texas. 

The abuses accompanying this reckless policy 
were so numerous and so apparent that land 
grants as a form of subsidizing internal im- 
provements ceased with 1871. But the west was 
to feel the ill effects for fully two decades and 
much of the hostility toward the railroads cen- 
tered in the practises followed by these corpora- 
tions in the disposal of their land. Chief of these 
evils was the habit of failing to patent their 
indemnity lands. The land grant railroads had 
been permitted to select in lieu of such land as 
would have been included in the first assignment 
but which for some circumstance, like previous 
occupation, was unavailable other sections some- 
times lying a considerable distance from their 
grants. In the case of the Illinois Central Rail- 
road, for example, this indemnity area was nine 
miles on each side of the track beyond the outer 
line of the regular alternate section grant; in the 
case of the Northern Pacific Railroad the indem- 
nity lands lay ten miles on each side of the track 
beyond the borders of the grant. Between 1872 
and 1887 with the approval of the General Land 
Office these indemnity lands were closed to 
settlers, although the railroads were permitted 
to cut the timber on them. Thus for fifteen 
years new homesteaders were frequently unable 
to approach within fifteen to thirty miles of a 
railroad. It was not until 1887 through an execu- 
tive order from President Cleveland that these 
lands were thrown open for general settlement. 
In all some 21,000,000 acres were involved. 

It is scarcely surprising that once having 
launched the policy of giving away the public 
lands to encourage a great variety of public, 
quasi-public and private activities Congress 
should be continually besieged to make land 
grants for the aid of all sorts of projects. The 
wonder is that with so much land on hand and 
with so little in the way of a guiding policy 
adventurers made so little headway. Examples 
did exist, however, of land grants being made 
for strange reasons. Thus in 1776 grants of land 
were offered and a few were actually made to 
deserters from the British army and navy; three 
townships in Ohio were given to Canadian refu- 
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gees soon after the revolution; the American 
agent to Lisbon was given a township; Lafayette 
received 34,000 acres; Lewis and Clark were 
given 1600 acres each and 300 acres were turned 
over to each one of their thirty-one companions. 
States received land grants to permit them to 
erect public buildings, the government bounty 
ranging from four sections in the case of Indiana 
to 274,000 acres in the case of Oklahoma. Still 
another type of land grant was the so-called five 
per cent fund given to public land states to 
induce them to make concessions when taxing 
public lands sold to settlers. Up to the close of 
the i88o’s the federal government expected the 
states to use such moneys for the construction 
of public improvements; as has been indicated 
above, states admitted to the union in 1889 and 
later were directed to employ the fund for edu- 
cational purposes. 

The policy of land grants in the United States 
had at its heart a simple principle: the great 
public domain was to be disposed of as quickly 
as possible in the interests of settlement and in 
order to encourage the establishment of needed 
public services. The only real opposition to this 
congressional program came from the antebel- 
lum South, and this was not on the ground that 
the public domain was being squandered but 
because expansion westward by free farmers 
threatened the political supremacy of the slave 
planters. Otherwise, particularly following the 
Civil War, it was the general feeling in the 
United States that the sooner the free lands were 
settled the better; such evils as inevitably fol- 
lowed in the train of a program of generous land 
grants were deemed insignificant in the light of 
the extraordinary benefits to be realized by the 
nation at large. For a time, indeed up to the 
close of the World War, this appeared to be the 
counsel of wisdom. Rapid settlement of the pub- 
lic domain permitted the United States, a debtor 
nation as late as 1914, to pay its adverse inter- 
national balances with the sur{)Ius agricultural 
products made possible as a result of homestead 
and land grant policies. The common assump- 
tion that the world was threatened with a failing 
food supply furnished an additional spur to the 
opening of all the public lands as quickly as 
possible to settlers. It was not until the 1920's 
that the shortsightedness of the whole procedure 
first became apparent: the deep depression in 
American agriculture for some years following 
the war was due largely to the haste with which 
the lands of the nation had been brought under 
cultivation. It is idle to speculate what the nature 


of American economic development would have 
been had the public land policy been other than 
it was. It remains that the lands were disposed 
of; and American farmers, in whose interests 
presumably the course was pursued, turned out 
to be its chief victims. 

B. H. Hibbard 

British Empire. Until about 1830 alienation 
by free grant, subject perhaps to payment of a 
quitrent, which was rarely paid, and possibly 
to conditions of settlement and improvement, 
was almost the only method of disposing of 
crownlands in the colonies. Some grants, such 
as those to Colonel Talbot and the Canada Com- 
pany, aimed definitely at fostering settlement; 
others, like the grants to Macarthur and the 
Australian Agricultural Company, were intended 
to stimulate the production of a special com- 
modity, such as wool. But these aims were for 
a long time less important than the desire to 
strengthen defense, reward friends or public 
servants, pay debts, dispense patronage or en- 
dow religion, all without spending much money. 

The relation between sword and plowshare 
has always seemed intimate and grants of land 
have frequently been thought a stimulus to 
martial zeal, a solution of the problems of de- 
mobilization and a means for planting defenders 
at strategic points. Colbert and Talon tried to 
fortify the Richelieu River zone in Canada by 
granting seigniories to army officers; Britain 
offered land, in grants proportional to their posi- 
tion, to any of her officers, soldiers or sailors 
who cared to stay in America after 1763 and 
1783; and after the War of 1812 militiamen were 
rewarded with assignments of land ranging, 
according to rank, from 100 to 1200 acres. The 
desire to strengthen the southern frontier of 
Lower Canada led to grants of 1200 acres to 
each member of groups, known as Leaders and 
Associates, who were willing to settle south of 
the St. Lawrence. Similar motives influenced 
policy in Australasia, where, although the de- 
fense problem was never so acute as in Canada, 
there were fears of French or Russian aggres- 
sion. Ex-soldiers and officers in the infant penal 
settlement at Sydney could obtain land free; and 
while the Australasian Land Sales Act of 1842 
fixed per acre as the minimum upset price 
to be paid by civilians it allowed military and 
naval settlers to obtain free grants. When New 
Zealand faced its second series of Maori wars 
after i860, volunteers were urged to enlist by 
promises of land carved out of areas taken from 
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the rebelling natives. Free land played only a 
minor role in the rewards given those who fought 
between 1914 and 1918; but at least one state, 
Tasmania, offered soldiers land worth £100 
provided they improved it, and special provision 
was made for soldier settlements in Canada. 

The military were not the only recipients of 
rewards or of grants on special conditions. In 
1670 the Hudson’s Bay Company was granted 
almost all the territory belonging to the middle 
and west of Canada. In 1763 the governor of 
Canada was instructed to grant 100 acres of land 
to every “master or mistress of a family” and 
fifty acres to every other member of their house- 
hold on condition that a small quitrent be paid 
and that three acres be cultivated within three 
years. Additional grants not exceeding 1000 
acres might be made if it appeared that the 
settler could cultivate the land. The United 
Empire Loyalists and their children were given 
200 acres each as compensation for services and 
as consolation for sufferings in the American 
Revolution, and in Upper Canada alone over 
3,200,000 acres passed into their hands. Gov- 
ernment officials were entitled to grants and in 
addition special grants were frequently made. 
Judges, barristers, executive and legislative 
councilors and their families, clergymen, sur- 
veyors, a former bishop of Quebec, the heirs of 
General Brock, who fell at Queenston in 1812, 
all received Canadian grants; and 100,000 acres 
were handed to a “Mr. Cushing and another as 
a reward for giving information in a case of high 
treason.” In the words of a commission of in- 
quiry of 1830, “The Province of Upper Canada 
appears to have been considered by Government 
as a land fund to reward meritorious servants.” 
In addition small grants were made to certain 
groups of emigrants. The authorities in London 
and the governor in the colony alike dispensed 
bounty; and while real settlers had difficulty in 
securing a plot of ground, the members of the 
ruling classes and their friends had little trouble 
in laying a territorial foundation for a colonial 
aristocracy. 

To the military and civil grants given by the 
state there must be added the ecclesiastical. 
France had fostered the work of the church in 
Canada by generous provision of land and Eng- 
land did it even more thoroughly through the 
clergy reserves. The Constitutional Act of 1791 
endowed Protestantism by earmarking an area, 
in blocks of 200 acres, equal to one seventh of 
the land granted to laymen. In practise one sixth, 
not one seventh, of the total area was reserved 
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and in 1839 it amounted to over 3,000,000 acres 
in the two Canadas. In Australia religion and 
education were endowed by the grant of one 
seventh of each county, but less than 500,000 
acres had been allotted when the practise was 
stopped in 1831. The results of this varied gen- 
erosity in Canada were revealed by Durham in 
his report of 1839. About half the surveyed area 
of Upper and Lower Canada had been given 
away; only a fragment of Nova Scotia was left, 
while the whole of Prince Edward Island had 
been handed over in one day in 1767 to sixty- 
seven British proprietors provided that they 
settled people thereon, a condition never en- 
forced or observed. The total Canadian grants 
probably amounted to about 23,000,000 acres. 

In Australia the original plan had been to 
make small grants to ex-convicts, ex-soldiers 
and free settlers; in 1793 larger grants were 
authorized to officers, deserving freedmen and 
settlers in order to stimulate agriculture and 
fight famine. But this petty plan, framed to feed 
a small penal community, broke down when 
wool production became possible and the large 
pastoral areas west of the Blue Mountains were 
discovered. Macarthur wanted 10,000 acres for 
his sheep ranch; the Australian Agricultural 
Company got 1,000,000 acres, the Van Diemen’s 
Land Company 350,000. Large scale alienation 
was begun, and by 1831 nearly 7,000,000 acres 
had been given away. Wool producers got much 
of it; religion and education received a little. 
Newcomers with capital obtained one square 
mile for each £500 brought into the country; 
those with scanty means could secure land by 
residing on it and paying quitrent, while for 
a time any settler who would maintain a convict 
for a year was given 100 acres. Favoritism and 
wire pulling brought land into many strange 
hands — into the possession of infants, absentees, 
teachers, ships’ captains, public officials and 
others — but the profusion of grants was not as 
great as in Canada. 

From the end of the 1820’s the need for 
reform of colonial land policy had been appar- 
ent, for abuses were preventing real settlement 
and there was marked disparity between the 
growth of alienation and that of settlement and 
production. According to Durham only one 
tenth of the private lands of Upper Canada and 
one twentieth of those in Lower Canada were 
occupied and Prince Edward Island was almost 
empty. Many grantees had no intention of set- 
tling on their holdings: loyalists, militiamen and 
others were selling their claims for a gallon of 
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rum or a few pounds and speculators were build- 
ing up huge estates. The patches of unoccupied 
private, crown and clergy lands prevented con- 
tinuous settlement and made difficult the con- 
struction of roads or the development of com- 
munity life. The clergy reserves, as symbols of a 
favored sect, were hated alike by the Catholics 
of Quebec and the Protestant dissenters of 
Ontario. Quitrents were rarely paid; the gov- 
ernment received little revenue from the land, 
and such works as surveying and road making 
were accordingly hindered. 

Land grants therefore gave way to land sales. 
In 1824 Australian pastoralists were allowed to 
buy land to supplement their grants: Lower 
Canada in 1826 and Upper Canada in 1827 an- 
nounced that no more land would be given 
away. This rule was applied to Australia in 1831 , 
although for ten years thereafter the law was 
widely evaded. Over two decades elapsed before 
the outstanding claims in Canada were liqui- 
dated; and only in 1854 was the Canadian Par- 
liament able to secularize the clergy reserves, 
sell the land and after providing pensions for 
the clergy dependent on the reserves hand over 
the money to the municipalities. Australian 
church lands were sold about the same time. 
In Prince Edward Island popular sentiment de- 
manded the escheat of the lands held by absentee 
landlords, but the less violent method of expro- 
priation by purchase was adopted, and the last 
absentee estate was bought in 1875. In the west 
the Hudson’s Bay Company lost possession of 
Vancouver Island in the late 1850’s and sur- 
rendered its claims over Rupert’s Land and the 
Northwest Territories in 1869; but for the latter 
it received ,£300,000; and one twentieth of the 
lands between the Red River and the Rocky 
Mountains opened for settlement during the 
next fifty years was reserved to it. 

Land sales and theories of colonization be- 
came popular at about the same time, and policy 
from 1830 to 1850 was dominated by the influ- 
ence of Edward Gibbon Wakefield {q-v.). Robert 
Gourlay in 1822 had propounded a theory of 
colonization for Canada, and Talbot and Galt 
had shown how model colonies might be built. 
But Wakefield’s theory was the really powerful 
force, for it provided a condemnation of land 
grants, a justification of sales, a program for 
colony building, an excuse for charging a fairly 
high price for land, a fund for immigration and 
public works and a guaranty that a steady stream 
of labor would be available for colonial land- 
owners. It was put forward at the time that Aus- 


tralia was being transformed from a penal settle- 
ment to a continent of free settlers and wh^n 
the need for occupying New Zealand in order 
to forestall the French was being reluctantly 
admitted. Wakefield therefore did much to steer 
the land policy of these two colonies in a direc- 
tion different from that followed by Canada; 
the difference became more marked after Britain 
gave the colonies complete control over their 
public lands; and while Canada followed the 
United States in granting land for homesteads, 
public improvements and education, Australasia 
kept almost intact the principle that all land 
must have a price. 

Australia and New Zealand had their free land 
advocates, for that slogan had crossed the Pacific 
with the gold diggers. When the gold rush sub- 
sided, many men wished to become farmers. 
But Australia by that time had no large fertile 
areas of empty land left; the “out-back” dis- 
tricts were already occupied by pastoralists who 
had leased large areas and had the first right to 
buy any part of their holding at ,£1 an acre. 
Governments might bow to popular demand by 
destroying that preemptive right and by helping 
the newcomer to find a farm; but few colonial 
treasurers would agree to surrender land sales 
as a source of revenue. Hence although Queens- 
land, Western Australia and some New Zealand 
provinces at times offered free homesteads on 
the American plan, the general practise was that 
of sale by instalments at a fixed price or by 
auction with a minimum upset price. It seemed 
better to sell the land and put the receipts into 
the general treasury than to try to dispossess the 
pastoralist, give away the land and rely on taxa- 
tion for revenue. For the same reason Australian 
states were loath to give land to railways. Never- 
theless, such grants were made both in Queens- 
land and in Western Australia, where from six 
to seven million acres were granted for railroad 
construction between 1881 and 1886. The failure 
of the companies to dispose of these lands and 
to work out proper immigration schemes led to 
a change in policy, and railroad construction 
and operation became a state enterprise. In New 
Zealand 4,000,000 acres were granted to the 
Midland Railway Company, but they were later 
resumed by the government because the com- 
pany failed to carry out its contract. Except for 
the early grants educational costs have been met 
primarily from state revenue: agricultural and 
university education have been endowed with 
sites but otherwise there have been few land 
endowments. The revenues from 155,480 acres 
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of crownlands have, however, been set apart for 
the support of Dookie and another agricultural 
college in Victoria. Irrigation projects, road con- 
struction and soldier settlements are all in the 
hands of state or federal government depart- 
ments or of some commission, board or body of 
trustees; grants of the necessary land are there- 
fore either unnecessary or formal. 

Canadian land policy was strikingly different, 
largely because of Canada’s proximity to the 
United States. The problems of prairie settle- 
ment, education and internal improvement were 
similar to those of the United States and were 
met in the same way. Canada adopted her neigh- 
bor’s methods for opening up the prairies; she 
copied the free homestead system in 1872 and 
preemption in 1874. she gave the Cana- 

dian Pacific Railway 25,000,000 acres and $25,- 
000,000. In later yearn other railroads received 
some land, and although in 1896 the dominion 
government abandoned the making of railroad 
land grants, some of the provinces continued it: 
in all, about 47,000,000 acres were given by 
both the federal and the provincial governments 
to the railroads. Education had been aided by 
the endowment of twelve townships in 1798. 
Finally in 1908 two sections in each surveyed 
township of Manitoba, Saskatchewan and Al- 
berta were earmarked as school lands; they were 
sold by auction and the money received was 
invested to provide an income for school main- 
tenance. But higher and agricultural education 
received no such large specific grants as were 
made in the United States. 

In other parts of the empire there is little that 
calls for notice. In Africa grants in return for 
quitrents, occupation or improvement were 
common in the early period of settlement. In 
1820 and 1821 grants of 100 acres were made to 
males over eighteen years of age and under this 
system about five thousand British immigrants 
were settled in the eastern provinces of the Cape. 
In 1830 grants were made on the borders of the 
Cape Colony settlement to about a hundred 
persons who were to occupy the land themselves 
and to maintain a number of Europeans capable 
of bearing arms. The following year further 
grants on these terms were forbidden but they 
were revived in the 1850*3. In Natal grants were 
made to missions and churches of various de- 
nominations. They were, however, insignificant 
in size and in 1902 totaled only 149,162 acres. 
South Africa aided its municipalities by granting 
them the ownership of land in and near the 
town; the local authority has certain powers of 
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sale, by public auction or private bargain, of the 
leasehold or freehold of these lands, but the 
direct income from this source is not very large. 
The same plan has been adopted in Southern 
Rhodesia since the granting of self-government, 
and five towns have been given the title deeds 
of their townlands with power to sell or lease 
sites for houses. In the tropical possessions land 
grants have been virtually abolished, and the 
general practise is to issue leases up to 99 or 
999 years with a revision of the rent at regular 
periods and with penalties for failure to occupy 
and improve the tenancy. 

Herbert Heaton 

Latin America. Land grants as rewards or 
subsidies are a more prominent factor in Latin 
America than in the territory settled by people of 
British descent, primarily because the Spanish 
and Portuguese established themselves in the 
New World by means of conquest rather than 
private colonization enterprise. As a result they 
were much less willing than the British to recog- 
nize native landownership, and the aboriginal 
inhabitants and the lands which they occupied 
and tilled as well as the undeveloped lands came 
into the possession of the conquering govern- 
ments. Moreover, since the rulers of Spain and 
Portugal, which were strongly organized autoc- 
racies, took active part in the discovery, explora- 
tion and conquest of America, the land brought 
into subjection to such powers became virtually 
a royal patrimony; and as such it could pass into 
the possession of individuals only by purchase or 
by grant from the king, either explicitly given or 
tacitly assumed after long continued occupancy. 
The grant, known in the Spanish colonies as a 
merced (a grace, or favor), occupied by far the 
most conspicuous place in the carefully prepared 
land distribution system followed by the Span- 
iards in the establishment of their rule in Ameri- 
ca. The grant had been employed in the recently 
terminated Moorish wars, and furthermore land, 
sometimes accompanied by Indian workers, was 
the only form of material recompense available 
in most of the areas invaded in the New World. 
Thus while the grants were intended to assist in 
the subjection of the conquered territory to 
Spanish domination, they were in large part 
mere rewards for services rendered in the con- 
quest, Although repeated attempts were made by 
the government to protect the lands occupied by 
the natives, much of this territory as well as un- 
used land was awarded to members of the con- 
quering armies. In a few countries, notably the 



40 Encyclopaedia of the Social Sciences 


Aztec and Inca empires, certain lands had been 
set aside to be cultivated for special purposes, 
such as the support of religious institutions, the 
use of the nobility and the payment of tribute to 
the emperor. These were classified by the Span- 
iards as public lands, and it was in part from 
them that grants were made to individuals. 

The authority to distribute land was com- 
monly delegated by the crown. The commander 
in charge of an expedition usually made the first 
gifts. As a colony became more completely or- 
ganized the viceroy assumed the authority or 
conferred it upon the governor general of a par- 
ticular province. In some cases the cabildo (the 
local governing body) or the audiencia {q.v) as- 
sumed or received the authority until a royal 
decree of November i, 1591, restricted it to the 
crown and its direct representatives. 

While land was granted most frequently to 
soldiers and other individuals under the en- 
comienda system, which consisted essentially of 
the assignment to them of Indian villages and the 
services of their inhabitants, this method was not 
extensively employed in districts where the In- 
dians were few in number or loosely attached to 
the soil. Here it was customary to grant only land, 
the recipient undertaking to introduce the neces- 
sary labor. Even in such an area as central Chile, 
which possessed some well established aboriginal 
irrigation settlements, these grants were of great- 
er value than the encomiendas; and in such al- 
most uninhabited and scantily developed regions 
as the pampas of Argentina or the plains of 
northern Mexico they were of course far more 
valuable. Even in many districts contiguous to 
well settled centers, such as the old Aztec 
capital of Tenochtitlan or Cuzco, the queen 
city of the Incas, the aborigines were so few that 
land alone was granted. 

Where encomiendas were not available, the 
plan was to bestow upon the more deserving 
among the conquering soldiers or those of higher 
rank cabaUerias (originally lands for mounted 
troops), consisting generally of some 500 to 
1200 acres of land; those of lower military status 
were to receive smaller portions, peonias (origi- 
nally lands for infantry), of 100 to 200 acres. In 
practise, however, not many of the soldiers were 
content to be relegated permanently to the status 
of mere peasant proprietors. Every individual, 
however low his social or military rank at home, 
had the opportunity of becoming an overlord 
among the subjugated peoples, and most of them 
sought and received for larger grants of land 
than the rules decreed. Those who had partici- 


pated in the campaigns customarily received ex- 
tensive tracts, often containing whole stretches 
of country running back from some river, lake or 
shore line for an undetermined distance or per- 
haps, as was not infrequently the case in Chile, 
extending to the crest of the mountains which 
marked the boundary of the province. Since no 
survey of the country had been made, definite 
boundaries were generally impossible. Aided by 
the background of large feudal estates in old 
Spain, this type of land grant together with the 
encomienda fostered the development of lati- 
fundia and the consequent oligarchy which has 
characterized Latin America. 

Individuals were also rewarded for founding 
towns; according to the regulations such found- 
ers were to receive one quarter of all the lots. In 
the late colonial period in Mexico the Spanish 
settlers, the priest and certain officials were 
alloted more land than Indian settlers, but hold- 
ings were inalienable. Land grants were made 
not only to individuals — ^the crown bestowed 
upon every new town several pieces of land for 
public use, which were characteristic of the 
Castilian village: the fundo legal was the actual 
site of the settlement and included space for the 
central plaza about which every city was formed 
and for all public and private buildings; the 
ejidoy or common, at the exit of the town served 
for the loading and unloading of carts, mules or 
human carriers, for a rubbish dump or a slaugh- 
terhouse, for games and gatherings; there were 
also a dehesUy or common pasture, for the stock 
belonging to the inhabitants and a common wood 
lot, or monies y if timber existed near the site. In 
addition there were the propios^ which were 
rented out, and the income from which helped 
to defray administrative expenses. Because of 
the general growth of individualism, the demand 
for land for colonization purposes (as in the 
province of Buenos Aires in Argentina) and 
the encroachments of neighboring haciendas (as 
in Mexico) town holdings have diminished ex- 
tensively. Nevertheless, some cities still retain 
their townlands. Quito has its ejido\ Santiago, 
Chile, has transformed the old city dump, a sur- 
vival of its ejidOf into a park; La Paz uses its 
propios for their original purpose; San Diego, 
California, now employs part of its pueblo, or 
townland, for a city hog ranch. As a measure of 
agrarian reform many Mexican towns of Spanish 
creation and many more of purely Indian origin, 
which had lost their holdings, have had their 
ejidos (the term is now applied to the entire com- 
mon holding) restored and many others have re- 
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ceived donations of land from the public domain 
or from expropriated parts of large estates. 

In spite of the fact that state and church were 
closely united in Spain as a result of the recon- 
quest from the Moors and although the conquest 
of America contained a strong religious motive, 
few important grants of land made to ecclesias- 
tical agencies appear in the records. When towns 
were founded, city lots were set apart for 
churches, convents and hospitals under the con- 
trol of religious orders. In the minutes of the 
cabildos of Lima and of Santiago, Chile, and in a 
few other cases there exist records of grants, 
both of encomiendas and of rural lands, to 
church dignitaries and organizations. Cortds 
himself endowed, although perhaps from his 
own possessions rather than from crown hold- 
ings, the Hospital de Nuestra Seflora de la 
Concepcidn in Mexico City as well as schools 
and convents. In Spain, however, measures had 
been taken from time to time to check the accu- 
mulation of landed property in the hands of the 
church, which had been for centuries a pressing 
problem; and the Spanish government now 
adopted legislation designed to prevent the 
church from securing possession of extensive 
property in the colonies, even forbidding those 
who received grants (of town lots as well as rural 
properties) to give or sell or otherwise transfer 
them at any time to any person connected with 
the church, upon pain of forfeiture. Although 
these measures were not strictly obeyed, it was 
uncommon for the church or its institutions to 
obtain landed properties directly from the crown; 
most of the vast holdings acquired by ecclesi- 
astical agencies were secured in other ways. 

In their colony of Brazil the Portuguese fol- 
lowed a system of land grants very similar to 
that which prevailed in the Spanish colonies. In 
1532 in accordance with a system long estab- 
lished in Madeira and the Azores the territory 
was divided into 1 5 sections nominally measur- 
ing 50 leagues along the coast and reaching back 
without bounds into the interior; these were be- 
stowed as capitaniaSy or fiefs, upon twelve court 
favorites called donatarioSy who were authorized 
in turn to make grants to settlers. The political 
elements of the system did not succeed and 
were soon supplanted; several donatarios for- 
feited their holdings and by the middle of the 
eighteenth century all the capitanias returned to 
the crown, which in such cases granted land 
directly. Nevertheless, the capitania system 
served as the basis of land settlement. Sesmariasy 
or subgrants, were made to persons of social 
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position or wealth; these holdings were made 
large, since a sugar cane plantation was thought 
to require at least 4 square leagues and a cattle 
ranch 8 or 9 leagues on a side. These extensive 
estates became the basis of rural property in 
Brazil and as in the rest of Latin America re- 
sulted in latifundia and oligarchy, with all their 
economic and political implications. 

By the end of the sixteenth century most of 
the good land within the reach of the centers of 
white population had been disposed of or at 
least had come into the possession of Europeans; 
the original grants with their indefinite bound- 
aries had been much enlarged by unauthorized 
encroachments upon Indian holdings or upon 
unclaimed lands adjoining the grants. When the 
colonies achieved independence there still ex- 
isted, however, immense areas of crownlands on 
all the frontiers, left unoccupied by the gradual 
expansion of settlement. These lands became the 
public domain of the new governments or, in the 
case of the several federal republics, of the con- 
stituent states; and once the governmental sys- 
tems had crystallized into permanent form there 
arose the problem of how best to dispose of the 
wealth in unoccupied lands. Various conditions 
have resulted in the wholesale disposal of the 
public domain by grant or virtual grant. Many 
military men had to be rewarded for their serv- 
ices in the wars for independence; and the newly 
formed governments were hard pressed for 
funds. At later periods continued frontier condi- 
tions, political unrest, straitened public finances, 
dictatorial government and the inability to super- 
vise distant officials in control of land disposal 
have favored the land grant system. After the 
winning of independence the opportunities for 
population expansion increased, and with the 
ambition to emulate the rapid economic devel- 
opment of the United States land grants have 
been made for colonization enterprises and rail- 
way building. Grants have also been made with 
the object of establishing effective occupation of 
disputed territory. Extensive grants of the pub- 
lic domain have too often been but the expres- 
sions of favoritism and privilege. The influence 
of the oligarchy which grew up on the basis of 
the colonial land system has persisted: it was but 
natural, at least during the first half century of 
independence, that this society should aid in 
bringing about the disposal of the remaining 
public lands in large blocks like the earlier grants 
rather than in the small holdings better suited 
to be the foundations of the democratic states 
envisaged in republican constitutions. The social 



Enq^clopaedia of the Social Sciences 


42 

structure enlarged and perpetuated by this proc- 
ess still persists in most of Latin America. 

The public land question was of special im- 
portance in Argentina. While in most of the 
other Latin American countries the more desir- 
able lands had already been occupied, here a 
large part of the level, fertile area of the pampa 
remained idle. European settlement in Argentina 
had come mainly from the west, but it was only 
after access to the pampa region had been made 
possible from the Atlantic, and particularly after 
steam navigation had removed the dangers of the 
doldrums that lay in the path from the Old 
World, and when the industrial revolution in 
Europe had created a demand for the agricul- 
tural products of distant countries that there 
arose a widespread desire for the possession of 
these potential grain lands. For the first few 
years after independence the government of Ar- 
gentina gave away the pampas with lavish hand, 
rewarding soldiers who had taken part in the war; 
and provincial governments parted with their 
lands in much the same fashion. Even the lead- 
ers of military bands, the caudilloSy rewarded 
their followers with gifts from the public do- 
main. To dispose of unused lands was considered 
the duty of government. Under the leadership of 
Rivadavia, however, statesmen came to appre- 
ciate more fully the value to the state of the 
virgin lands, and in 1826 an attempt was made to 
check this extravagant policy; long leases were 
planned, aiming at the development of the fron- 
tier without the alienation of the public domain. 
The dictator Rosas (1829-52) returned to the 
former system; his partisans were favored by 
frequent grants on the frontier or from the con- 
fiscated possessions of his opponents, grants which 
were usually 6J square leagues (about 47,900 
acres) in extent. While matters improved some- 
what after the fall of Rosas, liberal grants of pub- 
lic lands did not cease; in fact they increased 
during the following years. The frontier was 
pushed back by wars against the Indians, and 
politicians and military favorites were “re- 
warded” by large grants. Under the guise of 
colonization projects in the new territories ex- 
tensive grants were obtained also by corpora- 
tions; some of these were developed as bona fide 
settlements, but many became merely the hold- 
ings of individuals. The government also sold 
great quantities of land in blocks of 6520 acres at 
a nominal price. In the territories of Chaco, La 
Pampa, Neuqu^n, Rfo Negro, and in even more 
distant regions enormous blocks passed into the 
hands of speculators through grants, concessions 


and sale for nominal sums or on partial pay- 
ments. The homestead and other laws of 1884, 
1896, 1907 and 1918 attempted to check this 
orgy of donation, and a closer governmental 
supervision of methods used in alienating the 
national domain has tended to rectify the situa- 
tion. There remain fewer than 200,000,000 acres 
of Argentinian lands which have not passed into 
individual ownership. 

Perhaps in none of the other Latin American 
countries have land grants been so extensive, but 
in most of them a similar system has been fol- 
lowed. One of the most striking instances is that 
of Mexico, where during the long presidency of 
Porfirio Diaz (1876-1910) the disposition of 
public lands by virtual grant grew to enormous 
proportions. In response to the desire for a sur- 
vey of the unoccupied national domain and at 
the same time in order to stabilize the system of 
land titles all holdings not duly registered were 
declared to be a part of the public domain 
(baldios); it was ordered that all haldios be sur- 
veyed and that the surveyor be rewarded with 
one third of the lands measured. Under this 
and similar legislation great areas of unoccupied 
land and much that was occupied without legal 
title passed into the hands of companies which 
did little more than proclaim the existence of 
baldios and carry out a hurried survey. Before 
the end of the Diaz regime and the beginning of 
the Agrarian Revolution over 50,000,000 hec- 
tares had been given away in this fashion by the 
government; although some was later recovered, 
much was permanently lost. 

Since most of the railways in Latin America 
were constructed by the state and are still na- 
tionally owned, land grants for the encourage- 
ment of railway construction have not been as 
prodigal as in the United States. In some in- 
stances, however, private railway builders have 
been given land with or without the obligation 
to colonize it. To Wheelwright, who built be- 
tween 1863 and 1870 the Central Railway con- 
necting Rosario with Cdrdoba, the Argentinian 
government allotted a strip of land i league 
wide along the line; the province of Santa F 6 
contributed about 90 square leagues. Similar 
grants were made to the Great Southern line 
leading into the territory of Neuqu^n. Bolivia 
and Colombia have paid for the construction of 
railways with large concessions of land, as has 
Brazil, where land has been bestowed upon rail- 
way companies in lieu of a guaranteed interest. 
Most of these grants have been virtual dona- 
tions, even where it has been provided that the 
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territory be colonized; and some have not re- 
sulted in the construction of railways. 

Another form of land grant not uncommon in 
Latin America has been that made in disputed 
areas along unsettled boundaries, less with the 
purpose of creating settlements than with the 
hope of establishing rights of individuals which 
might pass for effective occupation and thereby 
strengthen the claims of the grantor nation to 
the territory in question. The best example of 
this is the Chaco district, disputed by Bolivia and 
Paraguay. Both governments have offered large 
concessions and have given the map of the Chaco 
district the appearance of a well subdivided re- 
gion. Many of the recipients of lands in this dis- 
trict are citizens of foreign nations, and it has 
perhaps been hoped that their governments 
would defend their rights. Inasmuch as none of 
the area has been surveyed and much of it not 
even explored, it is apparent that such grants are 
at present largely fictitious and that their pur- 
pose is mainly political. 

George McCutchen McBride 
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Agricultural. Land mortgage credit is to provide agriculture and urban real estate 

is a form of investment credit in which realty is with long term credit. In agriculture long term 
pledged as security for the loan. Its function credit is required in financing the purchase of 
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land, the construction of farm buildings and the 
introduction of improved methods of cultiva- 
tion. Other sources of agricultural mortgage in- 
debtedness are the settlement of inheritance 
claims and provisions for dowries. This form of 
credit, not unknown in the Middle Ages and in 
the period of early capitalism, acquired increas- 
ing importance in modem times, when agricul- 
ture was drawn into the orbit of capitalistic 
economy. It assumes additional significance be- 
cause of the all important position of agriculture 
as a source of food supply and because of the 
emphasis placed upon the farming population as 
a particularly valuable element in the general 
population of the country. 

The sources of farm mortgage credit fall into 
two major groups: the general credit agencies 
and the specialized mortgage credit institutions. 
The first comprises the individual investor, who 
still furnishes a substantial although a decreas- 
ing proportion of farm mortgage credit, the com- 
mercial banks, the insurance companies, the 
savings banks and the various endowment 
funds, all of which seek profitable but safe in- 
vestment in farm mortgages. This group of 
credit agencies, once the dominant source of 
farm mortgage credit, still continues to furnish 
the greater part of it, particularly in countries 
like England and the United States, where 
specialized farm mortgage credit organization is 
of recent origin. 

In most countries farm mortgage credit tends 
to concentrate in the hands of the specialized 
mortgage credit institutions organized in re- 
sponse to the growing needs for mortgage credit 
and adapted to meet the peculiar requirements 
of agricultural credit. Almost everywhere 
these institutions enjoy the support of the gov- 
ernment; practically all of them are authorized 
to finance their loans through bond issues — a 
device which has proved to be a most effective 
means of credit mobilization. Some of these 
institutions confine their operations to farm 
mortgage credit exclusively; others grant both 
agricultural and urban land mortgage credit but 
administer the former in a separate department 
in view of the peculiar features of agricultural 
credit. In almost all countries the organization 
of land mortgage credit has been facilitated by 
the introduction of a complete system of regis- 
tration of title with full information as to the 
nature of obligations resting on land. 

An analysis of the mortgage credit institutions 
reveals several distinct types of organization — 
cooperative, governmental and private. The first 


in point of time as well as in importance is the 
cooperative association as represented by the 
German Landschaft — ^the prototype of coopera- 
tive credit organization. The first Landschaft vi2& 
organized in 1770 in Silesia and was followed in 
the succeeding decades by similar associations in 
the other provinces of eastern Prussia. Their 
purpose was to provide credit relief to the large 
landowners impoverished by the Seven Years* 
War. They were mutual associations of the 
landowning nobility organized along the lines of 
the autonomous estates (classes) of the post- 
feudal society but subject to fairly vigorous con- 
trol by the state, and they were authorized to is- 
sue bonds secured jointly by the mortgaged lands 
of the members; the valuation of the land, most 
minutely prescribed and standardized, was per- 
formed by designated members as an honorable 
duty. Loans were made in the form of bonds, 
which the borrower had to dispose of in the 
market. The system of lending bonds permitted 
the granting of credit whenever there was suffi- 
cient security for it without regard for conditions 
obtaining in the capital markets. Since the Land- 
schaft provided for direct substitution of the 
credit of a group of large landowners for that of 
its individual members it was particularly effec- 
tive as an aid in retaining landed property in the 
hands of its original holder. The rate of interest 
on the bonds was roughly from 3 to 4 percent, 
and they were almost as marketable as govern- 
ment securities. Nevertheless, the fluctuations 
in their market quotation caused frequent hard- 
ship to the borrower, which the Lands chaf ten 
tried to relieve by establishing banks of their own 
to deal in bonds. The post-war credit crisis 
forced them to abandon the bond loan system in 
favor of the cash loan system, which permits a 
better timing of the issue to the conditions ob- 
taining in the capital markets and greater flex- 
ibility in interest charges on individual loans and 
in methods of their repayment. Although essen- 
tially private institutions the Landschaft associa- 
tions were authorized by the government to as- 
sume certain administrative functions, such, for 
example, as the right to institute receivership 
without recourse to court action in case of de- 
fault in payment or of impairment of the mort- 
gaged estate. 

Originally the Landschaft associations re- 
stricted their membership to the landed nobility, 
but under the liberalizing influences of peasant 
emancipation in the nineteenth century some 
Landschaft associations began to extend their 
credit facilities also to peasants either by admit- 
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ting them to membership or by establishing 
subsidiary institutions, so-called Landschaften 
fur*Kleingrundbesits!y offering the peasants the 
same type of credit which the mother institu- 
tions offered to the noble landowner. 

The Landschaft associations were readily 
transplanted to the neighboring areas where the 
mediaeval tradition of landed estate survived — 
such German states as Hanover, Mecklenburg 
and Brunswick, the Russian Baltic provinces, 
Finland, Russian Poland, Galicia and Hungary. 
The system, however, proved inapplicable 
where small and medium sized farms were the 
dominant form of landownership. In some of 
these regions, such as Saxony and Bavaria, ordi- 
nary credit cooperatives, particularly well suited 
to short term credit requirements, were adapted 
to serve the needs of long term credit as well. 
In Denmark there exists a vast network of such 
cooperatives. In Belgium the Caisse Centrale de 
Credit organized by the Boerenbond is coopera- 
tive in principle. In France the large system of 
cooperative rural credit societies which engaged 
primarily in short term credit operations was 
authorized by the government to grant also long 
term loans to small farmers from public funds 
assigned to them for this purpose. The coopera- 
tive principle was incorporated to a limited ex- 
tent in the Federal Farm Loan system in the 
United States. In India a number of cooperative 
land mortgage banks were established after 1928 
at the recommendation of the Royal Commission 
on Agriculture. 

Where small and medium sized landholdings 
predominate and the cooperative principle has 
not gained a foothold in the organization of farm 
mortgage credit, the function of supplying this 
form of credit was taken over by the state. Gov- 
ernment assistance took the form of establishing 
special public credit agencies or of providing a 
government guaranty of the bonds issued by 
private institutions, the latter being subject to a 
high degree of public control. In Ireland the 
great mass of tenants have been turned into pro- 
prietors with the aid of long term credit ad- 
vanced from public funds. The State Nobles' 
Land Bank and the Peasants’ State Bank 
in imperial Russia furnished credit relief to the 
landowning nobility and facilitated the outright 
purchase of land by the peasantry. In the smaller 
states of Germany many of the institutions which 
were originally organized in the period of peas- 
ant emancipation for the purpose of financing 
the commutation of feudal charges evolved into 
public mortgage and savings institutions (Lan^ 
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deskreditkassen)y while in the western provinces of 
Prussia public land banks {Landesbanken) grew 
out of credit institutions established by provin- 
cial and local governments. Public credit institu- 
tions or private companies with public guaranty 
exist also in Czechoslovakia, Jugoslavia, Bul- 
garia, Greece, Italy, Sweden, Norway, Switzer- 
land, the principal countries of Latin America, 
Persia, Turkey, South Africa, New Zealand and 
in the states of the Commonwealth of Australia. 
In some of the Australian states the savings 
banks which had been doing general banking 
business, including short term farm credit, pro- 
vided a starting point for the development of a 
long term credit system. In Austria, where the 
private mortgage companies succumbed to the 
agricultural crisis, the provincial mortgage insti- 
tutions (Landeshypothekenanstalten) are at pres- 
ent the sole source of mortgage credit, agricul- 
tural as well as urban. 

In advanced capitalistic countries the typical 
mortgage credit institution is the private mort- 
gage company, owned and controlled by the 
private stockholders and operated on a profit 
basis. The principles underlying the operation 
of this type of institution — share capital, grant of 
long term loans on agricultural and urban land 
without restriction as to type of owner or local- 
ity, sale of bonds based on land mortgages in the 
open market — ^were first applied on a large scale 
by the Credit Foncier of France, which was or- 
ganized in 1852. Because of the monopoly privi- 
lege which it enjoyed in the first twenty-five 
years of its existence and the considerable finan- 
cial assistance it obtained from the government 
during its early years the Credit Foncier was un- 
til recently the only important mortgage credit 
institution in France. The private mortgage 
company is found in Belgium, Holland, Switzer- 
land, Germany, Spain, Portugal, the United 
States and Japan. In England, where no farm 
mortgage credit organization existed before the 
World War because of peculiarities of land ten- 
ure, a private mortgage company was entrusted 
in 1928 with the task of providing long term 
credit facilities to the growing number of tenants 
with aspirations for farm ownership. The Agri- 
cultural Mortgage Corporation is owned by the 
Bank of England and the large joint stock banks, 
and the branches of the latter act as the local 
agencies of the company. This differs from the 
usual t3q>e of private mortgage company in that 
the government advanced a sum of money as a 
guaranty fund of the corporation. The activities 
of the corporation are confined to England and 



46 Encyclopaedia of the Social Sciences 


Wales; no similar system has been established in 
Scotland. 

Another type of private mortgage organization 
is the central mortgage bond institution affiliated 
with a number of savings banks. It developed 
chiefly in the territories of former Austria- 
Hungary and survived in the succession states; it 
also exists in Italy, where the monti di pietd in 
Turin, Milan and Siena evolved into autono- 
mous mortgage bond institutions. This type of 
organization is based on the principle of separat- 
ing the function of granting loans secured by 
mortgages from the function of the issue of 
bonds on the basis of the mortgages thus ob- 
tained. The underlying idea is that the granting 
of a loan involves intimate knowledge of the con- 
ditions of the property which is to be mortgaged 
and consequently requires a decentralized form 
of organization, while the successful floating of a 
bond issue depends upon the confidence of the 
money market in the issuing organization and is 
probably greater when the bonds are issued by a 
central institution. A limited application of this 
principle is found in the organization in 1873 of 
the Preussische Zentrallandschaft, which was 
authorized to issue bonds on the basis of the 
mortgage or bond portfolio of the member 
Landschaften without, however, abrogating the 
right of issue of the individual associations. This 
principle was also incorporated in the organiza- 
tion of the mortgage credit institutions of Sweden 
and Norway and in the mortgage banks which are 
common in France, Switzerland, Belgium and 
Holland, which are of considerable importance 
in the development of oversea plantations. More 
recently it has been applied in Switzerland, 
where two mortgage bond institutions, the 
Pfandbriefzentrale der Schweizerischen Kan- 
tonalbanken (1931) and the Pfandbriefbank 
Schweizerischer Hypothekeninstitute (1930), 
were recently established for the purpose of 
financing mortgage credit through the issue of 
long term bonds, thus supplementing the can- 
tonal banks as well as private mortgage com- 
panies which finance their operations through 
debentures of intermediate maturity. The indi- 
vidual banks participate in the administration 
of the central institutions and add their guaranty 
to the mortgages, which are used as a basis for 
the bond issue. 

The principle of separating the mortgage loan 
business from the issue of mortgage bonds was 
of special importance in attracting foreign capi- 
tal to improverished Europe after the ^World 
War. The destruction of capital during the war 


and the economic disorganization in central and 
eastern Europe which followed the war resulted 
in an unusual shortage of credit facilities. This 
credit hunger was accentuated by the upsurge of 
agrarian reform with the resulting division of 
large estates among the landless and small 
peasantry, who, however, were without means of 
paying the required compensation or of purchas- 
ing the necessary equipment. In Germany the 
situation was partially remedied by the organiza- 
tion in 1925 of the Deutsche Rentenbank 
Kreditanstalt, which floated loans by means of a 
bond issue in the United States totaling $131,- 
000,000 during the years 192^ to 1928 and also 
contracted an intermediate loan in the form of 
mortgage bonds bearing 7 percent interest from 
the Deutsche Golddiskont Bank. The proceeds 
of the loans were placed at the disposal of Ger- 
man agriculture through the various mortgage 
credit institutions. In countries where the open 
money market was unable or unwilling to fur- 
nish the funds required for the liquidation of 
debts and for the restoration of normal condi- 
tions the government frequently had to provide 
direct subsidies. Thus in 1928 France appropri- 
ated 500,000,000 francs for intermediate credit 
and 250,000,000 francs for long term credit to be 
distributed through the rural credit societies. 
It was but natural that the governments made 
use of the existing credit apparatus for the dis- 
tribution of the funds supplied. Since conditions 
have required intervention in the field of short 
as well as long term credit, the rigid separation 
of the two forms of credit formerly customary in 
banking has been largely eliminated with a view 
to assisting the small peasant. 

A new departure in providing impoverished 
countries with credit facilities is the projected 
International Agricultural Mortgage Bank under 
the auspices of the League of Nations. The 
project is advocated chiefly by France and by 
the southeast European countries. The institu- 
tion, to be organized as a joint stock company, 
is to grant amortizable long term and inter- 
mediate credit to the national institutions en- 
gaged in granting farm mortgage credit in their 
respective countries. It is to obtain capital by 
issuing bonds secured in turn by the mortgage 
collateral of these national institutions. Although 
the establishment has been decided upon in 
principle, its actual operation lias been delayed 
pending the ratification of the agreement by the 
interested governments. 

Variants of land mortgage credit are credits 
for the purpose of facilitating certain types of 
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improvement and encouraging land settlement states led in the establishment of private and 
(?•, ^•)- These credits are different from the state owned banking institutions designed to 
usual form of farm mortgage credit in that the offer credit facilities to planters and farmers and 
granting of the loan is usually conditioned upon authorized to finance their loans through the is- 
the use to which it is to be put and the disposi- sue of bonds and notes. While some of these 
tion of the funds is carefully supervised by the institutions provided a real stimulus to expand- 
credit institution or by the government agencies, ing agriculture, most of them were short lived 
In England the organization of improvement and practically all succumbed to mismanage- 
credit dates back to the 1840’s, when a series of ment, reckless expansion and recurrent financial 
land improvement acts was passed providing ap- panics. The early commercial banks, some of 
propriations for the granting of credit for drain- which were required to lend a percentage of their 
age. Subsequent legislation broadened the range funds to agriculture, played an important role in 
of improvements entitled to credit grants. Since stimulating agricultural expansion of the fron- 
1929 improvement credit has been administered tier. Commercial banks, however, proved ill 
by the Agricultural Mortgage Corporation, adapted to supply long term credit and with the 
which is also the institution for general farm introduction of the national banking system in 
mortgage credit. The loans are granted only after 1863 the national banks were prohibited from 
a thoroughgoing investigation by the Ministry of lending on real estate. Meanwhile the settlement 

Agriculture ofthe conditions ofthe property and of the middle west, the gradual exhaustion of 
the need for improvements. The obligation free land, the growth of population and conse- 
created on the land enjoys priority over all other quent rise of land values and the mechanization 
claims. In Germany settlement and improve- of agriculture increased the long term credit 
ment credit has entailed the establishment of requirements of agriculture and accentuated the 
special institutions, as this form of credit could inadequacy of the general credit institutions, 
not be fitted into the general organization of Dissatisfaction with the existing facilities and 
farm mortgage credit. In Prussia settlement agitation for farm credit reform were general 
credit has been handled since 1891 by the Ren- throughout the latter part of the nineteenth 
tenbanken, which were consolidated into the century and the early part of the twentieth. 
Preussische Landesrentenbank in 1927. The The basis of the sustained agitation was the 
latter is a public institution authorized to issue fact that the farmers, separated by long distances 
bonds. In 1924 the federal government also took from the money centers, were dependent for the 
over all the shares of a central institution, the most part on local lenders, who because of the 
Deutsche Bodenkultur A. G., which had been scarcity of capital occupied an almost monopo- 
organized in 1923 to provide improvement listic position in the credit market. Interest rates 
credit, which was formerly taken care of by the were consequently high, and the cost of credit 
local Kulturrentenbanken in various parts of the was further increased by the expenses involved 
country. In few countries, however, are im- in bringing lender and borrower together and in 
provement and settlement credits as rigidly appraising the land as well as by the short term 
separated from the usual farm mortgage credit loans running from one to five years, which 
as in Germany. Legislation in recent years has necessitated frequent renewals and involved the 
tended to encourage the consolidation of settle- payment of onerous renewal commissions. The 
ment and improvement credit institutions with loans as a rule lacked provisions for amortization; 
those furnishing general mortgage credit for and the practise of having the entire principal of 
agriculture. the loan come due at once proved an additional 

Fritz Schulte source of embarrassment to farmers, particu- 
larly when the maturities coincided with recur- 
United States and Canada. Agitation for im- ring periods of agricultural depression, 
proved agricultural credit facilities in the United In response to repeated demands for action 
States has persisted since the colonial period, provision was made by Congress for a nation 
Early reforms growing out of the prevailing wide study of the land mortgage situation in 
shortage of capital consisted of the establishment connection with the 1890 federal census. This 
of land banks, public and private, which were was the first authoritative report on the extent 
authorized to issue bills of credit secured by land and distribution of farm mortgage indebtedness 
{see Land Bank Schemes). In the early nine- and gave support to the contentions of those 
teenth century the rapidly developing southern seeking land mortgage credit reform. In 1908 
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President Roosevelt appointed the Country Life 
Commission to study farm conditions; in its re- 
port this body stressed the need for improve- 
ment in the farm credit field. In 1913 the 
American Commission on Agricultural Cooper- 
ation in Europe which was sponsored by southern 
business men and the United States Commission 
authorized by Congress surveyed the organiza- 
tion of agricultural credit and cooperation in 
Europe and returned with a comprehensive re- 
port. The same year witnessed the liberalization 
of the national banking system by federal reserve 
legislation which permitted national banks to ad- 
vance loans on real estate to a limited extent. 

The century long drive for more adequate 
mortgage credit facilities culminated in the pas- 
sage in 1916 of the Federal Farm Loan Act, 
which provided for the establishment of the 
Federal Farm Loan system consisting of semi- 
cooperative Federal Land Banks and private 
joint stock land banks (see Farm Loan System, 
Federal). Despite the improvement of land 
mortgage facilities effected by the Federal Farm 
Loan system the farmers of the newer agricul- 
tural areas felt that these facilities were inade- 
quate. Farm mortgage institutions patterned 
after the Federal Farm Loan system were organ- 
ized in three states. In 1917 a law was passed in 
South Dakota providing for a state farm mort- 
gage bank; a similar law was enacted in North 
Dakota in 1919 and in Minnesota in 1923. 
Funds were obtained by the sale of bonds se- 
cured by farm mortgages but guaranteed by the 
state. These states have found mortgage lending 
unsatisfactory because of a combination of in- 
competency, political pressure, unprosperous 
agricultural conditions and, in the case of South 
Dakota, fraudulent practises. None of these 
state systems is now actively lending funds. 
Many states have provided that school and other 
trust funds be loaned upon land mortgage se- 
curity. 

Farm mortgage indebtedness in the United 
States increased until 1928. The census of 1890 
shows that the mortgage debt in force on acres 
and not on lots was $1,292,000,000 in 1880 and 
$2,209,000,000 in 1890. Recent estimates list the 
total farm mortgage debt at $3,320,000,000 in 
1910, $7,857,700,000 in 1920, $9,468,526,000 in 
1928 and $9,241,390,000 in 1930. The ratio of 
indebtedness to the total value of farm lands and 
buildings was 9.5 percent in 1910 and 11.8 in 
1920. The average rate of interest on outstand- 
ing loans in 1920 was 6.1 percent, ranging from 
5.1 percent in New Hampshire to 7.8 percent in 


Arkansas. In recent years there has been a 
tendency toward lower and more equal rafes. 
The large increase in indebtedness between 1910 
and 1920 resulted from the rise of land values, 
which was accompanied by a more than ordinary 
amount of land purchase activity. The fact that 
the debt was larger in 1930 than in 1920 is par- 
ticularly depressing in view of the marked de- 
cline in the value of land during this decade. 
This has meant the loss to many farm owners of 
whatever equity they may have had in their land. 
While statistics as to the percentage of farms 
mortgaged are not complete, there is evidence to 
show that such farms increased between 1910 
and 1930. The expansion in the debt in these 
years, however, has been chiefly the result of 
heavier loans per acre with only a minor addition 
arising from the mortgaging of land previously 
debt free. 

Much of the farm mortgage credit needed by 
agriculture in its westward movement across the 
continent was furnished by former owners, who 
usually granted the purchaser an extension of 
time on a portion of the purchase sum and took a 
mortgage on the farm as security. In the 1880*8 
and early 1890’s there was a considerable growth 
of farm mortgage companies. These agencies 
were created to satisfy the demand of investors 
in eastern states for farm mortgages from the 
agricultural states of the middle west. Instances 
of 10 percent interest to the investor and 10 
percent commission to the mortgage company 
negotiating the loan provided the necessary 
stimulus for this development. The business was 
overdone, however, and the depression of the 
middle 1890’s caused many companies to fail. 
With the turn of the century insurance com- 
panies came into prominence as a source of farm 
mortgage credit. According to reports concern- 
ing companies with over 90 percent of the assets 
of all legal reserve companies they had $268,- 
658,000 invested in farm mortgages in 1906, 
$1,085,966,000 in 1920 and $1,916,000,000 in 
1929. An estimate for all companies in 1929 is 
$2,000,000,000. From 1920 to 1928 the rise in 
farm mortgage holdings of insurance companies 
represented a shift of previously incurred mort- 
gage debt from individuals and banks to insur- 
ance companies. 

According to a recent study by the United 
States Department of Agriculture insurance 
companies held 22.9 percent of the total debt on 
January i, 1928, individual investors 15.4 per- 
cent, Federal Land Banks 12. i percent, com- 
mercial banks 10.8 percent, retired farmers 10.6 
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percent, mortgage companies 10.4 percent, joint 
stock land banks 7 percent and a miscellaneous 
group the remainder. One reason cited for the 
large holdings of insurance companies is their 
preference for mortgages on middle western 
properties, which are above the average in size 
because of the higher land values in that region. 
Individuals and commercial banks are the largest 
farm mortgage lenders in the north Atlantic 
coast region and along the Pacific coast. 

In Canada the organization of farm mortgage 
credit followed essentially the same lines of de- 
velopment as in the United States. Private in- 
vestors and former owners have probably been 
the holders of the largest amount of farm mort- 
gages, although the precise amount of such hold- 
ings is not known. Since as early as 1841 char- 
tered banks were prohibited from making loans on 
real estate security, loan companies developed to 
supply the demand for credit on farm and urban 
real estate. The first incorporated loan company 
was established in 1844, and special legislation 
was enacted in 1846 to encourage the formation 
of such companies. Complete data on the opera- 
tions of these companies are not available, but a 
report for 1929 lists their total assets at $206,- 
596,109. Sales of debentures and savings depos- 
its provide these companies with funds to lend 
on mortgage security. Life insurance companies 
also are an important source of farm mortgage 
credit; in 1930 the Department of Agriculture of 
Canada estimated the amount of farm mortgages 
held by them at $74,000,000. 

As in the United States there were urgent 
demands in Canada for more adequate farm 
mortgage credit. The first successful legislation 
to provide additional mortgage credit was enacted 
in the provinces of New Brunswick and Nova 
Scotia in 1912. These acts aimed at encouraging 
the settlement of land, and one of their features 
was the provision for purchase of vacant farms 
and their sale on credit to farmers. By 1917 six 
provinces had established systems of farm mort- 
gage credit, Quebec and Ontario being the only 
two provinces without state agencies. From 1912 
to 1931 a total of 22,168 loans, amounting to 
$66,550,000, was made by the six provincial 
systems. Ontario’s farm loan bank took the lead 
with 11,775 loans aggregating $43,113,000, 
followed by Saskatchewan with 5673 loans 
amounting to $14,455,000. These provincial 
loan banks with long term amortized loans re- 
semble in many respects the Federal Farm Loan 
system in the United States. 

In 1927 a dominion system of farm mortgage 
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credit was provided for by law, and in 1929 the 
Canadian Farm Loan Board was organized to 
administer the act. The dominion government 
subscribed an initial capital sum of $5,000,000 
free from interest for three years but subject to a 
rate of 5 percent after the expiration of that 
period. By March 31, 1931, a total of 3423 loans 
in six provinces had been approved for an ag- 
gregate of $7,563,650. The dominion system 
now operates in the following provinces listed in 
the order of the number of loans made: Alberta, 
Quebec, British Columbia, New Brunswick, 
Nova Scotia and Manitoba. With the exception 
of that of New Brunswick provincial systems 
ceased operations when the dominion board 
commenced lending. Loans are amortized over a 
period of twenty-three or thirty-two years, and 
funds are obtained by issuing bonds. The inter- 
est rate on loans is based on the amount needed 
to pay interest on the bonds and to cover the 
costs of administration. 

Of all the handicaps agriculture has met in 
developing a satisfactory farm mortgage system 
the problem of defaults arising from extreme 
variations in farm income has remained, at least 
in part, unsolved. Each depression period results 
in the bankruptcy of many farmers who have 
undertaken ownership and are forced back into 
tenancy. In the 1870’s and the 1890’s and again 
in the agricultural crisis after the World War 
prices of farm products dropped to unusually 
low levels and the number of foreclosures of 
farms increased. The United States Department 
of Agriculture has estimated that for the period 
1926 to 1931 foreclosures and defaults exclusive 
of sales for taxes amounted to an annual average 
of seventeen out of every thousand farms in the 
country. Research in the field of land appraisal 
has thus far not thrown much light on the best 
means of safeguarding farm loans from the 
necessity of foreclosure. The common policy of 
lending 50 percent of the appraised value is not a 
solution because of the erratic fluctuations in 
farm income and farm values. The frequent fail- 
ure to recognize the temporary character of boom 
values of agricultural land and products saddles 
the fanner with a burden of indebtedness which 
he is in no position to throw off when the pendu- 
lum swings in the other direction. While the 
problem of agricultural indebtedness is a phase 
of the general problem of the crushing effects of 
deflation on the status of the debtor, the applica- 
tion of more careful appraisal methods based on 
earning capacity over periods long enough to in- 
clude both high and low levels of farm income 
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would mitigate considerably the severity of the 
foreclosure epidemics which attack agriculture. 

A. G. Black 
W. G. Murray 

Urban. As in agriculture the long term credit 
needs of urban real estate were originally sup- 
plied by individual investors, commercial banks 
and general investment institutions. With the 
rapid industrial development of the nineteenth 
century, accompanied as it was by growing 
urbanization, the credit needs of real estate ex- 
panded enormously, leading to the early estab- 
lishment of special credit institutions designed 
primarily to meet the peculiarities of urban land 
mortgage credit. These institutions, which de- 
veloped first in Europe, particularly in France 
and Germany, are now found in most countries. 
They fall into three main groups: those owned 
and controlled by the national or local govern- 
ments, those operating on a cooperative basis 
and those owned by individual stockholders and 
operated for private profit. 

Mortgage institutions of the first group are 
usually engaged in granting urban as well as 
rural mortgage credits and their operation is 
entirely in the hands of the government; the 
State Mortgage Bank of Jugoslavia is a good 
example of this type. While the bonds are the 
direct obligations of a specific institution se- 
cured by first mortgages they are as a rule un- 
conditionally guaranteed as to principal and 
interest by the government. Some institutions of 
the second group are concerned primarily with 
the financing of rural mortgages, while others, 
such as the Stadtschaften in Germany, engage 
exclusively in urban real estate financing. The 
Stadtschaften are mutual associations of owners 
of real estate patterned somewhat after the Land- 
schaften\ they grant mortgage loans to their 
members only on urban property used for resi- 
dential purposes. On the basis of these mortgages 
they issue their own bonds, which were formerly 
turned over to the borrower; but since this 
method often involved selling the bonds at a 
discount and thus depressing their value it has 
been abandoned in favor of the cash loan prin- 
ciple. In 1922 the local Stadtschaften in Prussia 
organized the Preussische Zentralstadtschaft in 
order to standardize and centralize the bond is- 
sue and thereby enhance the attractiveness of 
this form of investment. The actual lending is 
still in the hands of the local Stadtschaften ^ but 
the central organization has the sole right to issue 
bonds secured by the mortgages of the local in- 


stitutions, among which they are then dis- 
tributed. Any Stadtschaft is allowed to join the 
central organization, whose membership has in- 
creased considerably since 1926. The StadU 
schaften operate under close government super- 
vision, and their bonds are usually guaranteed by 
local or municipal government. Cooperative 
mortgage banks are often affiliated with a central 
mortgage bank, to which they may turn over 
their bonds. The central mortgage bank then is- 
sues and sells its own bonds, which are secured 
by those of the cooperative banks. The private 
mortgage banks, constituting the third group, 
engage chiefly in financing urban real estate and 
exist in practically every capitalist country, al- 
though the degree of government supervision 
differs. The best known privately owned mort- 
gage bank is the Credit Foncier of France. 

The underlying principle of long term mort- 
gage banking credit is the same in every type of 
institution. It involves the pooling of individual 
mortgages by a mortgage bank and the issuance 
by the latter of bonds secured by these mort- 
gages. The bonds are at the same time the direct 
obligations of the institution. The advantages 
offered by such an institution are obvious. If the 
mortgage were to be turned over to an individ- 
ual, he would have to carry the entire amount. 
Through the issue of mortgage bonds the 
amount is split up into smaller units and dis- 
tributed to a large group of investors. Further- 
more the security of the bonds is based not on 
one but on many properties, so that the risk is 
diversified and the credit standing of the bonds 
improved. Since bonds of mortgage banks, par- 
ticularly in Europe, are listed on the leading 
stock exchanges they find a ready market among 
investors, institutional as well as private. The 
development of mortgage banks has therefore 
tended to attract considerable amounts of capital 
to the financing of real estate which could other- 
wise not have been obtained. As a matter of fact 
bonds of mortgage banks, urban as well as rural, 
were considered before the World War as first 
class investments and were freely used for the 
investment of trust funds; such bonds were sold 
in many countries even at a lower yield than 
government obligations. 

The operation of the three types of mortgage 
banks described is essentially the same. The 
bonds in most cases are secured by first mort- 
gages on urban real estate usually representing 
between 33 J and 66f percent of the appraised 
value of the land. In some countries the appraisal 
is left to the individual institution, while in others 
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it is under government supervision and carried 
out by specially appointed appraisers. In most 
cotintries, however, the evaluation of the prop- 
erty is regulated by law. Bonds of mortgage 
banks operating on a cooperative basis are at 
times the joint and several liability of the in- 
dividual members of the bank, although in re- 
cent years there has been a general tendency to 
eliminate such liability on the part of the mem- 
bers. Bonds of all types of mortgage banks in 
Europe always carry amortization clauses which 
provide for the payment of a semi-annual or 
annual sinking fund large enough to retire the 
entire loan during a period ranging from thirty 
to forty years, although the Credit Foncier of 
France may make loans for a period of seventy- 
five years. 

From their early stages mortgage banks in 
Europe have been under government supervi- 
sion, primarily in order to protect the bond- 
holders and to facilitate the flow of capital into 
urban and rural mortgages. Government super- 
vision applies not merely to government owned 
and cooperative institutions which operate under 
special laws but also to private corporations 
which are owned by stockholders and operate 
chiefly for profit. In Germany the organization 
and any change in the regulation of a private 
mortgage bank operating throughout the Reich 
must be approved by the Reichsrat. If the busi- 
ness of the mortgage bank is restricted to one 
state, the changes must be approved by the au- 
thorities of that state. Each mortgage bank has a 
trustee appointed by the supervisory authorities, 
whose function is to see that the mortgages which 
form the security for the bonds are equal in 
amount to the bonds issued. The trustee is 
authorized to examine the books and records of 
the banks and to obtain as much information as 
he desires. 

In most countries of Europe the foreclosure 
proceedings in case of default by the borrower 
have been greatly simplified, thus adding con- 
siderably to the security of the bonds. The rec- 
ords of the mortgage bank usually constitute the 
only necessary legal evidence of the debt, and 
the court upon determining the authenticity of 
such records must render judgment in favor of 
the bank and order the sale of the property. 
Where mortgage banks are closely supervised by 
the government, as in Germany and the Scandi- 
navian countries, mortgage banks have operated 
successfully without loss to investors and before 
the World War were able to furnish capital for 
real estate purposes at a comparatively low cost. 


The cost of borrowing from government 
owned and cooperative institutions is not high 
and depends entirely upon the status of the 
capital market. Thus in post-war years the yield 
on mortgage bonds in Germany was almost 
twice as high as before the war. The spread be- 
tween the rate of interest charged the borrower 
by these institutions and the rate of interest to 
the bondholder is between J to i percent, this 
difference being used to meet the overhead ex- 
pense of the mortgage bank and to build up 
statutory reserve funds. In some cases the bonds 
issued by mortgage banks operating on a co- 
operative basis bear the same rate of interest as 
the mortgages by which they are secured, the 
members contributing usually J percent per an- 
num to defray costs of administration. Similarly 
in most European countries the rate of interest 
which the borrowers pay to private mortgage 
banks has a definite relationship to the rate 
which the bonds bear and is usually about J 
to I percent higher. 

Most mortgage banks in Europe are engaged 
primarily in the granting of first mortgages. It is 
expected that the difference between the amount 
of the first mortgage and the cost of the building 
will be borne by the entrepreneur or by the 
owner of the building. Second mortgages are 
generally not handled by cooperative institutions 
or by institutions whose bonds are uncondition- 
ally guaranteed by the government. In some 
countries, however, as for example, in Denmark, 
the hypothekforeninger (mortgage associations) 
engage exclusively in lending on second mort- 
gages. In Germany many Stadtschaften are 
authorized to lend on second mortgages up to 8o 
percent of the value of the property. Private 
mortgage banks are in some instances permitted 
by law to engage in the granting of loans on 
second mortgages. 

In the United States unlike most European 
countries urban real estate mortgage credit is not 
concentrated in the hands of specialized institu- 
tions but is carried out by different types of 
organizations. Most prominent among these are: 
title and guaranty companies, mortgage and 
bond companies, building and loan associations, 
insurance companies, savings banks, commer- 
cial banks and charitable and educational insti- 
tutions. Only the first three specialize in the 
granting of mortgage loans on urban real estate. 
Title companies operate along the same lines as 
private mortgage banks in Europe; they grant 
loans only on first mortgages and sell them or 
the bonds based on the mortgages with their 
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own guaranty. They are under state supervision, 
and their operations have been conservative. 
Mortgage and bond companies which do not 
guarantee the mortgages and bonds sold by them 
have at times been careless in their appraisal of 
properties and the consequent losses sustained 
by investors have been staggering. With the ex- 
ception of mortgage and bond institutions and 
investment houses practically all other types of 
institutions engage primarily in the lending of 
first mortgage loans. With the exception of the 
building and loan association all other institu- 
tions operate chiefly for private profit; hence the 
cost of real estate financing is higher in the 
United States than is warranted by the prevail- 
ing conditions in the capital market, comparing 
unfavorably with that of countries like France 
and Switzerland. Moreover the cost of mort- 
gage financing is not uniform because of the 
various charges and commissions paid to mort- 
gage brokers and others. The business of lending 
on second mortgages, which is much more in 
vogue in the United States perhaps than in any 
other country, is left to individuals and mort- 
gage institutions. The cost of placing second 
mortgages in the United States is exorbitant. 
While the nominal rate of interest is compara- 
tively low, the special charges and bonuses which 
have to be paid by borrowers bring the cost up to 
from 10 to 15 percent and often more. 

The urban mortgage credit system in the 
United States is marked by a lack of concentra- 
tion and specialization, a lack of amortization 
provisions and the absence of government super- 
vision. The non-existence of central institutions 
ready to discount mortgages and mortgage 
bonds has made the latter a less marketable and 
consequently a less attractive investment in the 
United States than in other countries. This be- 
comes particularly evident in times of depres- 
sion, when holders of mortgages, such as com- 
mercial banks, savings banks and insurance com- 
panies, are unable to convert their mortgages into 
cash. Although in recent years a Real Estate Se- 
curity Exchange has been established in New 
York, its operations are limited and comprise 
few securities. The fact that in most cases the 
mortgages run only for a period of from three to 
five years without amortization provisions makes 
it often difficult, particularly in times of falling 
real estate values, to renew the mortgages at 
the outstanding amount, thus resulting often in 
foreclosures and in loss of the equity of the own- 
ers. Finally, the absence of government supervi- 
sion frequently invites unscrupulous practises on 


the part of mortgage institutions. The imprin- 
cipled method of appraising the property at a 
rate higher than the actual market value has fre- 
quently resulted in heavy losses to investors and 
has brought certain real estate mortgage bonds 
into disrepute. All these factors obviously add to 
the cost of urban real estate financing. 

The weakness of the urban mortgage credit 
system in the United States has again been evi- 
denced in the business depression following the 
autumn of 1929. The decline of business activity 
was accompanied by a sharp reduction in real 
estate values and rentals. These factors coupled 
with the unsound practises of some mortgage 
companies, especially of those which did not 
guarantee the mortgage bonds distributed by 
them, resulted in a large number of defaults of 
such bonds. While accurate statistics on the 
total amount of urban real estate mortgages and 
mortgage bonds are not available, the National 
Association of Real Estate Boards has estimated 
that out of $18,000,000,000 in real estate mort- 
gages outstanding in this country more than 
$4,000,000,000 was in default. Other estimates 
would place the total value of outstanding mort- 
gages as high as $25,000,000,000 and the defaults 
proportionately larger. A departure from the 
usual practise of forming separate committees 
for the purpose of reorganizing the capitalization 
of a property whenever the bonds of such prop- 
erty have gone into default is offered by the for- 
mation, among others, of the General Committee 
for the Protection of Real Estate Bondholders in 
1932, composed of persons who have had no 
connection with the marketing of such securities. 
Although the committee’s aim is primarily to 
safeguard the interest of the holders of mortgage 
bonds distributed by S. W. Straus and Com- 
pany, the largest company of its kind, it may at 
its discretion accept deposits of other securities. 
The work of the committee, manned by an inde- 
pendent and disinterested group of nationally 
known citizens, will include an investigation into 
the conditions under which the bonds have de- 
faulted and may lead to sounder practises in the 
issue and distribution of real estate bonds. 

The partial collapse of the real estate market 
during the depression has brought into sharp 
relief the need for a thorough overhauling of the 
urban mortgage credit system in the United 
States. The National Association of Real Estate 
Boards has recommended the creation of a Cen- 
tral Urban Mortgage Rediscount Corporation, 
to be patterned after the systems prevailing in 
Europe. The passage of the Federal Home Loan 
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Bank Act in 1932 marks a more concrete step in 
the direction of an organized urban mortgage 
credit system. The act calls for the establishment 
of an independent system of eight to twelve 
Federal Home Loan Banks to operate under the 
supervision of the Federal Home Loan Bank 
Board. The banks, whose original minimum 
capital of $134,000,000 is to be subscribed 
temporarily in part by the Treasury, are to offer 
rediscount facilities to building and loan associa- 
tions, savings banks and other institutions en- 
gaged in the granting of mortgage loans on ur- 
ban real estate. This law limits the rediscoimt 
facilities of its members to mortgages on real 
estate, the value of which does not exceed 
$20,000. If the mortgage runs for more than 
eight years then the advance made by a Home 
Loan Bank to a member may be up to 60 per- 
cent of the unpaid amount of the mortgage; if 
for less than eight years, then only to 50 per- 
cent. In the first case, the advance may not ex- 
ceed 40 percent of the appraised value of the 
property mortgaged; in the latter case, 30 per- 
cent. While this legislation is a step in the right 
direction, its effectiveness will obviously be lim- 
ited to a fraction of the urban mortgage business. 
The application of similar measures of central- 
ization, coordination and government supervi- 
sion to the vast field of industrial and commer- 
cial real estate finance would contribute greatly 
to the stability of the industry. 

Marcus Nadler 
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LAND SETTLEMENT. The entire course of 
human history has been essentially one of strug- 
gle for dominion over the earth’s surface. Even 
in earliest times primitive man migrated to new 
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areas, lured by the spoils of conquest or the 
larger opportunities of unoccupied territory. 
Land was a common possession of the particular 
tribe or people which for the moment held do- 
minion over it. Where the route of human 
migrations can be followed there is usually dis- 
closed a well defined movement from east to 
west. Thus the center of civilization shifted 
throughout the centuries, slowly but steadily, 
from Asia to the shores of the Mediterranean 
and the Atlantic. This movement was halted 
temporarily by the ocean barriers, until Portu- 
guese, Spanish and English seafarers revealed 
to an awakening Europe the existence of there- 
tofore undreamed of continents. The area of 
land thus made available for colonization was 
80 vast that the question of ownership and settle- 
ment became a world problem. The fact that 
all these lands were already peopled, owned and 
used in a manner suited to the primitive life and 
habits of the aborigines was wholly ignored. 
Ownership by right of discovery was asserted as 
a guiding principle, and this placed in the hands 
of the rulers and governing classes a new source 
of potential wealth and power. 

In the nineteenth century a new and potent 
influence began to assert itself, as a result of 
which land settlement largely ceased to be a 
political factor in civilization and became more 
and more an economic and social one. This in- 
fluence comprised the manifold and marvelous 
discoveries in science and their application to 
industry. The first result of these discoveries 
was to enhance the comforts and enjoyments of 
life and multiply the desires of man. This cre- 
ated new industries and new fields for labor. The 
intelligent and aspiring were migrating. What 
could be done to make life on the land suffi- 
ciently appealing to hold its people who would 
be not only good farmers but supporters and 
directors of those things which make for stable 
government and attractive life? The effort to 
meet these needs has brought about the greatest 
agrarian advance in all history. 

In widely separated countries of Europe, 
North and South America and Australia this 
type of land settlement was not dealt with as a 
public matter until it became manifest that non- 
resident ownership and tenant cultivation were 
dangerous sources of social and political unrest 
and constituted a threat to national security. In 
Europe the peasant who wanted to own his farm 
but was unable to do so because of laws which 
were an inheritance from the past was leaving 
for the city or for other countries where land 


was cheap or the conditions of purchase favor- 
able. So many of the people in the rural districts 
were migrating and so many of those who Re- 
mained were restless and discontented that 
some means of changing conditions was essential 
to national efficiency if not to national survival. 
On the other hand, in the new lands of Australia 
and Canada, for example, agrarian settlement 
had proved to be disappointingly slow because 
of such natural obstacles as insufficient rainfall 
and because of inadequate credit, marketing and 
transport facilities. 

The result in the last quarter of the nineteenth 
century was the evolution of a system of directed 
land settlement or internal colonization. In lands 
on the pioneer fringe which had not yet been 
broken to the plow as well as in countries where 
the cultivation of the soil had had a continuous 
history there developed a series of governmental 
policies aiming at permanent settlement and re- 
distribution of agricultural lands. These public 
programs while varying in detail have had cer- 
tain essential characteristics common to all the 
countries in which they have been adopted. 
First, there was usually to be found a provision 
for enabling farmers to enter into possession of 
land with only a nominal payment, thus leaving 
the greater part of their own funds available to 
pay for improvements and equipment. Second, 
there was created air organization, either state 
controlled or operated by public utility bodies, 
to make the necessary improvements, such as 
the erection of houses and farm buildings, the 
leveling and ditching of irrigated land and the 
furnishing of practical superintendence over 
the farming operations of beginners to prevent 
costly delays and mistakes. Third, the period of 
payments by landholders was made extensive 
enough to enable them to earn from the soil the 
principal and interest on their loans. The settler 
moreover was extended credit at low rates of 
interest to enable him to improve the land. 
Fourth, there were placed at the service of the 
farmers experts who were fully informed regard- 
ing markets and marketing methods, prices of 
farm equipment and farming operations in the 
locality. These experts were to give practical 
counsel to inexperienced beginners or immi- 
grants from other countries as to what crops to 
plant, when and how to cultivate or where and 
how to market. 

This type of state aided settlement has with 
few exceptions been remarkably successful. In- 
augurated to persuade men who had industry 
and thrift and little else to become landowners, 
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it has made so strong an appeal to the aspirations 
of these settlers and the conditions of payment 
hive been so well adjusted to the profits of agri- 
culture that in nearly all countries it has been 
self-supporting and in some cases has earned a 
profit. At the same time it has revolutionized 
rural conditions. 

The days of the pioneer of course are not yet 
completely over. Even today hundreds of thou- 
sands of families with no encouragement other 
than the promise of free land and with little 
resources beyond their personal belongings are 
annually pushing out the frontiers of settlement. 
In the words of Isaiah Bowman {The Pioneer 
Fringe^ p. 2-3): “The pioneers of today include 
millions of Chinese, hundreds of thousands a 
year, on the move ... to reach the edge of settle- 
ment in Manchuria; remote Scotch, Welsh and 
English sheep herders, and equally isolated 
farmers, living in the belt of grassland along the 
eastern foot of the Patagonian Andes; tens of 
thousands of settlers of many sects and nation- 
alities in the Canadian northwest . . . ; Dukho- 
bors, Hutterians and Mennonites; Australians 
... on the endless grasslands of their sunbaked 
continent; Boers and Englishmen and Portu- 
guese in southern Africa, on the dry veldt and 
the cooler tropical highlands as well as in the 
rich hot valleys . . . where there is a reservoir of 
cheap black labor; Russian cart trains trailing 
into the plains of western Siberia and the Steppe 
Region and shoving the untamed Kirghiz nom- 
ads before them or persuading them to accept 
the servitude of the plow as they turn virgin 
grasslands into grainfields.” But in those regions 
where an understanding public agricultural pol- 
icy prevails planning has been substituted for 
chaotic individual enterprise, the personal risk 
of the new settlers to a large extent has been 
eliminated, and the result has been a policy of 
land settlement calculated to benefit the tiller of 
the soil and to strengthen the economic and 
social institutions of the states themselves. No- 
where is this better demonstrated than in Den- 
mark, which was the first nation in modern 
times to develop a complete program of internal 
colonization. The case of Denmark vividly illus- 
trates the changes which can be effected in a 
national economy by helping men to own farms, 
by expert guidance of farm operations and by 
the creation of agencies for the marketing of 
farm surpluses. 

In the last quarter of the nineteenth century 
Denmark, whose territory had been radically 
contracted by the separation first of Norway and 
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then of Schleswig-Holstein, appeared to be 
threatened with national bankruptcy. Farm la- 
borers were discontented and moving into the 
cities; men with some capital were abandoning 
their farms and migrating to America and Aus- 
tralia; owners of land in many cases found it 
impossible to hire cultivators. To check the mi- 
gration of laborers therefore there was passed 
in 1899 the Danish Closer Settlement Act, whose 
chief purpose was the formation of allotments 
and small holdings in order to give the modest 
tillers of the soil the independence and sense of 
security which would come from owning their 
own homes and to improve their income by 
giving the family sufficient land to grow the 
foodstuffs needed for its own table. This first 
statute was limited in its operations to a period 
of five years, and the area of land which could 
be acquired by any individual varied from less 
than a single acre to 20 acres. The farms for the 
first experiment came from the cutting up of 
state lands. Small as was the holding, it was 
necessary to have a system of credit which would 
make possible the erection of homes and the 
stocking of barnyards. The law therefore ex- 
tended state credits to the landholders up to a 
maximum of Si 100. Under succeeding laws the 
maximum loan was raised to approximately 
S4500, while the limit of 20 acres in the first 
act was originally raised to 30 acres and finally 
in 1909 was removed altogether. The result was 
the transformation of what had originally been 
a scheme for the encouragement of agricultural 
laborers’ holdings into a complete program for 
internal colonization. 

In the beginning laborers showed consider- 
able reluctance to take advantage of the small 
holdings act, fearing that this was merely a de- 
vice of the proprietors to tie them to the land. 
But before the end of the first five-year period 
the earnings from these small tracts of land were 
so sizable that many who had accepted the farm 
as a laborer’s allotment were able to give their 
entire time to its cultivation and so become 
independent cultivators. At the end of the five- 
year period the law was renewed. This process 
of renewing the experiment every five years has 
gone on, until today all the holdings are classi- 
fied as farms. 

Under the succeeding statutes the law has 
been liberalized to permit not only agricultural 
laborers to become small holders but also all 
those who live by agricultural work. Applicants 
must be of Danish nationality, must be at least 
twenty-five and not more than fifty years of age 
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and must have had not less than four years’ 
farming experience after reaching the age of 
seventeen. The land selected by the prospective 
applicant must not exceed ^5800 in value, in- 
cluding the estimated value of the dwelling 
house, the livestock and the movables. The cost 
of buildings must not exceed $3050. The state 
advances nine tenths of the value of the property 
and the settler cannot obtain loans on more than 
one piece of property. The prospective settler 
must have available capital amounting to at least 
one tenth of the value of the holding which he 
wishes to acquire; he must reside on the land 
and cultivate it according to the system ordi- 
narily adopted and he must be supplied with the 
necessary equipment and livestock. The dwell- 
ing house, livestock and equipment are to be 
insured against fire in a company recognized by 
the state. A part of the loan for the establishment 
of buildings, up to a maximum of $830, is free 
of interest. The interest rate is fixed at 4J per- 
cent. No part of the capital is repaid in the first 
five years, but after this initial period annual 
payments are to be made of i percent of the 
loans for buildings and 4J percent of that part 
of the building loan on which interest is paid, 
until the loan has been repaid. Thereafter the 
annual payment is 5 1 percent of the loan for the 
acquisition of land until the whole amount is 
paid off. The land is acquired by purchase on 
the favorable terms indicated, subject to the 
following restrictions until such time as the pay- 
ment of all that is due the state has been com- 
pleted: first, the holding must not be subdivided 
without the authorization of the Ministry of Agri- 
culture; second, the holding cannot be trans- 
ferred to third parties except to sons or sons-in- 
law of the holder; third, on the death of the 
holder the widow is permitted to continue to 
occupy the holding subject to the due fulfilment 
of the conditions laid down. 

In this fashion the number of agricultural 
holdings established by direct public support 
from 1899 until the end of the 1920 ’s was about 
18,000, or nearly 10 percent of all the holdings 
in the rural districts and considerably more than 
10 percent of the number of holdings which are 
capable of supporting a family. The total loans 
and grants made by the state have been in excess 
of 140,000,000 crowns (i crown = ^.268). 
Because of this farsighted legislation Denmark 
has become a land of home owners instead of 
tenant farmers. Today more than 90 percent of 
the people own the land which they farm. Here 
the small farms predominate, about 100,000 of 


the 205,000 farms averaging 50 acres in size 
and another 100,000 averaging about 20 acres. 
One of the results of this policy of making tendnt 
cultivators farm owners has been the develop- 
ment of cooperation and the creation of local 
manufacturing industries. Cooperation cannot 
flourish where tenancy prevails. It must have as 
a basis security and permanence of ownership. 
The cooperatives of Denmark have established 
a reputation for the excellence of their products 
and a perfection in marketing methods that en- 
ables them to compete in dairy products and 
bacon in the markets of the world. 

In Germany as in Denmark internal coloni- 
zation and closer settlement under state aid had 
their origin largely in the exodus of dissatisfied 
tenants, laborers and cultivators and their migra- 
tion to the cities and to other countries. There 
operated in Germany as well the additional 
motive of nationalism; that is to say, the desire 
to Germanize the two eastern provinces of West 
Prussia and Posen, where the large estates were 
concentrated in the hands of Polish proprietors. 
In 1886 therefore a home settlement commission 
was established for the purpose of encouraging 
internal colonization in the two provinces. The 
large Polish proprietors were deeply in debt and 
their land was available for purchase at low 
rates, thus offering an exceptional opportunity 
for the settlement of German laborers and peas- 
ants. The law placed at the disposal of the com- 
mission a fund of $24,000,000, which was in- 
creased from time to time until by the end of the 
World War more than $400,000,000 had been 
spent in this movement. The commission se- 
lected the landed estates answering as nearly as 
possible the principal requirements of future 
settlers; bought the land; improved the property 
so as to prepare it for cultivation in small hold- 
ings; organized communities, schools and other 
civic agencies necessary in the foundation of new 
settlements; placed the settlers on the land; and 
supervised the development of the colonies. By 
1918, when the commission wound up its affairs, 
it had succeeded in placing on the land in the 
two eastern provinces a total of 21,749 settlers 
on 765,530 acres, the average holding being 35.2 
acres. 

The aid of the best agricultural and economic 
minds was enlisted to work out for each colony 
a plan of development that would make the most 
of soils, crops and conditions. Settlers were re- 
quired to have some capital, but the greater part 
of the money needed to improve and equip these 
farms so that they could be handled to obtain 
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the best results was provided by the govern- 
ment. The settler was given fifty years* time 
in which to pay for his farm with a low rate of 
interest. So long as he met these payments he 
had a security of tenure equivalent to ownership. 

The settlement commission on principle re- 
quired that the small holders have the capital to 
pay for the necessary buildings, livestock and 
implements. In case the settler’s capital was in- 
sufficient the commission usually granted loans 
up to one half the amount possessed by the 
settler, at 3J percent for twenty and one half 
years, including interest and amortization. With- 
out making the settlers feel themselves pension- 
ers of the state the commission protected them 
against calamities and aided them in many ways. 
For example, it provided them with breeding 
stock, encouraged the cultivation of fruit trees, 
assisted in the formation of cooperative societies 
and fostered agricultural education. 

It should not be inferred that this land settle- 
ment policy was launched only for the coloni- 
zation of the Polish speaking provinces. The 
program was extended to include also the other 
provinces of Prussia, first by means of the enact- 
ment of the so-called Rentengut (rent-purchase 
holding) legislation of 1890-91; then by the cre- 
ation, beginning with 1903, of public utility 
settlement societies; and finally by the establish- 
ment of the Rentenbanken (rent banks which 
acted as intermediaries between the former own- 
ers and the new settlers). The public utility 
settlement societies, which were organized as 
limited liability companies, took over the exe- 
cution of the land settlement programs and in 
time were to be found functioning in all the 
Prussian provinces. Because of their credit mo- 
bility and their intimate familiarity with local 
situations they were very successful; in the whole 
of Prussia, from 1886 to 1919, 2,342,404.7 acres 
of land were acquired for settlement, of which 
1,403,125.5 acres were distributed in the form 
of leaseholds among 45,530 settlers. 

The passage of the Federal Land Settlement 
Law of 1919 indicated that republican Germany 
meant to push vigorously the same program. 
Taking a leaf from the Prussian pre-war experi- 
ences the new code called for the centering of 
settlement projects in the activities of the public 
utility societies. These bodies were empowered 
for purposes of settlement to take over at the 
expiration of their leases all leased state lands 
and uncultivated moors or other waste lands and 
to purchase agricultural areas in their districts 
in excess of 25 hectares (61.75 acres). The large 
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estates and not the state domains, however, were 
to serve as the chief source for additional lands. 
The states were to acquire areas for settlement 
chiefly by preemption, but the right of expro- 
priation was provided for in those districts in 
which properties over 100 hectares (247 acres) 
made up more than 10 percent of the area avail- 
able for cultivation. For a time the program 
worked well, but the period of inflation de- 
stroyed the capital structure of the public utility 
societies and hence put an end to the creation 
of new settlements. In 1926 therefore the federal 
government was compelled to assume the financ- 
ing of land settlement projects and voted an 
annual credit of 50,000,000 marks for five years. 
This step revived the process of internal coloni- 
zation in the country. In all in the post-war 
period and up to 1929 some 50,720 new inde- 
pendent farms had been created, of which 1 2,330 
were new settlements and 38,390 enlargements 
of small farms (each in excess of 25 hectares). 

In Spain beginning with 1907 directed inter- 
nal colonization became a recognized public 
policy, chiefly at first on the basis of the utiliza- 
tion of state lands and then later by the breaking 
up of large estates. The motives and the methods 
employed were to a marked extent similar to 
those of Denmark and Germany; between 1908 
and 1926 there were founded 18 settlements with 
1672 small holders located on 11,028 hectares 
of land. In 1927 a royal decree reorganized the 
central body responsible for rural settlement 
placing authority in the hands of the General 
Directorate of Agricultural Social Questions. 
The purposes of the edict were to establish as 
many small holdings as possible by a division 
of the land, to grant parcels to cultivators who 
possessed little or no capital and who were pre- 
pared to farm the land themselves and to provide 
for tenant farmers opportunities to become the 
owners of the plots they tilled. Settlers were to 
receive state credits on the basis of long term 
loans of twenty- five years, an initial payment of 
only 20 percent of the value of the holding being 
required. These liberal provisions were quickly 
taken advantage of so that even before the revo- 
lution there were in evidence many signs to 
indicate that a profound change was taking place 
in the agricultural organization of the country. 
Not only were the large estates being broken up 
and the small landholders growing in size and 
confidence, but the easy agrarian credits were 
making possible the relaxation of the centuries 
old dominance of the landed proprietors and the 
money lenders. 
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In post-war Europe generally the same fer- 
ment was at work. Austria and Hungary, for 
example, followed in the footsteps of Germany 
in exercising the rights of preemption and ex- 
propriation of large properties and in making 
possible the creation of small holdings through 
the extension of state credits. In Hungary state 
settlers received the amount necessary for the 
purchase of breeding stock, interest free and re- 
payable over a four-year period. Loans for the 
purchase of seed grain were to be advanced for 
one year without interest, while young fruit trees 
and grape shoots were distributed free. The 
purchase price of the land was to be repaid in 
forty years at 4 percent interest. In Czechoslo- 
vakia, Poland, Rumania and Lithuania large 
scale owners were suppressed out of hand, these 
countries going so far as to fix maximum areas 
for individual holdings. In Czechoslovakia a 
single proprietor might not possess more than 
150 hectares of cultivated land; in Poland the 
maximum for individual estates ranged from 60 
to 180 hectares, based on the type of land held. 
In Estonia and Latvia the land laws made ex- 
propriation compulsory in the cases of certain 
classes of proprietors. In Estonia settlers might 
lease their holdings or buy the freehold at a 
reasonable price and have the privilege of ob- 
taining expropriated implements or stock at spe- 
cial prices. Building loans on very easy terms 
were made available also. In Finland all landless 
persons were to be entitled to an allotment of 
60 acres. In Italy special loans were granted for 
the construction or repair of houses, farm build- 
ings and farm roads and for the purpose of 
supplying water for irrigation as well as for other 
works of permanent land improvement. Such 
credits were to be repaid in forty-five years, the 
interest rate being but aj percent. In Switzer- 
land government subsidies made possible the 
establishment of settlements in sparsely popu- 
lated and reclaimed areas, the state erecting 
buildings without cost to the settlers. Thus all 
over continental Europe estates were being bro- 
ken up and a program of internal colonization 
inaugurated whose keystone was the creation of 
small holdings adequate in size to employ the 
full time of the settler and his family. 

In czarist Russia the end of the nineteenth 
century had seen the appearance of an integrated 
governmental program of land colonization. In 
addition to the military, convict and forced 
settlements in Siberia efforts were made to en- 
courage the creation of peasant holdings and 
with the establishment of the Peasants’ Land 


Bank financed by the state loans imder extremely 
favorable conditions became available. It re- 
mained for the October revolution, however, 
with its underlying thesis of nationalization of 
the land to break up the old serf system com- 
pletely and make possible the inauguration of a 
program of land colonization on a general basis. 
From 1924 on, as V. P. Voshchinin has pointed 
out (American Geographical Society, Pioneer 
Settlement y p. 266-69), the processes of migra- 
tion and colonization in Soviet Russia became 
stabilized with the following concepts serving as 
the guiding principles. First, the free movement 
of Russian peoples was to be discouraged and 
mass colonization substituted on the basis of 
complete technical planning previous to settle- 
ment. Second, no migrations were to take place 
unless their purposes were “in keeping with the 
interest of the region to be colonized and unless 
the natives there are already provided for.” The 
federal government had at its disposal certain 
land reserves, notably in the administrative divi- 
sions of the Siberian area, the Far Eastern Re- 
gion and ICazakstan and in northern European 
Russia,' to which migrations were to be directed; 
similarly each autonomous national republic was 
to have its own land reserve and each province 
its local land fund for the purpose of settling 
colonists. Third, colonization was to be consid- 
ered “as a certain, scientifically based system of 
means to an end. . . . Therefore, the greatest 
care is taken in the preparation of the organi- 
zation plans for the development of each region 
designed for colonization. . . Fourth, “the 
principle of freedom and voluntary decision in 
migration remains valid as before for every citi- 
zen of the U. S. S. R., but . . . only collective 
migration is assured all possible help from the 
state.” Some of the benefits extended to such 
settlers were reduced fares, complete exemption 
from all taxes during the first three years of 
settlement and the extension of credits ranging 
from 400 to 600 rubles. 

In Great Britain the same procedure of set- 
tling small landholders with governmental as- 
sistance, beginning first in the case of Ireland, 
following in Scotland and then extending to 
England and Wales, was taking place. The bene- 
ficial results of this policy were particularly 
marked in Ireland. Until the close of the eight- 
eenth century Ireland had been a pastoral coun- 
try. But the elimination in 1 806 of all restrictions 
on the grain trade between England and Ireland, 
the abolition of the English com laws and the 
growth of the population of England brought 
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about a rise in the prices of agricultural products 
and converted Ireland into a cultivated country. 
At the same time the increase in the population 
of Ireland, which doubled between 1792 and 
1841 , led to keen competition for land; the result 
was that agricultural holdings were sublet and 
subdivided to an ever greater degree. Leases 
were rare with the result that tenants became 
more and more subject to the whims and op- 
pression of their landlords. Evictions, confisca- 
tion of improvements and excessive rents were 
more than ever features of the tenancy system. 
In response to the agitation for reform there was 
passed the Land Act of 1870, which granted 
Irish tenants the right to sell their interests in 
their leases, gave them compensation for dis- 
turbance and for improvements when evicted, 
abolished the ancient principle of the sacredness 
of free contract and liberalized state financial aid 
in the purchase of holdings. The inadequacy of 
the law, which left the Irish people still depend- 
ent on leased land for their living and failed to 
curb the rent raising proclivities of the land- 
lords, led to turbulence during the greater part 
of the 1870’s. The result was the passage of the 
Land Act of 1881, granting the “three F’s” — 
fair rent, fixity of tenure and free sale. Other 
reforms followed, chief among which were the 
land purchase acts of the 1900’s, whereby the 
state pledged its credit to enable tenants to pur- 
chase their holdings from the landlords, price 
being based on fair rents. By 1914 land to the 
value of over £120,000,000 had passed into the 
hands of occupying tillers, so that two thirds of 
all the small holdings of Ireland were possessed 
by former tenants. 

In Scotland the effect achieved was much the 
same, although the form of tenure differed fun- 
damentally. In 1886 because of the insecurity of 
the tenants, high rents and the difficulties en- 
countered in the enlarging of holdings the 
Crofters’ Holding Act was passed applying to 
the seven counties embracing the whole of the 
western and northern highlands. The principal 
provisions of this enactment were the following: 
a crofter or tenant could not be removed from 
his holding except for breach of certain statutory 
conditions; he was to be guaranteed a fair rent, 
which was to be fixed by public authority; on 
removal from his holding he was to be compen- 
sated for improvements for which he and his 
family had been responsible. In 1897 2 board 
was set up to further the development of agri- 
culture through land settlement schemes and in 
time its activities were extended to include all 


the crofting parishes. This board bought estates, 
divided them up, sold the holdings to settlers 
on the basis of purchase price annuities, made 
loans to encourage the erection of buildings and 
other improvements and cooperated with large 
landlords in carrying out land settlement proj- 
ects. In 19 1 1 the benefits of government aid 
were extended to small landholders throughout 
the country, so that fully two thirds of the farm- 
ers received either assurance of security of ten- 
ure or the offer of state financial assistance 
toward the purchase of holdings. It is important 
to note that in Scotland the chief settler re- 
mained the tenant; under the system built up 
by the various landholders’ acts he was guaran- 
teed right of occupation, his holding was pro- 
tected against sale, mortgage or division and he 
was promised a judicial rent. 

In England and Wales land settlement took 
still another form with the passage of the Small 
Holdings and Allotments Act of 1908. The 
Board of Agriculture and Fisheries was author- 
ized to purchase and lease estates, to divide 
them into allotments (of an acre or less) and 
small holdings (over an acre) and for the most 
part to turn these over to agricultural laborers 
and small farmers on the basis of perpetual 
leaseholds. These small holdings, which were 
in effect nationalized, were to be administered 
by the county councils. How rapidly the small 
holdings movement advanced in England and 
Wales before the World War may be seen from 
the fact that, between 1908 and the end of I9i4» 
195,499 acres were acquired, of which 178,911 
acres were let by the county councils to 12,584 
occupiers. The average size of the small holding 
was 14 acres. 

In the British dominions, particularly Aus- 
tralia, the desirability of converting what had 
once been pastoral lands into farming units led 
to the inauguration of a program of closer settle- 
ments on a grand scale. Before the close of the 
nineteenth century every effort of the Australian 
government to check the onward march of the 
pastoralists had been unavailing. Everywhere 
sheep herders were squatting on state lands, and 
their refusal to cooperate rendered quite futile 
the interesting plan for the settlement of the 
land by farmers, as set forth by E. G. Wakefield. 
Moreover their strength in legislative councils 
compelled the Australian states to recognize 
their possession of sheep runs by the passage 
of leasehold and free selection acts (beginning 
with the Robertson Act of 1861 in New South 
Wales). Yet in the long run Wakefield’s ideas 
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were to triumph in a modified form, although 
at great expense to the states which were com- 
pelled to repurchase the government lands from 
the pastoralists, sometimes several times over, 
before closer settlement could be attained. 

The heart of Wakefield’s scheme, as explained 
to the House of Commons by his friend Charles 
Buller in 1843, was the establishment of coloni- 
zation as “an extension of civilized society in- 
stead of that mere emigration which aimed at 
little more than shoveling out paupers to where 
they might die. . . .” To Wakefield land, labor 
and capital were the essential elements of any 
systematic program of colonization; and capital, 
to be obtained from the sale at comparatively 
high prices of the crownlands, was to act as the 
fusing force. Wakefield therefore suggested that 
the government first survey and then sell the 
public lands; the money thus received would pay 
for the assisted passage of agricultural laborers 
from England; these immigrants were to hire out 
among cultivators, meanwhile saving their earn- 
ings; they in turn would purchase land, thus 
providing the funds for other immigrants, who 
would be put to work on the farms already 
established. Thus an endless chain of land pur- 
chase, emigration from the home country, per- 
manent labor supply and further land purchase 
would be maintained. A colonization society was 
established and during the 1830’s and 1840’s the 
plan was experimented with in South Australia, 
New South Wales and New Zealand. It ended 
in failure, for capitalists continued to pour their 
funds into sheep herding, while those laborers 
who were brought over either hired out as shep- 
herds or chose to seek employment in the towns 
on the coast. 

The free selection program, first inaugurated 
by New South Wales and then in Queensland 
and Victoria, resulted in further triumphs for 
the pastoralists. The original intention was to 
grant only a temporary recognition of the rights 
of the sheep herders; in New South Wales, for 
example, pastoral leases on the crownlands were 
to be renewable every five years and the right 
of preemption was severely curtailed; on the 
other hand, agriculturists might obtain home- 
steads from the public domain on the basis of 
free selection, the state compensating the squat- 
ters for such improvements as they had created. 
The result was that the sheep men were able to 
entrench themselves more deeply, for by exer- 
cising the right of free selection they found it 
possible to purchase the key sites of their runs. 
Lieaseholds were thus converted into freeholds. 


so that during the twenty-three years that the 
Robertson Act was on the statute books of New 
South Wales the sheep raisers in the state came 
into possession of great landed properties. Agri- 
culture was no farther advanced relatively than 
it had been at the beginning of the settlement 
of the country. 

These successive failures compelled a radical 
change in Australia’s land policy. To further 
closer settlement beginning with 1888 one state 
after another abandoned the freehold form of 
tenure and substituted the leasehold, permitting 
only a conditional right of purchase; Queensland 
went so far as to deny any right of alienation. 
Beginning with Queensland in 1894 the states 
then proceeded to pass repurchase acts in order 
to hasten the breaking up of the large estates; 
in 1904 New South Wales was given the statu- 
tory power of compulsory resumption, as were 
later all the states except South and Western 
Australia. The road was now open for the inau- 
guration of a program of closer settlement. 

Victoria showed the way with the passage of 
various land settlement acts between 1899 and 
1914. To prevent aggregation and to insure the 
permanent possession of areas by their culti- 
vators it was ordered that a settler’s title to the 
land could not be secured until after twelve 
years of residence; after that time titles were to 
contain a clause requiring the settler or some 
member of his family to live on the land eight 
months of every year. The applicant was required 
to deposit 3 percent of the capital value of 
the land when the unit was entered. He then 
received a conditional purchase lease which was 
to extend over a period of thirty-one and a half 
years, the purchase price being repayable in 
sixty-three half yearly instalments consisting of 
4J percent interest and percent sinking fund 
per annum. During the first six years a settler 
could receive financial aid up to $2425, and 
after six years advances might be made up to 
$4850. State credits were provided for the erec- 
tion of improvements and the purchase of stock 
and implements. The commission in charge of 
the enforcement of the act even went so far as 
to build ditches and laterals in irrigated areas, 
plow the land, grade it, plant alfalfa and con- 
struct houses. In many cases livestock was pro- 
vided. This procedure saved time and money 
so effectively that in many instances settlers 
from Europe were living in their own houses 
and making good incomes from their own dairy 
herds thirty days after their arrival in Australia. 
Finally, the state found it necessary to organize 
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the settlers for cooperative buying and selling 
and to provide a competent superintendent for 
each district. This scheme has been conspicu- 
ously successful, as have similar ones modeled 
to a considerable extent after it, which have been 
adopted by other states of Australia and the 
Union of South Africa. 

An unforeseen post-war development has 
been Jewish land settlement in Palestine. The 
English mandate over Palestine, together with 
the Balfour declaration recognizing the rights of 
the Jewish people to reestablish its homeland, 
gave an impetus to Zionist activities, in which 
agriculture has been considered the essential 
basis for sound economic development. It is 
true that during the previous fifty years Jewish 
immigrants, aided to the extent of $50,000,000 
by Baron Edmond Rothschild, had established 
small agricultural settlements on the coastal 
plain, despite the prohibition by Turkish law of 
the acquisition of land by Jews. 

At the present time about 280,000 acres (sup- 
porting a farm population of 40,000) are in Jew- 
ish hands. About 31 percent of this acreage is 
held by the Palestine Jewish Colonization Asso- 
ciation, a foundation created by Baron Roths- 
child, and 25 percent by a Zionist organization, 
the Jewish National Fund; the balance is in 
private hands. The latter fund, supported by 
contributions of Jewry throughout the world, 
has purchased land which can be leased but not 
sold and is held as the inalienable property of 
the Jewish people. On this land it is the policy 
to accept settlers without capital; colonization 
is conducted by means of funds gathered in the 
same manner by the Jewish Foundation Fund, 
which furnishes money also for farm improve- 
ments and agricultural equipment. The most 
unique phase of this colonization is the fact that 
of the fifty-eight settlements with a total popu- 
lation of about 7200, the majority are in the 
form either of complete communes or of small 
holders’ cooperative settlements based exclu- 
sively on self-labor, the settlers being members 
of the labor federation. The majority of these 
settlements are located in the valleys along the 
maritime plain, the valley of the Jordan and 
the valley of Jezreel. The latter has become 
once again, as in Biblical times, the granary of 
Palestine. The cost of this type of settlement has 
been high; it has, however, been reduced from 
about $5000 per farm unit (exclusive of land) 
to between $3000 and $3500. It is hoped that 
eventually part of the money will be returned 
for use in future development, and contracts 
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guaranteeing such repayment have now been 
signed by about one half of the settlements. All 
new settlers under the Rothschild Foundation 
are required to sign contracts. 

The purchase of land was attended by great 
difficulties: oriental land laws, ownership based 
on tradition, unrecorded titles. It has given rise 
to considerable discussion over the rights of 
Arab tenants and squatters and the Arab agri- 
cultural population, a discussion not free from 
the political implications arising from the con- 
flicting interpretations of the mandate by the 
mandatory power, Zionists and Arab nationalist 
leaders. 

Astounding progress has been made. Fertile 
lands which had been abandoned because of 
malaria or otherwise neglected have been con- 
verted into areas of modem scientific agricul- 
ture, despite the fact that the majority of the 
settlers were without previous agricultural ex- 
perience. The scientific methods now established 
in orange and viticulture to supplant the primi- 
tive indigenous practises have been accepted 
by Arab growers as well. Swamps have been 
drained and irrigated, modem farms have been 
built, and an agriculture as primitive as that of 
Abraham’s time has been supplanted by one of 
modem science and implements. 

In recent years internal colonization has be- 
come an essential part of the agrarian programs 
of Latin American states. The general land law 
of Argentina calls for the founding of colonies 
and requires that land be surveyed, classified 
and planned. In Brazil colonies are established, 
settlers receiving for a time free food, medical 
care and seed. In Pern the government furnishes 
agricultural tools and seeds to colonists in the 
mountainous region and provides transportation 
for them from the seacoast to their destination. 
Mexico since the revolution has traveled farthest 
of all toward directed settlement of the land on 
the basis of small holdings. Deriving its author- 
ity from article 27 of the 1917 constitution the 
federal government has evolved a program in 
which the National Agricultural Credit Bank, 
the government and private land corporations, 
the latter threatened with expropriation of their 
holdings if they refuse to cooperate, all play 
parts. The plan calls for the establishment of 
colonies of small holders only after the land has 
been fully prepared and at least 50 percent of 
the prospective settlers have been secured. Colo- 
nists are entitled to 5 to 50 hectares of irrigated 
land, 15 to 250 hectares of good non-irrigated 
land and 50 to 5000 hectares of pasture land. 
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State credits are provided contingent upon the 
settler’s ability to carry himself over the initial 
trial years. The final title to the holding is not 
vested in the occupier until the completion of 
his payments to the state; he has no rights of 
mortgage or alienation until that time. As addi- 
tional aids to agriculture the government is com- 
mitted to admit into the country duty free such 
special articles as may be useful in the furthering 
of the colonization projects and to meet part of 
the traveling expenses of settlers proceeding to 
their holdings. 

That no quarter of the globe has been left 
untouched by the movement is demonstrated 
from the history of the Far East. In Japan, for 
example, special inducements have been offered 
settlers in an effort to colonize the northern 
island of Hokkaido. A tract of land of 12^ to 
25 acres is placed at the disposal of the home- 
steader without charge; if he succeeds in culti- 
vating at least 60 percent of his holding within 
five years he receives title to the land without 
any payment. Farm implements may be pur- 
chased at reduced rates through the government, 
while railroad fares for homesteaders are halved. 
During the 1910’s and 1920’s the central gov- 
ernment of China, the provincial governments 
of the three eastern provinces and local officials 
in the latter made repeated efforts to encourage 
the colonization of Manchuria. As C. Walter 
Young points out (Pioneer Settlement ^ p. 340): 
“For twenty years proclamations of provincial 
and district authorities in Manchuria have been 
posted . . . purporting to announce lands avail- 
able for the asking, together with offers of finan- 
cial assistance, food and implements.” While 
in many cases these generous offers, particularly 
on the part of colonization companies, have been 
merely traps to catch the unwary, it is undoubt- 
edly true that Manchuria’s colonization has been 
hastened by directed settlement projects. 

In addition to enacting legislation designed 
to hold their own nationals on the land many 
governments have recently adopted legislation 
to attract settlers from other countries. Thus 
the government of Brazil has offered to the 
South American Development Company of Ja- 
pan a tract of about 2,500,000 acres for coloni- 
zation. The Japanese government in turn grants 
subsidies to finance emigrants to Brazil. In Peru 
a large concession of land has been granted by 
the government to a Polish delegation, which is 
obliged to bring settlers from Europe. The con- 
cessionaire pays all transportation charges and 
furnishes camps, tools, seeds and the like. The 


government gives each settler a freehold of 60 
to 250 acres, the balance of the land going to the 
concessionaire to cover expenses of colonization. 

Similarly the agreements entered into be- 
tween the imperial government of Great Britain 
and the dominion governments of Canada and 
Australia provide for aid in placing English 
colonists on the land in the empire’s oversea 
possessions. This scheme grew out of the Em- 
pire Settlement Act of 1922, under which the 
British government was authorized to join with 
the dominion governments in any plan of as- 
sisted migration, meeting half the cost of the 
enterprises. As a result Great Britain and Can- 
ada in one particular instance came to an under- 
standing whereby three thousand British families 
were to be settled on the land in Canada. In 
order to defray their transportation costs, equip 
their farms and maintain them until they 
achieved results from farming operations the 
British government set aside $4,500,000. This 
sum Was to be advanced as credit to the settlers, 
the individual loans varying in amount but aver- 
aging about $1500 per family; the loans were 
to be repayable over a period of twenty-five 
years with interest not in excess of 5 percent. 
On its part the Canadian government pledged 
itself to furnish the settlers farms in established 
districts, the holdings to be equipped with 
houses and farm buildings as well as with a 
sufficient amount of land for immediate cultiva- 
tion. Between Australia and Great Britain an even 
more pretentious understanding was reached 
when in 1925 it was decided to settle 450,000 
immigrants in the commonwealth within ten 
years. In speaking of the Canadian project the 
Oversea Settlement Committee declared in 1926 
that “the scheme has thus far proved a con- 
spicuous success and promises to become the 
most successful effort in colonization undertaken 
by any government in modem times.” But Ste- 
phen Leacock (Economic Prosperity in the British 
Empire y p. 127), after a critical survey of all the 
settlement programs inaugurated throughout 
the empire, has come to a less sanguine conclu- 
sion, finding that “in spite of all the facilities 
afforded by the Act, the volume of [British] 
migration is less than it was before the War, 
without State subsidies. . . .” 

Colonization plans throughout the world 
ceased for the most part during the World War, 
reappearing, however, at its conclusion. This 
revival was stimulated to a considerable extent 
by the desire to assist ex-service men to obtain 
farm homes. Many countries adopted laws ex- 
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tending the provisions of existing land laws to 
gijint special privileges to former soldiers and 
sailors. All of the English speaking countries 
with the exception of the United States passed 
special soldier settlement legislation. This aid to 
the service men took a variety of forms. Reduced 
rates or free transportation and allowances were 
given to the soldier and his family during a 
probationary period. The soldier was given or 
sold land at the cost of purchase and subdivi- 
sion. Advice, guidance and instruction in farm 
and marketing practises were provided. The 
land was graded, and farm tools and sometimes 
farm animals were supplied free or at cost. 
Credit was advanced for the taking up of mort- 
gages and encumbrances; for clearing, leveling 
and ditching lands; for erecting fences, build- 
ings, barns and houses; and for construction of 
homes. Assistance was afforded in the organiza- 
tion and maintenance of cooperative buying and 
selling associations. In every instance the pay- 
ments for the purchase of the land or for the 
reimbursement to the state for advances made 
for improvements were stretched over a long 
period of time. 

In the United States unusual efforts were 
made by the administration to obtain the adop- 
tion of legislation authorizing the placing on the 
land of all interested ex-service men irrespective 
of their qualifications for the work. Fortunately 
this proposed legislation was not adopted by 
Congress. Under the present laws ex-service 
men receive certain advantages in filing claims 
and occupying their homesteads. So far as the 
federal reclamation projects are concerned, an 
ex-service man must possess the same qualifi- 
cations required of a civilian, that is to say, those 
of capital, experience, industry and character; 
but he is given a preferential right of entry of 
ninety days at the opening of any public land 
farm units. 

A number of the states in the union did at- 
tempt, however, to launch land settlement ex- 
periments. During the war period and immedi- 
ately thereafter California, Washington, Oregon, 
South Dakota, North Carolina, South Carolina 
and Colorado set up land settlement boards; in 
the first four states the boards were authorized 
to acquire land for subdivision or to subdivide 
state lands. Some of the statutes contained pro- 
visions for the improvement of the plots, sale 
to settlers on easy terms and advancement of 
credit for the purchase of livestock and equip- 
ment. 

The California Land Settlement Act of 1917 
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more nearly approximated Australian examples 
than any other similar legislation in the United 
States. Here the statute created a Land Settle- 
ment Board and loaned it money at 4 percent 
interest, the whole to be repaid in fifty years. 
The board' was to plan communities and furnish 
them with expert guidance, extend credits to 
and amortize the payments made by the colo- 
nists, help the settlers in the creation of coop- 
erative agencies and by its assistance lessen the 
time in which each farm was to be improved. 
Two such projects were launched, the first at 
Durham and the second at Delhi. At Durham 
the board bought 6300 acres, of which 5000 
acres were capable of irrigation. The board then 
proceeded to build irrigation works and divided 
the plot into farms varying from holdings of 9 
to those of 300 acres. The land was leveled, 
crops were planted, settlers were helped in the 
planning and erection of their houses and farm 
buildings and were granted loans running as 
high as $3000. Following all European and Aus- 
tralian precedents prospective settlers were not 
encouraged unless they possessed a sizable capi- 
tal of their own. In this case it was found that 
settlers would require $4500 of their own money. 

Certain definite lessons have been learned 
from this beginning in California which must 
be intensively applied before the United States 
can hope to match the progress in directed land 
settlement already made in other quarters of the 
globe. All factors which control health and pro- 
duction must be studied before the land to be 
colonized is acquired. The price to be paid for 
land should be fixed on the basis of its earning 
capacity from cultivation. Only group or colony 
settlement should be attempted. Cooperative 
activity in buying and selling is an essential of 
rural progress. Every settler should have enough 
capital of his own to protect the state against the 
losses it might suffer because of the lack of thrift 
or experience of the settler. The minimum re- 
quirement should not be less than 10 percent 
of the cost of the improved farm. Title to the 
land should be retained by the state for at least 
ten years. While the form of tenure granted 
should be designed to prevent speculation it 
should at the same time safeguard ownership. 
A perpetual lease with the right of children to 
inherit gives as secure a tenure as a freehold 
title. The land should be prepared beforehand 
to enable the settler to derive an income from 
it as soon as possible. Arrangements for lending 
money and helping in the building of homes 
should always be features of any planned devel- 
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opment. The settler’s source of credit in the 
United States is now limited to the local banks, 
which will lend only for short terms and at high 
interest rates. The Federal Land Banks cannot 
help him in these early years, as they will lend 
only on patented improved land. What is needed 
then is another source of credit on which the 
settler may draw to meet his immediate needs 
of development, repayments to be made over a 
long period of years at a low rate of interest. In 
this respect the United States has lagged a quar- 
ter of a century behind other nations. Settlers 
are to be aided with advice as well as credit. 
The number of settlers must be large enough to 
create a distinct community life, in order that 
they may be encouraged to adopt new and im- 
proved methods of farming, to raise pure bred 
stock and to buy and sell cooperatively. 

El WOOD Mead 
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LAND SPECULATION is a type of specula- 
tion which deserves special consideration not 
only because of the economic peculiarities of 
the commodity that is the subject of specu- 
lative activity but also because of the extensive 
and special consequences of that activity. Specu- 
lation in land is distinguished from investment 
in land by a broad zone rather than a sharp line. 
The investor in land acquires it primarily with 
a view to employing it as a factor of production; 
the speculator primarily in the hope of profiting 
by an expected increment in value. The investor, 
however, may be compelled to assume risks of 
changes in value, while the speculator may find 
it necessary to engage in the developmental 
functions of a producer either as an incident of 
ownership or as a means of promoting the in- 
crement of value which he is seeking. Frequently 
the purchase is motivated by both objectives. 
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Land speculation is distinguished from other 
types of speculation largely by the special attri- 
butes of land regarded as a commodity. Specu- 
lation in land is materially affected by the lack 
of homogeneity of the units of sale. Occasion- 
ally, as in land booms and in mineral specula- 
tions, location is so paramount a consideration 
that trading may occur from plats and other 
descriptive material, but in most cases actual 
examination is requisite. Since land cannot be 
assembled at market centers for inspection there 
is lack of widespread familiarity throughout the 
market with the facts of supply and demand and 
with the movement of values. The fluidity of 
the land market is further limited by the com- 
plicated details necessary to effect a transaction. 
In many cases speculative acquisition involves 
the assumption of heavy obligations for fixed 
charges and burdensome managerial responsi- 
bilities. If the land is divided into numerous 
small holdings, a speculator is confronted with 
an excessive amount of costly negotiation. In the 
case of urban lots the appropriation of a poten- 
tial increment in value is inhibited by the pres- 
ence of buildings which would have to be 
removed to permit more intensive utilization. 
These various conditions prevent the land mar- 
ket from having the continuity and liquidity 
characteristic of the markets for wheat, cotton 
and standard securities. The lack of homogeneity 
has prevented the development of short selling 
and therefore of hedging. Recent attempts at the 
formation of real estate exchanges have not 
materially altered the situation. In turn the fact 
that land is not liquid, except in brief periods 
of boom activity, and the inability to hedge limit 
the readiness to buy and sell characteristic of 
certain other commodities. All land speculation 
is speculation for the rise, based on a feeling, if 
not a conviction, that the general trend of land 
values is continuously upward — except of course 
in the case of a genuine boom, where each indi- 
vidual expects to sell before the turning point 
is reached. 

Land speculation takes many forms in ac- 
cordance with the character of risk and the 
various arrangements for the making of trans- 
actions. In the case of good agricultural land 
recently opened for settlement the prospect for 
an increase in value may be fairly certain, de- 
pending mainly on increase of population and 
development of transport facilities, local markets 
and social utilities. In a developed agricultural 
area increase or decrease in value depends largely 
on the course of agricultural prices, their relation 
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to the prices of other commodities, and tenden- 
cies in taxation. The movement of the general 
price level is also a major influence on prices of 
urban land and of forest and mineral lands. 
Land values are not, however, nearly so respon- 
sive to changes in the business cycle as are the 
prices of other commodities. 

Land prices, particularly of mineral and urban 
lands, also fluctuate widely in response to merely 
local influences. A sudden discovery of oil may 
give rise to a brief period of frenzied specula- 
tion. The values of particular urban areas are 
responsive to innumerable influences, such as 
the development of public improvements, the 
shifting of fashion, the sudden development of 
local industries or the encroachment of an ob- 
noxious industry. Ordinarily, however, where 
an increment can be reasonably anticipated it 
tends to be capitalized; this in turn restrains 
further speculative activity. Normal activity in 
the buying of land in the expectation of an 
increment in value may, however, suddenly de- 
velop into a land boom. In a boom values tem- 
porarily rise out of all normal relationship 
to actual or potential income. A boom is likely 
to be preceded by a considerable period of stead- 
ily rising prices, which attract widespread atten- 
tion to the opportunities for a speculative profit. 
Once started, the increase in momentum, inten- 
sified by the ingenious activities of the pro- 
fessional land promoter, is cumulative. The 
financing of land speculation is carried on in 
large part by the same institutions which make 
possible investment in land. Mortgage credit 
institutions may stimulate ownership and small 
holdings, or they may become linked with large 
speculative schemes. Before the development of 
stock exchanges a method of speculation on mar- 
gin existed in the widespread practise of buying 
land on deposit of a fourth or less of the full 
price with the hope of selling out at a profit 
before final payment was due. A land boom, 
especially an urban or mineral boom, may give 
rise to a rapid turnover of options and “binders,” 
or contracts of sale secured by a small down 
payment. On the other hand, the great boom in 
agricultural land in the United States at the 
close of the World War was based mainly on 
conservative terms of sale. 

Both the small speculator and the large land 
company appear in the history of land specula- 
tion. Both contribute to rising values; the latter 
involves also in its success or failure the numer- 
ous investors in its stocks and the credit insti- 
tutions with which it is usually closely associated. 
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Land speculation has constituted in the main 
a comparatively recent phase of the development 
of capitalism. So long as property in land was 
tribal, corporate or public, there was lacking the 
freedom of transfer essential to speculative ac- 
tivity. Under the manorial system in Europe 
land tenure was rigidly governed by custom, and 
even after that system was replaced by more 
modem forms of tenure and long after the de- 
velopment of a money economy — a sine qua non 
of land speculation — property in agricultural 
land was subject to numerous customary or legal 
incidents that restrained the freedom of transfer 
essential to speculation. Traditional attachments 
of families, whether of peasants or of landlords, 
to particular holdings; long leases; the embry- 
onic character of the land market and of facilities 
for mortgage credit; and the crude and costly 
methods of effecting transfer of land titles ex- 
erted a severely restraining influence on the sale 
of land, particularly of agricultural land. 

Land speculation first acquired economic sig- 
nificance as a concomitant of urban develop- 
ment. The cities of Egypt, Babylonia and 
Greece and Rome under the republic appear to 
have developed under rather strict public con- 
trol, which precluded speculation; but with the 
pressure of population and the increased devel- 
opment of a money economy in imperial Rome 
land speculation on an extensive scale made its 
appearance. Rising land values and tenement 
housing accompanied speculation in building 
sites. During the Middle Ages difficulties of 
land transfer made speculation impossible. The 
subdivision of holdings necessary to the rapid 
city building of the twelfth and thirteenth cen- 
turies was accomplished by means of land leases. 
Building sites were leased for a fixed sum, 
usually for an indefinite period; increasing rents 
therefore did not bring increasing returns to the 
landowner, and speculative activity was directed 
to house building and ownership, where it was 
carried on extensively. The seventeenth and 
eighteenth centuries marked the culmination of 
the building up of great landed estates. Fortunes 
were gained by enterprising individuals in the 
course of this evolution; in 1546 a certain citizen 
of Antwerp secured control of large tracts of 
land near the city, laid it out in lots and avenues 
and sold it to the rising city merchants for coun- 
try houses. But in general the continuing diffi- 
culties of purchase and the mercantilistic policies 
of the period left little room for widespread 
speculation in land. 

The nineteenth century saw the development 


of land speculation on a scale so extensive as to 
constitute a major social problem. Industrializa- 
tion and the crowding into cities were the driving 
force behind urban land speculation; the removal 
of legal restrictions and a laissez faire policy 
were its opportunity. While rapid city building 
first occurred in England and was accompanied 
there by a certain amount of speculation in 
building sites, the type situation and the pattern 
of future development, for the continent at least, 
were set by the rebuilding of Paris by Napoleon 
III under Haussmann. With the publication of 
the decree laying plans for the cutting through 
of new streets widespread speculation set in. 
The remaking of the city meant an immense 
increase in values. Speculation was carried on 
by land companies as well as by individuals; it 
was facilitated by the development of mortgage 
banks and it drew upon the already established 
financial institutions for support. During the 
i86o’s and 1870’s many of the cities of northern 
Europe followed the example of Paris. Brussels 
was the first to adopt the widened streets and 
the replacement of single dwellings by tenement 
houses on the Parisian model. The change was 
accompanied by similar widespread speculation. 

It was, however, in Germany that urban land 
speculation developed in its most acute form. 
It was most active in Berlin and Munich, espe- 
cially the former, which was growing with un- 
usual rapidity, but was present in all the larger 
cities. In Berlin a real speculative fever set in 
during the i86o’s and reached its height in the 
1870’s. The total value of land in the city 
doubled between 1865 and 1880. The slight 
recession of activity after 1875 gave way to in- 
creased speculative activities in the i88o’s and 
1890 ’s, which contributed largely tokthe crisis of 
1900-02. A distinguishing feature t^’the situa- 
tion in Germany was the predominance of large 
scale, organized speculation. While many indi- 
vidual owners took advantage of rising land 
values within and around the cities to sell at a 
profit and while much buying and holding of 
land was done on a small scale, the important 
speculators were the large land companies (TVr- 
raingesellschaften). While these land companies 
could afford to hold land out of use for long 
periods awaiting rises in values, their profits 
depended in the end upon its sale; and when no 
other purchasers appeared, they themselves often 
set up intermediate purchasers of building sites 
{Baustellenhandler)y which immediately resold 
at a profit to building companies (Bauunter^ 
nehmer), A similar pattern of relationships has 
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appeared in city development throughout the 
world during the nineteenth and twentieth cen- 
tufies (see Real Estate); but in Germany far 
more than elsewhere the active force in the 
development was the land speculator. It was 
usually the land company alone which had ade- 
quate capital; of all the land companies oper- 
ating in Dresden in 1910 the smallest had a 
capital of 1,000,000 marks, the largest of 6,000,- 
000 marks. The building companies, on the 
other hand, were generally small and lacking in 
adequate credit facilities; in many cases they 
were but straw men for the land companies; 
they were financed partly by the latter and partly 
by the large banks (Grossbanken), the mortgage 
banks (Hypothekenhanken) and the various in- 
surance institutions. The large Terraingesell- 
schaften were also closely related to the Gross- 
hanken. Thus land speculation became doubly 
linked to the whole credit system of the country 
— ^through the widespread holding of the shares 
of the Terr aingesellschaf ten and through the ad- 
vances made for speculative purposes by credit 
institutions. In the crisis of 1900-02 and again 
in that of 19 ii a serious difficulty was created 
by the immense losses sustained by these insti- 
tutions as a result of the failures of such com- 
panies. 

Since the World War land speculation has 
greatly decreased in Germany and the other 
European countries. The fall in prices and the 
lack of capital have wiped out most of the land 
companies, while the widespread development 
of communal and semicommunal landownership 
and of municipal and public housing programs 
has largely prevented the reappearance of land 
speculation. 

In the United States rapid city growth was 
accompanied and in many cases hastened by 
extensive land speculation. The story of the 
Astor fortune has acquired almost a mythical 
currency. Astor began buying land in Manhat- 
tan as early as 1805; in 1847 his fortune was 
estimated at $20,000,000. Later parceling out of 
New York City land was accompanied by fla- 
grant corruption, choice water front lots being 
sold for nominal prices to favored politicians, 
while fortunes were reaped by speculators with 
inside knowledge of the course of public im- 
provements. Similar situations occurred in most 
cities, small and large, throughout the country. 
In New York City a further widespread real 
estate boom occurred between 1900 and 1910, 
resulting in a 116.3 Percent increase in assessed 
valuo of land within the city. Higher assessment 


rates coupled with rising interest and tax rates 
temporarily checked speculative activity, but 
from 1922 to 1926 it reappeared. Suburban de- 
velopment gave opportunity for new forms of 
land speculation and promotion. Throughout 
the country hundreds of miles of paved streets, 
electric lights and sewage systems have replaced 
agricultural land only to remain unused and 
ghostly monuments of optimism. 

Speculation in agricultural and mineral land 
has accompanied the opening to settlement of 
new areas in all parts of the world throughout 
the nineteenth and twentieth centuries. There 
have been cases of speculation in agricultural 
land in Europe, such as the widespread specu- 
lation in the confiscated lands of Emigre nobles 
after the French Revolution; but such activity 
has been small in comparison with that in the 
newer countries. For the most part land specu- 
lation occurs where there is the prospect of a 
rapid shifting of land from one use to another, 
whether from forest to agricultural use, from 
agricultural to urban or from low value resi- 
dential to high value commercial uses; and such 
opportunities have been most evident, apart 
from the cities, in the newly developed lands. 

In the American colonies land speculation 
made its appearance early, not unaccompanied 
by fraud. Land companies as well as individuals 
obtained vast tracts of land west of the Alle- 
ghenies at negligible prices. Throughout the 
country speculation was one of the most impor- 
tant motivating forces in the advance of the 
frontier; after 1800 it was carried on to a greater 
extent than formerly by small purchasers and 
settlers, who bought far more land than they 
could hope to till, in the expectation of rising 
values. The first real craze of speculation oc- 
curred after the War of 1812 when the Treasury 
agreed to take the notes of western banks in 
payment for land in return for agreement by 
these banks to accept and reissue Treasury notes. 
Large speculators increased in number after 
1820. There were many records of fraud; at 
auctions of township land groups of speculators 
often agreed not to bid above a minimum price 
and then resold at a high profit. There was a 
period of great speculative activity in the years 
after 1830. Land was bought only to be resold, 
with no intention of settlement. In many cases 
local banks were heavily involved in the financ- 
ing of such sales. The panic of 1837 wiped out 
many speculators and caused a lull in their 
activity, but just before the crisis of 1857 there 
was another outbreak of speculative mania. All 
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along the frontier speculation ran ahead of settle- 
ment; in many cases it held land out of the 
market so long that settlement was forced to 
pass around or over it. With the adoption of 
preemption and homestead laws more land was 
acquired directly by farmers instead of passing 
through the hands of land jobbers, but there 
were always opportunities for evasion. The great 
grants of land to railroads and to educational 
institutions, the swamp land grants and the dis- 
tribution of mineral lands opened vast new 
territories for land speculation. Even with the 
passing of the frontier about 1890 speculation 
attending the development of new areas con- 
tinued. Railroads continued to be cut through 
new sections and land along the way sold at a 
profit by those who had had knowledge of the 
coming of the railroads. Speculation in mine 
and oil lands increased. In 1909 and 1910 the 
whole country was swept by a wave of specula- 
tion which involved most of the banks in ex- 
tended loans. There was a great boom in agri- 
cultural land throughout the west and south at 
the close of the World War, the effects of which 
were intensified by the crisis of 1929. 

In most of the British colonies the early 
period of settlement was accompanied by land 
speculation very similar to that in the United 
States. In Canada the basis for future specula- 
tion was laid in the colonial period in huge 
grants to large owners, to the clergy and even 
to land companies. At a later period railroad 
building was accompanied by land speculation 
schemes and forest and mineral lands were par- 
celed out to favored politicians for speculative 
uses. Recurring attempts at reform and the set- 
ting up of land settlement schemes did little to 
check such abuses. Speculation marked the early 
stages of settlement in nearly every section of 
Australia. The introduction in 1831, under the 
influence of Wakefield, of the sale of public 
lands at auction at a minimum price, brought 
to an end the period of land grants which had 
already resulted in alienation of much of the best 
land, but it did not put an end to speculation. 
In most of Australia administrative inefficiency 
and the successive raising of the minimum price 
for lands gave the necessary opportunity. Even 
the successes of the scheme engendered a spirit 
of speculation. In south Australia, where the 
Wakefield scheme was to receive special appli- 
cation, the difficulties of securing settlers led the 
government to sell off portions of its land to a 
few capitalists at very low rates, with the expec- 
tation of increases for later purchasers. Admin- 


istrative inefficiency in surveying new territory 
contributed also to speculation in town sites by 
the numerous immigrants. In the boom in Mel- 
bourne city lands which culminated in the crash 
of 1892, pastoral and mining lands were also 
drawn into the speculative vortex, with serious 
results to agriculture as well as to public finance. 
In New Zealand provincial control of land dis- 
posal frustrated the efforts of the central govern- 
ment to build up small settlements and resulted 
in a land boom which collapsed in 1873. It was 
not until the i890*s, however, that effective land 
reform measures were introduced. Speculation 
was, nevertheless, still extensive in New Zealand 
and land changed hands with great rapidity. 

In South America settlement of new areas 
exhibited great variations in the different coun- 
tries; in general it was complicated by the ex- 
istence of native races with their own methods 
of land tenure and by the fact that immigrant 
settlers were in many cases unable to secure title 
to lands but were forced to become tenants of 
the descendants of original large holders. Never- 
theless, wherever railroads were built there is 
evidence of speculation in land grants. The new- 
est area of migration, Manchuria, is apparently 
experiencing a similar course of events. Public 
officials purchase land in districts in which they 
plan to build railroads; these are then actually 
built several miles to one side of towns along the 
right of way, thus assuring a market for the 
intervening land. The lucrative nature of the 
practise has led to railroad construction more 
rapid and extensive than is warranted by existing 
settlement. 

The question of the social advantages and 
disadvantages of land speculation is in part a 
phase of the more general question of the ad- 
vantages and disadvantages of private property 
in land and indeed of capitalism as a whole. 
Given private property in land, unrestricted 
markets, private initiative and an unstable price 
structure, fluctuations in land values and con- 
sequently speculation are inevitable. Assuming 
these basic conditions, a certain degree of social 
justification for speculation may be alleged even 
though its excessive manifestations may be de- 
plored. Under a system of private property 
someone must own the land and take chances 
on fluctuations in values. Legitimate productive 
enterprises necessarily incur risks of changes in 
land prices unless these can be shifted to specu- 
lators. Prospects of a speculative profit stimulate 
economic enterprise, such as pioneer settlement, 
prospecting for minerals and planning and de- 
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veloping urban subdivisions. While economists 
do ^not agree as to whether high land values 
cause high rents or vice versa, there is little 
question as to the effect of speculative promotion 
activities in building organization and prices or 
as to the lack of adequate housing facilities for 
the vast majority of the population which results 
from speculatively controlled city growth. Over- 
expansion of the farm area is also stimulated at 
times by land speculation, particularly in the 
opening up of new areas for products enjoying 
a narrow market, such as truck crops and fruits. 
Ill advised reclamation is promoted in periods 
of rising prices for farm land, and submarginal 
lands are occupied which later must be aban- 
doned. Land values out of all proportion to 
possible farm incomes and taxes based upon 
such values can only result in a depressed agri- 
culture, in a mounting burden of mortgage 
indebtedness and an increase in farm tenancy. 
The chaotic and excessive development of min- 
eral production is also attributable in large part 
to the speculation inevitable in so risky an 
industry. 

When land speculation takes the form of a 
boom, the unfavorable consequences already 
mentioned are intensified and are accompanied 
by others. Small investors who can ill afford to 
assume financial risks are drawn into the vortex 
of speculation. Studies of the agricultural boom 
at the close of the World War indicate that urban 
speculators reaped most of the harvest of realized 
speculative profits, leaving farm buyers handi- 
capped by abnormal capital investments. Mu- 
nicipalities as well as private businesses incur 
an abnormal indebtedness in expectation of a 
rapid development, which is suddenly termi- 
nated. Business may be long handicapped by the 
aftermath of heavy taxation, abnormal financial 
obligations, distrust by credit agencies and the 
large volume of distress liquidation. 

Single taxers and others have laid much em- 
phasis on the distributive injustice involved in 
appropriation of the unearned increment (q.v.). 
This question is related to the wider problem of 
the social evaluation of private property in land. 
There is no conclusive evidence to show that 
land speculation contributes materially to in- 
equality of wealth distribution. The longer the 
period during which values increase and the 
more frequent the turnover, the more widely the 
increment is diffused. It is an open question 
whether losses of professional speculators may 
not in the long run exceed gains. It is widely 
believed that the aggregate expenditures of min- 
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eral prospectors exceed their profits; and studies 
of urban land values suggest that, taking into 
account carrying charges and costs of promo- 
tion, development and sale, the balance may be 
on the red side of the ledger. Individuals and 
concerns that have special advantages in obtain- 
ing information, ample credit and particularly 
political influence in the control of municipal 
improvements enjoy unusual advantages in land 
speculation. It is doubtful, however, whether 
their opportunity for making abnormal profits 
is as great as that enjoyed by those in a position 
to manipulate prices of securities. 

Restriction of abnormal land speculation or 
alleviation of its worst abuses is worthy of seri- 
ous consideration. The problem would be largely 
solved of course by the elimination of private 
property in land or by the single tax in its ex- 
treme form, whatever the other advantages and 
disadvantages of such measures. Various groups 
have suggested methods for minimizing the evil 
effects of land speculation. In the case of mineral 
and oil lands the formation of mineral pools and 
the “unitization** of oil well operation would go 
far toward eliminating speculative abuses. For 
both agricultural and urban land increment taxes 
have been proposed and experimented with, 
notably in England and Germany; taxes on re- 
sales within a limited period after purchase have 
also been suggested. Some of the abuses may be 
mitigated through pressure by credit agencies to 
restrain excessive speculation and through the 
efforts of the real estate profession to impose a 
higher ethical level of practise. Without abolish- 
ing private property governments are in a posi- 
tion to take most of the profit out of speculative 
activity by various measures: on the one hand, 
as has been done in a number of European cities 
since the World War, through the provision of 
adequate housing at a cost lower than that pre- 
vailing under a system of private speculation; 
on the other, in the case of agricultural land, 
through proper distribution and use of the pub- 
lic domain and through the establishment or 
encouragement of cooperative settlements and a 
system of small farming based on continuous 
income rather than on the hope of sudden gain. 

Lewis Cecil Gray 
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Tax; Unearned Increment; Rent. 
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LAND TAXATION. The land tax is probably 
the oldest form of taxation. Essentially a tax on 
the yield of land, in its primitive form it was 
assessed on the basis of area. In its more devel- 
oped form it is a tax on the annual revenue 
derived from land or on the capital value of land. 
Originally the land tax was strictly a tax in rem, 
levied according to purely objective character- 
istics of the tax base without regard to the per- 
sonal characteristics of the taxpayer. In more 
recent years, however, the tax tends to assume 
the characteristics of a personal tax. Taxation 
of land is also accomplished by means of general 
tax measures, such as the general property tax, 
in which landed property is the foundation of 
the tax base, and the general income tax, which 
reaches the income derived from land. The ad- 
vent of income taxation in modern times re- 
duced the fiscal importance of land taxes. Where 
the land tax continues to exist alongside the 
general income tax it is generally used as a means 
of subjecting income derived from property to 
a heavier tax burden. In countries with a de- 
centralized form of government land taxes are 
usually reserved for local taxation. Land taxes 


proper should be distinguished from the so- 
called increment taxes, such as the increment 
duty and reversion duty in England and the 
various increment taxes in Germany, which were 
adopted primarily for the purpose of appropri- 
ating the unearned increment in land value by 
the state as well as discouraging speculative land 
holdings and in which fiscal motives were of 
secondary consideration {see Unearned Incre- 
ment). 

The origin of land taxes is lost in antiquity. 
The earliest land taxes were usually associated 
with the conquest of foreign territory and were 
in the form of tributes levied by the conqueror 
upon the subjugated people for the use of the 
conquered land. There were land taxes as early 
as 2000 B.c. in China and a tax cadaster based 
on a comprehensive survey of agricultural land 
is known to have existed in early Egypt. In part 
derived from the Roman land tax and in part 
an independent development, primitive forms 
of the land tax existed throughout the Middle 
Ages; they were, however, of slight importance 
and of transitional character. A tax on land was 
introduced in England in 1692 but was con- 
verted into a redeemable rent charge in 1798. 
The development of effective land taxes did not 
begin until the establishment of modem cadas- 
ters, for which the Austrian Censimento milanessy 
prepared in the years 1719 to 1760 and the first 
of its kind, served as a model. The land tax was 
the object of a lively discussion in the economic 
literature of the early modem period. For a time 
it was not only considered as the principal tax 
but was advocated as the sole form of taxation. 
This single tax doctrine {see Single Tax) found 
in English economic literature of the period 
from the sixteenth to the eighteenth century 
attained special importance with the physiocrats. 
The physiocratic doctrine exerted perceptible 
influence upon the fiscal policy of the French 
Revolution, and the French land tax of 1790 
served as a pattern for subsequent land tax leg- 
islation in other countries. The land tax spread 
to most of the countries of continental Europe, 
to some countries of the Far East, where it built 
upon the traditional ancient tax forms, and 
gained a strong foothold in Australia, where it 
was considerably modified in the light of the 
economic and fiscal needs of the country. In the 
United States the early adoption of the general 
property tax left no room for land taxes proper, 
but with the differentiation of property and the 
growing evasion of personal property under the 
general property tax the latter has become to a 
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large extent a special tax on land. The land tax 
experienced a considerable revival during the 
posl-war period. It is prominent in the tax sys- 
tems of the new states in central and eastern 
Europe and has been in a modified form incorpo- 
rated into the fiscal structure of Soviet Russia. 

The establishment of special tax rolls, the so- 
called cadasters, has been found indispensable 
to the effective administration of land taxes. The 
cadaster is a register kept up to date recording 
all the facts necessary for the assessment of 
taxes, such as area, type of soil, kind of crop 
and degree of fertility. The establishment of 
complete and reliable cadasters covering an en- 
tire country is therefore a task of many years, 
even decades, the expense of which is justified 
on the ground that such a survey serves other 
important ends, as, for example, national de- 
fense. During the nineteenth century many 
countries established cadasters. 

Where the revenue is used as the basis of 
assessment the cadaster is designed to facilitate 
the estimate of the average yield of a plot of 
land. Such an estimate presupposes an accurate 
survey of all the land and its classification into 
groups according to type of crop, degree of pro- 
ductivity and other characteristics. While in one 
country the rough classification into arable land, 
pasturage and timberlands may suffice, in others 
a more refined method of differentiation accord- 
ing to the type of cultivation may be required. 
The country as a rule is divided into assessment 
districts. Within each district careful estimates 
are made of the productivity of typical plots of 
land, which are then used in estimating the 
probable yield of comparable plots. In Japan a 
single assessment district is chosen as a model, 
and the yield of plots in the other assessment 
districts is estimated by comparison with the 
plots in the model district. In order to ascertain 
the net yield it is often customary to deduct 
production costs from the gross yield. But since 
these are usually lump sum deductions of a 
somewhat arbitrary nature, the result is not the 
average net yield but at best lies somewhere 
between the gross and the net yield. In order 
to take into account the fluctuations of price, 
crop yields and marketing conditions for agri- 
cultural products the cadaster value is taken as 
the average yield of usually ten to fifteen years. 
Years of unusually large crops as well as those 
where exceptionally high prices prevail for agri- 
cultural products are usually omitted in this 
computation. A cadaster prepared in this man- 
ner thus indicates only the average yield to be 
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expected under normal conditions of standard 
cultivation. In countries where tenant farming 
predominates the procedure of ascertaining the 
yield of land is simplified by the use of farm 
rentals as cadaster values. In this case a fictitious 
rental of the plots farmed by their owners must 
be determined. This, however, offers no diffi- 
culty because of the wealth of data available for 
comparison. As the tax on rentals reaches only a 
portion of the net yield, namely, the net rent 
accruing to the owner, it has become customary 
in such countries to levy a special tax upon 
tenant income and the income of farmers culti- 
vating their own land in addition to the land 
tax covering rent income. The land tax in the 
form of a tax on the revenue derived from land 
possesses the disadvantage of leaving untaxed 
land which yields no current returns or taxing 
it incompletely in times of rapid appreciation of 
real estate when market prices of land increase 
at a faster rate than that warranted by the earn- 
ing capacity of land. It was this circumstance 
among others which accelerated the adoption of 
the increment taxes in countries which assessed 
their land taxes on the basis of return. 

Where the value of the land is the basis of 
assessment, the practise has been to use the 
capitalized value of the average annual yield or 
to assess the tax upon the so-called current or 
market value. In the long run the former is 
undoubtedly the more accurate index of taxable 
capacity. It suffers, however, from the difficul- 
ties inherent in ascertaining the net yield and is 
further complicated by the problems involved 
in the selection of the proper interest rate as the 
capitalization factor. Assessment according to 
the current or market value is preferably based 
as nearly as possible upon the sales price of plots 
of similar quality and in similar locations. This 
assumes of course that the turnover in the real 
estate market has been sufficient to furnish ade- 
quate comparative material. Since the purchaser 
in the sale of land used for agriculture usually 
bases his offer upon a profit calculation previ- 
ously made, thus arriving at the value of the plot 
by way of its yield, the current value will at 
times approach the capitalized income value. 
But as a rule the differences between the two 
are rather considerable, particularly in coun- 
tries where land hungry peasants may force the 
price of small holdings beyond the level justified 
by their earning capacity or where the amount 
of prestige attaching to ovmership of landed 
estates may exercise a similar effect on the values 
of such estates. In general the use of real estate 
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values as the assessment basis is an unreliable he is able to shift the tax charge to his consumers 


guide for the just distribution of the tax burden. 

The problem of rates offered no particular 
difficulties in the older land taxes; they were 
strictly proportional, applied to all real property 
and were levied without regard to the personal 
circumstances of the taxpayer. The more recent 
land taxes, however, have incorporated the prin- 
ciple of differentiation according to the type of 
crop, location, kind of farming or in the form of 
a progressively graduated tax. Japan is an ex- 
ample of the differentiation of tax rates accord- 
ing to type of crop. Rice fields and truck farms 
enjoy a lower tax rate than do lands devoted to 
other crops. The Polish land tax as applied to 
the area which was formerly a part of Russia 
groups the land into several classes, selects one 
class as the standard unit and calculates the 
rates for the other classes by multiplying the 
standard rate by various factors fixed by law. 
The principle of graduation was introduced into 
the Italian land tax of 1917 and into the new 
land tax legislation of the various German states 
after the World War. A most elaborate rate 
structure is found in the land taxes in Australia 
and New Zealand with differentiation according 
to size of estate, character of tenure and resi- 
dence of the owner: absentee owners are taxed 
at a higher rate. Differentiation of the tax burden 
by means of graduated surtaxes in addition to 
a basic proportional tax is a feature of the Polish 
land tax as well as of the land tax legislation of 
the Austrian succession states. In Soviet Russia 
the so-called agricultural tax as modified in 1926 
is a progressive tax levied on the earnings of the 
peasant household regardless of source and 
assessed at standard rates fixed in accordance 
with the economic conditions prevailing in the 
various parts of the country. The use of rate 
graduation and differentiation is frequently in- 
spired by other than fiscal motives. In countries 
of extensive agriculture, such as Australia, dif- 
ferential rates have been resorted to in order to 
discourage the formation of large estates, tenant 
farming and absentee landlordism. In densely 
populated countries use is made of differential 
rates and exemptions to foster the development 
of certain types of cultivation and to promote 
land improvements, such as clearing of forests, 
reforestation of denuded areas and reclamation 
of land for agriculture. 

Land taxation in any form raises the cost of 
production and lowers the net income yielded 
by land. The immediate burden of the tax rests 
on the producing farmer. The extent to which 


by raising the prices of his produce depends 
upon a number of circumstances. In a compara- 
tively self-sufficient economic area protected by 
a tariff wall against the importation of agricul- 
tural products from abroad an increase in the 
land tax is easily shifted to the consumer in the 
form of higher prices for agricultural products. 
Where, however, the domestic producer is ex- 
posed to competition with the foreign producer 
either in the former’s own country or in the 
world market and consequently sells his produce 
at world prices fixed by factors largely inde- 
pendent of cost conditions in any particular 
country, the burden imposed by an increase in 
land taxes rests on the farmer. The low cost 
producer who hitherto enjoyed a wide margin 
between cost and selling price finds his net re- 
turn decreased by the amount of the tax increase. 
The marginal producer who barely covered his 
cost of production, including a minimum of 
profit, will have to produce at no profit or at 
a loss, change to other crops or withdraw from 
cultivation. In practise the decision to shift to 
other types of cultivation or to withdraw from 
cultivation altogether is accompanied by con- 
siderable difficulties and is usually made only 
after a protracted period of submarginal prices. 
In general it is fair to conclude that the land tax 
tends to place the burden upon the agrarian 
producer and that a shift of the burden to the 
consumer is the exception rather than the rule. 

The land tax is a somewhat inelastic and rigid 
form of tax. In so far as it is based upon cadastral 
surveys and assessments a just distribution of 
the tax burden is impossible, if only because of 
the rapid rate of obsolescence of such registers 
and the consequent discrepancies between ca- 
dastral and actual values. It is therefore not 
advisable to institute sudden increases in the tax 
burden, which only multiply the injustice in- 
herent in tax distribution according to cadaster 
valuation. Land taxes which have been levied 
upon plots of land at the same tax rates for long 
periods of time, as was the rule in former tax 
legislation, tend to take on the character of a 
fixed charge upon the land. The purchaser of a 
plot of land or of an estate usually deducts the 
capitalized amount of the land tax from the 
purchase price when determining the net yield 
value. Thus the new purchaser does not bear 
the burden of the tax; he has shifted it to the 
previous owner. 

Karl Brauer 

See: Property Taxes; Assessment of Taxes; 
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Introduction. The social significance of land 
tenure in any society depends upon the eco- 
nomic uses of land in that society and upon its 
legal and institutional structure. This complex 
variability precludes easy generalizations from 
preconceived “laws” of economic or social de- 
velopment. As an example of the danger of such 
generalization one may point out that the most 
intense, although passive, use of the soil as 
“standing room” by modern city agglomerations 
may be based on individual freehold and munic- 
ipal ownership, while at the same time in the 
case of the English cities it is based largely on 
semifeudal leasehold. 

In a rough way a certain parallelism of eco- 
nomic and legal development may be taken to 
lead from the more collective tenure and exten- 
sive cultivation of land to the more individual- 
istic and intensive. In early cultures the radius 
of movement of the primitive Wildbeuter — ^hunt- 
ers and nomads — is necessarily large relative to 
the size of their social units because of the small 
part played by labor in the exploitation of the 
flora and fauna; and the nomadic “carelessness 
as to land” finds expression in the astonishing 
range of transcontinental and transoceanic mi- 
grations which characterizes early history. But 
these conditions survive the nomadic and hunt- 
ing period; and the introduction of the agricul- 
tural uses of land, whether in gardens or fields, 


alters them only slowly. Because of the exhaus- 
tion and depletion of the soil there is a tendency 
for plots and fields, excepting perhaps the great 
delta and irrigation cultivations, to shift about 
for a long time amidst an overwhelming area of 
wild woodland or grassland. It follows from 
such instability that in these islands of inten- 
sified tenure the evolution of the interest of 
smaller groups or even individuals is apt to be 
changing and conditional. In the Germanic and 
Slavic countries of mediaeval Europe rights of 
“common,” not only in pasture but in all other 
exploitation of land and water, are predominant. 
But even in the countries in which this is not 
so marked collective tenure invariably furnishes 
the setting for more individual tenure, either 
when common uses of land supplement the indi- 
vidual uses or when collective administrative 
rights limit these individual uses or even create 
them by periodic reallotments. Some phase of 
tenure in commonalty is thus characteristic of 
most agricultural systems down to the rise of the 
peculiar individualist property concept con- 
nected with modern entrepreneurial capitalism. 
Increasing attention to this fact by ecoilomic and 
social historians, even where it is but dimly 
visible, as in Greek and Roman antiquity, would 
do much to clear up the continual shifting of 
the political and economic accent in agrarian 
history between landlordship and large estates 
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oh the one hand and peasant proprietorship on 
the other. 

The vesting of land tenure in an individual 
as distinct from a social group, whether of con- 
temporaries or of successive generations, is thus 
a very modern concept incapable of complete 
fulfilment even in a capitalist economy. But so 
also is land tenure as an individual right exclu- 
sive of other concurrent rights. What must seem 
a contradiction in terms to the property notion 
of Roman or of modern civil law — ^namely, that 
there may be two or more property rights in the 
same thing — is evidently the most general rule 
in the institutions governing the tenure of land. 
The “monarchical” or “democratic” rights of 
overlordship and eminent domain in the soil of 
a tribe or territory express in various forms the 
fact that until the development of the capitalist 
concept of landed property immune, except 
under abnormal conditions, from the state itself 
society tends to regard all individual tenures of 
land as normally dependent upon and limited 
by its own collective tenure. The actual institu- 
tions which embody this “superior tenure” are 
of course manifold. There may perhaps be an all 
powerful instrument of kingship, as in Africa, 
India or the Germanic kingdoms. A compromise 
may be reached with the ruling classes regarding 
their family property, as in the different systems 
of mediaeval feudalism. Or the collective interest 
may apply in different ways and degrees accord- 
ing to whether the land is in individual or col- 
lective use and to the extent to which it is settled 
or in use. Of special interest are the cases where 
modern civilization reaches into either a real 
desert or a region of earlier civilization. Whether 
the newcomers bring their own more or less 
developed settlement laws or whether a fringe 
of “no man’s land” is created, there is a clash 
and possibly a compromise between two systems 
of land laws, as in the American Indian reser- 
vations or the French and Italian penetration of 
northern Africa. 

Second in importance only to the subjection 
of land tenure to collective or “public” control 
is the superposition or splitting up of interests 
in land through “private” transactions. It should 
not be overlooked in this connection, however, 
that quite generally the boundary lines between 
public and private law are fleeting and delusive, 
above all with respect to land, which has hardly 
ever or anywhere ceased to invest even its most 
private uses with at least a touch of public 
character. 

The multiplication of private interests in land 


may take two forms. First, there is the vertical 
division of property or possessory rights leading 
either to something like the feudal distinction 
between “direct” and “indirect” dominion or 
to the more commercial relationship between 
landlord and tenant farmer. Second but closely 
connected with the first, the laws of debt and 
credit have in addition to their organizing func- 
tion done much to shift and disturb land tenure. 
Ever since the dissolution of the most primitive 
collectivism the way has been open for more 
individualistic debtor-creditor relations between 
those who have land, which is regarded as the 
best security, and the lenders in kind or money, 
who have often been not only economically but 
mentally superior to the agriculturists. Among 
the many causes making for this twofold multi- 
plication of interests in land the foremost is the 
division of social functions on the basis, on the 
one hand, of a system of upper, or “ruling,” 
classes which assume the more complicated tasks 
of the military and administrative protection of 
society, and, on the other, of a system of urban 
centers which develop, more or less in contact 
with these ruling classes, higher economic and 
intellectual levels of social organization. 

The rise of feudalism and rural indebtedness 
out of the specialization of warlike services 
which crushed the small and elevated the large 
landholders is easily overstated and oversimpli- 
fied. It is true that the great advances in costly 
armaments, such as the adoption of more elab- 
orate metallic defensive or offensive weapons, 
have been frequently connected with the ascent 
to power of warrior-landlord classes — ^the Ho- 
meric charioteers and the Greek, Roman, medi- 
aeval and far eastern knights. But as soon as 
these technical advances can be flnanced through 
taxation by the central government, landlordism 
ceases to follow them as an inevitable result. 
Nor is military organization the only or even the 
most important form of that division of social 
functions which breeds and is bred by inequali- 
ties and dependencies in the tenure of land. 
From even the more “democratic” primitive 
society, where the great patriarchal or noble 
landholders are sought as arbitrators by their 
common tribesmen, dovm to the feudal and 
postfeudal dualism between the jurisdictional 
rights and duties of the lord and those of the 
various courts of his men, “class rule” is never 
to be understood exclusively as the assumption 
of social privilege through economic and intel- 
lectual superiority but also as the devotion of 
this superiority to a number of social services. 
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The connection of agricultural land tenures 
with public functions is characteristic of the 
prevalence of “natural economy.” On the other 
hand, urbanization and the more commercial 
and entrepreneurial forms of leasehold and ten- 
ant farming mark the transition to a money 
economy. Freehold and leasehold of houses in 
the mediaeval town have played a leading part 
in the expansion of capital, mainly through the 
institution of the various forms of the rent con- 
tract, especially the perpetual contract. Although 
land tenure in ancient and oriental towns is as 
yet less explored, it seems significant that one of 
the chief origins of the hypothec of Roman law 
should have been the liability of the farmer’s 
chattels for the landlord’s rent claims. No doubt 
the evolution of economic conditions and of 
legal forms toward money rested largely on an 
interaction of rural and urban forces, the more 
substantial cultivators contributing about as 
much to the growth of urban life as the urban 
entrepreneurs and money lenders to the dissolu- 
tion of collective and seigniorial land tenures. 

The resulting changes and transitions are in- 
finite in variety. In the areas of early entrepre- 
neurial development there is a rapid mobility of 
land tenures on the large estates, where the world 
wide money economy of the Roman church ap- 
pears to have shown the way toward short leases 
and commutation of rents in kind into money 
rents. But there is also a rapid mobility among 
peasant and burgher tenures, where the absence 
or early extinction of the collective family ten- 
ures prevalent on the large estates facilitated the 
rise of a farmer class which was able to reor- 
ganize both its own lands and those of the great 
landholders or of the government (as in the con- 
tinental “domains”) on a new capitalistic model. 
In regions economically more conservative or 
stagnant, however, such as Latin America and 
most of southern and eastern Europe, feudal 
principles of land tenure have resisted the dis- 
solving tendencies of the money economy and 
have limited its force to the building up of com- 
plicated systems of exploitation by middlemen 
and of equally complicated credit relations; here 
even urban capitalists instead of assuming the 
task of intensifying and mobilizing agriculture 
rest content with drawing rents and interest 
from the land in much the same way as the older 
type of seigniorial landlords. On the whole, from 
antiquity onward there is discernible a rhythm 
in the comparative scarcity of both entrepre- 
neurial and executive labor. Next to geographi- 
cal conditions this seems to have brought to the 
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fore in the development of land tenures alter- 
nately the influence of political control and large 
estates and that of small units and more self- 
dependent cultivators. The last named, whether 
they are emphyteutic and military settlers or 
metayers combining natural economy with 
money economy and tenancy with wage labor, 
display the initiative of the small cultivator. 
Even the most consistently developed large scale 
farming of the present time, while premising to 
some extent the labor supply of a landless pro- 
letariat, tends nevertheless to replace former 
limitations on the personal freedom of the cul- 
tivators by giving them some hold on the land, 
even if it be only a plot, a cottage or a share in 
the raw produce. 

Historically land tenures have been bound up 
with the lowest personal status of human free- 
dom and with the highest of man’s social hopes 
and utopias. In every case the tying of the tenant 
to the soil by custom or law 1^ resulted either 
from the placing of slaves on the land or from 
the limitation of the migration of free tenants 
by a wide variety of devices at public or private 
(e.g. credit) law. The less rigorous of these de- 
vices must frequently have been acceptable to 
the landless, because they assured them long 
term or even inheritable tenures. As a rule they 
were only the expression of that totality of mu- 
tual rights and obligations obtaining between 
the landlords and tenants of most older agricul- 
tural systems. Similarly, land tenure ever since 
primitive society has been connected with mili- 
tary and political conquest. The superposition 
of nomadic rulers over conquered agricultural 
tribes and the slow blending of their racial stocks 
and their culture have been one of the most gen- 
eral and powerful factors in history. Although 
the first resulting stratification usually shows 
the tillers of the soil in various relations of 
public and private subjection to the conquering 
herders or hunters, there is reason to believe 
that the intellectually superior culture of the 
agriculturists finally prevailed by a process simi- 
lar to the later supremacy of urban culture, 
despite its inferior legal and social status, over 
feudal society. 

It is no longer possible for features of primi- 
tive collectivism, especially in land tenure, to be 
interpreted as proofs of that “primitive com- 
munism” which appeared as a sort of innate 
pattern of society to be regained definitely in 
some future commonwealth. But mistaken as is 
any such parallelism between primitive arrange- 
ments before and modem experiments after the 
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rise of private property, the preceding discus- 
sion of the long continuing “public’* elements 
in all systems of land tenure points to the lack 
of reality in theories of unlimited property rights 
in land. The expectation, expressed for the first 
time by the Russian narodniki of the nine- 
teenth century, that there was a possibility of 
overleaping capitalistic individualism and pre- 
serving a continuous development of the more 
fundamental institutions of a collective econ- 
omy, especially on the land, has since found 
expression wherever, as in Asia and Latin Amer- 
ica, precapitalistic societies have been con- 
fronted by capitalism. And the agrarian reforms 
of Europe, from Gladstone’s reform of the Irish 
land law to the German “internal colonization” 
before and after the World War, have had in 
common a recognition that it is impossible, 
where land is the basic element of production 
and the foundation of national existence, to ac- 
commodate the rigorous lines of individualistic 
property and contract institutions to the aliena- 
tion, leasing and inheritance of land. The two 
principal social instruments to prevent land from 
becoming a thoroughly individualized means of 
production have been large scale cultivation 
under more or less public operation and coop- 
eration between small cultivators under com- 
munity supervision. The conditions of produc- 
tion and marketing will probably continue to 
dictate a varying emphasis on this twofold 
program. 

Carl Brinkmann 

Primitive Societies. Property rights are cor- 
related with other social phenomena, so that a 
complete functional study of land tenure among 
primitive peoples requires a consideration of 
their government, clan and family organization, 
economic activity, technology and religion. For 
purposes of orientation the economic categories 
have proved most serviceable in grouping the 
facts, and they will therefore be followed in this 
article. 

Among the hunters of Australia, as has been 
shown by Radcliffe-Brown, an autonomous lo- 
calized lineage owns a definitely circumscribed 
tract, usually exceeding one hundred square 
miles, which all members exploit on equal terms. 
The sentimental bond uniting each of these 
“hordes” with its hereditary territory assumes 
religious significance. In other parts of the 
world, for example among the Plains Indians of 
North America, this religious attachment is lack- 
ing and the group is not limited to kindred. 


Such departures from the Australian norm do 
not alter the character of the communal pattern 
which involves equality of opportunity within 
the political unit; abstract communism, how- 
ever, is not present. The territory is not an 
“every man’s land” except for the members of 
the unit; aliens are rigidly excluded — ^the Cali- 
fornian Maidu go so far as to forestall trespass 
by a system of sentry posts. 

All hunting tribes were formerly believed to 
conform with minor variations to this charac- 
teristic pattern, but recent evidence necessitates 
the rejection of this judgment. The Algonquins 
of eastern Canada and the adjoining territory in 
the United States, as Speck’s studies have 
shown, stressed meticulously the private owner- 
ship of hunting territories; transgressors were 
liable to physical violence or evil magic. The 
Tolowa in California, according to Du Bois, 
shared the beach without special interests, but 
fishing grounds on a river bank were owned by 
individuals, as were the tracts for hunting deer. 
The Washo of Nevada owned individually 
clumps of pine nut trees and bequeathed them 
to their children. Isolated instances of this type 
of tenure are reported from Queensland, and in 
Ceylon, as revealed by Seligmann’s studies, the 
individual Vedda not only owned land but were 
able to transfer tenure. Absolute individualism, 
however, does not prevail in these instances. 
The immediate members of the family are 
usually joint owners in contrast to the whole of 
the political group. This type of tenure may 
accordingly be designated as the family pattern. 

Technological facts explain the frequent im- 
permanence of land tenure among early agricul- 
turists, where a preemptive possessory right took 
the place of ownership as defined by jurispru- 
dence. For primitive farming with hoe and 
dibble involved at best inadequate compensa- 
tion, so that the soil was soon exhausted and a 
new clearing became imperative. When a Choc- 
taw erected a house and had planted a plot with 
maize and beans, his exclusive rights to the land 
were strictly respected, but if he moved else- 
where he forfeited his claim to his forsaken 
home; whoever wished could take possession 
without remunerating him for his labor. Such 
conditions account for the rarity among primi- 
tive agriculturists of the notion that land is con- 
veyable. 

Availability of fertile soil may be a significant 
factor in determining tenure. The Kiwai of New 
Guinea have an unlimited amount of rich land; 
every man owns more than he can use, and 
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economic independence goes hand in hand with 
social egalitarianism. Sons receive their allot- 
ments as they grow up, and during their father’s 
senility they take over the estate with the obli- 
gation of supporting him. This joint interest is 
coupled with the notion of collective ownership 
by a paternal line of males. As in Melanesia, 
however, greater freedom of disposal obtains 
with reference to recently acquired plots. The 
Kiwai sharply distinguish between ownership 
and mere usufruct, which may be granted for a 
limited period. Since ownership is vested in the 
males of the paternal lineage, a piece of ground 
may be held collectively by a group of brothers 
or divided up among them according to agree- 
ment, the shares being normally equal. Landt- 
man has shown that in contrast to the definite 
recognition of property rights as to cultivable 
land every one is at liberty to fish wherever he 
pleases. 

Matrilineal rules of descent affect profoundly 
notions of land tenure and inheritance. In Dobu, 
New Guinea, a man’s plots and palms are in- 
herited by his sister’s son. The linkage with the 
hereditary soil is so strong that after the mourn- 
ing ritual a widower is not permitted to reenter 
his deceased wife’s, i.e. his own children’s, vil- 
lage; and although he may give some land to his 
son, no child may eat of any fruit or crop grown 
on the paternal tract. Irrespective of conjugal 
collaboration husband and wife each not only 
have separate gardens but each must use his 
own seed “saved yearly from a line of seed 
handed down ... by inheritance” within the 
maternal lineage. 

Choctaw, Kiwai and Dobuan society is demo- 
cratic. Tribes organized on monarchical and 
aristocratic lines exhibit distinctive conceptions 
as to land, even where the ruling power is lim- 
ited. Among the Mashona of Rhodesia the chief, 
as the vicegerent of supernatural beings, owns 
the land; hence each household, deriving from 
him the right to till a plot, may be dispossessed 
at his will and is precluded from selling the 
fields. In such autocracies as the Dahomi the 
king is absolute landlord throughout his realm 
and merely concedes possessory and usufruc- 
tuary rights to the tillers. This does not of course 
mean that such assertions of the royal preroga- 
tive are regularly exercised. In parts of Polynesia 
and Micronesia also serfs or feudal vassals were 
found cultivating the soil without more than 
possessory privileges, and the god descended 
chiefs could tabu to their own use whatever 
territory they wished to exploit. 
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For the herder the value of land is derivative 
and intrinsically negligible. In general there is 
among pastoral nomads a glaring contrast be- 
tween their meticulous assertion of property 
rights in herds and their carelessness as to land. 
For example, a monarch of the Ruanda in the 
Belgian Congo was in theory owner of all the 
livestock in the kingdom and conferred cattle, 
not territories, as fiefs. In Arabia the Rwala have 
fixed rules of inheritance as to camels but none 
as to territory. In southern India the Toda 
clansmen use the available pasturage collectively, 
and the same holds for the members of a Hotten- 
tot tribe and the Masai coresidents of a district. 
Different Hottentot tribes, however, formerly 
waged war for the ownership of grazing land. 
The same formerly held true of Kirghiz bands 
in Asiatic Russia who were communists in the 
summer when land was abundant but individ- 
ualists in the winter, when a dearth of sheltered 
quarters was coupled with private ownership of 
winter territories, which were marked off by 
natural or artificial boundaries and guarded 
against trespassers. 

Robert H. Lowie 

Ancient World. Man’s transition in the Old 
World from a hunting and plaiit collecting econ- 
omy to one of plant cultivation and livestock 
breeding led to relatively stabilized communi- 
ties. In cattle raising civilizations the clans 
owned their pastures; in hoe or gardening civili- 
zations land tenure by families, joint ownership 
and in isolated cases private ownership of the 
land prevailed. Out of the merging of the two 
primeval types in the neolithic and the early 
bronze ages there arose agricultural or plow 
culture, which made use of plowed land, truck 
gardens, pasturage, forests, water and mineral 
resources. At this time the foundations of the 
economic and social order of the world’s agri- 
cultural civilizations were established among the 
early Hellenes, the ancient inhabitants of Italy, 
the early Germans and the ancient Israelites. 
Except for the development of urban civilization 
the later bronze and iron ages introduced only 
technical changes. Pasturage and forest (such 
as the ager publicm in Rome) and water and 
mineral resources remained the tribal property 
of all freemen or of privileged upper classes; in 
an analogous manner gardens, houses and, in 
the Mediterranean area and the Near East, plan- 
tations for producing wine, oil and dates became 
private property. Tilled land together with the 
adjacent pasture lands or forests long remained 



7® Encyclopaedia of the Social Sciences 


collective property to be redistributed annually 
according to a conventional scheme — a result 
largely of the prevailing system of bare fallow 
cultivation. Personal achievement and the posi- 
tions of chief and divine king were rewarded by 
extra shares; thus upper class families and in 
the case of conquests tribes acquired special 
property rights (for example, the kleroi of all 
freemen in Greece, the ager privatus in Rome). 
Wherever private property was too extensive for 
individual cultivation, the land was tilled by 
serfs or by free tenants whose civil status tended 
to approach serfdom. 

Between about 4000 and 1000 B.c. urban 
civilizations of kindred economic and social 
structure extended from eastern Turkestan and 
northwest India to the Aegean. Economic inno- 
vations consisted of the intensive use of interest 
bearing loan capital, in the forms of weighed out 
metal money and allotted foodstuff money, and 
craft production for the market. A charismatic 
monarchy regulated the economic life of society 
through state organization, loan capital and 
forced labor and, it is estimated, distributed 90 
percent of all goods produced. The most impor- 
tant centers were Mesopotamia, where loan cap- 
ital played an important role, and Egypt, where 
forced labor was emphasized. From the annual 
redistribution characteristic of bare fallow cul- 
tivation there evolved a centralized annual re- 
allocation of the fertile alluvial land which never 
lay fallow. A centralized system of irrigation 
canals maintained by means of forced labor and 
loan capital made possible an extraordinary 
increase in the amount of agricultural land. Re- 
ligious charismata, the rights of conquest and 
especially the dependence of land rent upon a 
centralized organization of land tenure soon 
made the chief of the state the supreme land- 
owner. From geographically limited principali- 
ties under the authority of district rulers in 
Egypt and city kings in Babylonia there arose 
through a process of warlike accumulation the 
empires of Egypt and Mesopotamia, both of 
which served as the pattern for the economic 
and social organization of the other eastern 
urban civilizations down to about 1000 B.c. 

Peasants, shepherds, hunters and fishermen 
were required to contribute to the royal treasury 
varying amounts of produce as well as labor; 
but they rarely became coloni confined to the 
land, as in lower Egypt. Out of fiefs, benefices 
and bequests to landowners and temples as well 
as through land colonization by entrepreneurs 
there evolved precarious private domains, as in 


the case of the predominantly secular tenure in 
the Old and Middle kingdoms of Egypt and the 
extensive temple property in the New Kingdom 
and in Mesopotamia. The farmers usually re- 
mained royal peasants under the direct protec- 
tion of the state. Military colonists were settled 
upon inalienable and hereditary royal fiefs in 
Babylonia, Assyria and Egypt. In neo-Babylonia 
the obligation of providing recruits became 
fixed, attached to the plot of land and redeem- 
able in money. The special tenure of the crown 
property continued to predominate. Except 
where royal peasants farmed them the domains 
were run either in the form of allotments to 
peasants, shepherds and fishermen, who were 
taxable as tenants, or as large estates operated 
centrally by means of free wage laborers and 
slaves. In Mesopotamia seed loans often brought 
the free farmer into permanent economic de- 
pendence upon money lending capitalists. Com- 
pared with the large landowner he was always 
at a disadvantage in the marketing of his prod- 
ucts, for the money system of the period made 
possible only wholesale trade based upon cur- 
rency. Market trade in small and cheap lots of 
goods remained on the clumsy and risky basis 
of barter; the dealers therefore went chiefly to 
the large agrarian producers. 

Toward the end of the second millennium 
B.c. the Mediterranean basin and the Near East 
as far as the Indian frontier were settled by 
peoples whose social and economic organization 
was that of the agricultural civilization of the 
iron age. They replaced the overthrown empires 
by military communities of free fanner tribes 
with private family tenure of land and without 
a developed market and interest earning money 
economy. Only Egypt and Mesopotamia and the 
lower stratum of the conquered areas, chiefly 
peasant in character, which were subjugated by 
the invaders, were able to conserve their struc- 
ture. Violent internal struggle accompanied the 
development of cities, of a market economy, of 
smaller royal domains with serf land tenure and 
of temple and noble domains in Asia Minor, 
among the Hebrews, Phoenicians, Aramaeans, 
Lydians, Medes and Persians; all of these were 
partly absorbed in the Assyrian Empire organ- 
ized on the ancient oriental pattern. But this 
empire was unable completely to extirpate free 
agricultural land in the Near East; in Judaea, for 
example, it persisted under religious protection. 

Little remained of urban economic influences 
in Hellas and Italy. The Homeric age repre- 
sented almost entirely the aristocratic farmer 
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Stage of a conquering people. The leveling proc- dominantly ancient oriental social and economic 
ess which was typical of early Hellenic develop- structure, great state and private domains with 
ment began at that time; it was stronger in the many dependent peasants, but it allowed its 
eastern section of Greece and in the oversea provinces to follow their own line of develop- 
colonial areas than in the west of Greece, where ment. Even before Alexander there began a 
the tribal community disappeared more slowly, cultural, social and economic Hellenization of 
Royalty and the priesthood were organized so- Persia’s Mediterranean provinces as well as of 
cially and economically within the noble class, southern Russia, which had remained independ- 
the members of which settled together in iso- ent. Among the Greeks the farmer hoplites 
lated cities, while a part of the free peasantry advanced in status during the fifth century as 
sank into the subjugated class of bondsmen the result of an intensive money and market 
either because of debts incurred through the economy. With the exception of Sparta, where 
continuous state of war and the beginnings of new large estates arose through inheritance and 
money and market economy or as a result of indebtedness within the stationary and dimin- 
military conquest. Aside from residual vestiges ishing caste of Spartans, and of a few residual 
— such as the kings of Sparta, Gyrene and Mace- remains, as in Thessaly and Macedonia, the 
donia and the temple at Delphi — noble, pluto- farming class absorbed the large estates of the 
cratic landowning cliques finally attained politi- nobility and seized power in the form of oli- 
cal hegemony and there developed the distinction garchic or democratic poleis^ usually after driving 
between the hippeis and hectemorioi in Athens, out the tyrants, such as the Pisistratidae, who 
the hippeis and penestae in Thessaly, the gamoroi had paved the way for this development. Some 
and kyllyrioi in Syracuse, the patricians and of the landless freemen, frequently settled as 
clients in Rome and the oppidani and pagani in cleruchs in subordinate agricultural areas, were 
Italy. Toward the end of this early period the also admitted to participation in state power, 
hoplite phalanx, which was superior to the noble while the metics, who constituted a large group 
cavalry, came to the fore in the most highly among the dealers and artisans, and the slaves 
developed Hellenic districts, particularly in the remained without political rights, 
isthmus area. By the introduction of small In the fourth century b.c. the intensive devel- 
minted coins, which made it possible for trade opment of money economy in certain regions, 
in small quantities to be organized upon a money such as Attica , led to a new form of large estates 
basis, the small peasant’s production for the fanned by slaves under strictly capitalistic prin- 
market was given a chance with that of the large ciples of profit and to the decline of the peas- 
landowner . These factors , strengthened and reg- antry , who further suffered from the competition 
ulated by lawgivers, tyrants and revolutionary of foreign trade. Because of the market oppor- 
movements, tended toward the leveling of the tunities of the time the status of the tenant 
nobility and its land tenure by farmer hoplites, farmers, who were far from unimportant in 
who rose to be the ruling class of the state and Attica and in the temple domains of Delos and 
who as the demos often included landless free- Delphi, was much better than in the ancient 
men. During this period the Spartans thus be- Orient. The investment of capital in land by 
came a socially leveled and stationary ruling purchase or productive loans was not considered 
class with estates farmed by enslaved Helots and speculation, as in the Orient, but was regarded 
with agrarian cities of the Perioeci subject to as a safe although relatively low income bearing 
considerable taxation. The legislation of Solon — investment. Rome, which during this period 
particularly the abolition of landed debt and the may be taken as typical of the more highly 
setting of maximum limits in purchase of land developed areas of non-Hellenic Italy, under- 
and possibly the creation of a land register — went a transformation of land tenure which 
initiated the abolition of serfdom and the transi- slowly followed developments in Greece. The 
tion to an independent farmer class in Attica. plebeians able to bear arms and the small free 
The age of Pisistratus, Croesus, Amasis and peasants fought for and achieved political equal- 
Cyrus (sixth century B.c.) was a turning point ity with the gentes of patricians, who up to that 
in the economic life of the world west of India, time had ruled the city alone, had dominated 
The Hellenic world came to be completely dom- together with their clients a large part of the ager 
inated by a money economy, which with varying privatus and had occupied a considerable per- 
intensity spread from Spain to the Indus. The centageofthea^^/)*^^*^*‘^®c®^®™^®^^^'“ 
Persian Empire took over an area with a pre- zation was achieved by agrarian laws, most of 
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which aimed at the founding of colonies with 
small allotments of land on conquered territory. 
The leges Liciniae Sextiae of 367 b.c., which 
may be regarded as authentic, provided that no 
private person might occupy more than five 
hundred jugera (about three hundred acres) of 
the ager publicus nor have more than one hun- 
dred head of cattle and five hundred head of 
small livestock grazing upon it. In 342 b.c. the 
lex genucia reduced the interest rate on existing 
loans 50 percent and in order to aid the small 
farmers completely prohibited the future taking 
of interest. This meant a reduction of landed 
indebtedness and further made it impossible for 
the rich upper class henceforth legally to reduce 
the free peasantry to dependence by means of 
loan capital. 

The advance of ancient civilization as far as 
northern India and the Atlantic Ocean after the 
conquest of Alexander was accompanied by an 
economic assimilation of vast areas tending 
toward capitalistic accumulation of land. In the 
Greek world, especially in the Aegean regions, 
because of predatory wars, emigration, the de- 
cline of the birth rate and the linking of money 
economy and world trade large slave estates and 
leaseholds accumulated in the hands of urban 
investors in spite of agrarian revolutions, such 
as those in Sparta. In Macedonia free agricul- 
tural land, which had originally existed side by 
side with royal land, private land held under the 
sovereign domain of the king and land owned 
by the nobility, disappeared except in the moun- 
tain districts. State lands, noble estates, leased 
land belonging to Greek cities and waste land, 
a result of the wars with Rome, predominated. 
The Seleucid kingdom in the Near East over- 
threw the form of land tenure of the ancient 
Orient. It allocated among the autonomous 
Greek agrarian cities many royal, private and 
temple domains with their enslaved peasants; it 
improved the legal status of the royal peasants 
on lands under its direct control by giving them 
village organizations, so that numerous serfs 
became tenant farmers; and it settled military 
colonists everywhere. 

The dissolution of the Seleucid kingdom re- 
sulted in a return to the rule of large landowners 
and the formation of great private estates. In 
Judaea, Mesopotamia, Iran and Armenia, for- 
merly parts of the empire, oriental ruling classes 
rose to power. The sovereign tenure of the king, 
now employed capitalistically, had never been 
destroyed in Hellenistic India with its peasant 
caste bound to the soil or in Nubia. Pergamum 


in Asia Minor did not continue to reallocate the 
state domains taken over from the Seleudds 
except for a few military colonies but added to 
their number and extended serfdom. The same 
course was followed by the Roman provincial 
administration of Asia Minor, which during the 
first century b.c. aided colonization and the for- 
mation of large private estates with dependent 
peasants upon government land. During the 
second and first centuries b.c. the preference in 
the leased lands of the free cities and temples 
for hereditary leaseholds over leases for a term 
of years resulted in a stronger binding of the 
tenant farmer to the soil. Land tenure condi- 
tions in southern Russia and Cyrenaica resem- 
bled those in Asia Minor. In Egypt, on the other 
hand, the pharaoh’s sovereign tenure of tilled 
land and pasturage was never relinquished ex- 
cept in a few cities; only royal land and granted 
land existed, the latter coming under the heads 
of temple land, soldiers* farms and land grants. 
Only house, palm and garden land, olive plan- 
tations and vineyards were privately owned. 
After about 280 b.c. the tilled land was farmed 
according to a uniform plan under the control 
of the Hellenized government administration, 
which employed native peasants with protected 
and bound legal status. The temples and some 
of the soldiers received nothing but an income 
from their land. The land of the rest of the 
soldiers and the land grants, in most cases pre- 
viously waste land, as well as privately owned 
land were exempt from the provisions of the 
plan; these lands had to be cultivated. Private 
operation of large estates was possible on land 
grants if the government did not intervene. The 
decline of the kingdom of the Ptolemies during 
the second and first centuries b.c. undermined 
this system, as complete cultivation according 
to plan was no longer possible. Seed land often 
had to be converted into privately owned land 
in order to keep it under cultivation. Land ten- 
ure in Egypt then approximated that of the 
Hellenistic Near East with its mixture of do- 
mains and peasant land. 

Sicily both as a kingdom and as a Roman 
province was more radical than Egypt in that it 
recognized only the state *s tenure of land after 
the passage of the lex hieronica, so that hered- 
itary leaseholders and original owners were on 
the same legal footing. In addition to taxable 
peasant land there were state domains, which 
were readily leased to big entrepreneurs oper- 
ating capitalistic slave farms. The Carthaginian 
Empire and Numidia apparently also estab- 
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lished the state’s sovereign tenure of land. As 
in the East there were urban areas with lease- 
hold land and free peasants as well as villages 
of indigenous serfs, from which evolved large 
capitalistic estates with slaves and tenant farm- 
ers. After frightful devastation Rome allotted 
the land of provincial Africa under precarious 
tenure to friendly princely families, interest pay- 
ing natives {stipendiarii)y allied cities, native 
allies in war and large Roman entrepreneurs, 
exempting autonomous urban areas as ager pub- 
Ucus. Later the Gracchi, Marius and Caesar 
settled Roman colonists upon alienable land, 
among slave estates, leased and tributary land. 
In Gaul the estates of nobles began to displace 
the free peasantry before the time of Caesar, 
while in Provence Roman agricultural coloniza- 
tion commenced with the Gracchi. 

Following the Punic wars Roman land tenure 
also began to approximate that of the rest of the 
world, whose center Rome had become. The old 
laws protecting the peasantry became obsolete. 
The Roman nobility, excluded from trade and 
commerce, began to build up latifundia in suit- 
able regions — on the ager puhlicus and on cheap 
private land, which often had been devastated 
by war. These they ran for profit on capitalistic 
lines and were thus able to make use of their 
booty money and of the cheap slaves captured 
in Roman campaigns; they pillaged the entire 
Mediterranean basin. Despite the continued 
settlement of war veterans upon the land the 
number of small farmers in Italy decreased. 
Even the settlement and agricultural reform 
policies of the Gracchi retarded this trend for 
only a short time. The inalienability of the new 
peasant land, which they enacted into law, and 
their renewal of the limitation on individual 
occupancies of the ager publicus were soon nulli- 
fied. The lex thoria of ii8 B.c. and the lexjulia 
campana of 59 B.c. again made the ager publicus 
private property with but a few exceptions. 

Whereas Iran and Armenia evolved a feudal 
land tenure as the Greek cities declined, in the 
first and second centuries a.d. the Roman Em- 
pire began to be filled with Romanized and 
Hellenized agrarian cities as a result of coloni- 
zation and constitutional changes. The citizens 
of these cities were primarily not small farmers 
but owners of latifundia and of tenant land. In 
addition there were enormous state domains, 
such as the ousiai in Egypt and the saltus in north 
Africa, which gradually absorbed a large per- 
centage of the private and temple estates through 
inheritance and confiscation. As slaves became 
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more expensive and the flourishing provinces 
scarcely required agricultural imports, the capi- 
talistic slave operated latifundia were trans- 
formed into leasehold estates. In the East the 
vestiges of former village serfdom began to re- 
vive; dependent slaves were placed in hereditary 
settlements, especially upon waste land, as was 
the case with prisoners of war, the laeti and the 
inquilinif who could be sold with the estate. In 
Egypt and in north Africa the free temjx)rary 
leasehold of the coloni, which originally pre- 
dominated, suffered the forcible imposition of 
an increasing number of burdensome compul- 
sory services despite imperial regulations for 
their protection. Hereditary leaseholds, such as 
emph)rteusis, and similar legal forms grew more 
common because of the increased shortage of 
tenant farmers. Under these arrangements the 
free tenant families usually farmed urban areas, 
temple estates and then state and private do- 
mains. State domains and private estates exer- 
cised their own jurisdiction. 

During the crisis of the third century A.D. 
large private estates of a feudal type arose. 
Waste state land was sold under compulsion to 
private landowners in return for the payment of 
taxes. Free peasants giving up their independ- 
ence fled from the burden of state taxation to 
the shelter and protection of a baronial patro- 
cintutn. Veterans forcibly seized state land and 
urban leased land together with their hereditary 
tenants. The frontier troops and entire tribes 
entering the empire were settled as small peas- 
ants with the hereditary obligation of rendering 
military service. Thus there arose a new form of 
serfdom (the so-called colonate) and a new feu- 
dalism; ancient agrarian production based upon 
a money economy was almost completely de- 
stroyed. 

During the fourth and fifth centuries insti- 
tutions which had long been fully developed be- 
came standardized and there now began a new 
economic epoch with featuresof the Middle Ages. 
The coloni of the state and later those belonging 
to private individuals were bound to the soil in 
the several provinces in order not to reduce the 
principal tax of the empire, which was levied 
upon the unit of land. The patrocinium move- 
ment, which had long been vigorously combated 
through legislation, was legalized and stabilized 
about 415. By this time the feudal lords together 
with their coloni paid their taxes without the 
intervention of the provincial tax collecting 
agencies {autopragia)\ they dominated the cities 
and finally even took over the collection of taxes 
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from the remaining free peasants. As a result 
except in isolated independent villages these 
peasants also fell under the dominion of the 
landowners. In addition there were soldiers* 
estates (of the stratiotai)^ church estates and 
state domains differing in administrative struc- 
ture and in purpose. These also were usually 
exterritorial in law and farmed by colon i, except 
when they furnished provisions for the court or 
contained factories or breeding farms. 

The states which arose in the period of migra- 
tions as well as the empire of the caliphs based 
their land tenure systems upon this form of late 
antiquity. As a result of Heraclius* theme organi- 
zation in the early seventh century the remnants 
of the empire which persisted in Asia Minor and 
in the south of the Balkan region down to 1453 
again began to comprise a large percentage of 
free military farmers. Numerous other commu- 
nities of free peasants also existed in the eighth 
century, and even the tenant farmers of the large 
estates (the mortiti) possessed the right of free- 
dom of movement. During the ninth century, 
however, tenure by the nobility as well as the 
church again came to the fore. Laws of Romanus 
Lecapenus and Nicephorus Phocas for the pro- 
tection of peasants and the confiscations of the 
tenth century had no effect. In the eleventh cen- 
tury there began the attacks of the Turkish 
tribes, who established a new military and civil 
peasantry in place of the late Byzantine feudal 
system. 

Fritz Heichelheim 

Western Europe, British Empire and 
United States. Economic and cultural his- 
torians long believed that the primitive form of 
agriculture characteristic of the early Teutons was 
the prevailing primeval form of land cultivation. 
From it the newer types of agriculture were sup- 
posed to have evolved everywhere at a definite 
stage in economic development. But new and 
thorough investigations of the economic life of 
the American Indians, of the civilized peoples of 
Central and South America and of the races of 
the South Sea have shown this point of view to 
be erroneous. They have proved that among these 
races agriculture took place as an outgrowth of 
hunting and of the collection of edible wild 
fruits, while in the case of the Teutons and the 
Celts it was preceded by a migratory pastoral 
life, out of which land cultivation gradually de- 
veloped as meat, milk and collected plants no 
longer sufficed for sustenance. 

The earliest form of Teutonic agricultural 


settlement in Germany vm still dependent 
largely upon the raising of livestock, and the 
primary concern of the German settler waS’ to 
obtain good pasturage for his cattle. Accordingly 
the early German farmers did not settle perma- 
nently in the newly conquered areas but changed 
their habitation after the meadows had been 
thoroughly grazed over and when the small 
plots of land sown with grain no longer yielded 
an adequate crop. These migratory clans did not, 
however, remove to outside settlements and 
pastures but remained within the confines of the 
area claimed by their tribes after the conquest. 
This is the kind of migration reported by Caesar 
in his description of the Suevi in his De bello 
gallico (iv: 1,3; vi: 22) and by Strabo of Amasia 
(Asia Minor) in his Geographica (vii: 1,3). 

In the earliest period the gens rarely remained 
more than one or two years in its new habitation. 
As cultivation became more extended, annual 
migration ceased. The clans remained in their 
settlements and sought to increase their culti- 
vable areas by clearing the common forest and 
pasture lands. The new land was divided into 
farming plots and either assigned to the free 
peasants or distributed among them by lot. The 
areas considered most suitable for cultivation 
were chosen for clearing and then divided into 
plots of about the same size. It was of no concern 
whether a participant in the distribution re- 
ceived more or less farming land, for there was 
more than enough available. Moreover the 
Germans did not understand accurate measure- 
ment but simply walked along the sides of their 
plots of land, estimating the area by the number 
of steps. 

Gradually a certain standard, the Lagemorgeriy 
was introduced as the basis of measuring off and 
distributing farm plots; it represented as much 
land as a peasant with his team was ordinarily 
able to plow in one morning, taking into con- 
sideration the quality of the soil and its distance 
from the settlement. In the third and fourth 
centuries the Germans along the Rhine began to 
uniformize the plots of plowed land, called 
KampCy Gewanne^ Esche or ZelgCy and to divide 
them into long strips of land lying side by side. 
There were two reasons for this procedure: the 
quality of the soil could be better allowed for in 
the allocation of the strips to the peasant families; 
and in a plot of this shape the heavy plowshare 
did not have to be turned about so often. It in- 
volved one disadvantage, however, in that the 
peasant no longer got his share of the joint farm- 
ing land in one continuous plot but received 
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several separated strips which often lay in four, 
five or six clearings {Gewanne). It is uncertain 
whether or not all the peasants who shared a 
cleared area {Kamp) did their plowing together. 
This was probably the case at first but, as far as 
is known, by the end of the fifth or sixth century 
each peasant plowed his own allotment of land. 
The various individual plots were in a Gemenge 
(mixture), interspersed among the other strips of 
the same cleared area. Frequently the peasant had 
no direct access to his plots and had to pass over 
adjacent ones to reach them; thus it was neces- 
sary, if the peasants were not to hamper one 
another in their work, that there be rigid land 
regulation providing that all sow the same kinds 
of grain and sow and harvest at exactly the same 
time. 

Only those free peasants who belonged to the 
family or village community and who owned 
homesteads had a right to shares of land. In the 
earliest times the homestead usually consisted of 
a fenced in farmyard with a hut, barn and stable 
and a vegetable or truck garden. Such a peasant 
farm, called a hide (that which is lifted out of the 
common property), soon came to include not 
merely the farmyard proper but the right asso- 
ciated with it to the farm land, forests and pas- 
tures of the village community. Within a single 
family district, if not throughout all the regions 
of the Rhine, these hides were at first of ap- 
proximately the same size. Later they often 
varied, largely as a result of division through in- 
heritance, the increase or reduction in the 
amount of livestock and the purchase or sale of 
land. The owners of hides were differentiated 
into double hide, large hide, full hide, small hide 
and half hide owners. The theory that the an- 
cient Germans did not recognize private prop- 
erty in land and that all land was jointly owned 
is incorrect. Even among the German tribes 
migrating from their northern homes the farm- 
yards were private property, although their own- 
ers could not dispose of their farms freely and 
their interest in the land was a sort of vested 
possession rather than ownership. The arable, 
pastures and woodland were the common pos- 
session of the village commimity. 

Among the Germans the political kinship 
organization determined the manner of settle- 
ment and land distribution. After a German 
tribe had conquered a region and taken posses- 
sion of it, each clan, the members of which often 
comprised a unit of a thousand families, occu- 
pied an area in proportion to its size, and each 
unit of one hundred families in turn took over a 
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smaller district within this area. Likewise the 
members of a gens or of a family usually settled 
together in one village. Now and then several re- 
lated gentes settled together in the same village, 
but in such a case each gens demanded a section 
for itself. Thus there arose large and small group 
villages. Separated peasant farms were very rare 
in ancient Germany and existed primarily in the 
mountainous regions, which were practically 
non-agricultural and in which cattle raising was 
the chief means of subsistence. 

The area which was occupied by a family clan 
was called a mark. Mark is an ancient word 
which in the form margo was commonly found 
among the early Aryans who penetrated into the 
Indian Punjab. At first the term was limited to 
Geschlechtsmarken (clan districts) or Hundert- 
schaftsmarken (districts of a hundred families). 
Later, when several marks were often joined 
together or newly won territory was added to 
them, these enlarged areas were also called 
marks, including even Tausendschaftsmarken 
(districts of a thousand families) and tribal ter- 
ritories. The German gau (canton) was also 
originally a hundred unit district. The etymo- 
logical meaning of the term gau is not, however, 
the same as that of the word mark. The word 
gavuy derived from go (cow, cattle), is found in 
the hymns of the Aryans in India, where it 
means a cattle district; and among the Goths the 
gavi was but a small district. This was also true 
among the ancient Frisians and Saxons, and the 
gaus in the districts of the Asterga, Wanga and 
Nordwidu, mentioned by Ansgar in his Life of 
St. Willehady were areas comprising only a few 
German square miles (i German square mile 
was equal to about 19 square statute miles). 
Soon, however, large districts arose in the Rhine 
country alongside the small gaus. When the 
Alemanni reached the upper Rhine, they made a 
distinction between large districts {pagi majores) 
and small districts {pagi minor es)\ the latter were 
also called huntari (districts of a hundred fami- 
lies) and centenae. 

During the first few centuries of the Christian 
era the Germans concentrated primarily upon 
increasing their herds of cattle, and agriculture 
made slow progress. In Caesar’s time the tilled 
fields, deserted when the tribes migrated, re- 
turned to a condition of wildness. But after the 
Germans gave up annual migration they en- 
deavored to cultivate the same field over and over 
again; since there was no knowledge of system- 
atic fertilization, after bearing grain for two or 
three years in succession the field was left fallow 
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for several years. Gradually the fallow fields 
were used for pasture and in time were plowed 
again and sown to grain. The peasants changed, 
in some places as early as the third and fourth 
centuries A.D., from this so-called savage plow 
and pasture agriculture to a regulated plow and 
pasture cultivation in which the changes were 
made at definite intervals. Subsequently crops 
were rotated and there gradually evolved the 
three-field system of farming, which spread over 
almost all of western Germany in the course of 
the eighth and ninth centuries. 

As long as the number of hide owners was 
limited, the annual survey and reallocation of 
land involved little trouble. As the fields in- 
creased, reallotment became burdensome; fur- 
thermore intensive cultivation was hindered be- 
cause the peasant had no incentive to plow and 
fertilize his plots thoroughly, for they might be 
allocated to another the following year. Accord- 
ingly the next step in land tenure consisted in 
the discontinuance of the annual redistribution, 
especially since with improved irrigation this 
became less imperative. Hence there grew up in 
various regions the custom of making a realloca- 
tion only when the number of those entitled to 
share had changed. The strip system, however, 
was retained. 

The changing economic conditions involved 
in the course of this development are shown in 
the law of the Salian Franks, who conquered 
northern Gaul and then penetrated to the middle 
Rhineland and beyond, going as far as Thurin- 
gia. According to the Salic law, the oldest por- 
tions of which were probably compiled between 
490 and 496 under the reign of Clovis, the Franks 
at that time still had their fields divided into 
tilled plots {Eschen)y parallel strips of plowed 
land; but no mention is made of common fields, 
pasturage or periodic reallotments. The law 
does contain a number of provisions regulating 
the behavior of the hide owner in crossing the 
land of others on the way to his own, and fixing 
the damages to be paid for injury to crops re- 
sulting from such transit. 

With further conquests an ever increasing 
proportion of the land was owned by the kings 
and tribal chieftains, and large estates spread all 
over Gaul and throughout the country east of 
the Rhine. In order to obtain faithful vassals and 
to win the favor of the Catholic clergy the kings 
granted a large part of the land conquered by 
them, the crownlands, as fiefs to their followers 
and to the church. The Merovingian kings were 
particularly lavish with land grants. The increase 


in the amount of land under the control of the 
clergy in France may be visualized from the 
computation made by Paul von Roth in Ge~ 
schichte des Beneficialwesens (Erlangen 1850, p. 
253), according to which at the beginning of the 
eighth century “one third of all landed property 
in Gaul was owned by the church.” 

In order to utilize the land the clergy and 
nobles followed the example of the Roman land- 
owners: dividing their property into small plots, 
they turned it over to landless young peasants, to 
freedmen and to the poor, for exploitation and 
settlement under fixed conditions which varied 
according to the size of the plots, their location 
and the nature of the soil. Often the peasants had 
first to clear the land and build themselves 
houses; in such cases they usually paid rent only 
in money and produce. Where the land had al- 
ready been cleared and perhaps even cultivated 
or where the landlord aided the tenant in the 
implementing of his farm, the peasant had to as- 
sume in addition to the leasehold rent all sorts of 
tasks, such as providing corvee teams and mes- 
senger service, working on the domanial lands at 
certain times, cutting wood in the forests and 
watching and feeding the cattle. Thus there arose 
in the countries of western Europe a manorial 
type of economy and a new system of landhold- 
ing; the theory of feudal tenures was that the 
ownership of all land rested in the king while all 
the other holders in the feudal hierarchy were 
either tenants or subtenants. The fief holders 
held their lands upon special conditions, fre- 
quently involving military service. 

The land tenure system of the northern Teu- 
tons, who remained in their old habitat at the 
time of the great migrations, developed some- 
what differently from that of the Germanic 
tribes who settled in the former Roman coun- 
tries. The northern Teutonic tribes, like the 
West Germans of the region between the Rhine 
and the Elbe, were organized into clans, thou- 
sands and hundreds. The hundreds* areas of the 
southern regions, as in Jutland, were usually 
smaller than the harden and harads of Norway 
and northern Sweden, since the Danish areas did 
much more farming than the northern regions of 
the Scandinavian peninsula. The type of settle- 
ment also varied. In Denmark and southern 
Sweden the hundreds sometimes settled in large 
villages, but usually each large family unit set- 
tled in its own little village, separated from the 
other settlements. This type of settlement is also 
closely connected with soil conditions and stock 
raising; each large family endeavored to secure 
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an adequate amount of pasturage as close to its 
fann as possible. Hence it was customary, when 
the herds grew very large and the pasture land 
was no longer sufficient, for a part of the younger 
generation to move, finding another place of set- 
tlement within the hundred’s district. As a re- 
sult in the twelfth century many tribes pos- 
sessed from twenty to forty small settlements. 

The conditions of tenure likewise resembled 
those of the West Germans. When a family 
group settled in an unoccupied portion of a dis- 
trict, it withdrew the land surrounding its settle- 
ment from the common mark land and cleared 
a few plots, which were then distributed or al- 
lotted among those entitled to shares. As is shown 
by the ancient laws, especially the West Gota 
law, each family group which could not make a 
living in its old dwelling place was free to seek a 
new place of settlement in another section of its 
district, to take possession of the surrounding 
land and to clear it. The unoccupied land of the 
mark was thus considered common property. 
Later of course, as the unoccupied areas con- 
tinued to diminish, it was necessary for the 
migrants to come to an understanding with the 
other inhabitants of the mark before occupjring 
new land. The farmyards, together with their 
truck farming land and cattle enclosures — ^the 
latter being included even when they lay outside 
the farmyard fence — ^were the private property 
of the individual families who resided upon them. 
In Norway and the northern regions of Sweden, 
since very little grain was planted, the tilled 
fields were very much smaller than in western 
Germany. 

These tenures, however, applied only in an- 
cient times. The Norwegian fylke kings began to 
crowd one another out of their districts in the 
eighth century, and finally from 865 to 875 
Harald Haarfager subdued all of Norway’s petty 
kings. He followed the custom of conquerors and 
seized not only the lands which the kings had 
held as their own property but many allmends 
as well, and from this confiscated domain made 
grants of land to his followers. Such land was 
given in veils le^ which meant that the grantee re- 
ceived not absolute ownership but the right to 
the income of the property in return for collect- 
ing revenue, furnishing armed forces and per- 
forming other services. Most of the land in Nor- 
way, however, continued to be held on odel 
tenure; that is, family ownership. Harald levied 
a tax upon such holdings, but they remained 
otherwise independent and a real feudal system 
did not develop. 
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Joint ownership of tilled land, the so-called 
common field system, had died out at an early 
date among the Salian Franks and among other 
Germanic tribes along the Rhine. Contact with 
the Romans, or rather with the Romanized 
Gauls, resulted in the decay of the ancient Ger- 
manic system of agricultural organization 
throughout practically the entire west and south 
German border regions. The old Teutonic 
agrarian institutions declined even more rapidly 
in the kingdoms founded by the Germanic tribes 
in Italy, southern France and Spain, the states of 
the Lombards, Burgundians, Ostrogoths and 
Visigoths. These tribes endeavored at first, but 
in vain, to conserve the old economic habits and 
legal customs, which had remained unchanged 
throughout their long wanderings. Roman 
estate administration and the colonate had 
permeated the native population of the coun- 
tries subjugated by the Romans, and the differ- 
ence between the Roman forms of tenure and 
economy and those of the conquering Teutons 
was too great to enable the latter to be grafted 
upon the former. 

The changes in land distribution and cultiva- 
tion in the new kingdoms founded by the Teu- 
tons in the Roman cultural world are best shown 
by the evolution of the agrarian systems of Italy 
and Spain during the early Middle Ages. When 
in 568 the Lombards after protracted wanderings 
invaded northern Italy, later called Lombardy, 
most of their old economic institutions and their 
common law had already given way to foreign 
customs as a result of contacts with Romanized 
tribes. They lacked their former inner unity; 
the army disintegrated and the leaders of the 
several detachments established small inde- 
pendent duchies, whose sovereignty was con- 
tinually threatened by outside tribes. Like the 
other Teutonic tribes the Lombards had mi- 
grated because of a lack of land, and the dukes 
had accordingly to assign most of the conquered 
lands to their followers as fiefs. The former state 
lands they usually took for themselves and their 
associates, while the property of those Roman 
landowners who had fled or been slain was dis- 
tributed among the Lombard nobles and free- 
men. Moreover, since these estates proved in- 
sufficient for this distribution, the Lombards 
were given tenure rights in the lands of those 
Roman proprietors who had remained in the 
country. The land of the latter was divided into 
three parts, of which two were returned to their 
owners while the third was assigned to the 
Lombards. The change in ownership did not re- 
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suit in any improvement in cultivation. The 
Lombard owners, taking the place of the Ro- 
mans or of the Ostrogoths, continued the colo- 
nate system — ^the subdivision of the arable land 
into leasehold plots rented to half free tenants, 
the coloni. Nor did the tripartition of the land aid 
agriculture. For lack of implements, buildings, 
livestock and money the Lombard was often un- 
able to farm his third of the land and accordingly 
turned over his allotment to the former owner 
for farming, contenting himself with a share of 
the crop. There was also little change in land 
cultivation in Italy during the period of Frankish 
domination, which followed the Lombard regime 
(568-774), and during the subsequent struggles 
between the papacy and the German emperors. 
Agriculture grew in extent and, as the kings and 
dukes granted considerable portions of the 
conquered estates to the nobility and the 
church, a new class of large landowners arose. 
The landlords farmed only a relatively small 
proportion of the newly acquired land. Most of 
it was subdivided into small plots, as in the 
Roman colonate, and was alloted to tenant farm- 
ers — sometimes to libellariiy who were free 
tenants holding land on hereditary leases in re- 
turn for fixed rents, but usually to small tenants 
who farmed the land on shares, frequently half 
of the produce. 

The Visigoths underwent the same experi- 
ences in Aquitania. In their newly conquered 
kingdom, which included most of Gaul be- 
tween the seacoast, the Rhone and the Loire as 
well as the greater part of Spain, the arable land 
was divided into three parts, of which the Visi- 
goths took two thirds, while the forest, pasture 
and waste land were shared. At the time of the 
conquest of Spain the Visigoths retained many 
of their old Teutonic laws; the farmyards as well 
as the tilled and truck farming land had already 
become private property, but forest and pasture 
land continued in many places to be considered 
the common property of the villages. 

As the Visigoths were converted to Roman 
Catholicism the influence of the clergy increased 
and large estates and special privileges were 
granted to abbeys, monasteries and churches in 
order to insure their support. The dignitaries of 
the Visigoth kingdom followed the example of 
their kings, and the Catholic church became the 
largest landowner in Spain. The clerical and 
secular landowners generally did not farm their 
estates; the land was divided into small plots and 
leased to tenant farmers. For a time the Arabs 
put an end to the secular power of the clergy. 


They introduced new crops, such as rice, fruit 
trees and sugar, which needed intensive cultiva- 
tion and which accordingly resulted in the divi- 
sion of land into relatively small holdings. 

At the time of the invasion of England by the 
Germanic tribes the clan institutions and the 
land system of the British Celts were similar to 
those of the Irish, although most of the former 
had already gone over to permanent settlements 
and to a rather extensive plow culture. More de- 
tailed information is available concerning the 
Irish than the British Celts. During the first two 
centuries of the Anglo-Saxon invasions the Celts 
in Ireland were a stock raising people. Like the 
West German tribes at the time of Caesar they 
moved about with their herds within the dis- 
tricts belonging to their clan. Only during the 
sixth century did the Irish begin to settle in 
fixed villages and turn to agriculture. As a rule, 
three or four trebs — family groups containing 
from twenty to thirty persons — settled in a vil- 
lage (haile). They did not, however, intermingle; 
each family group resided in a separate section 
of the village. 

In addition to livestock enclosures and some 
plots of land near the village planted with grain a 
baile included a few plots of garden land (usually 
called in old Gaelic subgortSy or cabbage garden), 
the amount of which depended upon the num- 
ber of trebs. Such a village settlement together 
with the truck and grain plots and cattle enclo- 
sures belonging to it was called o-faitche. Every 
treb in the village had a certain share, which was 
its family property and the crops of which it 
could use for its own needs. The plowed, mead- 
ow and forest land lying at a greater distance 
was called sechter-faitche . This, especially the 
forests and meadows, was common property; 
every treb could pasture its cattle upon the latter 
irrespective of the size of its herds and could cut 
wood in the forest for its needs according to 
fixed rules. When parts of the previously un- 
tilled common outer land were to be prepared 
for grain cultivation, the work was done in com- 
mon, and the new cleared areas were often 
plowed in common before distribution. 

In Ireland the clan chieftain possessed con- 
siderable power as early as the seventh century. 
He controlled extensive clan domains whose ad- 
ministration had been turned over to him, and 
which he often considered his own property. The 
clan chieftains attained even greater power after 
the development of a pronounced differentia- 
tion between rich and poor within the clans. 
Even in the fifth century the clan was no longer 
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merely a kinship group but included slaves, free- 
men adopted from other family groups and 
members of outside clans who were allowed to 
settle in the clan district as tenant farmers upon 
the payment of certain levies to the chieftain 
of the clan. Not all the tenants, however, came 
from other clans. They were often the younger 
sons of poor families of the same clan, who 
rented a few plots of land together with some 
cattle and the implements necessary for farming 
in return for rents to be paid in cattle and prod- 
uce. The leasehold terms were always very 
stringent. This class stratification laid the basis 
for further social differentiation. The rich clan 
and village chieftains became ever more power- 
ful and arrogant, while the dependence of the 
small tenant farmers increased, so that during 
the fifth century the relationship between the 
two classes resembled that of the landowner and 
serf on the continent. 

In England the economic organization of the 
Celts had not been modified to any extent by the 
four centuries of Roman rule which had preceded 
the Anglo-Saxon incursions; and the Anglo- 
Saxons did not come into contact, as had the 
Teutonic tribes on the continent, with a cultur- 
ally superior population. Thus the history of 
land tenure in England differs from that of the 
kingdoms founded by the Teutons on Roman 
territory. The Celts, who fought against the in- 
vaders and were unwilling to surrender peace- 
fully, were made prisoners and treated as slaves 
(theows). Where the natives submitted to Anglo- 
Saxon rule they were usually allowed to remain 
on their farmsteads, but they were forced to pay 
taxes and tribute and often to render services to 
the Anglo-Saxon chieftains as well. 

A true peasant people, the Anglo-Saxons did 
not settle in urban localities nor did they occupy 
the Celtic villages. Wherever possible they lo- 
cated their hams and tuns at some distance from 
the Celtic settlements for the purpose of super- 
vising the latter. As in Germany each clan and 
gens occupied a separate district. The groups of 
a thousand families occupied districts called 
sclrsy later shires, while the groups of one 
hundred settled in smaller districts, called 
hundreds. Their method of settlement and their 
system of tenure corresponded entirely with 
those of the Teutons in western Germany. The 
term mark (Anglo-Saxon mearc) was used for 
the hundreds’ districts. Although this has been 
disputed by several English historians, who 
claim that the mearc was only a frontier district, 
not a delimited settlement area, the Anglo- 


Saxon laws prove the contrary: in the laws of 
Hlothere and Eadric as well as in those of 
Withraed, Athelstane and Edgar the mearc is 
taken to mean an inhabited district. Each 
hundred was divided into several smaller groups, 
in which the relationship was closer: maegths 
(kindred), also called maegsibh (blood relations). 
A hundred, presided over by an aeldor (elder), 
usually consisted of from eight to ten maegths. 
The farm together with its garden land in the 
inner village area, the hide, was the private prop- 
erty of the free Anglo-Saxon residing thereon, 
called the ceorl, freoman or friman. The utland^ 
outer land lying outside the inner village, was 
held to be the common property of all hide own- 
ers in the village, although this joint ownership 
did not always entail joint cultivation and use. 
The plots in this outer land set aside for cultiva- 
tion were plowed and sown in common only dur- 
ing the earliest period of Anglo-Saxon rule. Later 
the cultivated land was divided into plots and 
long strips of plowed land and allotted to the 
hide owners. The forests and meadowland in 
the outer areas, however, were used in common. 
Each hide owner could cut a certain amount of 
wood for his own use from the village forests and 
could pasture his cattle on the grassland. 
Throughout most of England common village 
ovmership of the plowed fields lasted only until 
the ninth and tenth centuries; after that time the 
shares of plowed land gradually became the 
private possession of the hide owners. 

Pronounced differentiation in property hold- 
ings developed especially through the grants of 
the crownlands given from the eighth century 
on as fiefs by the Anglo-Saxon kings to the 
church, army commanders, knights, administra- 
tive officials and favorites. The new proprietors 
divided their lands into small plots, upon which 
they settled landless young peasants and freed- 
men, who had to make payments in money and 
produce and often had to perform services as 
well. The unsettled conditions of the country as 
well as the Danegeld and other taxes tended to 
depress the free peasantry and thus also to influ- 
ence the growth of manors. After the Norman 
Conquest huge tracts of land were granted to 
William’s retinue and to the leaders of the 
troops, so that by the twelfth century most of 
Britain’s soil had been divided into estates, upon 
which a large part of the total population were 
dependents. The theory of feudal tenure in 
England as well as on the continent was that 
ownership was vested in the king. 

The usual manor consisted of a peasant vil- 
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lagc; at times two or three villages were in- 
cluded, while occasionally a single village was 
divided between two manors. The peasants, 
usually called villeins, or villani, were in bond- 
age to the manorial lord. Their holdings, the 
virgates, usually comprised only one half to 
three quarters of the arable land of the manor. 
The remainder was known as the lord’s de- 
mesne and was farmed directly for him. The 
extent of the plot of land allotted to the peasant 
and the imposts and services required of him in 
return varied widely throughout England. The 
average holding of the villeins was 30 acres. 
Whereas many peasants were taxed only in 
money and produce, others had to labor for a 
certain number of days upon the manorial fields 
or in the bams and stables and had to pay vari- 
ous forms of tribute (gafol). In return the lord 
had to furnish his villeins with plots of land and 
dwellings, cattle and a certain quantity of fodder 
as well as farming implements. These regulations 
applied only to the farms of the villeins. The 
cotters and the bordars, or bordarii, so-called 
because they dwelt at the boundaries of the 
lord’s estate, had much smaller plots, usually 5 
acres of arable, and as a rule received fewer 
cattle from the lord of the manor. Since they 
often had scarcely enough for their own suste- 
nance, they were usually taxed only a slight 
amount of produce with a relatively greater 
amount of labor. Tenure in villenage was essen- 
tially unfree: the villein was legally only a tenant 
at will. As a result of custom and because of the 
lord’s needof cultivators, however, dispossession 
was rare. In addition to these holdings there were 
free tenures, the holders of which usually paid a 
money rent and sometimes a small amount of 
labor. Their rights were protected by the royal 
courts. 

With the increase in money economy the 
more prosperous villeins frequently had their 
services commuted in return for a suitable an- 
nual or lump money payment. The villein’s 
tenures were converted into copyholds under 
which the tenants retained their occupational 
rights as long as they conformed with the condi- 
tions of their tenure. There were other copyhold 
leases in which the tenant had fewer privileges. 
There were also tenancies at will and the free- 
hold tenures. The trend toward commutation of 
service tenures into money tenures was accentu- 
ated by the famine which England suffered in 
1315-16 and by the Black Death of 1348-49, 
which claimed a toll of from one third to one 
half the total population of the country. Peasant 


forms were deserted. Although the lords tried to 
repopulate them, the surviving peasants were 
unwilling to return to serfdom, and their lands 
had to be disposed of either for a money or 
produce rental. The rises in the cost of agricul- 
tural labor and the growth of a money economy 
led the manorial lords to rent out the demesne 
lands also. The immediate result of the leasehold 
system was the growth of a prosperous class of 
tenant farmers. Holdings became more differen- 
tiated in size than they had been on the manor. 

In the course of the fifteenth century many 
tenants were forced from their forms by the 
sheep enclosures. The development of the Eng- 
lish wool export trade and of the textile industry 
made sheep raising a profitable business; many 
large landowners turned their cultivated land 
into pastures, while wealthy urban merchants 
bought up large tracts of farm land for this pur- 
pose. They dispossessed their tenant farmers; 
and although freeholders and some of the copy- 
holders were protected by law, many were 
evicted by all sorts of chicanery. According to 
reports about 50,000 peasant farms were aban- 
doned under the reign of Henry viii (1509-47). 
The government intervened to put an end to the 
depopulation of the rural districts: in 1489 an act 
prohibited the destruction of peasant farms con- 
taining 20 or more acres of land, and Henry viii 
decreed that a landowner might not keep more 
than 2000 sheep. These decrees were, however, 
ineffectual; the number of peasant evictions con- 
tinued uninterruptedly and vagrancy became a 
serious social problem. It declined toward the 
end of the sixteenth century because the rapid 
growth of urban industry offered work to a part 
of the unemployed, while the prices of agricul- 
tural products rose considerably. Farming be- 
came more profitable and sheep ranges were 
again converted into farm land. The old landed 
nobility had lost many of its members and estates 
in the Wars of the Roses and it became literally a 
class principle among the well to do to invest a 
portion of their new wealth in landed property. 

The eighteenth century was marked by an- 
other enclosure movement and by a serious de- 
cline in the number of small farms, although 
many still persisted. Landownership became 
concentrated in comparatively few hands and 
from these estates fairly large holdings were 
rented out to capitalist farmers. The conditions 
of tenancy usually included the supply of capital 
equipment by the landlord. In the nineteenth 
century the usual lease was for seven, fourteen or 
twenty-one years. At present it is principally a 
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yearly agreement. Since the early part of the 
twentieth century agricultural leaseholds have 
taken on the attributes of limited ownership 
through the assurance of fixity of tenure and 
freedom of cultivation. The last vestiges of 
feudal tenure were swept away by the Law of 
Property acts of 1922 and 1925, which provided 
for only two forms of tenure: freehold and 
leases for years. 

The predominance of leasehold tenure con- 
tinued without signal change until after the 
World War, when the high prices of agricul- 
tural products led many tenants to buy their 
lands. Between 1919 and 1924 over 3,000,000 
acres were transferred from landlords to occu- 
pants. Nevertheless, at the latter date about 76 
percent of the land in England and Wales was 
still occupied by tenants; in 1927 the percentage 
had dropped to 64 percent. It is doubtful 
whether capitalistic farming can be maintained 
with the breakdown of the landlord-tenant sys- 
tem; the possible alternatives at present seem to 
be either smaller holdings or nationalization, the 
latter a development that has been widely advo- 
cated in England. 

In 1924 about one third of the total number of 
holdings were above 50 acres. Allotments and 
small holdings had increased at that date because 
of legislation intended to promote the sale or 
rental of areas of less than 5 acres so that the 
laborer might obtain a holding for cultivation 
as a supplement to his means of subsistence. 
At the end of 1924 there were 1,170,000 
such allotments, covering an area of 168,500 
acres; of these many were in urban areas. 

In Ireland the Anglo-Norman conquests led 
to the introduction of the manorial system with 
the Anglo-Normans as overlords, although the 
clan system continued to function in part. In the 
fourteenth and fifteenth centuries England’s 
hold on Ireland relaxed; but with the reconquest 
under the Tudors the Irish chiefs who had suc- 
ceeded in becoming manorial lords were re- 
placed by the English, and the clan system com- 
pletely disintegrated. During the Protectorate, 
the Restoration and the reign of William of 
Orange new confiscations and land grants took 
place. In Ulster the land was largely resettled 
by the English and Scotch; elsewhere in Ireland 
the changing of landlords did not alter the posi- 
tion of the tenant, who continued to pay rent for 
the use of the land. 

During the eighteenth and the greater part of 
the nineteenth century Ireland was a country of 
large estates and tenant holdings. The landlords 
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were frequently absentees and on many estates 
middlemen rented and subleased the land. The 
enclosure of commons toward the end of the 
eighteenth century increased the difficulties of 
the tenantry. A more fundamental factor, how- 
ever, was the tremendous increase of population 
and its pressure upon the land, which led to in- 
creasing subdivision of peasants’ holdings. In 
1841 more than half the holdings were units of 
5 acres or less but the subsequent famines and 
emigrations led to some reduction in the number 
of these very small farms. While some tenants 
held land on long term leases, the majority of 
tenancies were annual; and the competition for 
land resulted in rising rents. In Ulster the 
tenants were protected by the custom that no 
tenant could be deprived of his holding so long 
as he carried out his obligations and that he 
could sell his interest when he decided to give up 
possession. Here also rents remained more 
stable, and rack rents were rare. In the rest of 
Ireland the economic situation, aggravated by 
political issues, led to constant agitation. To 
quell it there were passed from 1870 on a series 
of regulatory acts which established fixity of 
tenure, assured fair rents and made provision for 
government aid to peasants who wished to buy 
their farms. At first landlords could not be com- 
pelled to sell their estates, but in the Land Act of 
1923 compulsory features were introduced. 
Through this series of acts Ireland has been 
transformed into a country of peasant proprie- 
tors. Land, acquired through government as- 
sistance, is restricted as to subletting, subdivid- 
ing and mortgaging. These restrictions have 
tended to perpetuate small holdings, many of 
them too small to provide a decent livelihood for 
the cultivator; in 1928 in Northern Ireland 
67,625 out of a total of 127,766 farms were of 15 
acres or less; in the Irish Free State the ratio was 
172,097 to 402,744. 

Land tenure in Scotland has had two lines of 
development, one in the Lowlands and another 
in the Highlands. In the former feudal tenure 
displaced the clan system toward the middle of 
the twelfth century; some fiefs were granted to 
the Normans but a greater number went to the 
Celtic chiefs. Feudalism declined early in the 
fourteenth century, and by the fifteenth peasant 
emancipation was probably complete. Tenancies 
became the rule, with land rented on the runrig 
system; that is, the division of the land into strips 
periodically reallotted. There were also leases to 
a group of tenants, each one cultivating a sepa- 
rate plot. Until the second half of the eighteenth 
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century, when longer leases became prevalent, 
the usual lease was for a year. In periods when 
money was scarce rents were paid in labor and 
commodities. Toward the end of the eighteenth 
century the runrig system was abolished and 
large landlord and tenant farms predominated. 
In recent years the history of land tenure in the 
Scotch Lowlands has been similar to that of 
England. Since 1914 owner occupancy has been 
replacing the landlord and tenant system, while 
fixity of tenure and other tenant rights in the 
land have been assured by the Agricultural 
Holdings acts. 

In the Highlands clan tenure based on mili- 
tary service continued until the end of the eight- 
eenth century, although it was officially abolished 
in 1748. The chief leased large holdings to his 
leading followers, who in turn rented land to 
their retainers as tenants at will. Below these 
tenants there were sometimes subtenants. Rent 
was paid in services and goods. The grazing 
lands were held in common and the arable in 
runrig. Toward the end of the eighteenth cen- 
tury sheep farmers came into the Highlands and 
began to lease land. This led to rises in rents and 
the eviction of the small holders. To remedy the 
situation there was passed in 1886 the Crofters 
Holdings Act, which gave to a limited group of 
tenants security of tenure, fair rents and facili- 
ties for enlarging their holdings. This was fol- 
lowed by ineffectual legislation intended to pro- 
vide farms for the landless and to regulate the 
commons. All the previous statutes referring to 
land reform were synthesized and elaborated in 
the Small-Landholders Act of 1911, which ap- 
plied to all of Scotland and which established 
compulsory powers for the breaking up and re- 
settling of large estates. So far, however, little 
has been accomplished in the latter direction. 

But now let us turn back to the history of land 
tenure on the continent. In Italy it was only after 
the trading cities had developed into rich city 
republics that the utilization of the land changed 
at all. These city republics endeavored to attach 
as extensive and as fruitful an area of supply as 
possible to their cities in order to insure their 
sustenance and to render themselves independ- 
ent of other territorial states in the matter of 
food supply. Cultivation was extended and car- 
ried on more intensively than before, many crops 
being planted which formerly had been im- 
ported from abroad. These changes were ac- 
companied by a proletarianization of the small 
tenant farmers, who, since the terms of leases 
were usually severe and tithes as well as land 


taxes rose continuously, were unable to make a 
living upon their tiny leaseholds and were fre- 
quently compelled to hire themselves out 'as 
laborers. As time went on the evolution of agri- 
culture followed very different lines in the 
various parts of Italy, depending upon the cli- 
mate and nature of the soil, the extent to which 
efficient industries arose alongside agriculture 
and the extent to which the commercial cities 
facilitated the export of agricultural products. 
This differentiation was furthered by the rise in 
Italy of a number of petty states and kingdoms 
whose land and leasehold laws were utterly dis- 
similar. 

At present a variety of forms of tenure exist 
side by side in Italy. In the Lombard plain, 
especially in the provinces of Mantua, Cremona, 
Milan and Pavia, where the soil is moist, farming 
is carried on predominantly upon a large scale 
and upon capitalistic principles. On the other 
hand, vestiges of patriarchal feudal and leasehold 
systems persist in many places in southern Italy, 
while the old latifundia system is still in use in 
many districts of Sicily. In the latter the estates 
are rented to a general lessee, who usually re- 
serves for his own use only the pasture land, sub- 
letting the arable to small tenant farmers, who 
are actually merely agricultural workers partici- 
pating in the crop yield. They are wholly de- 
pendent upon the lessee, since their rents are 
almost always in arrears and they generally owe 
considerable money to their landlord for ad- 
vances. Share tenancy {mezzadria) now pre- 
dominates in Tuscany and is widespread in most 
of the other provinces. In Tuscany the terms are 
usually equal sharing of expenses and produce, 
while elsewhere the sharing arrangement is gen- 
erally less favorable to the peasants. In some sec- 
tions, where the landowner supplies the capital, 
he has complete authority over the use of the 
land; in others the cultivator supplies the capital 
and directs the utilization of his plot. 

Agrarian unrest after the World War led to 
better terms for the cultivators; tenant farmers 
won the right to a larger proportion of the prod- 
uce and greater participation in management. 
There was also a trend toward simple renting 
agreements and toward collective leasing. Since 
the advent of the Fascist regime, however, many 
of the gains won by the peasants have been lost. 
There are now standardized terms for share 
tenancies in the various provinces with which all 
such tenancies within the designated areas are 
supposed to conform. 

In Spain after the reconquest neither the 
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clergy, the secular feudal lords nor the tenant 
fanners aided the advancement of agriculture. 
After the expulsion of the Moors the irrigation 
plants which they had erected in southern Spain, 
especially in the kingdoms of Cordova and 
Granada, were generally allowed to fall into de- 
cay, and Spanish agriculture lagged further and 
further behind that of the rest of western Europe, 
A wholly inadequate two-field system was fol- 
lowed throughout most of the country. The 
three-field system gained some ground but was 
only partially carried out and was linked with a 
sort of crop rotation. Tilled land was parceled 
into three crops, but only one parcel was culti- 
vated at any one time; the second lay fallow and 
the third was used as pasture. 

As the land was reconquered from the Arabs, 
the influence and the landed property of the 
church increased and its estates, both the old 
and the new, were granted further privileges. 
The nobles and the peasant proprietors con- 
tinued to make gifts of land to the Catholic 
church, although the Cortes often endeavored to 
prevent its accumulation of large estates. The 
concentration of land was also furthered by the 
laws of mortmain and entail. Latifundia pre- 
dominated; in the dry sections the owners or 
lessees cultivated the land with the aid first of 
serfs, later of hired laborers. In the rainy areas, 
however, where cultivation was intensive, the 
land was farmed by tenants. There were also 
municipal lands which were rented for cultiva- 
tion to the citizens of the town. The government 
frequently compelled the sale of these bienes pro- 
pios to help pay the royal debt. Such sales led on 
the one hand to the growth of large estates; on 
the other, to the development of very small 
holdings. 

The trend in Spain for the past two centuries 
has been toward smaller holdings. In the nine- 
teenth century the laws directed against mort- 
main and entail released for sale a great deal of 
church, state and private land, much of which 
was cut up into small plots. From the middle of 
the eighteenth century to the middle of the 
nineteenth the government tried to repopulate 
the countryside by establishing a number of new 
villages. Each inhabitant was given a patch of 
ground as an emphyteuta, on moderate terms 
and free of taxation for six years. A different 
system was followed in the establishment of 
eighteen settlements, mainly upon state lands, 
between 1907 and 1926. The settlers occupied 
land for which they made payments over a num- 
ber of years. After the final payment they were 
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recognized as owners, with restrictions, how- 
ever, upon their right to alienate or divide their 
holding; these restrictions were subsequently 
abolished. During the World War the high price 
of agricultural produce enabled a number of 
peasants to buy their holdings, and in 1927 the 
government worked out programs for convert- 
ing tenancies into freeholds and for settling cul- 
tivators on small farms created by the breaking 
up of large estates. 

According to a survey made in 1925 large 
holdings predominate in central and southern 
Spain. In the north and northeast small holdings 
prevail, often so minute, as in Le6n, Asturias 
and especially Galicia, that they cannot support 
the cultivator. In the sections characterized by 
small holdings owner occupancy is usual but 
tenant farming also exists. In central, western 
and southeastern Spain almost 50 percent of the 
land is held in tenancy, most of the tenant farms 
being fairly large. Share farming is employed 
especially in Calmeria and Murcia. In the north 
the /oro, an emphyteutic form of lease, is well 
known; it was introduced in the tenth century 
and provides for perpetual tenure or tenure for 
several generations. In 1926 the foros were de- 
clared redeemable and the government extended 
credit to those cultivators wishing to acquire 
ownership. In the Catalonian vineyards the ra- 
bassa morta^ a lease for fifty years or for as long as 
the vineyard is productive, is common. These em- 
phyteutic leases are disappearing, however, and 
except in the north short term leases are the rule. 
Since the revolution of 1931 the collective lease 
has been inaugurated and a number of reforms 
in land distribution and land tenure are planned, 
involving the confiscation of the holdings of 
church organizations and the nobility. 

In France manorial economy lasted longer 
than in England. The French peasants had to 
perform less work in the manorial fields than the 
English but were burdened with more levies and 
other services. These conditions and the en- 
deavors of the landed nobility to seize the com- 
mon village lands resulted from the fourteenth 
to the sixteenth century in frequent peasant re- 
volts. Nevertheless, the common land continued 
to be monopolized by the nobles. In the mean- 
time the peasants’ right to perpetual tenure had 
come increasingly to resemble complete pro- 
prietorship; such peasant tenures were extensive 
before the revolution. There were also perpetual 
tenures for which quitrents were paid. After the 
peasant uprisings of the fourteenth and fifteenth 
centuries the manorial lords found it profitable to 
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lease out parts of their demesne land for terms 
of years. Thus various leasehold systems de- 
veloped, but they never attained the importance 
in agriculture achieved by the English. Since the 
tenants were rarely able to pay their rents in cur- 
rency, mdtayage, or share farming, was intro- 
duced and spread over western and central 
France with such rapidity that in the eighteenth 
century almost 75 percent of the farm land in 
Sologne, Touraine, Berry, Anjou, Maine and 
Poitou was in the hands of mdtayers. The eco- 
nomic condition of the peasant population was 
not much improved by this leasing system, for 
the plots were usually too small for profitable 
farming, while the terms were severe. If the land- 
lord supplied the seed, the necessary cattle and 
the farming implements in addition to the tract 
of land, he was entitled to half the crop of grain 
and sometimes to half the grape and fruit crop as 
well; if he furnished only the leased tract and 
half or all the seed, he was entitled to one third 
of the crop. 

The complete abolition of feudal tenures came 
about only through the French Revolution. But 
while the peasantry who held land on feudal 
tenures acquired full ownership, the redistribu- 
tion of lands through the sale of the confiscated 
property of the church and the ^migr^ did little 
for the landless peasantry. Some of the larger 
farmers of ecclesiastical lands bought up the 
acreage they had previously rented; a little went 
to the wealthier peasantry; but .the largest part 
fell into the hands of the bourgeoisie, who rented 
it out at first on the metayer system but later in- 
creasingly on a rental basis. In the north the 
metayer system practically disappeared toward 
the end of the nineteenth century. The return of 
the common lands to the peasantry was effected 
by the Convention’s law of 1793. The decrees 
of 1796 and 1797 again deprived the village com- 
munities of their rights to various common tracts 
which had been restored to them, and the law of 
1813 declared considerable portions of the vil- 
lage commons to be national property. There 
has been no systematic enclosure movement in 
France. Before the revolution consolidation was 
rare in any of the areas in which the open field 
system predominated except in Picardy, where 
large farmsteads existed outside the villages. In 
the nineteenth and twentieth centuries a slow, 
continuous consolidation has been effected 
through sale and exchange. 

Holdings in France are generally small, partly 
because of the subdivision resulting from the 
laws of inheritance. The decline in the rural 


population and in births, however, has prevented 
any notable increase in subdivision in the last 
seventy-five years. Large estates are compara- 
tively rare and where they exist are usually rented 
in small allotments. In 1908 the minister of agri- 
culture estimated that there were 2,088,000 
holdings of less than 2} acres, 2,524,000 of be- 
tween 2J and 25 acres, 746,000 of between 25 
and 100 acres, 118,000 of between 100 and 250 
acres and 29,000 of over 250 acres. Although 
these figures are not completely reliable they 
nevertheless indicate the general distribution of 
rural land. 

In Belgium most of the feudal attributes of 
land tenure had disappeared by the end of the 
eighteenth century, while freehold and lease- 
hold had developed. Early tenancy took the form 
of metayage and for some time the cheptel was 
also used. Under the latter tenure the landlord 
leased cattle with the land; the tenant paid a rent 
for their use and at the end of the term was 
obliged to return the equivalent of what he had 
received. There were also emphyteutic leases for 
church lands, but gradually the ordinary land- 
lord and tenant agreement prevailed. The sale of 
church and seigniorial property after the French 
Revolution led to an increase in the number of 
large proprietors and tenants rather than of 
peasant proprietors. 

Tenancy is still very widespread in Belgium. 
The competition for land has made rents 
high, and the tenant has very little freedom in 
the management of the property. Until recently 
verbal leases were usually for one or three years 
while written leases generally provided for a 
three, six or nine-year term, the latter being most 
popular. Share farming is rare. In 1929 a law 
regulating leases was passed which fixed a nine- 
year period for first farm leases and gave the 
tenants liberty in regard to crops and methods of 
cultivation and compensation for certain im- 
provements. Holdings are generally extremely 
small and scattered. According to a survey made 
in 1907, 40 percent of the cultivated area was 
held in plots of less than 6J acres, while about 
95 percent was held in farms of less than 25 
acres. During the nineteenth century, particu- 
larly in its latter half, a great deal of common land 
was alienated. The remainder is usually divided 
periodically among those with common rights. 

In Holland the decline of the feudal system 
was followed by the purchase of large estates by 
capitalists, especially in the marsh and pasture 
lands. The owners generally rented land to the 
cultivators on leases for years. In the province of 
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Groningen there developed a special type of 
lease, beklem-regt^ which provided perpetual 
tenure for a fixed quitrent; subsequently these 
quitrents were redeemed and the leaseholds con- 
verted into freeholds. Tenancy is at present 
widespread, especially in Friesland, but there is 
evidence of some increase in owner occupancy 
between 1910 and 1921. In 1921, 48 percent of 
the agricultural holdings were farmed by ten- 
ants; the tenant farms above i hectare covered 
942,063 hectares as compared with 1,016,122 
farmed by proprietors. Land is leased by public 
auction at high rents and for short terms. Small 
farms predominate in Holland; more than half 
are from i to 5 hectares in size, while those above 
100 hectares constitute less than i percent. 
There are in addition a large number of very 
small holdings cultivated by persons who are 
also otherwise employed. In 1918 the govern- 
ment provided financial aid for the establish- 
ment of agricultural workers’ holdings. 

In Germany serfdom persisted even longer 
than in France, in many cases into the nine- 
teenth century. The conditions of serfdom 
varied from period to period. On the whole, the 
burdens of the corvee were not intolerable in the 
west of Germany until the twelfth or the thir- 
teenth century, when the landlords tried to 
wring a greater income out of their estates. The 
German Peasants’ War and the complaints and 
demands made by the peasants to justify their 
uprising show this change clearly. Aside from 
minor requests peculiar to certain localities they 
demanded that their manorial lords be restrained 
from imposing ever increasing burdens and from 
exercising Jurisdiction over them. They asked 
also that all old levies, deliveries of cattle and the 
Besthauptrechty the right of the landlord to ap- 
propriate without compensation the best head of 
cattle from the stock of a deceased peasant, be 
abolished and that all forests, pastures and bodies 
of water be again released for common use. These 
endeavors of the peasants were unsuccessful. 
Defeated everywhere after long struggles, they 
again came under the dominion of their former 
clerical and secular lords and many who had 
formerly been merely attached to the manor or 
to the land were reduced to Leibeigenschaft 
(bodily servitude). The Thirty Years* War made 
the condition of the peasants even worse. At its 
close in 1648 many provinces in western and 
southern Germany had only from one quarter to 
one fifth of their former population. Huge tracts 
of land were completely devastated and had 
once more to be made arable. In spite of the 
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prevalent distress the landed nobility endeav- 
ored to restore the former conditions of peasant 
servitude. They were only partly successful in 
western Germany, and even where restoration 
took place it was usually considerably modified 
by subsequent edicts, orders in council and 
measures for the protection of the peasantry is- 
sued by the ruling princes. 

The position of the peasants in western Ger- 
many just before the emancipation from serf- 
dom was tolerable. In the southwest there pre- 
dominated the almost free peasant cemiety whose 
interest in the land was close to proprietorship 
and who paid only a nominal quitrent and slight 
service in return for a hereditary tenure. There 
were also peasants whose obligations were fairly 
onerous and who had no legal hereditary rights; 
customarily, however, the son followed the 
father in the possession of the land. The vast 
majority of peasants’ tenures were somewhere 
between these two extreme types. 

In eastern Germany the conditions of tenure 
were much more unfavorable to the peasant. 
There the manorial lords were the conquerors of 
the native Slavic peasantry, whose rights were 
accordingly more easily abrogated. The lords, 
increasing their domain at the expense of the 
peasants, who particularly from the sixteenth 
century were evicted from a large part of their 
holdings, became capitalist farmers, raising 
produce for the market and engaging agricultural 
laborers to work on their vast estates. The peas- 
antry were not completely landless, but their 
holdings were very small and their rights of 
tenure and the limitations on their obligations 
much more insecure than in the west. French 
revolutionary ideas of freedom and of the rights 
of man penetrated into eastern Germany at a 
time when the Prussian government was realiz- 
ing that under the prevailing rural conditions 
Prussian agriculture would never reach the 
height of development attained in England. Its 
feeling that it could no longer afford to lag be- 
hind the states of western Germany, which had 
abolished serfdom, was reenforced by the fact 
that the unfortunate condition of the Prussian 
peasantry was a detriment to the military 
strength of the state; accordingly in 1810 serf- 
dom was abolished. The corvde duties and insti- 
tutions related to land tenure were retained al- 
though in a modified form. 

The reformation had been begun by the de- 
crees of 1808 and 1810. They worked to the dis- 
advantage of the peasants, however, because in- 
stead of releasing the land which the nobility had 
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long before seized in contravention of law they 
reduced the land owned by the peasants. The 
landlords, provided they indemnified the peas- 
ants, were permitted to seize all the so-called 
new peasant farms created by eighteenth century 
legislation for the protection of the peasantry. 
Moreover the nobility were granted the right to 
convert peasant land into manorial Vorwerksland 
(a part of an estate separated from the nnain 
holdings and possessing its own farm buildings 
and its own farm management) if a peasant farm 
of equal size was established elsewhere. A law of 
i8ii provided that peasants who had hereditary 
tenures were to be allowed to obtain complete 
ownership of their land by turning over one 
third of it to the lord of the estate; those with 
leaseholds were to cede one half. Where the 
holdings were too small for such an arrange- 
ment, a rent was to be paid. The reactionary 
nobility opposed the law, and the king ordered 
that it be reexamined. As a result only the peas- 
ants with fairly substantial holdings received the 
right of settling their tenures; and since a request 
had to be made for each settlement, it was not 
completed for many years. Those who did not 
come within the provision of the reform law re- 
ceived the right of freeing themselves from the 
services levied upon their plots of land by paying 
twenty to fifty times the annual value of these 
services to their landlords; such redemption of 
their conditions of servitude was granted to 
289,765 peasants, who had to pay over 18,500,000 
thaler (55,500,000 marks) for their “emancipa- 
tion” in addition to paying large rentals in 
produce. 

In the east the result of the settlement was the 
further concentration of the common lands and 
those of the peasants in the hands of the large 
holders. In west Prussia, where the manorial 
lords were not farmers, most of the land eventu- 
ally went to the peasants. The commons were 
usually retained for general use, although in 
some places they were broken up. Recently com- 
mon lands have become the property of the vil- 
lage or town and are used for its support. En- 
closure of scattered holdings, except in a few 
districts, did not take place until after 1850, and 
the transformation was gradual. 

In 1907 large landholders, mainly in the east, 
still owned and cultivated about one quarter of 
the agricultural land of Germany. An attempt 
was made in 1891 to foster small holdings in the 
eastern states; the government acquired land 
from which it rented out small areas on perma- 
nent tenure. By 1918, 1,500,000 acres had been 


used for this purpose. This policy has been 
furthered by subsequent legislation, notably, by 
the acts of 1919 and 1920. Today the majority of 
holdings are of less than 5 acres, but a very large 
number range from 5 to 250 acres. 

In the Scandinavian countries the history of 
land tenure has differed somewhat from that of 
other parts of Europe. During the Viking period 
in Norway the landholders had grown rich and 
purchased additional lands, upon which lease- 
holds became common. The latter had developed 
also as a form of tenure on the royal domains and 
the cleared lands. In the middle of the seven- 
teenth century there were more than twice as 
many leaseholds as freeholds and only a quarter 
of the land was held in ode I tenure. In the latter 
part of the century, because of the growth of a 
class of foreign landholders, there was promul- 
gated a decree which taxed large holdings to an 
extent that made them unprofitable. Tenants 
bought their leaseholds and small farms in- 
creased. This trend has continued and in recent 
years has been furthered considerably by state 
support; in 1931, 94 percent of the farmers were 
freeholders. At present holdings are small, more 
than 90 percent consisting of less than 10 acres 
of arable land. Medium sized farms usually have 
attached to them a number of very small hold- 
ings rented on long leases to cotters who ordi- 
narily pay a small sum and also work on the main 
fann. The government has been helping the 
cotters to convert these leaseholds into free- 
holds. Village commons are still found in Nor- 
way, particularly in the west; but land farmed 
under the strip system has been enclosed. 

In Sweden the old village strip farming sys- 
tem persisted until the middle of the seventeenth 
century. During the following century, however, 
the government succeeded in its efforts to en- 
close the strips into consolidated holdings. In 
1789 ordinary landowners were given the same 
rights in their holdings as those enjoyed by the 
nobility in theirs. The period from about 1840 
to 1900 was marked by an increase in the num- 
ber of large farms and the decline in cotters* 
holdings, which were either taken into the main 
estate for cultivation or were changed into ordi- 
nary leaseholds, for which money rents were 
given instead of labor. In the last few decades the 
trend has turned instead toward small farms. 
These have been promoted by the removal of 
those legal barriers which hampered the break- 
ing up of estates, by the sale and lease of small 
farms from the crown domains and by financial 
assistance by the government. At present small 
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farms predominate among the 430,000 holdings 
of more than J hectare. About 33 percent of the 
agricultural holdings are farms of 10 hectares or 
less, while those ranging from 10 to 50 hectares 
comprise almost 50 percent. The large holdings 
are usually found on the open plains. Tenant 
farms are not common; in 1911 they comprised 
only 14 percent of the total number. 

In Denmark the position of the cultivator de- 
clined steadily from the Middle Ages until the 
end of the eighteenth century, when the peas- 
ants were relieved of labor charges and liberated 
from bondage. The common field system was 
abolished and holdings were consolidated and 
cultivated on leasehold or freehold tenures. From 
the latter part of the nineteenth century the gov- 
ernment has extended aid to leaseholders who 
wish to transform their tenures into freeholds. 
Danish policy has in general favored farm own- 
ership, and the percentage of freehold farms has 
increased from about 66 percent in 1835 to 92 
percent in 1919. Until very recently small hold- 
ings were encouraged. Now, however, the trend 
is to increase the size of smaller holdings so that 
the farmer will not have to supplement his in- 
come by outside work. According to estimates 
made in 1919 over half the total area consisted of 
peasant holdings of between 1 5 and 1 20 hectares. 
There were 1 34,639 holdingsof 1 5 hectares or less, 
69,955 of between 15 and 120 hectares and 1335 
of above 120. Since the World War Denmark 
has passed especially stringent measures for the 
breaking up of large estates and for their coloni- 
zation. State leaseholds have also been instituted 
and the Danish government plans to decide in 
1934 whether it will foster in the future farm 
ownership or the leasehold. 

In Finland land settlement took the form both 
of the village system and of the isolated farm- 
stead. After the union with Sweden the home- 
steads of those who volunteered for military 
service and of their retainers were made tax 
exempt. These volunteers comprised the nobil- 
ity, and a system of partial vassalage grew up. 
Although in the later Middle Ages this system 
tended to develop also into one of feudalism, 
the peasants managed to maintain the most im- 
portant of their ancient rights. The homesteads 
of the independent peasants were taxed, as were 
the peasant leaseholds on the crownlands. Grad- 
ually both types of tenure came to be regarded as 
conferring occupancy rights rather than com- 
plete ownership and the peasants were not al- 
lowed to divide or sublet part of their land. In 
the eighteenth century, however, peasant owner- 
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ship was recognized and the leaseholds on 
crownlands made more secure. 

Toward the end of the seventeenth century 
the growth of large estates was checked by legis- 
lation. The effect of these and the later laws re- 
garding tenure was greatly to increase the num- 
ber of small agricultural tenant farmers as well 
as of peasant proprietors. Between 1805 and 
1901 the number of cotters — ^that is, tenants who 
occupied small holdings and paid their rent in 
labor — ^increased from 25,000 to 68,532. The 
number of laborers who owned the very smallest 
holdings rose from 7000 to 84,221 in the same 
period. There were also tenants who farmed 
large holdings which formed parts of even larger 
estates; of these there were 7772 in 1901. 

Since 1892 the government has consistently 
tried to improve the position of tenants by insur- 
ing long terms, just rents and fair conditions and 
has aided tenants to purchase land. Under the 
Land Purchase Act of 1918 over 100,000 tenan- 
cies on private lands were converted into free- 
holds by 1928. Similar acts subsequently passed 
have affected ecclesiastical, civil and state lands. 
The act of 1922 provided for the compulsory sale 
of estates for purposes of colonization. By 1924, 
64,000 new peasant holdings were created, 
partly on state land and partly on land taken 
from large estates. The disposal of any holdings 
acquired through government loans is restricted 
by law. 

In the countries settled by the English the in- 
fluence of British tenure has been obvious. 
Colonial America was settled on the semimanorial 
system which characterized English landholding 
in that period. The theory on which the crown 
gave grants in America to companies and to indi- 
viduals was that ultimate title remained in the 
king; and in order to signify the relationship be- 
tween the latter and the grantee a quitrent was 
usually stipulated. The smaller holder by an ex- 
tension of the same feudal theory owed a quit- 
rent and fealty to the proprietor of the colony, 
although he was completely independent in the 
control of his holding. The quitrent was due not 
only from freeholders but also from leaseholders, 
who were supposed to pay it in addition to the 
ordinary rent; and it existed in all the colonies ex- 
cept Massachusetts Bay, Plymouth, Rhode 
Island and Connecticut, where tenure was 
alodial. Although they were sometimes merely 
nominal and never constituted a serious burden 
the quitrents were resented by the colonists and 
frequently left unpaid. When they were paid, 
there were insistent demands that they be ap- 
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plied to the public revenue. After the revolution 
they were abolished in most of the states and be- 
came dead letters in the others, so that now all 
landownership in the United States is alodial. 

While village settlement was attempted, espe- 
cially in New England, it yielded everywhere to 
separated farmsteads. The medium sized farm 
was the rule in the northern and central colonies 
except in New York, where the Dutch manorial 
holdings in the Hudson valley were confirmed 
by the English governors. The Dutch estates 
comprised from 50,000 to 1,000,000 acres, but 
for cultivation they were broken up into smaller 
units. In the south there were a number of large 
plantations which after the Civil War and the 
emancipation of slave labor were broken up into 
small farms usually rented on a crop sharing 
basis. 

After the revolution large quantities of public 
land were available for settlement and later more 
was acquired by purchase and treaty. Its distri- 
bution was effected at first by sales, which led to 
the accumulation of large holdings by individ- 
uals, and later by preemption and homesteads, 
which fostered a more equitable distribution of 
landownership. It was only after 1880, when 
most of the good land had been occupied, that 
tenancy, which had existed even in colonial 
times, became an important factor. The agricul- 
tural depression following the era of land specu- 
lation after the World War, with its accompany- 
ing inflation of land values and mortgages, has 
accelerated the trend toward tenancy. The per- 
centage of tenant farms has risen from 25.6 per- 
cent in 1880 to 42.4 percent in 1930. Tenants 
hold their land generally either on payment of a 
cash rental or of a fixed amount of the crop or, 
especially in the south, on a crop sharing arrange- 
ment in which the landowner provides the 
capital and directs cultivation. The usual lease is 
for a year. 

Holdings are today predominantly of small 
and medium size. The larger holdings are more 
prevalent in the west, where capitalistic farming 
is common. In 1930, 44.8 percent of all the farms 
consisted of from 20 to 99 acres; 36.8 percent 
from 100 to 500. Of the remainder farms under 
10 acres constituted 5.7 percent, while those of 
1000 acres or more were 1.3 percent. 

When the British conquered Canada they as- 
sumed sovereignty over the French settlements, 
which had been established on the feudal system 
of land tenure prevalent in France during the 
period of colonization. On the manors of New 
France, however, there was usually no absentee 


proprietorship and the obligations of the peasants, 
or habitants ^ which included rent, reliefs, hana-^ 
litis and the corv6e, were not onerous. The obli- 
gations of the seignior included the payment of 
the mutation fines, the cultivation of the land 
and after 17 ii its subinfeudation. Rents were 
paid in money and produce and were fixed by 
agreement or the custom of the community. For 
political reasons the British perpetuated the ex- 
isting feudal system and even contemplated ex- 
tending it. It had, however, begun to lose its 
vitality even before the conquest, and in the fol- 
lowing century its abolition was demanded 
partly on the ground that it interfered with free 
transfer and partly because many of the British 
who had become seigniors and were generally 
more exacting than the French with their ten- 
ants had excited sentiment against it. The trans- 
formation of feudal into franc~aleu roturier 
tenure, which was very much like free and com- 
mon socage, was effected essentially by the com- 
pulsory act of 1854. French procedure in regard 
to alienation, devise and inheritance was re- 
tained. The obligations of the habitants were re- 
placed by a fixed annual rental, which could be 
terminated by a lump sum payment; but of this 
privilege they were slow to avail themselves. 

In English speaking Canada freehold grants 
were made, subject to a quitrent and the obliga- 
tion of partial cultivation. Nevertheless, great 
blocks of land were accumulated by speculators. 
The central administration attempted to check 
this abuse, which was leading to economic stag- 
nation and political unrest, and to foster small 
family tenures. After they had attained self- 
government the provinces continued this work 
by disposing of lands through sales on easy terms 
and through homestead laws. 

The heavily wooded areas of eastern Canada 
prevented the development of large farms, and 
the types of land utilization which have devel- 
oped in this region, such as dairying and fruit 
growing, have kept holdings pretty much to the 
original size. In Quebec French laws of inherit- 
ance favored subdivision and the great majority 
of farms in eastern Canada are of less than 200 
acres, perhaps too small for remunerative culti- 
vation. In the grain growing prairie provinces of 
the west the dominant type of holding intro- 
duced was the free homestead of 160 acres. At 
various times preemption of additional land has 
been permitted. The average farm, which is 
much larger than that prevailing in the east, was 
of 3354 acres in 1916 and 358.4 in 1926. The 
character of the land and its product, the increas- 
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ing use of machinery and a certain amount of 
land speculation have contributed to this growth 
in size. As in the United States the exhaustion of 
good homestead land was followed by the de- 
velopment of tenant farming, which is more im- 
portant in western than in eastern Canada. Nev- 
ertheless, Canada remains a country of small 
family farms cultivated by their owners. 

Australia like Canada was subjected to the free 
grant system and its abuses. This came to an end 
in 1831, when as a result of Wakefield’s influ- 
ence land was ordered sold by auction at a 
minimum price successively raised from 5/- to 
£iBn acre. Since much of the best land had been 
alienated, Australia became “the dearest land 
market in the world” and settlement ceased; 
even in South Australia, where Wakefield’s ideas 
received special application, the results were 
rather poor. More important in its influence 
upon land tenure was the rise of the wool grow- 
ing industry. In 1827 within the nineteen coun- 
ties of New South Wales the extensive runs of 
the pastoralists, who had soon established them- 
selves as squatters on the public domain, were 
placed under annual licenses and fees. In 1836 
licenses were granted for areas beyond these 
counties, but the holders had no security of 
tenure nor property rights in improvements. 
But in 1847 the land was ordered divided into 
three categories, based upon the degree of settle- 
ment, and was leased to the grazers for periods 
ranging from one to fourteen years; during the 
term of the fourteen-year lease the lessee had 
exclusive rights to purchase the freehold. In 
other colonies the squatters although powerful 
were not as firmly intrenched in their privileges 
and the law was not enforced. 

The gold rush, beginning in 1851, brought 
settlers who eventually turned to agriculture; 
and soon afterward the agricultural interests in- 
troduced the system of free selection before sur- 
vey, which in many respects resembled the 
American homestead, although the land was pur- 
chased on instalments. But the squatters re- 
tained control of the land by devious means and 
converted their leaseholds into extensive free- 
hold estates. The small family holding gained 
significance when technical advance made pos- 
sible the development of grain raising and dairy- 
ing and when foreign markets were provided. It 
was furthered by legislation to assist small hold- 
ers financially and otherwise and to break up 
large estates suited to cultivation by voluntary or 
involuntary sale to the state, and possibly also by 
the tax on land. The pastoralist is now given land 
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beyond settlement limits on leases for terms as 
long as twenty or forty-two years, sometimes 
with periodic revision of rentals. The small set- 
tler generally acquires land on “conditional pur- 
chase,” which includes residence and improve- 
ment conditions, with twenty years or more to 
pay. The Labour party has wherever possible 
replaced alienation in freehold by perpetual 
leases and periodical reassessments of rents. The 
differences between conditional purchase tenure 
and leasehold have become almost infinitesimal, 
and it is doubtful whether the latter will prevail 
outside of territory under Labour control. 

The dominant form of land tenure on the Aus- 
tralian farm is freehold. A certain amoimt of 
tenancy has also grown up on private lands; for 
wheat raising, dairying and other agricultural 
pursuits share farming has develop>ed in New 
South Wales since the 1890’s. Absenteeism has 
been considerably reduced and the number of 
very large holdings has steadily diminished; the 
latter process has been aided by the high prices 
for land which have characterized boom periods. 
Although small holdings have been increasing in 
number, many are added to neighboring larger 
holdings by sale; the number of medium sized 
and moderately large holdings does not seem to 
be declining and may even be increasing. A 
study of the size of holdings in Australia must 
take into consideration the fact that the environ- 
ment tends to make a small holding much larger 
in actual area than a similar holding in Canada; 
this is particularly true in the case of land de- 
voted to grain growing. 

Early in the course of its colonization New 
Zealand threatened to fall into the hands of 
land speculators, but this danger was checked by 
the British government and its representatives. 
The principle of the sufficient price was intro- 
duced into the alienation of public lands, and by 
1850 compact settlements on the Wakefield 
model had been established in various areas more 
successfully than in South Australia. Sheep rais- 
ing developed, however, and in 1851 the New 
South Wales system of pastoral leases was intro- 
duced. About the same period legislation to es- 
tablish small settlers was enacted, and there took 
place the struggle of pastoralist and agriculturist, 
with the same results as in Australia. Provincial 
control of the disposal of public lands permitted 
land speculation and the growth of large estates, 
and although the provinces were abolished in 
1876, it was not until the 1 890*8 that effective 
land reforms were instituted. They included 
financial assistance to farmers, a progressive tax 



Encyclopaedia of the Social Sciences 


98 

on unimproved land value and compulsory re- 
purchase of land for resettlement. 

In 1882 there had been introduced perpetual 
leases of small holdings on the crownlands, pro- 
viding for revision of rentals after the thirty-year 
initial period and after the subsequent renewal 
period of twenty-one years but permitting pur- 
chase of the freehold. Under the reform system 
there was substituted a lease for 999 years, 
known as “lease in perpetuity,” with freedom 
from revaluation but not from the graduated 
land tax. The right to obtain the freehold was 
withheld; but under another tenure, known as 
“occupation with right of purchase,” land could 
be taken up for twenty-five years at an annual 
rental and at the end of a certain period could be 
acquired in freehold or upon lease. After 1926 
no more leases of this type could be made. Free- 
holds could also be obtained for cash. The vari- 
ous reform measures together with rising land 
prices aided the development of the small family 
holding and the break up of land monopoly; 
compulsory measures were used only sparingly. 
In 1907 the leases in perpetuity were abolished 
and tenants holding them were given the right 
of purchase; the principle of freehold has since 
been constantly extended, even to pastoral ten- 
ancies. The entire controversy over tenures has 
been complicated by the question of speculation 
and has been relatively unimportant, since much 
of the best land was alienated in freehold before 
the reform era. 

The characteristic form of rural property in 
New Zealand is the small dairy farm held in 
freehold. Share tenancy has also developed, 
especially upon dairy farms. The terms are set- 
tled by bargaining; frequently there is inserted 
in the agreement a compulsory purchase clause 
which enables the share milker to acquire the 
land and stock. 

In South Africa the Dutch East India Com- 
pany had introduced freehold tenures for small 
agricultural holdings in order to insure the 
necessary agricultural supplies. It had also en- 
couraged stock raising and for this purpose leased 
or loaned extensive tracts of land (over 6000 
acres) for a year at a time at a uniform fixed fee. 
As the market for agricultural produce was lim- 
ited and as capital and labor were scarce, the pas- 
toral industry naturally developed; with it spread 
the loan tenure system, which had been designed 
for it and which became the dominant form of 
holding in the eighteenth century. The com- 
pany favored it as a source of revenue. The 
scantiness of pastures and lack of water in the 


interior, which kept the stockmen constantly 
moving, or trekking, made the short term of the 
loan tenure desirable. Conversely, however, its 
insecurity favored the trekking habit; and to cor- 
rect this evil new forms of holding were intro- 
duced, but they were less attractive and remained 
comparatively unimportant. The disadvantages 
of loan tenure to the tenant with respect to sale, 
inheritance and insecurity seem to have been 
more potential than real; but in 1813 the British, 
noting the economic defects of the system al- 
lowed the conversion of loan leases into per- 
petual quitrent tenure, which was also to be the 
form in which subsequent grants were to be 
made. Conversion of the loan tenures was very 
gradual. Some holdings of a different character 
were converted into absolute freeholds. Al- 
though since i860 it has been possible to trans- 
form quitrent tenures into freehold, both forms 
have continued to exist down to the present. 

The securing of revenue seems to have been 
the determining factor in land tenure in Cape 
Colony and Natal throughout most of the nine- 
teenth century. The stricter land policy of the 
British contributed to the trekking which re- 
sulted in the founding of the Boer republics, 
where land was given out in freehold or quitrent 
tenures in the extensive plots that had character- 
ized the colonial period. 

The extensive areas of the holdings and the 
great risks of South African farming facilitated 
the growth of share farming by natives, who often 
remained as squatters upon the land when it was 
divided among the white settlers. The exhaus- 
tion of the supply of fresh land, the agricultural 
revolution which resulted in the ruin of many 
farmers who clung to the highly inefficient 
methods to which they were accustomed and a 
system of inheritance favoring extreme subdi- 
vision have led to a landless class of “poor 
whites,” who have also supplied recruits for the 
ranks of tenant farmers. The tenancy agree- 
ments have no general form and are oral and in- 
formal. Changing conditions and the competi- 
tion for land have tended to break down the cus- 
tomary system, under which the white tenants 
were relatively well off, and to depress them to 
the status of mere agricultural laborers receiving 
wages for the cultivation of their plots. The con- 
dition of the native is even worse, for his oppor- 
tunities of holding land are in most of the prov- 
inces restricted by law; in the Orange Free State 
native share agreements have been outlawed en- 
tirely. A considerable amount of cash tenancy 
has developed, however, with tenants drawn from 



Land Tenure 


the better class of white share farmers. Among 
white tenant farmers cash tenants are more 
numerous than share tenants, and while tenant 
holdings constitute more than one third of the 
total number of white men’s holdings they cover 
less than one fourth of the area occupied by 
whites. 

Very little has been done to check the growth 
of large holdings nor has public attention in gen- 
eral been centered on the reform of the land sys- 
tem. Although measures to facilitate land settle- 
ment were taken by the provinces before union 
and since then by both the provinces and central 
government they have not gone to the root of the 
problem. These measures include financial aid, 
subdivision schemes and alienation of public 
lands on lease, usually with purchase rights; the 
purchase of pastoral areas has also been made 
possible. 

Heinrich Cunow 

Eastern Europe and Near East. A survey of 
land tenure in eastern Europe discloses great 
geographical and temporal variations as well as 
many paradoxical traits. In earlier periods al- 
though the region was under the sway of great 
empires it contained many diverse land systems; 
at present, although it is divided into a number 
of states, almost uniform conditions of tenure 
prevail. Such a change points clearly to a lack of 
continuity and to the fact that the system of ten- 
ure as it exists today is the result not of economic 
and social evolution but rather of political up- 
heavals. Every fundamental political change up- 
sets the relations between rulers and ruled and in 
a region which is primarily agrarian is reflected 
above all in the conditions of land tenure. Hence 
the paradox that traditional rural ways have best 
survived where government has been least organ- 
ized, especially along the route of the great mi- 
grations north of the Danube, where neither 
Roman nor Byzantine nor Ottoman power was 
able to establish itself. There is also the con- 
trary phenomenon that in recent times, after 
national emancipation and until the World War, 
agrarian conditions have been best where Turk- 
ish rule had been worst. The various influences 
— Roman, Byzantine, Slav and Turkish — ^which 
have affected eastern Europe have left different 
traces in various parts, depending upon political 
circumstances; the corridor between the Danube 
and the Carpathians, for example, which was a 
meeting ground for all these influences, was also 
from a political standpoint a dividing line be- 
tween them and in some curious way escaped 
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both the Byzantine feudalism that prevailed 
south of the Danube and the Germanic feudalism 
that prevailed west of the Carpathians. 

The social structure of rural society is the re- 
sult of two elements: the relations within the 
family and village community, and those be- 
tween the ruling class and the mass of the peas- 
ants. Two main types of landholding were prev- 
alent in the eastern half of Europe: the Latin- 
Germanic type based upon individual and indi- 
vidual family property, and the Slav type based 
upon joint property. The first was found in the 
south of the Balkan Peninsula, where even dur- 
ing the Turkish regime it persisted in the high- 
lands, on the islands and on the Dalmatian coast, 
which was open to Latin influence, and whence 
it penetrated into the lands of the southern 
Slavs; it predominated also in the countries 
bordering upon Russia and subject to Germanic 
influence. In the Germanic type the ownership 
of the hide and its management were vested in 
the individual family. This was also true in the 
main of Poland, the Baltic countries and certain 
parts of Galicia, Bukovina and the Banat. In the 
Slav type the family clan, consisting of parents 
and of married sons and their offspring, was the 
unit of economic organization, which took the 
form of the zadruga (q^v.) among the southern 
Slavs. Ownership of land was vested in the family 
clan as a whole, whose affairs were generally 
managed by the elder. When the clan grew too 
large it broke up into smaller groups. The pas- 
ture and forests were as in the Germanic system 
the common property of the villages formed 
from these groups, but the title to the arable re- 
mained in the groups themselves. The tendency 
toward subdivision continued and the family clan 
has survived only in the southern Slav countries, 
where it was favored by the Turkish landowners; 
here too, however, it is rapidly disintegrating. 

Early Rumanian tenure was of an inter- 
mediary type. The village lands consisted of un- 
divided meadows, grazing land and woodland 
owned and used by the whole village and of 
arable divided into equal holdings, each house- 
hold being entitled to one. Arable {farina) 
and homestead were family property, hereditary 
but indivisible, and the power of the elder to dis- 
pose of it was limited by the rights of protimesis 
and of reclaim, even after a judicial decision, 
vested in his children, relations and neighbors. 
The holding was thus a joint but not a common 
property; the system knew neither the absolute 
individual property of Roman-Byzantine law 
nor the absolute communal property of the Slav. 
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Besides the free peasants most Rumanian vil- 
lages in the Middle Ages contained a group of 
settlers called vecini (neighbors). They were prob- 
ably originally prisoners of war and were bound 
to the land. The resemblance between Slav and 
Rumanian family holdings was held by one 
school, represented by A. D. Xenopol, C. 
Disescu and others, to be due to the influence of 
Slavic institutions; by another school, that of E. 
de Martonne, N. lorga and others, it was con- 
sidered accidental. While the evidence is ex- 
tremely scant, it gives point to the view advanced 
by P^rvan and Fotino that Rumanian tenure was 
of a pre-Slavic type of Thraco-Illyrian origin 
sprung from agrarian conditions, whereas the 
Slav probably had its roots in the communal 
organization of the family ruled by the father or 
chief, which already existed among nomadic 
groups when the common property consisted of 
movables and rights of use. 

Upon these popular institutions two rural 
systems were superimposed: the Germanic 
feudal system in the Baltic countries and in the 
provinces of the Hapsburg empire and the Otto- 
man system, originally theocratic in form but 
later very similar to western feudalism, in most 
of the Balkan Peninsula. In Dalmatia and the 
Ionian Islands other forms of feudal tenure were 
introduced by the Venetians. 

In the Austrian provinces feudal relations 
were found, after the decline of the Croatian 
dynasty, as early as the twelfth century, and by 
the end of the seventeenth century the mass of 
the peasants had become serfs. Enormous 
estates were concentrated in the hands of new- 
comers, who received them as gifts from the em- 
perors. The kraina^ or military frontier, formed a 
peculiar exception. It was a strip of territory 
along the Turkish frontier which was colonized 
with Slav, Hungarian and Rumanian peasants, 
organized into regiments and free from all feudal 
servitudes, with an autonomous regime not un- 
like that of the Cossacks in Russia. Each regi- 
ment owned extensive tracts of communal pas- 
ture and woodland. The system was created in 
1630 and lasted until 1881; individual regiments 
persisted until the reforms following the World 
War, no longer as military groups but as collec- 
tive owners. In Poland and Lithuania also there 
existed numerous estates cultivated on a large 
scale. 

In the domain of the Ottoman Empire the 
subjection of the peasantry had begun during the 
decline of the Byzantine Empire. The local 
nobles entrusted with the collection of taxes used 


their positions to encroach upon the land of the 
free peasants. This tendency was quickened by 
the feudal ideas brought in through the crusades 
and especially by the flight of the peasants, 
which caused various regions to be settled with 
Slavic serfs. In Serbia the code of Czar DuSan 
introduced in 1349 a feudal regime, which had 
already been adopted by the Bulgarian land- 
lords. Thus on the eve of the Turkish invasion 
the greater part of the land, especially in the 
plain, belonged to the sovereign, to the nobles 
and to the church, particularly to its monasteries. 
Where the landowners offered voluntary submis- 
sion, the Turks allowed conditions to remain un- 
changed. Most of the smaller and some of the 
larger properties were left in the hands of their 
former owners but subject to an ultimate title in 
favor of the state [mirie) which limited the right 
of disposal. The properties of resisting nobles as 
well as land which had once belonged to the state 
became the domain of the sultan, who was ab- 
solute master of all conquered land. Part of the 
land was granted to Turkish dignitaries (beys, 
begs and agas), either as freehold (mulk) or as 
fiefs {mirU'). Ecclesiastical and other properties 
were handed over to Mohammedan religious 
foundations and held as vakuf. Much of the 
mirU land was by forcible means transformed in- 
to the large private estates of the spahts, the mili- 
tary governors under whose control they stood. 
These estates together with the villages attached 
to them were known as chiflik^ or chitluky and the 
servile peasants who cultivated them as chifchije 
or in the northwest of the peninsula as kmeti. As 
in the Roman colonate the land was farmed in 
metayage, the landlord receiving generally one 
half of the produce of arable land. In the terri- 
tories of the old Ragusan Republic traces of the 
original colonate system remained. The severity 
of the system varied in different parts of the pen- 
insula. It was hardest in the center and in the 
east; that is, in the broad fertile valleys and in the 
parts nearest to Constantinople, which alone 
were inhabited by a dense Turkish population. 
A considerable number of free peasant owners 
survived in the western and southern parts; their 
distance from Constantinople and the main lines 
of communication as well as the high land and 
extensive forests, more suitable for pastoral pur- 
suits than for com growing, favored the imposi- 
tion of the chiflik regime only in an attenuated 
form. Their relative freedom was also due to the 
nature of the Turkish administration, which pre- 
ferred not to interfere with the more inaccessible 
districts but to leave the local leaders to act as in- 
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termediaries between the authorities and the 
pofiulation. It is in such regions that the 
zadruga has survived. 

Serfdom disappeared in most countries of 
eastern Europe about the middle of the nineteenth 
century not only under the influence of liberal 
ideas but also as a result of financial necessity; 
for as the noble landowners paid no taxes, 
peasant holders became an asset to the state. 
The Hapsburg monarchy abolished serfdom in 
1848 and the peasantry acquired full ownership 
of their land except in Dalmatia, where even 
partial liberation did not take place until 1878. 
In Poland serfdom was abolished in 1864. In the 
former provinces of the Turkish Empire the 
national revolutions were to an equal extent so- 
cial revolutions; and in the absence of a native 
middle class their success generally accomplished 
what elsewhere had been two separate and at 
times opposed steps in rural reform: emancipa- 
tion from semifeudal conditions and the vesting 
of the former serfs with the ownership of their 
holdings. This phenomenon was possible be- 
cause in such provinces as Serbia and Bulgaria 
the native ruling classes had been exterminated. 
The chiflik system thus broke up wherever the 
frontiers of Turkey receded, except in Thessaly 
and in Bosnia-Herzegovina. In the latter many 
members of the ruling class had become Mos- 
lems and were able to maintain their semifeudal 
domination. Austria-Hungary had merely facil- 
itated the voluntary emancipation of the kmeti. 
From the occupation in 1878 until 1910, about 
28,500 families were freed; the law of 1911 ac- 
celerated the process and 13,000 families were 
freed on 102 ,000 hectares in 1912 and 1913. Upon 
the annexation of Thessaly to Greece by inter- 
national treaty in 1881 the rights of the Turkish 
landowners had to be recognized and redeemed 
and the former duties of the peasants in some 
measure maintained. In the remainder of Greece 
the Turkish national estates and those of the large 
owners had passed to the state, forming two 
thirds of the arable in the new kingdom; after 
1836 they were gradually distributed to small 
holders against compensation. In Serbia the land 
was at once occupied in full ownership by those 
who had tilled it. In Bulgaria the land first passed 
to the state, but the holders were gradually 
made into free owners as the state abandoned its 
title to the mirii lands in favor of the cultivators. 

In the provinces north of the Danube the 
Turks had left the agrarian regime intact. The 
Rumanian peoples had not had an aristocracy: 
the cneazt or judef, was merely the head of the 
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village in peace and in war, entitled to a holding 
of his own, to a tenth of produce from arable and 
to some small labor dues. The labor dues of the 
vecini, the unfree settlers, were heavier but by no 
means onerous. Because of a number of circum- 
stances the authority of the jude^ gradually in- 
creased and many of the free peasants became 
vecini, but it was not until 1595 that the villagers 
were bound to the land by Mihaiu the Brave. 
The latter created a professional army on a feudal 
basis to take the place of the traditional levie en 
masse; he supported the interests of the leaders 
because they formed part of the army and al- 
lowed exactions from the villagers because he 
needed supplies. Because of this and other factors 
there gradually arose a class of large owners, 
boyars, but they never achieved the power of a 
Turkish bey or of a western lord. Their title to 
the land was limited in that two thirds of the 
estate was reserved for peasant use; every newly 
married couple was entitled to a holding meas- 
ured by the number of large animals owned 
by the household. Moreover as the many 
princes who followed each other on the thrones 
of the Rumanian principalities depended on the 
favor of Constantinople rather than upon the 
support of the boyars, the latter were seldom en- 
couraged and were sometimes thwarted in their 
attempts to reduce the holdings and the freedom 
of the villagers. It was only with the actual end of 
Turkish domination and its replacement by a 
Russian protectorate that the Rumanian ruling 
class, which had never been displaced by the 
Turks but only permeated with Greek elements, 
was able to subject the mass of the peasants to 
real serfdom and to infringe extensively upon 
their rights of tenure. The Riglements organiques 
of 1831 recognized the former village leaders 
as the proprietors of the lands which were under 
their jurisdiction and the concept of actual prop- 
erty in the land as apart from use first arose. 
The peasants’ rights of occupancy were recog- 
nized, but their freedom of movement was lim- 
ited and heavy labor dues were enacted. The 
general effect of these laws even after their modi- 
fication was to reduce peasant holdings while in- 
creasing the estates of the boyars. After national 
independence was established, serfdom was 
abolished in 1864. The peasants were given hold- 
ings according to the number of cattle they 
bwned; and many were settled on the state do- 
mains. They lost their ancient title, however, to 
two thirds of the arable and were left with less 
land than before and with heavy redemption dues 
and taxes. Large properties were further enlarged 
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and consolidated. The large estates were except granted by the state to insure proper use and of 


in rare instances tilled by the peasants with their 
own implements and teams, either under the 
usual system of sharing the produce (deavalma) 
or under the more peculiar institution of tarla^ 
under which the peasants cultivated a piece of 
land for the owner in return for a similar piece 
for their own use. Political reasons explain why 
large personal estates came into being only north 
of the Danube — ^those in Rumania of a latifun- 
diary character, those farther west and north 
rather of the Germanic feudal type. In Serbia 
and Bulgaria the small and medium holding pre- 
dominated. 

The Ottoman land system was extremely com- 
plex and substantially different from both the 
Roman and the Germanic types. It was based 
upon Islamic law, but the latter was variously 
interpreted to suit actual conditions. It is not 
possible to trace a uniform principle through 
these variations of policy nor a chronological 
sequence through the various forms, which 
mostly existed side by side. The Koran pre- 
scribed that conquered land should be divided 
among the victors. Social and economic reasons 
precluded this when the empire expanded widely 
and quickly. While part of the conquered land 
was given to the victorious military leaders 
against the payment of a tithe (ushuri land), in 
the more distant regions especially it was left to 
its former owners as tribute paying land (kha- 
radji). Except where strategical reasons inter- 
vened it was not in the interest of the state to 
extend the tithe paying private property at the 
expense of the tribute paying property. 

In Turkey proper the conditions which had 
given rise to the agrarian system had lost their 
meaning; but because of its religious basis the 
system remained, bound by tradition. The Otto- 
man Land Code of 1858, which synthesized and 
reformed the general laws of tenure, recognized 
the five orthodox classes of real property, each 
subject to different rules, which were based 
mainly upon Islamic and only to a small extent 
upon Turkish civil law. There was mulky held in 
absolute ownership and subject only to a special 
tax. The title could be sold, mortgaged, given in 
gift, left as inheritance or converted into vakuf, 
Mulk included sites of dwelling houses in towns 
and villages and a limited amount of land ap- 
purtenant to them, land given as mulk by state 
grant and tithe paying land as well as tribute 
paying land which at the time of the conquest 
was confirmed in the possession of non-Moslem 
inhabitants. Mirii was land of whatever kind 


which the title remained in the state. If the owner 
neglected the property without good cause the gift 
could be revoked by the state; this was, however, 
rarely done. Otherwise the owner of mirii could 
dispose of it in the usual ways after complying 
with certain formalities that implied the consent 
of the state, which was never refused. Vakuf, 
which was land held by religious foundations in 
mortmain, was the most important category, be- 
cause of its development in the Ottoman Em- 
pire (although it also was in existence among the 
Arabs), where, before the recent reforms, it com- 
prised two thirds of all real property. At the con- 
quest the sultans transformed one fifth of the 
land into vakuf. Private necessity was responsible 
for its enormous extent, for as elsewhere in the 
Middle Ages land was given to the church to 
make its transfer to the owner’s heirs secure 
against political vicissitudes. Very rarely was 
vakuf msidt absolute: the deed was final, but the 
donor could lay down conditions both as to ad- 
ministration and the assignment of revenues to 
beneficiaries. A usual condition was that he and 
his heirs should remain administrators {mute-^ 
vein). The general administration of vakuf, ex- 
cept that belonging to non-Moslem foundations, 
was in the hands of a special department, the 
Evkaf. Metvat was waste land uninhabited and 
unused; anyone who cleared and cultivated it with 
the consent of the authorities acquired certain 
rights of ownership. Metruki land ^uld not be 
privately owned. The title belonged to the state, 
which could hand over possession to specific 
bodies for common use — as communal wood- 
land or pasture, threshing floors, fair and camp- 
ing grounds. 

Turkish law knew the right of preemption 
(choufa) by means of which a third party could 
prevent or rescind a sale. The joint owner of a 
property could exercise such a right if the other 
owner wanted to sell his part; or it might be ex- 
ercised by the joint possessors of a right of use of 
such an improvement as a thoroughfare or well 
on the property to be sold, or by immediate 
neighbors of such a property. The right of pre- 
emption was limited to mulk; it could not be in- 
voked by a mulk owner with reference to mirii or 
vakuf. A similar right of preference {rudjhan) 
applied, however, to mirii; and it also belonged 
to the owner of mulk trees, plants and buildings 
on mirii land. Again, a certain number of persons 
had a claim to mirii land if its owner died with- 
out an heir capable of succession. This right 
{tapou) belonged, against due payment, to those 
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who might inherit mulk trees or buildings found 
upon that land; to the partners of the deceased; 
and* to local inhabitants to whom possession 
might appear necessary. The right of tapou was 
not transmissible by inheritance. When the 
owner of mirii died without leaving heirs or 
claimants of tapou or if the latter did not make 
use of their right within certain periods of time, 
the land was declared vacant and turned over to 
the highest bidder. Tapou did not apply to vakuf 
lands, which when they became vacant reverted 
to the pious foundation to which they were dedi- 
cated. 

Under Turkish law ownership of land did not 
include the subsoil. Special concessions were 
needed for exploiting minerals and quarries; 
they were given for limited periods, usually 
ninety-nine years for mines and shorter terms 
for quarries; they were subject to various dues. 
The possessor of the land, whatever its category, 
had first claim to such concessions. 

The current for reform (tanzimat) that made 
itself felt in Turkey about the middle of the 
nineteenth century together with the political 
necessity of improving the position of the 
Christian peasants led to the law of 1856. This 
sought to regulate land property on the basis of 
western principles, with an added obligation to 
cultivate the land. An attempt was made to sup- 
press fiefs in 1839 their beneficiaries were 
replaced by tax farmers and tax gatherers. These 
in turn were abolished and the Land Code of 
1858 provided for direct relations between the 
government and the peasants. It also forbade the 
creation of a new except in unpopulated re- 

gions, although it did not interfere with those that 
existed. The reform became effective only with 
the success of the Young Turk movement. The 
law of 1913 maintained the various categories of 
real property but in practise unified their posi- 
tion; miri^ and vakuf were allowed to circulate as 
freely as mulk. After the war vakuf property, the 
chief object of reform, was placed under the 
supervision of a general directorate. As much of 
the vakuf land has been for centuries under pri- 
vate management, the directorate controls ef- 
fectively only a small part; in 1928 its revenues 
amounted to only £T3,489,ooo. The directorate 
has come increasingly under the control of the 
state. It is now under the Ministry of Finance, 
and the government claims the bulk of the rev- 
enue for educational and social purposes. Both 
developments point to an early extinction of the 
vakuf system. 

In the absence of all statistics one can make 
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only general distinctions between large and small 
property. The former preponderated in Euro- 
pean and Asiatic Turkey as in eastern Europe; it 
was the result, however, not of economic factors 
but of the power of the ruling class, of the burden 
of taxes and their promiscuous imposition, of 
wars and long periods of military service and of 
general insecurity. The same reasons explain the 
growth of mortmain and of state and crown do- 
mains. In Turkey as generally in eastern Europe 
large property did not mean large scale farming. 
Most of the owners were absentees, occupying 
official and other positions. Some of the estates 
were farmed under the bailiff system; that is, 
under the supervision of a bailiff for the owner. 
Much more widespread was th&yaridji system, a 
sort of metayage under which a tenant rented the 
estate and divided it among the peasants, supply- 
ing the seed and receiving in return one half to 
one third of the harvest. Warburg estimated in 
1918 that in the various provinces peasants 
owned 15 to 50 percent of the cultivated area. 
More recently Sadi has estimated such peasant 
property at 85 percent. War and exchange of 
population have no doubt greatly increased the 
number of peasaiit owners, but the latter figure 
must include at least peasants on the state and 
lands, who although generally left undis- 
turbed are only hereditary tenants. 

In Egypt at the time of the conquest the char- 
acteristic holding was the large private estate; 
the peasants were bound to the soil and the 
organization of the estate was somewhere be- 
tween the colonate and the manor. Under the 
Arabs the landed proprietors were displaced by 
Moslem tax gatherers. Although theoretically all 
the land belonged to the Arab state, some of the 
confiscated territory was granted to the Arab 
chiefs; these holdings, which were alodial in 
tenure, were called ushuri and were subject only 
to the tithe. The most important category of 
land, however, was the kharadjiy or tribute pay- 
ing land. The system of military fiefs, which had 
become widespread under Saladin, was adopted 
by the victorious Mamelukes when they usurped 
the lands of the earlier fief holders. Under the 
Turks the land not held in military fiefs was 
generally under the control of the tax collectors, 
the multezimleTy who were given special plots of 
land upon which the fellahin were obliged to 
work. The multezimler tended to assert proprie- 
tary rights in their tax districts and to preempt 
privileges similar to those of the fief holders. 
During the Ottoman rule both exercised rights 
amounting to ownership over their holdings. 
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The countless predatory privileges assumed 
by the ruling class through the centuries had de- 
prived the peasantry of most of their rights; the 
process was completed by Mehemet Ali, who 
began in 1808 the confiscation of most of the 
land, assuming for himself as ruler the owner- 
ship of almost all the soil of Egypt, From this he 
made grants to members of his family and to 
certain notables. In 1 858 under Said Pasha a new 
law gave to the fellahin almost freehold rights in 
the soil; about one fifth of the arable land, how- 
ever, still formed the domain of the khedives and 
was farmed for their account, largely by forced 
labor. It was only under Ismail that these 
khedival estates were ceded to the state and di- 
vided into individual holdings, each adult fellah 
receiving from three to five acres of land in 
ownership. 

At the time of the first International Commis- 
sion of Inquiry into Egyptian Finance in 1878 it 
was estimated that in 1877 3,487,000 acres of 
land were classed as kharadjiy paying taxes 
amounting to ^E3, 143 ,000, while i ,3 23 ,000 acres 
of ushuri owned by the native upper class was 
paying only ,£E333,ooo in taxes, roughly one 
third of the tax paid by the fellahin. There was 
also a great deal of vakufy usually rented for long 
periods. The difference between kharadji and 
ushuri has now practically disappeared since 
both are held in full proprietorship. In Egypt 
today small holdings predominate: in 1928 out 
of 2,121,009 landowners 1,964,912 held less than 
5 feddans (a feddan equals 1038 acres) and 
owned a total of 1,697,683 feddans; there were 
144,345 owners of between 5 and 50 feddans, 
who had altogether 1,724,471 feddans; while 
1 1 ,752 owners of more than 50 feddans each had 
together 2,002,944 feddans. The owners of large 
estates usually cultivate them directly with the 
aid of fellahin, who receive a small money wage 
and usually also a feddan of ground e.ach to cul- 
tivate for their own use. The medium sized hold- 
ings are generally farmed by peasants on share 
tenancies. The smallest holders frequently rent 
land from larger landholders in addition to cul- 
tivating their own plots. Small proprietorships 
have been furthered by the sale of government 
lands to small holders on easy terms. 

The political readjustments following the 
World War caused profound changes in the rural 
structure of eastern Europe. In annexed terri- 
tories the owners of large estates were often of a 
different nationality; the peasant soldiers had 
been promised land. To these factors must be 
added the general revision of ideas concerning 


property and above all the impact of the Russian 
Revolution. Expropriation and resettlement were 
carried through in almost all the countries of 
eastern Europe upon a revolutionary scale and 
with a wide disregard for traditional conditions. 
Two main traits are common to these measures: 
they have swept away all remnants of feudal 
servitudes, completing in eastern Europe the 
work begun in the west by the French Revolu- 
tion; and they have aimed to give some land — 
and thus economic independence — ^to most peas- 
ants and to as many as possible a sufficient family 
holding. The latter aim has been reenforced by 
an effort to prevent the revival of large estates 
by limiting the amount of land which may be 
owned by one man. The exceptions are Hun- 
gary, where the landed class has regained its 
former influence, and Poland, where settlement 
in the former Russian provinces has been used to 
stave off in some degree the demand for land in 
Poland proper. 

These measures were all inspired by the same 
social and political reasons; dictated by the need 
of the moment they paid little attention to cus- 
tom or to economics, and they were sudden and 
simultaneous. The general effect has been to 
render land tenure almost uniformly individual- 
istic and egalitarian and to base it upon use. It 
has become individualistic in that the number of 
properties has been enormously increased and 
that they have been freed of all feudal and other 
servitudes; even existing financial obligations 
can be levied only upon the price paid but not 
upon the land itself (Rumanian Law of 1921 , art. 
73-76; Greek Law 2052, art. 22; etc.). The egali- 
tarian tendencies are obvious in two facts: the 
holdings are uniform in size, as fixed by law, 
based not upon economic or geographical condi- 
tions but upon the relation between the available 
area and the number of claimants; and the rem- 
nants of the large estates have also been equal- 
ized according to a legally fixed scale. Moreover 
the land is to belong to those who till it. For this 
reason mortmain is generally prohibited and in 
Greece, Rumania and Bulgaria absentees are 
expropriated, a minimumbeing left to large own- 
ers who used to let their land. The principle is 
formally proclaimed in a large number of the 
new statutes (Poland, Resolution of 1919, art. 2; 
Bulgarian Law of 1921, art. i; Greek Law 2052, 
art. 31; Rumanian Law of 1921, art. 122). Linked 
with this principle are the prohibition against 
selling or mortgaging either at all times (Greek 
Law 2052, ch. vi) or during a given period (Bul- 
garian Law of 1924, art. 15: twenty years; Ru- 
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manian Law 1921, art. 120: five years after ob- 
taining final title to the holding) and the state’s 
right of preemption in sales of agricultural land. 
Finally, the same view has led to the transfer of 
forests to the state or to communes for joint local 
use (Rumanian Law of 1921,31!. 28, etc.; Yugo- 
slav Preliminary Instructions, 1919, par. 17; 
Bulgarian Law of 1921, arts. 2-4; Greek Law 
2052, art. 52; Czechoslovakian special law of 
1919; Polish decree of 1919, etc.). In Rumania 
and elsewhere the state has also become owner 
of all mineral deposits. 

Thus in general ownership now coincides with 
exploitation. Tenancy has become insignificant: 
the area available for it is in any case small and 
the remnants of the large estates can be farmed 
profitably only by direct intensive cultivation. 
The essential nature of land tenure is now so 
uniform throughout the region that differences 
between countries or provinces relate merely to 
the size of the holdings. 

The change in the distribution of land cannot 
be stated in exact figures, for the process of trans- 
fer is not yet ended and statistics are not com- 
plete and are sometimes conflicting. But enough 
is known to show the enormous change in the 
relative position of large and small property. In 
Estonia 1149 large estates covering over 2,000,- 
000 hectares, or 58 percent of the total area, 
were taken over by the state in 1919. Of this con- 
fiscated area about one half, which was made 
up of woodland, remained under state control 
and one fourth was left to former tenants, while 
from the remainder new holdings were to be 
created. By 1925, 497,746 hectares had been 
granted to new settlers. In Latvia 1300 baro- 
nial estates consisting of 3,000,000 hectares, or 
almost one half of the total area, were expropri- 
ated in 1920, owners being left with 100 hectares 
each. From these private lands and from state 
land 43,000 new peasant holdings had been 
created up to 1922. In Lithuania large estates 
were to be expropriated, with only 80 hectares 
to be left to each owner; by 1927, 348,685 hec- 
tares had been distributed to 52,963 individuals. 

In 1921 in the territory of the new Republic 
of Poland there were 19,454 private holdings of 
over 50 hectares covering a total of 10,498,100 
hectares. There were only 76,436 holdings be- 
tween 20 and 50 hectares. Very small holdings 
up to 5 hectares comprised 2,110,609 holdings, 
64.7 percent of the total area. A law of 1920 
decided upon the expropriation of from 5,000,- 
000 to 6,000,000 hectares, but by the end of 
1923 about 400,000 hectares had been distrib- 
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uted. Since then transfer has been suspended 
except for settlements in the White Russian 
provinces. 

In Czechoslovakia 1730 estates absorbed 

4.000. 000 hectares, or 28.2 percent of the land. 
The reform aimed to take from the owners every- 
thing above 250 hectares, of which only 150 were 
to be arable. The Czechoslovakian measure is 
the most carefully planned and applied of all the 
post-war land reforms and the traasfer has been 
gradual. About 1,000,000 hectares of arable have 
already been taken over by the state. In Hungary 
before the World War holdings up to 5 cadastral 
jugars ( I cadastral jugar equals i .3 acres) formed 
58.8 percent of all properties but covered only 
9.04 percent of total area, while estates above 
1000 jugars comprised .1 percent of all proper- 
ties and covered 17.5 percent of the total area. 
Until 1926 some 900,000 cadastral jugars were 
divided among 220,000 new holders, thus in- 
creasing small properties from 44 to 50 percent 
of the total area. Holdings of over 100 jugars 
still cover, however, approximately half of the 
total area. 

In Rumania holdings above 100 hectares cov- 
ered 42.5 percent of the arable area in the old 
kingdom; the state has taken and distributed 

6.000. 000 hectares, thus reducing holdings of 
over 100 hectares to 7.78 percent of the land in 
the old kingdom and to 10.44 percent in the 
whole country; 630,000 peasants had received 
holdings up to September, 1927. Large holdings 
were insignificant in old Serbia. In the provinces 
annexed from Austria-Hungary 2,200,000 cadas- 
tral jugars were appropriated by the government 
up to the end of 1927, of which 837,716 hectares 
were arable. From it 586,025 hectares were dis- 
tributed to 210,557 families. In Bosnia-Herze- 
govina 113,000 kmet families, holding 715,000 
hectares, were freed. Extensive settlements were 
also made in Macedonia, including thus far 
about 11,000 families. In Bulgaria there were 
practically no large estates; those above 100 
hectares covered less than 5 percent of the total 
area, about 254,000 hectares. Up to the end of 
1925 some 35,000 peasant families had received 
160,000 hectares, and since then the settlement 
of refugees has intensified this trend. Large 
holdings predominated in the annexed provinces 
of Greece, covering about one half of the arable 
in Macedonia, Thessaly and Epirus; 716,311 
hectares have already been broken up into 
125,583 family holdings, varying in size from 
15.6 hectares in Macedonia to 3.02 hectares in 
Epirus. In addition 616,755 hectares belonging 
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to Turkish and Bulgarian emigrants have been 
distributed to 120,163 refugee families. 

Land tenure in eastern Europe, as its history 
shows, has never been worked out by simple 
economic forces. The latest transformation is no 
doubt the greatest known experiment toward 
establishing something like social equality upon 
an individualistic basis. That basis makes the 
experiment strikingly different from that which 
is being carried out in the neighboring Soviet 
Republic. But how different it is also from the 
customary western individualism is shown by 
the fact that in eastern Europe the new system 
of land tenure excludes the two aspects most 
characteristic of modern individualist society: 
the accumulation of property and its exploita- 
tion through a capitalist technique. 

David Mitrany 

Russia. This discussion is intended to deal 
only with Russia proper within its national eth- 
nic limits, including Great Russia, Siberia, 
Little Russia and White Russia. Land tenure in 
the western parts of the country, in the Baltic 
provinces and Poland, reproduced certain fea- 
tures of Germanic development; the eastern 
parts, inhabited to a great extent by Moslems, 
followed a course of their own, which, however, 
coincided mainly with the Russian lines. 

The evolution of Russian landownership was 
conditioned by social differentiation and in- 
equality, for despite an abundance of free lands 
the economic strength and the social power of 
the respective classes of the population deter- 
mined the tenure of land. In the Kiev-Novgorod 
period (about 800 to 1300) the privileged classes 
were the owners of agricultural capital, which 
was at that time a more important factor in land 
tenure than the actual amount of available land, 
and they were also able to afford individuals the 
protection of their persons and property. Own- 
ership therefore vested in the privileged classes, 
who exploited the land with both slave labor, 
which was of secondary importance, and the 
free labor of tenants who were not bound to the 
soil. The latter received loans in money and 
kind for their farming needs and enjoyed the 
protection of their masters. The leaseholds cul- 
tivated by the tenants were the possession of the 
joint family units characteristic of the Slavs. 

The privileged landowners formed in their 
turn a complicated social hierarchy, from the 
duke and the boyars, large landowners whose 
sway extended over a great number of tenants 
both slave and free, down to the so-called 


zemtzy or svoyezemtzy^ small proprietors who 
used a few slaves and occasionally free tenants 
and who sometimes labored on their farms them- 
selves. Among the privileged landowners were 
also the bishops, the churches and the monas- 
teries. The landowning dukes, descendants of 
Rurik, the legendary founder of the Russian 
states, enjoyed fiscal and judicial jurisdiction 
over the entire population with the exception of 
the slaves, who were considered chattels and 
were the absolute possessions of their owners. 
The other privileged landowners accordingly 
had no jurisdiction or right of taxation over the 
rural population depending upon them but were 
merely alodial holders, to whom immunity had 
not been granted. 

In addition to the peasant’s tenure, with the 
rent paid in money, kind and various forms of 
agricultural labor, there appeared apparently at a 
very early stage land tenure based upon service 
owed to the dukes or the large landowners. There 
sprang up ducal, noble and ecclesiastical bene- 
fices, whose beneficiaries were slaves and free- 
men obligated to perform certain services. This 
institution was in a way analogous to the Ger- 
manic Dienstmanmehaft or Ministerialitdt, The 
service of the Russian alodial owners was volun- 
tary and they had the absolute right to leave the 
service of their overlord, the duke, at will. 
Alongside the alod, which entailed no service, 
there thus appeared fiefs, created mainly by the 
state or by the duke. 

Muscovite political development brought 
about the gradual subjection to the state of the 
originally free landownership of the privileged 
classes and bound to the soil the freely moving or 
floating peasant population, which had always 
tenanted other peoples* land. This process was 
by no means purely economic; ethnic, political 
and social factors were closely interwoven. The 
increase in the power of Moscow paralleled the 
decline of the Golden Horde, and Tartar and 
other non-Russian elements worked their way 
into the tissue of the Muscovite state, holding 
their land in return for services; their title was 
thus quite different from that of the Russian 
alodial holders. The introduction of Tartar and 
other non-Russian elements into the fabric of 
the Muscovite state was a process dictated pri- 
marily by political considerations. The subjuga- 
tion of Novgorod by Ivan iii, on the other hand, 
was not merely a violent political change but 
consisted in the eviction of the Novgorod privi- 
leged landowners and their resettlement in the 
Moscow region, while the Muscovites were set- 
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tied in the Novgorod district. In the case of both 
land was given not under the old alodial but 
under the new feudal type of tenure; that is, 
tenure contingent upon the performance of mili- 
tary service for the state. State feudalism was the 
economic foundation of the armed force of Mos- 
cow. The so-called pomiestny system and the 
dominant role which it acquired arose from the 
necessities of defense. The services of the gentry 
were secured by fiefs, which were not merely 
land grants but grants of estates inhabited by 
peasant farmers. Thus the transition from the 
alodial to the feudal system of ownership 
marked the subjection of the peasants to the 
privileged landowners, both alodial and feudal. 
Their subjugation, a natural consequence of the 
loan system, progressed gradually, until toward 
the end of the sixteenth century the peasants lost 
their right of free mobility. Just as gradually by 
way of individual grants, which by the middle of 
the same century became the general rule fixed 
in the written law, the privileged landowners 
secured seigniorial jurisdiction over them. 

The peasants who had been transformed into 
serfs possessed no subjective rights and could 
not sue their masters. This does not imply that 
the Russian law offered no protection to the 
serfs but that that protection, which was most 
, marked in the eighteenth century, was carried 
out not through the legal defense of the peasants, 
who were indeed outside the pale of law, but 
through police control over the landlords and 
the repression of abuse of their power. 

As early as the seventeenth century and to a 
much greater extent in the eighteenth there was 
a revival of the alodial ownership of the gentry at 
the expense of the fiefs. While the reign of Peter 
the Great marked perhaps the culminating point 
in the process of state domination of economic 
life, the age of his successors was characterized 
by a reversal of this process in respect to the land 
tenure of the privileged classes. This reversal 
was closely related to the tendencies already 
obvious in the seventeenth century. In 1762 the 
gentry were exempted from compulsory service 
and some of them were transformed from mere 
beneficiaries of the rent paid by their peasant 
serfs into organizers of agricultural production 
based upon compulsory labor. The seculariza- 
tion of church land also began at this time. 

The original and fundamental form of the 
peasants’ obligations was a tax in kind — either a 
certain share of the crop, frequently one half, or 
a fixed quantity of produce; sometimes it was 
combined with payments in money and a corvee 
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on the landlord’s domain. At a very early stage, 
especially wherever the peasants were engaged 
in local and even more in outside trades (otkho- 
zhie promisli), there developed a money tax 
iphrok) which came to predominate over the tax 
in kind. From the second half of the eighteenth 
century, with the emancipation of the gentry 
and their settlement upon their estates, with the 
expansion of home and foreign markets fur- 
thered by the increase of prices due to paper 
money inflation, in all the parts of the empire 
where it was profitable to engage in agricultural 
production for the market the obrok was dis- 
placed by the harshchina (corvee) system; on the 
other hand, wherever it was profitable to tax the 
peasants by using the landlords’ right of un- 
limited taxation the obrok definitely prevailed. 
This economic division of the country con- 
tinued to exist until the emancipation of the 
peasants and exercised a marked effect upon the 
actual realization of the reform. 

All the farmers who held land on state and 
crown estates were directly subordinated to the 
duke; the growing external power of the Musco- 
vite czars contributed to a constant increase of 
the number of these farmers. On the other hand, 
large inhabited portions of land were granted, 
especially in the sixteenth and seventeenth cen- 
turies, to monasteries and churches as well as to 
individual landowners; these estates thus es- 
caped from the direct control of the czars. This 
process continued even into the St. Petersburg 
period of the empire. Like the rest of the rural 
population state and crown peasants were at- 
tached to the soil, but they enjoyed personal 
freedom. Their tenure was the nearest to free- 
hold but did not quite coincide with it. These 
relatively free peasants, who constituted nearly 
the whole Russian population of the extreme 
north of the country, formed in the Novgorod 
period a class of leaseholders dependent upon 
the landowning class of boyars. In the Musco- 
vite period they no longer depended upon the 
boyars but upon the czar and were intermingled 
with the lower strata of the Novgorod privileged 
landowners, the so-called zemtzy or svoyezemtzy . 
This accounts for the evolution of peasant 
proprietorship in these regions. Ownership, 
however, was not individual but vested in the 
family or household. Subsequently under the 
direct influence of the social equalitarian enact- 
ments of the government, which were dictated 
by fiscal motives, it gave way in the second half 
of the eighteenth century to reallotment com- 
munity holdings. 
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The Russian land commune, characterized by 
its peculiar reallotment system, developed late in 
the history of Russian land tenure and was the 
result of the methods of taxation imposed by the 
state and by the privileged landowners and of the 
pressure of the growing peasant population upon 
a particular rural area. These factors were con- 
ditioned moreover by the absence among the 
Russian rural population of the institution of 
landownership and of the habits which it forms. 
The Russian mir is characterized not only by the 
common use of naturally indivisible portions of 
land, such as meadows and forests, which existed 
also in the Germanic mark with its allmenderiy 
but especially by the quantitative reallotments of 
arable land based upon some conventional or real 
criterion reflecting ultimately the growth of rural 
population occupying the given area, and tend- 
ing to equalize land tenure within the particular 
social group. In Russia the distribution of the 
communal lands was generally proportional 
either to the number of males in the family or to 
the number of workers of both sexes. This 
method of distribution differed from the so- 
called qualitative reallotments, the technical re- 
distribution of arable lands scattered in strips, 
which does not encroach upon the rights of indi- 
vidual farmers to their share of the given agri- 
cultural area. 

After the liberation of the gentry from com- 
pulsory service in 1762 the subjection of the 
peasantry lost its significance and justification 
from the point of view of the interests of the 
state and the question of the peasants’ emancipa- 
tion was considered. In emancipating the peas- 
ants the legislator was faced with a complicated 
and difficult problem. They were practically the 
slaves of the landlords, and all the land, which 
was held jointly by the landlords and the peas- 
ants, was from the point of view of the civil law 
owned exclusively by the former. The landlords 
regarded themselves as the owners, while the 
peasants considered the soil which they tilled for 
themselves as their inalienable property. 

At first a course of compromise was followed: 
the landlords’ inalienable right of ownership 
over the land and the peasants’ inalienable right 
of use were together recognized as the basis of 
the emancipation reform. This principle, how- 
ever, turned out to be merely an official fiction. 
According to the fundamental law of 1861 the 
redemption by the peasants of the land left for 
their use was obligatory only when the landlord 
demanded it. In 1881 redemption was made 
mandatory for both parties and as a result the 


land was finally divided between the landlords 
and the peasants; in 1881 the peasants’ land was 
recognized as the property of the village com- 
munities. This settlement of the relationship be- 
tween the landlords and the peasants did not 
imply the creation of individual peasant pro- 
prietorship. On the contrary, the great reform 
did away with prereform peasant ownership, 
which had evolved from the acquisitions of land 
by serfs from their landlords and which had 
been sanctioned first by custom and then by law. 
By the act of 1861 these holdings went into the 
general pool of allotments assigned to the peas- 
ants. More important, the emancipation ignored 
individual peasant holdings by leaving the ques- 
tion of property relationships between house- 
holds or individual farmers to the autonomous 
discretion of rural communities in accordance 
with the precepts of customary law. An ex- 
ception to this was contained in article 165 of 
the Redemption Statute, which enabled the 
peasant, by paying before the end of the term 
fixed for redemption the full amount which he 
owed, to sever his connection with the rural com- 
munity even without the consent of the latter 
and irrespective of whether the communal real- 
lotment principle or the consistently individual 
or household inheritance principle governed 
land tenure in his community. This rule, how- 
ever, was practically abrogated in 1893 and very' 
few peasants became individual owners of their 
land. During the period between emancipation 
and the first Russian revolution (1905-06) legis- 
lation in general encouraged communal land 
tenure, although in 1893 the rights of rural land 
communities in regard to reallotments were cur- 
tailed and redistribution was thereafter allowed 
to take place not more often than once in twelve 
years. 

The evolution of Russian land distribution 
and tenure between 1861 and 1917 was deter- 
mined by factors which proved stronger than 
any of the artificial measures taken to preserve 
large holdings during the reign of Alexander iii 
(1881-94). In the parts of the country where 
agricultural production for the market did not 
prove profitable the landed estates left to the 
gentry by the act of 1861 passed with increasing 
rapidity into the hands of the peasants. Where- 
ever such production did pay, the gentry re- 
tained the land and availed themselves of the 
growing competition of the peasants by system- 
atically increasing the rent of leaseholds. These, 
which were widespread, were usually rented for 
one year, sometimes for three. They were leased 
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by individual peasants, by groups of peasants or 
by whole villages, in which case the rent was 
often paid in agricultural labor. Share tenancies 
and money rentals were also common and the 
latter tended to displace all others toward the 
end of the nineteenth century. Allotment lands 
also were frequently leased by one peasant to 
another. The normal trend in the distribution of 
land was interrupted by the revolution of 1905- 
06, which was preceded by agrarian unrest and 
which, occurring during a period of relatively 
rising prices for grain, marked the beginning of 
the government liquidation of large and medium 
sized estates belonging chiefly to the gentry and 
their division into peasant holdings. This oc- 
curred precisely in those regions where large 
estates were still economically profitable. A sec- 
ond interruption was caused by the World War: 
while the prices of agricultural produce rose after 
1914, the great diminution in the supply of agri- 
cultural labor due to conscription favored the 
development of holdings whose owners were in- 
dependent of hired labor, and peasant farming 
thus came to play a dominating role in the agri- 
cultural economics of the country. 

The revolution of 1905-06 forced the govern- 
ment and public opinion openly to face the prob- 
lem of individual peasant ownership, which the 
authors of the 1861 emancipation reform had en- 
deavored to avoid. From the latter part of the 
eighteenth century, the age of Catherine ii, na- 
tive and foreign writers on Russian agricultural 
economics had raised the questions of the distri- 
bution of the land among the peasants and of 
agrarian organization. The idea of individual 
peasant ownership was clearly expressed in the 
first and very modest emancipatory measure, the 
law of 1803 on “free tillers.’’ In the nineteenth 
century statesmen and economists differed as to 
whether communal tenure should be maintained 
or replaced by individual tenure. After 1861 the 
acts in general favored the land commune; after 
1906, however, there was a change in policy. In 
that year Stolypin as head of the government 
enacted an emergency ukase on land reform, 
which became the law in 1910 and was supple- 
mented by the Land Settlement Act of 1911. 
The Stolypin reform, which marked the first 
step toward the systematic promotion of peasant 
ownership in Russia and the inculcation in the 
peasantry of the spirit of ownership, consisted 
essentially in facilitating the transition from 
communal to hereditary tenure by individual 
households and in furthering in every way the 
development of consolidated peasant farms. Be- 
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tween 1907 and 1913, 13 percent of all land in 
communal tenure was converted into individual 
holdings. The break up of private, appanage and 
state lands for sale and lease to the peasants and 
the settlement of Siberia were also furthered ex- 
tensively by the new laiid acts. During the World 
War the process of land settlement and enclosure 
was necessarily slackened. Nevertheless, the land 
legislation together with the operation of eco- 
nomic influences had made Russia before the 
revolution of 1917 a country in which peasant 
and small farm proprietorship predominated. 

The great results of the reform were swept 
away by the agrarian revolution of 1917 and the 
succeeding years. This was not confined to an 
extralegal and forceful expropriation of the own- 
ers of large and medium sized holdings for the 
benefit of the peasants or to the parceling of the 
agricultural capital, livestock and implements 
that had been accumulated on the large estates 
but implied also the leveling of conditions within 
the peasantry itself and the abolition of the indi- 
vidual peasant proprietorships created by 
Stolypin. This trend, which manifested itself 
from the very beginning of the revolution, was 
given a decided impetus when the Bolshevik 
government in 1917 declared all land national 
property. More significant than this declaration, 
however, was the fact that many individual 
peasant holdings were liejuidated and a great 
number of the more advanced peasant farms 
destroyed. 

During the period from 1921 to 1927 it 
seemed for a time that the formal proclamation 
of the state ownership of the land would even- 
tually prove compatible with the restoration of 
all the previous forms of peasant tenure ranging 
from communal holdings to individual home- 
steads. Such proved to be the case only to a lim- 
ited extent, however, and very soon there set in a 
period of “dekulakization” and of compulsory 
collectivization. Dekulakization consisted in the 
complete expropriation and deportation of the 
well to do peasants, who were called kulaks. The 
first stage of this process went as far back as 
1918, when the committees of village paupers 
enforced equalization of landownership among 
the peasants. The second stage, that of 1929-30, 
was connected under the so-called Five-Year 
Plan with the policy of forced industrialization 
and the collectivization of agriculture, which 
were to be effected as far as possible upon a 
wholesale scale. Farm dwellings and implements 
as well as land were confiscated and individuals 
and entire families were deported beyond the 
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boundaries of their village or even the villages of to separate plots of arable land. In addition there 


their region. This was done under the terms of 
the ordinance of 1929, which also abolished the 
general legislation that with certain limitations 
had permitted individual peasant households to 
lease land from others and to use hired labor. 
Collective farms receive from the Soviet govern- 
ment important privileges, especially in matters 
of taxation and credit; while in 1928 they had ab- 
sorbed only 2 to 3 percent of all peasant holdings, 
because of the aggressive methods of the govern- 
ment and the support of the poorest peasants 
they had absorbed from 40 to 50 percent by 
May, 1930. The rate of collectivization was 
somewhat retarded by Stalin’s order against 
forcible collectivization in the spring of 1930. 

The collectivization of land is an essential 
feature of the state controlled economy which 
characterizes Soviet Russia. Through the col- 
lectivization of peasant land as it was carried out 
in 1929-30 the state controls nearly the entire 
agricultural production of the country. The 
state farms, or sovkhozy^ established on large 
nationalized private estates have been of com- 
paratively little importance. The future evolu- 
tion of the Soviet system of land tenure depends 
upon a great number of ever changing political 
and economic factors both within and without 
the country. 

Peter Struve 

India. With its variety of physical features 
and agricultural conditions, its long checkered 
history of conquest and assimilation of various 
races and peoples, India presents a great com- 
plexity of land tenures. The problem of the own- 
ership of land in the Hindu period is still un- 
settled. According to one group of scholars, in- 
cluding B. H. Baden-Powell, ownership was 
vested in the king while the peasants were merely 
rent paying tenants. Others hold that the culti- 
vators were the proprietors and that the king’s 
right was limited to taxation. W. H. Moreland 
suggests rather pertinently that ownership in the 
modern sense probably did not exist at all and 
that the question is rather whether or not the 
peasant’s right of occupancy was held subject to 
the king’s pleasure. The whole question is some- 
what academic, for the landholders certainly had 
some vested interest in the soil they cultivated 
and a share of the produce, whether it be called 
rent, tax or tribute, went to the king. 

The lands of related joint families were organ- 
ized into village units. Landholding was indi- 
vidual in that the families had proprietary rights 


were common grazing fields and common wood- 
lands. Originally the village communities were 
composed of descendants of a real or traditional 
common parentage. In some villages, strangers 
were gradually admitted as permanent tenants, 
and when the competition for land became 
stronger temporary tenancies arose. Social strati- 
fication appeared, based on length of tenure and 
bearing some analogy to the superiority of own- 
ership of land. Lands held by permanent ten- 
ants, like those of the original landholders, could 
be inherited, mortgaged and sold. In the case of 
mortgage and sale they had to be offered to the 
inhabitants of the village. The permanent 
tenants paid a customary rent and unless they 
defaulted could not be ousted. Temporary ten- 
ants paid a contractual rent and were either 
tenants at will or from year to year. If they lasted 
longer than a generation, temporary tenancies 
were convertible into permanent ones. 

As early as the Vedic period the village com- 
munity established itself and the king claimed 
his baliy or tribute, from the peasants collectively. 
Collective assessment from the entire village was 
the method which prevailed in India throughout 
the later periods of Hindu history, one sixth of 
the gross produce being the standard revenue. 
The revenue was collected in kind, at first 
through the headman of each village, who appor- 
tioned it among the cultivators and was permit- 
ted to keep a portion for himself. As the states 
grew larger, various intermediate officials be- 
tween the headmen and the crown were ap- 
pointed to collect the taxes and in payment they 
were allowed the revenue from part of the land. 
Revenues were also assigned to temples, to chiefs 
for conquests or for submitting to the superior 
rajahs and to public servants as rewards. In cer- 
tain cases grants of contracts for revenue farm- 
ing were made to individuals. All these rights 
tended to become hereditary and the class of 
persons who enjoyed them became an aristoc- 
racy which, whenever the central government 
became weak, transformed their right to the 
revenue into a right in the land itself. In the 
meantime they depressed the position of the cul- 
tivators into a kind of tenancy. This overlord 
class which developed became known as 
zamindars. 

The Moslem conquest theoretically changed 
the nature of tenure, because according to Mos- 
lem law the conqueror was the owner of the soil. 
From a practical point of view the Hindu and 
Moslem systems of taxation were so similar that 
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the newcomers adopted with certain modifica- 
tioiu the existing tenures and tax systems. The 
government’s share of the produce was increased 
to between one third and one half. Collections 
were regularized and cash payment by headmen 
or tax farmers became the ordinary rule. In cer- 
tain reserved areas taxes were collected directly 
from the peasants. By the middle of the seven- 
teenth century zamindars, assignees and farmers 
of land taxes had greatly strengthened their posi- 
tion. They collected the great bulk of the revenue 
and took as much as the cultivator could afford 
to give. The assignment and contracts were 
usually for short terms, but with the collapse of 
Mogul administration the position became 
hereditary in many cases. 

When the East India Company obtained pos- 
session of Bengal, Bihar and Orissa they found it 
difficult to allocate the different rights in the 
land. They utilized the older assignees and 
zamindars and also in some instances deprived 
these groups of their rights by auctioning off the 
revenue for collection. Because of a variety of 
circumstances the system proved a failure, and 
in 1793 a permanent settlement was introduced 
by Lord Cornwallis. While the British regarded 
it as impolitic to contest the rights of hereditary 
rajahs and nawabs who existed in Bengal at the 
time, there was also a confusion between Bengal 
zamindars and English landlords. Accordingly 
the zamindars were recognized as practically the 
owners of the land and were made responsible 
for a cash revenue fixed in perpetuity, with the 
result that the immemorial rights of the khud- 
kasht ryots to a customary rent and permanent 
tenure were almost completely effaced. Some 
provision was made for the protection of the 
older tenantry, but enforcement was difficult be- 
cause the settlement was made only with the 
zamindars. The amount of revenue due from the 
latter was high; there were many defaults, the 
estates were sold to speculators and the peasants 
suffered from oppressive exactions. Subsequent 
laws passed to aid the zamindars in the collec- 
tion of taxes abrogated even further the rights of 
tenants, and within fifty years a complete change 
took place in the ownership and in the other in- 
terests in estates. 

In many respects the series of land laws en- 
acted in Bengal since 1859 has given legal force 
to the old customary rights of cultivators, which 
the permanent settlement had left unascertained 
or actually obscured but with this difference: the 
Bengal Tenancy Act of 1885 aimed at securing a 
fair rather than a customary rent. The zamindar 
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system vras afterwards extended to the Benares 
division of the northwestern provinces of Agra 
and Oudh. One sequel to the permanent settle- 
ment in Bengal has been the subdivision and 
subinfeudation of rights in land. The zamindars 
leased out their interests and the lessees did like- 
wise, so that there was created a long chain of 
rent receivers and rent payers known as patni- 
dars, dar-patni-dars and se-patni-dars, who inter- 
vene between the state and the actual cultivator. 
Proprietary rights in eastern Bengal are often 
seven and eight deep; each of these strata of 
proprietorships is divided up horizontally among 
a number of sharers. This has resulted in the 
levying of numerous abwabs (special additional 
assessments) and other illegal assessments. 

A variant of the zamindar system was estab- 
lished at a later period in the central provinces, 
where under the Mahratta rule the revenues of 
the villages have been farmed out to individuals 
called malguzars or patels. These malguzars 
were converted into proprietors by the British, 
although not in the same sense as in Bengal. 
Since each cultivator claimed the exclusive 
ownership of his plot, the settlement had to de- 
termine how much the cultivators were to pay 
the malguzars as well as the amount due from 
the latter. The malguzari settlement is liable to 
periodical revision. Similarly in Oudh smaller 
chiefs, revenue farmers and jaghirdars were 
transformed into proprietors and obtained 
special promises and privileges from the British 
after the mutiny of 1857. Munro when governor 
of Madras found that in the greater part of the 
Madras territories the village headman was still 
the collector and rentier of the village. The vil- 
lage communities which still remained complete 
entities were ignored and engagements were 
entered into with individual ryots, who thus 
hold their lands directly from the government. 
Munro based the Madras system on an error and 
the error spread to Bombay. It is well known that 
the early assessments in Madras, Bombay and 
most other provinces were too heavy and caused 
agricultural distress. At each periodical settle- 
ment the officials tended to find that the govern- 
ment was entitled to a larger share of the 
produce. The “ryotwari system” was later 
established in Berar and with some modifica- 
tions in Assam and Burma. 

In the Punjab and the United Provinces the 
village communities were founded mostly by 
agricultural tribes, clans and castes, who formed 
compact brotherhoods called bhaiyachara. The 
Rajputs and other military, aristocratic or at any 
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rate non-cultivating classes, however, regarded India is held under the ryotwari system, and in 


themselves as superior to the rest of the agrarian 
population and through conquest, usurpation or 
grant created landlord villages. These bore down 
upon the rights of the earlier joint communities, 
who once enjoyed lordships of the villages and 
are now generally reduced in their turn to in- 
ferior proprietors. Common lands and grazing 
grounds, collective irrigation and economic man- 
agement in all types of village communities have 
survived the vicissitudes of history. Although at 
the beginning attempts were made to settle the 
villages on a permanent basis with revenue farm- 
ers or other persons of note, the important British 
settlement was made with the community as a 
group, the village being responsible for the pay- 
ment of the revenue. But even in these mahal- 
wari settlements there is a tendency of the Brit- 
ish revenue officers to maintain the collective 
responsibility only nominally. They have ad- 
vanced toward individual assessments and in 
practise have treated the coproprietors as indi- 
vidual proprietors. 

The supersession of the ancient rights of the 
village communities by the creation of rent col- 
lecting landlords or by state landlordism has not 
been favorable to the peasantry and to village life 
as a whole. In Bengal, Bihar, the United Prov- 
inces and the Central Provinces there is to be 
found the same story of mistake and subsequent 
rectification in which full proprietorship was first 
given to zamindars and malguzars with the sup- 
pression of the rights of the village communi- 
ties, while later on occupancy status was estab- 
lished to a more or less complete degree and the 
inferior tenants were protected from arbitrary 
treatment. A series of tenancy laws, however, 
cannot check all the abuses of the irresponsible 
and absentee landlordism which has been cre- 
ated by the British government. The landlords 
have encroached upon and restricted rights in 
the village commons, neglected their duties 
toward irrigation, levied illegal cesses and dis- 
played little practical interest in the improve- 
ment of the condition of the tenants. Thus the 
relations between the landlords and tenants to- 
day are on the whole unsatisfactory, and they 
become severely strained whenever the inferior 
landlords treat the ownership of land simply as a 
financial investment by employing a long series 
of middlemen who widen the cleavage between 
the actual proprietors and the actual tillers of the 
soil. Nor is the increase of middlemen confined 
to the permanently and temporarily settled 
tracts. About 52 percent of the lands in British 


48 percent there is an intermediary between the 
cultivator and the state. Even in the ryofwari 
tracts there has been a large increase in tenancy. 
It is estimated that in Madras and Bombay be- 
cause of the prevalence of subletting over 30 
percent of the lands are not cultivated by the 
tenants themselves. In the Punjab alone the 
number of rent receivers has recently increased 
from 6,026,000 to 10,008,000. These conditions 
have lowered the economic status of the actual 
tiller of the soil. 

The excessive cutting up and scattering of 
holdings, the conflict between the richer and the 
landless peasantry and between the cultivating 
and money lending classes are all recent evils 
which have been aggravated by the British mis- 
understanding of the Indian village tenures. 
Holdings are extremely small and scattered in 
ridiculously small plots. In one village investi- 
gated in the Deccan the average sized holding 
decreased from 40 acres in 1771 to 7 acres in 
1915, at which time 60 percent of the holdings 
were less than 5 acres. The small size of the 
holdings is due both to the pressure of popula- 
tion and to the laws of inheritance. Attempts 
have been made to cope with this excessive sub- 
division by the formation of cooperative societies 
in which the holdings are consolidated. The in- 
crease of the landless classes from decade to dec- 
ade, the transfer of land to money lenders and 
the multiplication of a class of intermediaries 
who profit from the complexities of the present 
land system are symptoms of an inequitable sys- 
tem of distribution. Rents are very high; the 
landlord in most provinces has become a rent 
receiver rather than a wealth producer and con- 
tributes a relatively small portion of his surplus 
toward the upkeep of the state, while the culti- 
vator of the uneconomic holding, a class which 
includes the majority of the agricultural popula- 
tion in many provinces, is often left with a piti- 
fully inadequate surplus after the payment of his 
rent or revenue and interest. The systems of 
tenure have created an Indian agrarian problem 
which today has its social and political repercus- 
sions and which has led the peasantry to enter 
with enthusiasm into the “no rent” program of 
the passive resistance movement. 

Radha Kamal Mukerjee 

China aistd Japan. The oldest source of infor- 
mation concerning land tenure in China is the 
Yukung, the tax register which dates from the 
reign of Emperor Yu, who founded the Hsia 
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dynasty about 2200 B.c. Although the records 
are somewhat obscure, it appears that during the 
Hsia period all land belonged to the state. At the 
age of twenty every man was given a plot which 
he retained until his sixtieth year, when it re- 
verted to the state. The tax rate was one tenth 
of the total yield of the land but the produce in 
which it was payable varied in different localities; 
taxpayers nearer the capital paid in bulkier prod- 
uce than those whose location made transpor- 
tation difficult. This was known as the kung sys- 
tem. The cultivators of the central province, Chi 
Chow, paid their tribute directly to the emperor. 
In the other provinces the feudal princes acted 
as intermediaries, presumably sharing the taxes 
with the ruler. 

Such an uncertain system of state revenues 
proved impracticable when as the result of the 
increasing intercourse of the Chinese with the 
peoples of the south and west a more complicated 
system of government replaced the old tribal 
court. A new revenue system implied a new 
system of land tenure and before 1700 b.c., 
when the Hsia dynasty gave way to the Shang 
dynasty, tsin tien {ching fien fa) tenure was of- 
ficially adopted. All the arable land was divided 
into allotments of 630 mou. One mou was equal 
to 100 pu and i pu was 6 chHh square; the ch*ih 
was slightly longer than the modem standard, 
which is approximately 14 inches. The areas of 
630 mou were subdivided into nine square parts. 
A central square was reserved for the emperor 
while the remaining eight parts were distributed 
to eight households, which cultivated their own 
private land but cooperated in tilling the em- 
peror’s plot, the total yield of which went to the 
court. Part of the emperor’s plot was used for 
the dwellings of the eight households; thus only 
56 mou remained to be cultivated for the court. 
No family, whatever its rank, was entitled to 
more than one ninth of 630 mou. 

About 1 100 B.c. the Chous rising in the prov- 
ince of Shensi conquered Shang and unified 
China. In the land near the capital and other 
administrative centers the old kung system was 
restored, but the common tenure for the country 
remained the tsin tien, which the new dynasty 
revised and perfected. Under the Chous the ir- 
rigation system was worked out in great detail. 
Moats of three different widths were constructed 
on the basis of the tsin tien formation. They gave 
the cultivated area the orderly appearance of a 
chessboard and through them water was drawn 
upstream from the rivers. By this system the 
cultivated fields of the period were limited to 
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level lands: thus while the empire possessed an 
immense amount of territory equal to about one 
third of modem China, the total cultivated area 
was given as only 10,000,000 ching , i ching 
equaling 900 mou. The tien now comprised 900 
mou (about 1800 square feet) or 9 squares of 
100 mou each. The land was classified according 
to fertility, and distribution was made on the 
basis of that classification as well as upon the 
strict rule of the tsin tien system. Lands 
which never had to he fallow were classified as 
good, those which lay fallow every other year 
were medium and those which were cultivable 
only every third year were poor. A household of 
seven or more was assigned to good land, while 
one of fewer than five members had to be satis- 
fied with the less fertile areas. A family which 
increased in size between distributions was given 
better land under the new allotment. Another 
method of distribution was to give a family 100 
mou of the best land, 200 of the medium or 300 
of the poor. Where prairie lands were used each 
family was given an additional tract of prairie, 
the size of which varied with the quality of the 
arable allotted to the family. Land was distributed 
to the peasants yearly. These rules applied to 
distribution not only among the agricultural 
class but also among the commercial and artisan 
classes, which had developed in the Chou period; 
although a peasant received five times as much 
land as an artisan or merchant. This rule too was 
not strictly followed because of variations in the 
fertility of the land. The emperor’s share and 
other taxes were collected through the feudal 
lords. No one enjoyed private property in the 
land and the farmer was practically a tenant with 
a vested interest. 

The tsin tien system did not accord permanent 
satisfaction. The policy of peace fostered by the 
Chous led to an era of prosperity which accen- 
tuated the rapid increase of population. A short- 
age of arable land resulted and it became neces- 
sary to exploit new lands. Forests were felled and 
moats and ditches constructed for irrigation. 
Despite these measures, however, allotments 
had to be limited to about 70 mou and few were 
able to derive a sufficient livelihood above the tax 
payments. Poor farmers deserted their lands or 
transferred their rights in them to the more 
fortunate. 

Meanwhile the sovereignty of the Chous was 
threatened by the Ch‘in kingdom, an extensive 
territory with a relatively small population in the 
province of Shensi. The minister of the state of 
Ch‘in, Shang Yang (d. 338 B.c.), determined to 
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develop the kingdom and introduced an im- 
proved system of irrigation, which increased the 
productivity of the soil. Concluding that the 
tsin tien system was unwise, partly because of 
the immense waste involved in the boundary 
marks and roads, he abolished it about 350 B.c. 
and permitted each family to have as much land 
as it could cultivate. The taxation system based 
on the tsin tien was thus eliminated and taxes 
were made proportional to the size of the area 
cultivated by each family. Private ownership and 
free trade were also permitted. Attracted by 
these new measures the neighboring peoples 
flocked into the Ch‘in country, where they were 
permitted to exploit the land. The condition of 
agriculture was greatly improved and the coun- 
try flourished. The nation became so powerful 
that in the reign of Shih Huang-ti (d. 209 B.c.) 
the surrounding states were conquered and 
all China was unified. The new dynasty abol- 
ished the tsin tien system everywhere and did 
away with feudalism. Taxes were now paid 
directly to the central government and became 
so burdensome that small cultivators gradually 
sold out to the rich merchants and traders. 

The Ch‘in empire was conquered by the Han 
dynasty in 206 b.c. fourteen years after the uni- 
fication of China. The total arable area at this 
time is estimated at 32,290,900 chingy of which 
8,270,500 were actually under cultivation. De- 
spite the lowering of taxes the latifundia did not 
decline and most of the cultivators were tenants 
who paid a large percentage of their produce in 
rent. Theorists considered a return to the tsin 
tien system the only escape from this situation, 
and when Wang Mang usurped the Han throne 
in 9 A.D. he issued an edict nationalizing the 
lands. The maximum area, cultivated by a 
family of eight or fewer male members, was not 
to exceed 900 mou. Lands in excess of this 
amount were to be distributed to relatives or to 
neighboring farmers. After the distribution no 
land was to be bought or sold. This attempt met 
with violent opposition, primarily from the 
wealthy landowners; and private ownership and 
free trade in land were soon restored. The sup- 
ply of arable land did not keep pace with the in- 
crease in population. The pressure on the land 
became more severe; and while the peasants 
were landless, the latifundia and the power of 
their owners increased. 

During the Han and Wu dynasties several 
emperors and statesmen vainly attempted to re- 
establish the tsin tien system or some modifica- 
tion of it. The northern Wus were most success- 


ful; they profited by the fact that the wars had 
led to such a marked decline in population and 
to such a wholesale desertion of their territory 
that it was not necessary to expropriate the large 
landowners in order to effect a distribution. 

In the reign of Kao Tsu of the T‘ang dynasty 
there was issued in 624 a new law instituting the 
tsu yung tiao system, which established sev- 
eral types of tenure. Of the kou fen fien, land 
given for a limited time, 80 mou were to be 
granted to all males above eighteen years except 
the crippled and the sick, who were to be en- 
titled to only 20 mou; widows were to be given 
10 mou. If a community did not possess sufficient 
land for such a distribution, the surplus from 
neighboring districts was utilized. In the distri- 
bution, which was to be made every year dur- 
ing the month of October, the poor and those 
who had served the state were to be given 
priority. But the standards set forth in the 
law could not be strictly enforced in practise. 
The size of the allotments was made to differ 
according to the condition and amount of land 
in each community. In some places distribu- 
tion took place according to the letter of the 
law; in others allotments were decreased by half 
and in a few no distribution was made. In 
sparsely settled areas the merchants and artisans 
received half as much as the farmers; in crowded 
areas they received nothing. The land returned 
to the state upon the death of the holder. Of the 
yung yeh tien lands, permanent grants held in 
hereditary tenure, 20 mou were allowed to every 
person of age, the head of the family being given 
a similar additional amount. A certain percentage 
of this land was to be reserved for the planting 
of the mulberry, the elm, the plum or any other 
useful tree. Official and royal families received 
larger amounts varying with their rank and there 
were certain special tenures for officials and 
soldiers. Those who migrated from their dis- 
tricts could sell their Uou fen tien 211A yung yeh 
tien lands but could not receive further distri- 
bution. 

Persons who received the Uou fen tien and the 
yung yeh tien had to pay ten bushels of millet or 
rice to the state as land tax. An additional tax, 
which differed in kind according to the produce 
of the respective lands, and a labor tax of twenty 
days per year, which was commuted at the rate 
of three feet of silk per day, were also established. 
These taxes were all uniform in amount, for it 
was assumed that there was actual equality in 
landholding. 

After about sixty or seventy years the govern- 
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ment was unable to enforce its land laws. In a 
system in which public and private ownership 
existed side by side, private ownership naturally 
prevailed when the government had no more 
land to distribute. The sale of land was per- 
mitted and latifundia again rose to the fore. Taxa- 
tion grew exceedingly burdensome and to relieve 
it the principle of proportional taxation on land 
was introduced. The Sung dynasty, which after 
a short interval succeeded the T‘ang dynasty, and 
other later dynasties made many attempts to en- 
force equitable distribution, but such grave dis- 
turbances resulted that the measures had to be 
abandoned. 

Under the Manchus the land system was 
further complicated by the military and semi- 
military tenures. Lands were granted in military 
tenure to Manchus in return for military service 
in times of emergency, thus insuring a strong 
force in case of an uprising of the conquered 
people. Sales or transfers to the Chinese were 
forbidden. These lands, usually in large allot- 
ments, were located mainly in Chihli and Man- 
churia and were exempt from taxation and rent. 
The semimilitary grants were made to soldiers 
from land located at strategic points. The tax 
rate was unusually low, the term of tenure lim- 
ited and the land inalienable. All other private 
lands were held in common tenure, which 
amounted practically to complete ownership; the 
owners were bound to pay a land tax, a labor tax 
and a fee on alienation. In addition there were 
the public lands, held by the government for its 
own use or for the maintenance of public institu- 
tions. Gradually the Manchus alienated their 
military lands, and these together with the sol- 
diers’ holdings became common tenures, which 
are the predominant form of holding in China 
today. 

These holdings are generally small because of 
the subdivision caused by the pressure of popula- 
tion and by the law of inheritance, by which all 
sons share in the land. Where the holding is ex- 
ceptionally small it is frequently left undivided, 
the members of the family owning it in common. 
Independent cultivators often rent additional 
land in order to eke out a living. The scattered 
field arrangement is prevalent. While complete 
statistical information is unavailable, according 
to recent surveys the most common holding in 
the north is 4 acres, 65 percent of the holdings 
being between i and 4J acres. In the wet rice 
lands of the south smaller farms are general. 

Tenancy is common; the China Year Book for 
1929-30 from a study of fifty farms on the 
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Chinstu plain by H. D. Brown and Li Min- 
Liang estimates that 44 percent of the land is 
owned by cultivators, 46 percent rented and 10 
percent partly owned, partly rented. Buck on 
the basis of a wider survey concludes that own- 
ers’ farms comprise from 50 to 60 percent of all 
farms in China and that part owners’ and part 
tenants’ farms constitute from 20 to 25 percent. 
In the north over 75 percent of the farmers are 
owners; in east central China less than 50 per- 
cent. 

The conditions of tenancy vary. One system 
employed is that of share cropping, in which the 
landlord supplies the capital and shares with the 
tenant, usually on a fifty-fifty basis. Share rent- 
ing is also common; the tenant supplies capital 
and labor and pays as rent usually from a half to 
two thirds of the produce. Under the cash crop 
system the rent is a fixed sum. Rents are paid in 
money, in kind or in both; the percentage of total 
receipts which go to the landlord varies from 
24.6 to 66.6. There are both short and long term 
leases. Where the tenant has paid a portion of 
the purchase price for a permanent right of cul- 
tivation he cannot be removed while he pays his 
rent. Leases of government lands are perpetual 
and the rent averages about one tenth of the 
produce. In order to ease the land situation the 
Kuomintang has formulated a program calling 
for the equalization of landholdings and for the 
reclamation of the large uncultivated tracts of 
land. Several plans for taxing unearned incre- 
ments have been formulated but as yet only 
minor refonns in land taxation have been insti- 
tuted. 

Authentic Japanese history is said to begin 
about 660 B.c. Agriculture was then primarily 
the raising of rice planted in paddy fields. In 
May prior to the planting the elders of the com- 
munity led the tribe to the fields and divided the 
land into sections, which were assigned to the 
various households. The allotment merely signi- 
fied the sections from which the respective 
households were to obtain crops after the har- 
vest. Until about the time of the Taiho Statutes 
common cultivation was general. It may be in- 
ferred nevertheless that an elementary sense of 
private ownership in the allotted areas existed, 
since anyone who sowed upon land where seeds 
had already been planted by another was guilty 
of the offense of shigemaki (double sowing) and 
was liable to punishment by the gods. When the 
soil became exhausted the tribe moved on to new 
lands. By the fourth century b.c. cultivation 
extended to the flatlands in southern Kyushu, 
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the Sanin districts in northwest Japan and the 
area aroiind the present cities of Osaka and 
Kyoto in central Japan, especially near the banks 
of rivers where drainage and irrigation were easy. 

The tribes in that period were consanguineous 
groups of which the patriarch was also the chief. 
He led in the observance of religious ceremonies, 
was responsible for order in the community and 
it was through him that orders were received 
from the gods. As the tribe grew in size and as 
the factor of blood relationship became less sig- 
nificant, the chief came to be regarded as the 
proprietor of the community lands. 

As the tribes settled down to cultivate their 
territories permanently, the area of arable land 
became too small for the increasing population. 
It became apparent that new lands must be re- 
claimed, and in order to accomplish this task the 
elders brought pressure to bear upon the tribe. 
Because of the growing complexity of the com- 
munity, penal regulations were drawn up and 
enforced by the chief. Criminals and prisoners 
of war were pressed into slavery and set to work 
at reclamation, while the reclaimed land became 
the property of the chief. The position of the 
patriarch became further differentiated from 
that of the tribesman and he gradually became a 
lord over his kinsmen, who became his retainers 
or tenants. In time the lords were subdued and 
their possessions annexed by the Yamato court. 

About 600 A.D. the emperor dispatched schol- 
ars to China to study the laws and institutions of 
the "Tang regime. These scholars were particu- 
larly impressed by the limitations on the sizes of 
allotments of land as compared with the free 
growth of the latifundia in their native country and 
upon their return instigated the law of Taikwa 
which was promulgated in 645 and contained 
one of the outstanding land statutes in Japanese 
history. By the law of Taikwa the land system of 
the Tang dynasty was virtually adopted. The 
princes of the blood and the lords of the prov- 
inces were prohibited from owning large tracts 
of land and from subjecting the people to slavish 
labor. All land was nationalized; a limit was set 
to landholdings and those who engaged in culti- 
vation had to pay a land tax directly to the court 
and not to the provincial lords. The law was in- 
tended to insure an income for the government 
and its officials and also to curtail the authority 
of the local grandees. It was originally put into 
effect only in the districts under the direct 
jurisdiction of the imperial court, being applied 
only to those districts which were less than ten 
days* journey from the capital; later the imperial 


court gradually extended the jurisdiction of the 
law. 

After fifty-six years a revised and perfected 
law known as the Taiho Statutes was issued, 
which realized fully the principles enimciated in 
the Taikwa reform. The Taiho Statutes pre- 
scribed in detail the regulation of land tenure. 
All land was pronounced the property of the im- 
perial court and was divided into public and 
private lands. The public lands consisted of the 
imperial lands, some of which were cultivated by 
compulsory labor while others were let to the 
peasants for cultivation subject to the payment 
of rents. In addition there were grants to the 
shrines (shinden^ shrine land) and to the 
temples {jiden^ temple land) to aid in their up- 
keep. Schools, women oracles, orphans and the 
aged were given lands to afford them mainte- 
nance. The private lands were distributed to the 
people; those which went to the peasants were 
called kubunden and resembled the Uou fen tien 
of the Tang system. 

The courtiers received land known as iden 
(rank land); government officials in service ob- 
tained shokuden (service land); those who ren- 
dered unusual service to the court were granted 
shiden (merit land). These four kinds of private 
land were granted subject to the payment of 
taxes to the emperor, the last three being more 
or less hereditary possessions. 

Land was distributed to the peasants in the 
following manner: every male was entitled to 
2 tan of rice fields (about half an acre) and 
every female to two thirds of that amount; those 
under five years of age received no portion. 
Slaves belonging to the imperial court were 
granted kubunden equal to those of freemen. 
Slaves in the homes of the commoners were 
granted one third of the freemen’s allotment, 
while temple slaves had no share whatever. The 
slaves* kubunden were exempt from taxation. 
The right to kubunden applied only to the person 
to whom it was distributed and reverted to the 
state at his death. Peasants who received ku- 
bunden received also a piece of garden land 
(yenchi) varying in size according to the com- 
munity; garden land could be bought and sold 
and its ownership was recognized as absolute. 
Three grades of garden land were distributed: 
the first grade had to be planted to 300 mulberry 
and 100 lacquer trees; the second, to 200 mul- 
berry and 70 lacquer trees; and the third, to 100 
mulberry and 40 lacquer trees. 

As in the Chinese system each recipient of the 
kubunden was subject to three taxes, so (land 
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tax), cho (tribute) and yo (labor tax). The land 
tax was approximately 4.4 percent of the gross 
yield. The cho was restricted to males organized 
into units according to age and was payable in 
silks, yams or other products of the land. Be- 
sides the cho there was a surtax limited to adult 
males and also payable in produce. The yo 
(forced labor) was the obligation of able bodied 
men to give to the state ten days’ service per year 
or twenty-six feet of cloth or its equivalent in 
other products and also to give an additional 
thirty days* service per year upon demand. 
Those who had fulfilled the thirty-day period of 
service were exempt from the payment of both 
land and tributary taxes. Substitutes might be 
sent to serve the yo. Still another burden upon 
the farmers, the zatsueki^ consisting of sundry 
labor service, was imposed by the provincial 
governors, who utilized it for the cultivation of 
public lands. Under this tax the peasants were 
liable to sixty days’ service per year in their dis- 
tricts. Peasants residing within forty-five miles of 
the imperial court were exempt. In the course of 
time there were ameliorations in the amount of 
land and tributary taxes, but they did not to any 
extent improve the position of the oppressed 
agricultural classes. 

The Taiho Statutes provided that land which 
had accrued to the state be redistributed every 
six years so as to provide for the people who 
had not shared in the previous division. This 
rule was strictly observed for about twenty 
years, after which it was allowed to lapse. In 
certain districts the redistribution was made after 
thirty years, in others no redistribution was made 
at all, and after approximately eighty years the 
Taikwa and Taiho Statutes became dead letters. 
This laxity permitted increased trading in land 
and because taxation was so oppressive many 
sold their holdings, thus giving rise once more 
to latifundia. 

The Taikwa and Taiho reforms had made 
generous provision for shrines and temples. Such 
lands were exempted from taxation, and the 
priests and monks who controlled them levied 
only a nominal land tax upon their peasants, 
who were thus free from tributary and labor 
taxes. Many people granted their lands to 
temples in order to make them tax free and then 
received them back in fief. The shrines and 
temples were not subjected to interference by 
the governors, and courtiers who accumulated 
vast tracts of land sought to make them inde- 
pendent in the same way. The imperial court 
was petitioned for charters, which were easily 
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obtainable in most cases because of the corrup- 
tion in the government. Those who were unsuc- 
cessful set up their possessions as de facto man- 
ors, refusing to pay taxes either to the court or 
to the local officials. This made it possible for the 
manorial lords to offer land to peasants on better 
conditions than those of the state, or kubunden, 
tenures. The peasants or the manors (soen) were 
subject only to a moderate land tax and accord- 
ingly the farmers flocked to them, deserting their 
own lands. Another factor in the rise of the 
manor was the voluntary amalgamation of the 
lands of local farmers and landholders into a 
manorial unit. Gradually more than half the 
good lands were absorbed by the manors. The 
public lands under the jurisdiction of the gov- 
ernment were decreased and eventually deserted, 
and state revenues consequently fell off marked- 
ly. The manors vied with each other to increase 
their territories, until finally they absorbed all 
the land. Certain lords managed to extend their 
sway over a great number of manors and a feudal 
system began to develop. The manor became an 
economic as well as an agricultural unit and 
slavery disappeared. 

The lot of the farmers under the feudal sys- 
tem was not a happy one, although they were 
better off than under the Taikwa and Taiho 
Statutes. Their land was taxed by the lords and 
they were reduced to serf status. They had the 
right to cultivate the soil but could not buy or 
sell it, although toward the end of the feudal 
period this right was sold. Taxes, which varied 
with the fief, were based on the custom of the 
country and bore no resemblance to the com- 
plex Chinese system. Besides the land tax there 
were the yo and c//o, but these were occasional 
rather than regular and never constituted a real 
burden. In some places the lord demanded 50 
percent of the yield, in others 70 and in still 
others 80. 

Hideyoshi, who unified Japan under his sho- 
gunate, in 1590 enforced a uniform ratio of two 
thirds of the produce but this did not ease the 
farmers’ lot to any appreciable extent. Uyasu 
Tokugawa changed the ratio to a half, but he was 
never able to exact it and the actual levy was 
about a third. During the Tokugawa period a 
great deal was done to improve the lot of the 
peasantry. 

With the restoration in 1868 feudalism was 
abolished and the farmers obtained absolute 
ownership of their holdings thus maintaining 
preexisting inequalities in holdings. The right to 
trade freely in land led to a period of speculation 
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which coupled with the growth of industrializa- 
tion led many small landowners to dispose of 
their lands and gave rise to some larger holdings, 
although aside from the imperial property there 
are really no very large landed estates in Japan. 
In 1924, 2,478,560 landowners owned plots 
which were less than 5 (slightly over an acre); 
888,623 landowners owned holdings of more 
than 2 J and less than 7 J acres; 49,695 owned more 
than 7J and less than 125 acres; whereas only 
4293 owned holdings of more than 125 acres. 
The great increase in population in addition to 
other factors led to the spread of tenancy and, 
by 1903, 44.5 percent of the arable land was 
worked by tenant cultivators. In 1929, 46 per- 
cent of the land was cultivated under lease. 
Thus in the last twenty-five years, while the 
growth of tenancy has been insignificant, there 
has been a marked tendency for small cultiva- 
tors to rent land in addition to their own hold- 
ings because of the difficulty of earning a liveli- 
hood. This latter group comprises two thirds of 
the 58 percent of the population who are farm 
tenants. The government has tried several 
schemes for converting tenants into proprietors, 
but they have not as yet been successful; 99 
percent of the tenants have less than 12 -acre 
holdings and the usual allotment is from 2 to 
5 acres. From 50 to 60 percent of the crop is 
collected as rent, which is usually fixed before 
the crops are gathered. Except in rare cases the 
contract is not one of crop sharing, although 
when there are bad harvests reductions in rent 
are often allowed. The high rents are due in part 
to the extremely high tax rate, about 1 1 percent 
of the value. This rate has been necessitated by 
the rapid industrialization of Japan, the cost of 
which has fallen on the land. The tenant farm- 
ers, still influenced by feudal tradition, believe 
that they have a vested right in their land and 
frequently sell that right. Recently, however, 
any interest of the tenant beyond his contractual 
rights has been denied by the courts. The low 
rate of return from land both for landowners 
and tenants has led to a popular movement for 
land nationalization. 

Yosaburo Takekoshi 

Latin America. There are two major types 
of land tenure in Latin America, the individual 
and the collective. The two represent different 
degrees of cultural advancement, different eco- 
nomic principles, theories of government and 
social tendencies and in the main different racial 
groups. Many of the social, economic and politi- 


cal problems of Spanish and Portuguese America 
from the days of the conquest have centered 
around the lack of harmony between the two 
types. 

The most characteristic form is the large rural 
estate, for which the generic term hacienda is 
used, although it is variously styled estancia (in 
Argentina), (in Brazil), yiwea (in Bolivia 
and Peru) and fundo (in Chile, where hacienda 
is used only for the very largest of the estates). 
The hacienda is not cultivated by the owner 
himself, who is often an absentee, but by labor- 
ers attached to the farm by long term written 
contracts or by a mutual understanding and 
firmly established custom, which may have even 
greater force. In some countries it is cultivated 
by tenants. 

The system of large individual holdings re- 
flects the organization of society in Spain and 
Portugal at the time when their institutions were 
transplanted to America. Large estates with serfs 
or peasants attached constituted the principal 
form in which land was held, a system which 
fitted well into the scheme by which the Span- 
iards and Portuguese established their hold in 
the New World. Those who distinguished them- 
selves in the conquest were given extensive 
grants of territory, frequently with the services 
of native workers, which became the basis of the 
large holdings characteristic of Latin America 
today (see Land Grants, section on Latin 
America). The social and political conditions 
which this system of land distribution helped to 
create furthered the spread of the system of large 
holdings, the maintenance and perpetuation of 
which have also been aided by various geo- 
graphic and economic factors. In many regions 
there are areas of light rainfall and scanty vege- 
tation which are able to support only cattle 
ranches or, if cultivable, require the construction 
of large irrigation works; here extensive areas 
and economic resources are required. The trop- 
ics, where the white man is usually not inclined 
to engage in manual labor, have not favored the 
introduction of a system of small proprietors 
working on their own land, and the growing 
demand for tropical products in the world’s 
markets has aided the development of large plan- 
tations. In the fertile areas of Argentina and 
Uruguay, where the development of great cattle 
ranches was aided initially by a scarcity of labor, 
the development of a similar world market for 
pastoral products has helped to perpetuate the 
system of estancias. The exploitation of petro- 
leum deposits has also aided land aggregation; so 
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too have rising land values. Unearned increments 
in land have been rapid not only in countries 
like* Mexico or Chile, where the amount of arable 
land is rather limited, but also in countries like 
Argentina, where the amount of land available 
for settlement has not been so limited by geo- 
graphic causes. 

A second type of individual holding is the 
small rural property, variously styled chacray 
ranchoy huertUy hijuela or sitio. Such holdings 
are far less conspicuous than the haciendas. They 
are very numerous, however, although their ag- 
gregate area is relatively small; most are little 
more than miniature farms. These also for the 
most part originated in grants of land in early 
colonial times, bestowed upon the lower orders 
of the conquering armies or upon civilians of 
humble rank. Some are more recently created 
homesteads conferred upon or sold to colonists 
who settled in frontier regions or are derived 
from squatters’ holdings on public lands. Still 
others are parcels of larger properties which have 
been frequently subdivided through the cen- 
turies, a process aided to some degree by meas- 
ures of agrarian reform. The small property has 
frequently been subjected to the encroachments 
of the more powerful liacienda, however, and 
has therefore tended to exist only under such 
geographic conditions as have not favored the 
existence of the latter. In Mexico before the 
agrarian reforms ranchos existed as a rule only 
where cultivation depended upon rainfall alone, 
where the supply of water sufficed to irrigate 
only a few small fields or where tillable land 
existed in small isolated areas. They were gen- 
erally not to be found on the land lying along 
the principal roads and railroads or in the vicin- 
ity of the larger towns; this had been taken up 
by the haciendas. 

Except for a somewhat stronger right of emi- 
nent domain, a consequence of the fact that in 
colonial times the crown retained a share of its 
rights over the royal patrimony which it dis- 
tributed, and except that titles generally include 
only surface rights in accordance with the prin- 
ciples of law prevalent in the Iberian Peninsula, 
neither of the foregoing types of holding is 
greatly different from the alodial holding com- 
mon elsewhere in the modern world. In sharp 
contrast to them is the collective holding. It 
belongs to a group of persons all of whom are 
bound together by ties of kinship or by common 
rights acquired after long established residence 
in a particular community. Each member of the 
group enjoys the privilege of sharing with his 
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fellows the land and other natural resources of 
the holding, including pasture, game, wood, 
water and rock, and of being allotted a small 
piece of tillable land which may be held indefi- 
nitely and even passed from one generation to 
another or may be periodically reassigned to 
different members of the community. The land 
is thought of as belonging to all, much as the 
air or sunlight, and cannot be alienated. It is in 
no sense an individual possession; the holder 
has merely the usufruct and his right is limited 
to a specific term or at most to the time during 
which he makes use of it. 

This scheme of land tenure was common 
among the Indians of North and South America, 
few of whom existed under a system of alodial 
holdings. Even the most highly civilized, such 
as the Incas, Mayas and Aztecs, held their land 
in collective fashion; such community lands are 
still common in Mexico and also in the Andean 
republics, where the village holdings character- 
istic of the Inca Empire but apparently long 
antedating that dynasty still survive among the 
aylluSy or clans, of the Quechua and Aymara 
Indians. Forms somewhat similar to these clan 
holdings existed in the Araucanian country of 
southern Chile and in Paraguay, where they 
formed the foundation upon which the Jesuit 
empire in that country was built. 

As it survives in a number of the countries 
today the system of community holdings repre- 
sents a conspicuous contribution of the Indians 
to social organization, but the European invaders 
also contributed in some degree to the main- 
tenance of the system. Collective landholding 
had existed in the Iberian Peninsula before Ro- 
man times and survived, particularly with re- 
spect to pastoral and timber land, at the time of 
the conquest. Such land together with other 
types was held by towns for the common use of 
the inhabitants, and numerous towns with such 
holdings were created in the New World. Many 
have retained something of their communal 
character, particularly where the white popula- 
tion has merged with the aborigines. 

The collective form of tenure has tended to 
disappear, however, because of both the growing 
individualism in the modern world and the en- 
croachment of the neighboring hacienda. In 
most of the countries, notably in Mexico, Ecua- 
dor, Peru, Bolivia and Chile, legislation has been 
enacted to abolish it and to divide the holdings 
among the individuals who had rights in the 
communities. Bolivar decreed the individualiza- 
tion of community lands in Peru on April 8, 
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1824, and his decree was foyowed by numerous has resulted a decided increase of tenant farm- 


other measures, some as late as 1893, to make it 
effective. A wave of such legislation during the 
middle of the nineteenth century left its mark 
in Mexico and Bolivia (see Agrarian Move- 
ments, section on Latin America) and in Chile 
with regard to Araucanian Indian land (1866). 
But so foreign to the aboriginal mind is the 
concept of individual property in land that leg- 
islation has had little effect except to expose the 
Indian farmers to further exploitation on the 
part of the whites, and in most of the countries 
the communal system still exists. In Mexico a 
recognition of this situation has led to the resto- 
ration of common holdings, at least temporarily, 
until the Indian population can be prepared for 
individual ownership. Even more generally than 
in the case of the small individual holdings the 
geographic and economic conditions which have 
helped to preserve the communal system are 
those which have been unfavorable to the spread 
of the hacienda. Communal ownership is found 
chiefly in out of the way comers, in areas of low 
fertility which are difficult to irrigate or in tiny 
pockets of land in mountainous regions. In 
Bolivia the Indians were left to the highlands 
as the Spaniards confined themselves to regions 
where they and their European plants and ani- 
mals could withstand the cold. In several of the 
countries where the community system was 
deeply rooted even the incorporation of the In- 
dians and their lands into a hacienda did not 
destroy it, and there exists, especially in Bolivia 
and Peru, the anomaly of a dual tenure — ^that 
of the hacienda owner as overlord and the sub- 
ordinate tenure of the agrarian village or villages 
within its bounds. While each system jealously 
maintains its rights, it accords a degree of respect 
to the claims of the other; the hacienda may 
even change hands without affecting the status 
of the community. 

Another type of holding subordinate to indi- 
vidual tenure is farm tenancy, which although 
less common in Latin America than elsewhere 
is of gradually growing importance. Until the 
last few decades tenant farmers were few; the 
upper classes usually owned estates and the 
landless laborers lacked the resources necessary 
for working a property. Recent immigration, 
however, has brought into such countries as 
Argentina, Uruguay and southern Brazil a rela- 
tively large number of foreign laborers, many 
of whom have sought to acquire land or, failing 
that, as has often been the case, to rent land 
which they can farm for themselves; thus there 


ing. In Argentina in fact the percentage of tenant 
farmers was in 1916-17 about 70 percent of’the 
total number of producers of cereals. In Chile, 
although the amount of immigration has not 
been great, the ranks of tenant farmers have 
been filled very largely by natives of sections of 
Europe where independent farming predomi- 
nates. Throughout Latin America foreigners, 
who come from the United States as well as 
Europe, are found as lessees of both large and 
small properties; they have often rented entire 
estates in Chile, Peru, Mexico and elsewhere. 
In Argentina, however, the Italians and Span- 
iards generally lease small farms or sections of 
large estates. Farm tenancy is becoming more 
general also among the native population. Large 
Chilean haciendas are not infrequently rented 
to neighboring hacendados or other members of 
the upper class and sometimes to ambitious 
administrators. In some countries tenancy is 
now quite common among the poorer native 
classes; for example, among Mexican Indians 
who were made landless when their communal 
villages were broken up. In Argentina estancias 
are frequently rented to middlemen and then 
sublet in parcels. 

The rent, which varies greatly in amount, is 
generally a share of the crop — frequently half 
in Mexico and Argentina. In the latter country, 
however, and in Uruguay cash tenancy is much 
more prevalent than share tenancy. The type 
of tenure generally depends upon the crop. The 
rental is frequently onerous. The term of the 
lease also varies greatly. In many countries it 
runs from year to year. In Argentina the tenant 
seldom holds his land longer than five years, the 
time necessary for the preparation of the land 
by the tenant’s grain crops for artificial seeding 
with grass, which is likewise done by the tenant. 
At the end of this period the estanciero turns his 
fields into pasture and the renters must leave. 
Tenancy conditions are in general regulated only 
by custom and the wishes of the landowner, 
against whom the tenant is usually helpless. He 
is frequently hampered in the use of his land by 
burdensome restrictions. 

Most of the large holdings have remained in 
the hands of a single family for many genera- 
tions, or ownership has been transferred within 
the same social group. Thus there has come to 
exist a small agrarian aristocracy holding a mo- 
nopoly of the land. In Chile, for example, it has 
been officially estimated that 2500 individuals 
hold 50,000,000 acres of the total 57,500,000 in 
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pnvate possession and that only one out of every 
forty persons owns land. Moreover the landed 
aristocracy, which because of its monopoly has 
retained an almost unbroken control of the eco- 
nomic, social and political life in most of the 
republics, constitutes a distinctly marked racial 
group which has preserved more than any other 
group the purity of the European strain. Fre- 
quently composed of descendants of the white 
invaders of early days, it occupies in areas in 
which a large Indian population still survives 
the position of a conquering race. In a few of the 
republics, where the aboriginal element was 
never large, this position is less marked. 

In most of the Latin American countries the 
church has also accumulated extensive holdings, 
which it has formed into haciendas of great size 
and value. Although the Spanish and Portu- 
guese governments attempted to prevent eccle- 
siastical acquisition of large properties in the 
colonies (the Spanish crown strictly forbade the 
transfer of land to any religious agency), the 
church nevertheless received much property 
through donations from individuals, legacies and 
foreclosures on estates mortgaged in its favor. 
The permanency of its organization helped it 
to retain much of its property and to become 
the largest landholder in the colonies. In the 
countries constituted after the winning of inde- 
pendence it has often held or approached this 
position. It has been estimated that in colonial 
Mexico not far from half of the landed property 
was in the hands of the church. At the time of 
its expulsion in the eighteenth century the Jesuit 
order held many of the best haciendas in the 
Spanish and Portuguese colonies. The income 
from many such properties has been enjoyed by 
religiously controlled hospitals, orphanages and 
schools; but so little have the church properties 
contributed to the economic benefit of anyone 
except the church itself and so much have they 
added to the power of the organization that the 
governments have not infrequently considered 
it necessary to break up the tendency toward 
permanent monopolization of land in ‘‘dead- 
hands” (mortmain). The entire holdings of the 
Jesuits in the Spanish and Portuguese colonies 
were confiscated and sold at the time of their 
expulsion. Mexico nationalized all ecclesias- 
tically held property during the reform regime 
of Benito Judrez. Other nations have from time 
to time resorted to expropriation. In the pres- 
ence of this menace the church agencies have 
tended to dispose of their real estate, turning 
their wealth into less tangible form, or have 


established holding corporations abroad with the 
hope of avoiding confiscation. Ecclesiastical 
landed properties, at least those held directly, 
appear to be fewer than formerly. 

The terratenienteSy as the large proprietors are 
called, constitute in most of the republics the 
bulk of the conservative party. Their conserva- 
tism reenforced by a close community of eco- 
nomic interest has brought them into close asso- 
ciation with the clerical group and the resulting 
strong combination lias dominated most of the 
history of Latin America. Opposed to this group 
is the mass of the common people, numerically 
far superior but less powerful because of its 
limited wealth, education, cultural advancement 
and sense of unity. This group, for the most 
part aboriginal or mestizo, comprises the holders 
of collective lands and their successors, the 
peons or inquilinoSy and the free laborers on the 
estates as well as most of the urban laboring 
class, which is frequently drawn from the rural 
part of the group and shares its lot. The affilia- 
tion of the small individual proprietor seems to 
depend upon the degree of his removal from the 
aboriginal culture and from the system of col- 
lective holdings. Racially he usually belongs 
more closely to the hacendados\ economically he 
has more in common with the great mass. The 
conditions imposed upon the small tenant also 
offer little opportunity for social and economic 
advancement of either the individual or group. 
Save for the exceptionally able or fortunate indi- 
vidual tenancy is only slightly better than peon- 
age; it tends, however, to give the tenant some 
little participation in civic affairs, and the tenant 
is less fixed to a particular property than the 
peon and less subject to the control of a land- 
lord. Tenancy thus contributes somewhat to the 
growth of citizenship and to the termination of 
the feudal relationships which have marked the 
agrarian life of Latin America. The influence 
of the peon, tenant and community group has 
not been as conspicuous as that of the hacen- 
dados but it has been recognized as important 
by those who have analyzed the forces operating 
beneath the surface in many of the countries. 
Occasionally it has found expression in upris- 
ings — attacks upon haciendas and their owners 
or actual revolt of the rural population — ^which 
are usually described merely as Indian dis- 
orders. 

While it is more difficult to determine the 
economic as opposed to the social effect of the 
dominance of large holdings, the belief seems 
to be quite widely held in Latin America that 
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it has resulted in a check on the development of 
productivity and that it has thus menaced na- 
tional economic independence. With an absentee 
owner, a hired administrator and poorly paid 
peons the typical Mexican hacienda yields little 
more than enough to feed its numerous popu- 
lation. Where farm tenancy is widespread, eco- 
nomic results are usually better. Nevertheless, 
in Argentina, which exports both grain and pas- 
toral products, complaint is made against the 
dominance of the pastoral interest, which checks 
the spread of cultivation on land suited to this 
purpose; against tenancy agreements which pre- 
vent diversification of crops; and against the 
brevity of tenancy tenure, which removes incen- 
tives for improving methods of cultivation. This 
situation is held to imperil the country’s position 
in the world’s grain markets. 

The social and economic evils of the Latin 
American land systems have brought about leg- 
islative attempts to widen the distribution of 
landownership. These have been most far reach- 
ing in Mexico. A beginning has also been made 
with farm tenancy. For example, in 1921 legis- 
lation to regulate tenancy agreements — ^not, 
however, universally applicable — was adopted 
in Argentina. It forbade the placing of certain 
burdensome obligations upon the tenant, ex- 
tended to him certain rights of cultivation and 
of making improvements, with compensation 
for the latter, and allowed him to retain his 
holding at least four years. But the legislation 
was seriously weakened by a specification which 
limited to 300 hectares the size of any area with 
respect to which the rights extended by the law 
could be claimed. Hence by forcing tenants to 
take up large areas collectively owners were 
able to evade the law. 

A sphere of Latin American land legislation 
which has aroused considerable interest is that 
dealing with alien holdings. The danger of al- 
lowing large areas to fall into foreign hands con- 
stitutes a problem in some of the countries, 
since it may lead to serious international com- 
plications. An example is afforded by the case of 
Texas: in order to bring about the rapid settle- 
ment of its northern provinces Mexico offered 
free land to settlers; Americans responded more 
rapidly than Mexicans, soon threw off Mexican 
rule and then secured annexation to the United 
States. A new growth of foreign landholding 
in Mexico has brought about a desire to avoid 
a repetition of this loss. The constitution of 1917 
and regulatory laws of 1925 provide that no 
foreign individual pr corporation may hold agri- 


cultural property within 100 kilometers of a 
boundary or within 50 kilometers of the coast 
and that foreign holders of agricultural lands 
an3nvhere must agree not to appeal to their home 
government for protection of their interests in 
the holdings. 

George McCutchen McBride 
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LAND TRANSFER. The transfer of land is 
much more complicated than that of chattels. 
The immovability and permanence of land have 
given rise to numerous complications which 
make difficult the determination of title and con- 
sequently of transfer. Possession in the case of a 
chattel is usually a sign of ownership, and even 
when it proves deceptive the purchaser of a 
chattel does not ordinarily have to concern him- 
self with the soundness of his title because of the 
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difficulty of tracing a movable. In the case of 
land possession except in very simple societies is 
no proof of ownership and the land remains for 
many years to answer any claim against it. But 
the threat to the title lies not so much in dis- 
honesty as in the very complexity of land titles. 
The permanence of land makes possible a hier- 
archy of estates and tempts the owner to impose 
his will upon it long after his death, thus creat- 
ing the problem of future interests. With a mul- 
titude of present and future, of possessory and 
non-possessory interests, the difficulties of trans- 
fer are correspondingly multiplied. They are 
still further increased in some countries by hang- 
overs of feudal interests and by dower and more 
generally by joint ownerships, mortgages, judg- 
ments, tax and mechanics’ liens. Then there are 
questions of boundaries, rights of way, water 
rights, mining rights and restrictive agreements. 
In Anglo-American law the ownership of a 
building may be divided horizontally so that one 
floor belongs to one person, another floor to 
someone else. The surface of the land may be 
owned by one person and the minerals by an- 
other. None of these various rights is necessarily 
barred by an attempt to transfer title; as time 
passes these interests become more complex. 
While in the United States the discovery of all 
possible claims to a piece of real property is 
fairly simple, in an older country like England 
the title becomes endlessly involved and theoret- 
ically must be traced back into the indefinite 
past. As long as land tenure remained communal, 
patriarchal or feudal, alienation remained rela- 
tively uncommon and transfer was generally by 
inheritance. In more complicated and especially 
in capitalistic societies, where transfer is a 
continuous occurrence, the problem of deter- 
mining title and facilitating transfer is of pri- 
mary importance. 

Systems of land transfer both reflect and react 
upon land law. Formalities of transfer, even 
though they amount to the mere delivery of a 
deed, may seriously affect substantive law. Thus 
the requirement of livery of seisin in the English 
land law of the Middle Ages had much to do 
with the developments of the law of estates. So 
too the sweeping reforms of the Law of Property 
Act of 1925 were largely a by-product of the 
struggle over registration of tide. 

B^use of the peculiar qualities of land and 
their implications the transfer of real property 
has usually been attended by more solemnity 
than has been the case with chattels and has 
been accompanied by a certain amount of 


publicity to insure knowledge of the exchange. 
The notions that land is unique and that it must 
be differentiated from other property are* not 
peculiar to English law. They were characteristic 
of Germanic law, and although the difference 
disappeared for a time in Germany because of 
the influence of Roman law it has reappeared in 
the present civil code. 

The two great systems of law, the Roman and 
Germanic, appear to have started with methods 
of land transfer which were alike in being cere- 
monial and compassed by a crowd of witnesses 
but which were otherwise quite different. The 
method in the classic Roman law was mancipatioi 
in the presence of five witnesses and a balance 
holder with scales the transferee held a piece of 
metal in one hand, recited a formula and struck 
the scales with the metal, which he then gave to 
the transferor, ostensibly by way of payment. 
This ceremony did not necessarily take place on 
the land. The mancipation however, was employed 
only for the transfer of Italic land. Elsewhere in 
the Roman Empire land was transferred by 
tradition or delivery; and although the dominium 
of Italic land could not be acquired by traditio 
alone, yet at the time when Roman law was at its 
height it could be obtained by traditio plus a 
two years’ usucapioy or adverse possession. This 
emphasis on traditio by the great Roman jurists 
seems to have had a vital effect in those countries 
where the Roman law was received in the Middle 
Ages, and even in England in the rigid insistence 
there on a livery of seisin, or delivery of posses- 
sion. As the Roman law declined, however, the 
requirement of a direct transfer of control was 
abandoned and probably before Justinian, cer- 
tainly in his legislation, the delivery of docu- 
ments of title was treated as equivalent to 
traditio. It is probable that at the time of the 
barbarian invasions the inhabitants of the 
Roman Empire were transferring their land by 
written documents. 

The early German method was a very elabo- 
rate handing over of the land itself. Various 
symbols were used, such as a piece of turf or a 
branch cut from the land. In addition there 
might be the delivery of a spear or a war gauntlet 
or the knife with which the branch had been cut. 
Then there would be a formal renunciation of 
the land by the transferor, emphasized by his 
leaping over the hedge, making renunciatory 
gestures with his fingers or throwing into the 
transferee’s lap a little rod or staff known as 
the festucay a highly favored symbol in formal 
contracts. Like the Roman mancipatio this 
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method seems to have been strictly private and 
not a governmental or community affair; both 
afforded adequate proof, but the Germanic 
method was more complete as it ended with the 
transferee in possession and appears to have had 
more publicity. The law of the Germanic con- 
querors was personal, not territorial. The Ro- 
man inhabitants retained their own law, although 
not uncorrupted, and undoubtedly influenced 
the law of their conquerors. At any rate among 
the Lombards and in the Frankish empire the 
requirements that the transfer should take place 
on the land disappeared. The old Germanic 
symbols were still often used, however, in 
combination with a written charter, which itself 
was treated as a symbol. Sometimes there was 
pretended litigation and a transfer in court. Thus 
a system of symbolic livery developed through- 
out the wide reaches of the Frankish empire. 
With its decay the transfer by charter seems to 
have gone out of use in Germany but to have 
maintained its vigor in Italy and in a large part 
of France. The symbols were retained in feudal 
transfers but were objected to by the Romanists 
as an unnecessary part of transfer by charter and 
finally became mere forms recited by the notary 
who ordinarily drew up the charter. As recited 
forms they survived in Italy and France until the 
period of the modem codes. In Scotland, 
where the land law is still largely feudal, the 
symbols continued to be a necessary part of 
transfers and had to be delivered on the land as 
late as 1845. 

Transfer by delivery of the land or delivery of 
a charter was supplemented in the Frankish 
empire by transfer in court, first in the royal 
court, then in local courts. Transfer in court 
received a great impetus from feudalism. The 
lord^s court was the natural place to transfer land 
held of him; in Germany from the eleventh to 
the thirteenth century it became if not the uni- 
versal at least the prevalent method of transfer- 
ring land held of or subject to the jurisdiction of 
a lord as well as land held in the towns, where 
the transfer took place before the town council. 
This method of transfer in the lord’s court was 
known in Germany as Auflassung. It continued 
to be the regular method of transfer in an im- 
portant part of northern France until shortly 
before the revolution and in the rest of the 
region of French customary law was not im- 
conmion in the documents of title imtil 1789. It 
prevailed in England as to copyhold land until 
the abolition of the latter on January i, 1926. 
With statutory developments it is the system 
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which is at present in force in the Scandinavian 
countries. 

Transfer in court involved a court roll, or 
register — ^English copyholders were tenants by 
copy of court roll — and it was only a matter of 
time before the register became the important 
element in transfer. The modem register dates 
back to this system of judicial transfer. In its 
earlier stages the transfer in court seems to have 
been transfer by collusive suit. There was prec- 
edent for this in the Roman law. On the conti- 
nent the collusive action in the royal court 
apparently faded before the non-collusive trans- 
fer in the local courts. The process was re- 
versed in England, where the regular method of 
transferring freehold land after the conquest 
was by the old Germanic method of livery of 
seisin with the most important supplement of 
transfer by collusive act in the king’s court. 
There were two distinct methods, the fine and 
the recovery. Land held under a fine for a year 
and a day was with certain exceptions free from 
the claims of all persons. The recovery enabled 
one to hold land against those claiming under an 
entail. On the continent the ordinary transfer in 
court had some of the same effects. 

In any system of law time must have certain 
healing results if only by the limitation of ac- 
tions. Aside from the negative aspects it may 
give a positive title to the possessor. It did so in 
the Roman law first by a two years’ usucapio and 
later by a longi temporis praescriptio of ten years 
if the parties were praesentes^ of twenty years 
inter ^sentes. Then there was the longissimi 
temporis praescriptio of thirty or forty years, 
which was generally negative but might be ac- 
quisitive if begun in good faith. The early Ger- 
manic law seems to have known nothing worthy 
of the name of prescription, but the year and a 
day possession under a fine in England must 
have been a fairly efficient sort of prescription 
and the same outcome to possession for a year 
and a day under a transfer in court seems to have 
been widespread on the continent. The effec- 
tiveness of the fine accounts somewhat for the 
neglect of the statutes of limitation in England 
during the Middle Ages and the meager law de- 
veloped under such statutes down to the aboli- 
tion of fines in 1833. With the reception of 
Roman law on the continent the longer periods 
of the Roman law gained general acceptance. 

Modem land transfer systems are of three 
kinds: transfer by registration of title, transfer by 
registration of deeds and transfer by deed or 
contract without registration. Hogg gives the 
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four characteristics of registration of title as the 
initial placing of land upon the register as a unit 
of property; the registration of transactions with 
reference to the land itself and not merely of in- 
struments executed by the owner; the depend- 
ence of the validity of transactions upon regis- 
tration; and, finally, the characteristic that initial 
registration and registration of subsequent 
transactions act in some degree as a warranty of 
title in the person registered as owner and as a 
bar to adverse claims. Taking these character- 
istics as the test, registration of title is the rule in 
the territory formerly comprised in the Ger- 
man Empire and Austria-Hungary, as it appar- 
ently was also in prerevolutionary Russia. 

Compulsory registration of title was a natural 
historical development in the German, Austro- 
Hungarian and Russian empires. It was a short 
step from the transfer in court, so prevalent in 
the Germany of the Middle Ages, with its speedy 
barring of conflicting claims to the modem land 
register with its preclusive title. In many of the 
towns in Germany and in rural Bohemia the land 
registers date back well into the Middle Ages. 
The reception of the Roman law encouraged 
private, secret conveyancing for a time; but in 
much of the regional law conveyancing retained 
throughout that publicity which has been con- 
sidered characteristically Germanic. The pur- 
pose of the conclusiveness of the old transfer in 
court was, however, to bar the claims of kin or 
community, while the modem bar is in the in- 
terest primarily of the investor. Registration of 
title leaves little place for prescription or the 
healing effect of time. The record is the im- 
portant element and investors should not have to 
look beyond it. Registration greatly simplifies 
public administration. Its initiation in Austria- 
Hungary and Germany was aided by historical 
developments and by prevalent theories of gov- 
ernment which exalted the state and minimized 
the individual. Here the compulsory clearing of 
titles and boundaries was moreover unhampered 
by exaggerated notions of constitutional right. 

A virgin country offers unusual opportunities 
for the installation of a land register. No elabo- 
rate searching of titles is required and registra- 
tion is cheap and effective. Sir Robert Torrens 
secured the adoption of such a register in South 
Australia in 1858 and in English speaking lands 
the system has since been known as the Torrens 
system. The system has had its principal vogue 
in Australasia and the newer Canadian provinces. 
The acts which installed the register in these 
countries provided that all subsequent grants by 


the government were to be registered. Title 
never passes in the case of such land imtil the 
notation is made upon the register. Registration 
of lands granted prior to the acts is voluntary. 
An insurance fund is built up from charges 
made on certain types of transfer to pay for any 
error made by the government. 

Title registration is provided for by statute 
in many jurisdictions of the British Empire, in- 
cluding England, and in many states of the 
United States. With unimportant exceptions, 
however, it is either voluntary or its compulsory 
character is limited; and in none of these juris- 
dictions, with the possible exception of the 
Australasian and the recently settled western 
Canadian, is it the prevailing method of transfer. 
England in the past had in general neither regis- 
tration of title nor registration of deeds. It 
needed one or the other, and in 1862 registration 
of title won a nominal victory by the passage of 
Lord Westbury’s Land Registry Act. Voluntary 
registration of title proved a failure, however, 
and in 1899 registration of title in the County of 
London was made compulsory on sale. The 
register has met with the bitterest opposition 
especially from the solicitors, who regard the 
searching of titles as one of their primary sources 
of income; the Land Registration Act of 1925 
provided that the area of compulsory registra- 
tion should not be extended without the consent 
of the county council until January i, 1936. 

In the United States voluntary registration of 
title is provided for by statute in nineteen states; 
the results have been negligible in fourteen. In 
the metropolitan centers of the remaining five it 
has proved an appreciable factor in land transfer; 
but even in its most successful office, at Chicago, 
only one of every eight transfers has been made 
under the Torrens system. In California, Illinois 
and Massachusetts the statutes were enacted in 
the late 1890’s. Investment corporations, with 
the exception of the title guaranty companies, 
like the system because it facilitates loans. Gen- 
eral registration, however, would mean practi- 
cally an action to quiet title for every plot of land 
in the country and involve an expense out of all 
proportion to its advantages. Countless defective 
titles would be exposed, which time would 
ordinarily heal. In the United States compul- 
sory registration is out of the question and volun- 
tary registration has proved a failure. 

Registration of deeds is the prevailing system 
of land transfer outside the region of compulsory 
registration of title on the one side and the 
British Empire on the other. There is, however, 
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infinite variation within this system. There may 
be a land register where the land is plotted and 
transfers noted according to the individual plot 
as carefully as where registration of title prevails. 
Such is the scheme in the Scandinavian coun- 
tries and in Scotland. Registration may be neces- 
sary for the transfer of the title even as between 
the parties, as in the latter country. The typical 
system, however, is that of France, Italy and the 
United States, where the registration is not 
necessary for the transfer of title between the 
parties but is for the protection of subsequent 
purchasers, mortgagees and even unsecured 
creditors. It is quite common in such a case to 
have the instruments indexed alphabetically by 
the names of grantors and grantees without 
reference to the particular plot. The work of 
registration is here largely clerical and is rela- 
tively unimportant as compared with registration 
of title. Third parties are protected against secret 
transfers, but the record is by no means an all 
sufficient system in which, as under title regis- 
tration, the result is neatly tabulated at the end. 

Registration of deeds appeared originally as 
the supplement to transfer by deed. Transfer of 
land by the delivery of a charter dates back to the 
later Roman Empire. It was a common practise 
in the Frankish empire, in Italy and in the por- 
tion of France in which written law prevailed; 
with the decline of feudalism it was revived in 
much of the country of customary law in north- 
ern France. In England after the Statute of Uses 
it came to be the current method of transfer, al- 
though for two hundred years or more two 
deeds were required, the lease and the release. 
The disadvantage of transfer by deed was that it 
was secret; but despite many attempts to assure 
enrolment or registration England still adheres 
to the system of secret transfers except for mort- 
gages not protected by the custody of title deeds, 
which by the Land Charges Act of 1925 must be 
registered. 

Registration of deeds is the almost universal 
method of land transfer in the United States. 
The record of land transactions is very bulky and 
the official indexes are arranged alphabetically 
by name of grantor and grantee. This necessi- 
tates a prolonged search and does not show con- 
veyances which may be on the record but are 
outside the chain of title. To prevent repetition 
of searches the abstract has been developed; it 
contains the pertinent facts on the record and if 
properly made has only to be brought up to date 
whenever a new transfer or mortgage is con- 
templated. With the abstract has come the ab- 


131 

stract book, an unofficial index of the records by 
lots or tracts, which greatly facilitates the search 
and catches the conveyances of record outside 
the chain of title. Unless some time limit is put 
on the abstract it becomes long and the examina- 
tion to determine whether the title is merchant- 
able is likely to be difficult and tedious. Because 
of the lack of certainty in titles there have de- 
veloped title insurance companies which guaran- 
tee the holder for losses through defect of title. 
Such companies have made headway in many 
sections of the United States; their services are 
expensive, but this is mitigated by the fact that 
they make up for some, although by no means 
all, of the inadequacies of the familiar covenants 
of title and that they provide adequate financial 
responsibility. 

It has been suggested that to avoid the ex- 
penses of taking title much of the work of the 
abstracter, the lawyer, the guaranty company or 
the title insurance company might be assumed 
by the government. There is no reason to believe, 
however, that this would be less expensive to the 
individual. Governmental action is likely to be 
both inefficient and expensive, and the policy of 
shifting the expense of a transfer of land from 
the individual to the public is of doubtful value. 
While the government might take over the ab- 
stract books and make the unofficial lot and tract 
indexes official, thus rendering duplicate books 
unnecessary, to assume the tasks of the title in- 
surance companies would amount practically to 
registration of title. 

Percy Bordwell 

See: Alienation of Property; Possession; Owner- 
ship; Succession, Law of; Land Tenure; Mortgage; 
Frauds, Statuie of; Limitation of Actions. 
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LAND UTILIZATION. The principal uses of 
land are for crops, pasture or forest; mining or 
transportation facilities; recreational, residential, 
industrial or commercial activities. Frequently 
land is used for two or more purposes simul- 
taneously; as, for example, woodland which is 
pastured. On the other hand, large areas of land 
sometimes lie waste. Recently there has been 
included within the meaning of the term land 
utilization the idea of land use planning; that is, 
the formulation and administration of land poli- 
cies aimed at the employment of the land re- 
sources in the uses for which they are econom- 
ically and socially best suited. 

The most extensive use to which land in the 
United States is put is for pasture, the aggregate 
area devoted to pasturage, including woodland 
pasture, being not less than 1,000,000,000 acres, 
or more than 50 percent of the land of the na- 
tion. Fully half of this acreage consists of arid 
and semi-arid grazing land in the west. Forest 
and woodland, half of which is pastured, cover 
500,000,000 acres; and in addition there are per- 
haps 100,000,000 acres of pinion juniper, oak 
brush and similar arid woodland types of vege- 
tation in the western states. Crops, including 
crop failure, occupy about 375,000,000 acres, 
while over 40,000,000 acres of plowland lie idle 
or fallow. Roads and lanes cover probably 20,- 
000,000 to 25,000,000 acres, and railroad rights 
of way 4,000,000 or 5,000,000 acres. Farm- 
steads, which are partly residential and partly 
agricultural and which sometimes are used for 
transportation and commercial or industrial pur- 
poses, occupy about 25,000,000 acres. Cities and 
villages include probably 12,000,000 acres. Fi- 
nally, there are some 1 5,000,000 acres in national 
and state parks, cemeteries and golf courses. In 
mining regions the surface of the land is usually 
exploited for other purposes, and the area exclu- 
sively devoted to mines is therefore insignificant. 

From the standpoint of value the order of 
importance is quite different. Urban land, in- 
cluding that used for residential, industrial and 
commercial purposes, has a value far greater 
than that used for all other functions; indeed the 
assessed valuation of land in New York City 
alone in 1929 was more than one fourth that of 
all the farm land of the nation. Because of this 
greater value per acre there is a hierarchy, so 
to speak, in land utilization. Commerce has first 


choice of the land, taking as much as is needed 
from other types of enterprise. Usually industrial 
and transportation uses press in upon residential 
use, but sometimes residential land has too high 
a value to permit such developments. With the 
growth of cities, suburbs and subdivisions press 
out upon crop, pasture and forest lands, which 
sometimes lie waste temporarily. Similarly, as 
consumption of farm products increases, the use 
of land for crops tends to replace the use for 
pasture or forest, because crops usually produce 
commodities of much greater value per acre. 
If crop products, however, can be imported 
more cheaply than they can be grown, as in 
England, pasture land may increase at the ex- 
pense of crop land. In the originally forested 
portion of the United States pasturage until 
recently expanded at the expense of forest. Al- 
though it is probable that some forest land can 
be made to produce in the course of time and 
after heavy investment products of a higher value 
per acre than would pasturage on the same land, 
in general forest use ranks lowest in the hier- 
archy. At present much forest and cut over land 
in the United States has no value and millions 
of acres are tax delinquent. Land used for recre- 
ational purposes may have a very high value per 
acre, as in city parks, or a very low value, as in 
the Canadian north woods. 

This hierarchy of land uses varies primarily 
with consumption and production factors. Con- 
sumption factors include number of people, 
consumption per person (or the standard of liv- 
ing) and net exports. Shifts in the consumption 
of some commodities, as from horses to auto- 
mobiles, may greatly change the consumption of 
other commodities, as of oats. Production factors 
are principally land resources, transportation 
facilities and stage of technique. 

The increase of population has been the prin- 
cipal consumption factor causing the conversion 
of forest or pasture into crop land as well as 
the transformation of a small portion of each of 
these three land classes into residential, indus- 
trial, commercial and transportation areas. Ag- 
gregate consumption per capita of farm products 
has changed very little in the United States 
since 1900 — ^less than 7 percent in either direc- 
tion from the norm — and it is unlikely to change 
greatly in the future. Agricultural exports 
have been sinking yearly to new low levels and 
now require for their production less than 10 
percent of the farm land. It appears almost cer- 
tain therefore that the nation’s population will 
continue to be the dominant consumption factor 
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influencing the use of land for crops and pasture 
and probably also for forest. Because of the 
greater elasticity of the consumption of manu- 
factured goods other than food and of various 
services, population is likely to prove a less im- 
portant factor in determining the utilization of 
land for residential, industrial and commercial 
purposes, although it will undoubtedly continue 
to exert a very important influence upon these 
uses also. 

From 1920 to 1923 the population of the 
United States was increasing nearly 2,000,000 
a year. Ten years later the increase was less than 

1.000. 000. This decline in population growth 
doubtless will be slower in the future, since 
immigration can decline no further. A further 
falling off in births as great as that between 1925 
and 1930 will, however, result in a stationary 
population soon after 1950, to be followed by a 
declining population, unless restrictions on im- 
migration are relaxed. The approach to a station- 
ary population will probably be accompanied by 
a slowing up of expansion in the urban uses of 
land, particularly for industrial and commercial 
purposes, and may be associated with great shifts 
in the utilization of land for residential purposes. 
As for agricultural expansion, and considering 
the nation as a whole, it stopped more than a 
decade ago. In 1931 the total crop acreage was 
smaller than in any year since 1917, with the 
possible exception of 1924. 

Although the population of the United States 
would have been greater by 5,000,000 in 1932 
if the rate of increase of 1920-23 had continued 
and these 5,000,000 persons would have required 
about 13,000,000 acres of crop land, the prin- 
cipal factor in causing a stationary crop acreage 
has been progress in agricultural technique. The 
fact that food and fibers have been produced for 
a population larger by 22,000,000 in 1932 than 
it was in 1917 without a net increase in crop or 
pasture area or a decrease in per capita con- 
sumption of farm products is due largely to two 
significant factors. First, the increase in auto- 
mobiles and tractors and the consequent substi- 
tution of gasoline for horse feed have released 
for meat and milk animals the products of fully 

30.000. 000 acres of crop land. Second, improve- 
ments in animal husbandry have brought about 
greater production of meat and milk per unit of 
feed consumed, resulting in turn in an economy 
of apparently 25,000,000 acres of crop land. 
Other contributing causes have been the shifts 
from less productive to more productive crops 
per acre, principally from com to cotton in the 
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south (prior to 1931) and from wheat to com 
in the western com belt, and shifts from the less 
efficient classes of farm animals per unit of feed 
consumed to the more efficient, principally from 
beef cattle and sheep to dairy cattle and swine. 
There has been practically no increase in acre 
yields of the crops as a whole for thirty years. 

The stationary acreage and acre yields of the 
crops in the United States have been accom- 
panied by a westward shift in crop area. An 
increase of 33,000,000 acres of harvested crops 
took place between 1919 and 1929 in a third of 
the counties of the nation, located for the most 
part in the great plains region, where the mecha- 
nization of grain production and the introduc- 
tion of drought resistant and shorter season 
varieties of crops made it possible to produce 
grain at a profit on land which formerly could 
be used only for pasture. Simultaneously a de- 
crease of 32,000,000 acres of harvested crops 
occurred in nearly two thirds of the counties of 
the nation, located mostly in the east and south. 
In these originally forested lands the soils are 
in general less fertile (but receive more rainfall) 
than those of the grasslands of the west, while 
the farms are smaller and less adapted to the 
use of modern machinery. Moreover some of 
these farms are hilly, while others have suffered 
from soil erosion or other forms of depleted 
fertility. It is estimated by the United States 
Bureau of Chemistry and Soils that 17,500,000 
acres of former crop land have been rendered 
non-tillable by erosion, and probably 100,000,- 
000 acres or more have had much of the surface 
soil removed. 

Seldom in the history of the United States 
has the future of agriculture been so uncertain 
as it is at present. Of the factors determining the 
utilization of land the trends of population and 
of per capita consumption appear the most de- 
pendable. Unless the restrictions on immigration 
are relaxed or a reversal of direction occurs in 
the trend of the birth rate, there will be but 
between 5,000,000 and 10,000,000 more people 
to be fed and clothed a decade hence. In view 
of the experience of the past thirty years it is 
probable moreover that each person will con- 
sume about the same aggregate amount of food 
and fibers ten years from now as today. Likewise 
the prospect for any great increase in the export 
of farm products is not encouraging. 

It is true that soil resources are being depleted 
and that this depiction involves the eventual 
extinction of agriculture in many localities. 
Nevertheless, the resources of the nation are so 
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great that it is very unlikely that the trend of 
agricultural production for the nation as a whole 
will be affected for several decades at least. 
There still remain about 600,000,000 acres of 
land available for crops, of which nearly 300,- 
000,000 acres need only plowing and planting 
to make them at once productive. Prior to 1930 
it appeared that progress in agricultural tech- 
nique was perhaps the most certain of all factors. 
Mechanization had been applied principally to 
the production of the small grain and hay crops. 
Most of the corn and practically all the cotton 
and fruit crops are still harvested by hand, as 
indeed they were a century ago. The mechani- 
zation of farm operations in connection with 
these crops, which require probably half of the 
labor on all crops, seemed likely to continue the 
trend toward the utilization of more level lands 
for crop production and the reversion of hilly, 
rough or stony lands to pasture or forest. Devel- 
opments since the economic depression of 1930, 
however, have cast some doubt on this assump- 
tion of the continued rapid progress in mecha- 
nization. The small, more or less sclf-sufhcient 
farmers have endured the depression better than 
the large commercial farmers. Mechanization is 
at a standstill, and many farmers who have 
horses are using these instead of their tractors 
because they have the feed and do not have the 
money to buy gasoline. It is possible that loca- 
tion with reference to roads, power lines and 
social services may become as important a factor 
as topography in determining the utilization of 
land for farming. 

With the construction of good roads and the 
increasing use of the automobile and motor bus 
in the period following the World War a notable 
increase occurred in the number of semisubur- 
ban homes located along the highways near 
cities. Factory workers and business and pro- 
fessional men found it possible to cultivate a 
garden and keep chickens and even a cow and 
by putting in a few hours’ work morning and 
evening materially to reduce their living costs. 
If such places produced $250 worth of products 
they met the census definition of a farm. Be- 
tween 1920 and 1930 the number of farms under 
3 acres, many of which were part time farms, 
increased iii percent; those occupying 3 to 9 
acres, nearly 18 percent; and those of 10 to 19 
acres, 10 percent. On the other hand, all the 
farm groups between 20 acres and 500 acres 
decreased in number. This part time farming 
movement will doubtless continue with further 
improvements in transportation facilities, and it 


would be accelerated by the general adoption of 
a shorter working day. It seems likely to Result 
in a greater demand for land near the cities and 
in industrial districts. Besides affording profit- 
able and healthful employment of surplus time 
such garden homes can provide a considerable 
proportion of the family living during periods of 
unemployment. These little farms are especially 
attractive to persons who have retired from 
active work; the number of old people is in- 
creasing and will continue to increase rapidly 
for several decades. 

Since the depression a new kind of back-to- 
the-land migration has set in, which may not 
prove to be insignificant locally with reference 
to land utilization. Thousands of urban unem- 
ployed have gone back to relatives or friends on 
farms, seeking shelter and sustenance. Some of 
these have farm experience, others have not; and 
almost none has the capital to engage in com- 
mercial farming. They are not needed to pro- 
duce food and fibers, for a surplus of both exists. 
Nevertheless, it is likely that many will remain 
on the land, supplementing their incomes by 
doing odd jobs or perhaps finding regular em- 
ployment in nearby cities or villages. 

If, as is likely, there should be a recovery in 
commercial agriculture, the post-war trend to- 
ward more small and more large farms with 
fewer medium sized farms will be accelerated. 
This will mean more intensive utilization, in 
terms of labor, of the land located more favor- 
ably with reference to good roads and oppor- 
tunity for non-agricultural employment and, in 
terms of capital, the more intensive utilization 
of the level and more fertile land remote from 
the cities. The less fertile or less level areas 
remote from good roads or cities will thus be- 
come less valuable and unless they afford pecul- 
iar advantages for recreational use will revert to 
forest or pasture or merely lie waste. 

It is becoming clear that there is much sub- 
marginal forest land as well as agricultural land. 
Millions of acres of forest and cut over land are 
tax delinquent and in process of reversion to 
public ownership. Consumption of forest prod- 
ucts has declined, and there is little prospect that 
private owners can recover the interest and taxes 
involved in carrying the poorer grades of land 
until a new crop of timber is produced. Fortu- 
nately low grade forest land, particularly forest 
land in public ownership, has other uses than 
production of wood. Forests protect watersheds, 
for they prevent land from eroding and lessen 
the severity of floods and the silting of rivers. 
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In the west forests regulate the flow of streams 
for irrigation and power purposes, while in the 
east they are utilized to provide a pure water 
supply for many cities and as aids in the equali- 
zation of the flow of rivers used for power. For- 
ests also preserve wild life and provide recrea- 
tion and aesthetic enjoyment. The trend is 
toward the use of the poorer grades of forest 
land for these purposes rather than for wood 
production. Michigan has set aside over 600,000 
acres of tax delinquent land as state forests, and 
New York has adopted a constitutional amend- 
ment involving an appropriation of $19,000,000 
to be expended over eleven years for the pur- 
chase of submarginal farm and forest land and 
the development of state forests and parks. The 
better grades of forest land either because of 
fertility or location, like the better qualities of 
crop land, seem likely to be used more inten- 
sively; while little more may be done with poor 
or remote forest land than to protect it from fire 
and in places develop recreational facilities. 
Farm wood lots generally belong to the better 
grades of forest land from the standpoint of 
fertility as well as location and constitute nearly 
one third of the forest land of the nation. Be- 
cause they are of special value to the fanner, 
providing as they do products which he would 
otherwise need to purchase at retail prices, the 
improvement of their management is one of the 
greatest problems in forest policy. 

Most studies of land utilization made thus far 
have been of small problem areas (counties or 
townships). Such studies involve a description 
of the use of the land, including trends in utili- 
zation, and a classification of the land based on 
the physical and economic conditions influenc- 
ing its use. Data on tenure and area of the farm 
and non- farm land are collected. The produc- 
tivity of the several classes of land when used 
for crops, for pasture and for forest is studied; 
and yields, values and costs of the agricultural 
commodities are compared. This leads to a con- 
sideration of the combination of the several farm 
enterprises into systems of farming on the vari- 
ous classes of land and the standard of living 
that could be maintained. Land utilization sur- 
veys also devote attention to the probable influ- 
ence of changes in the use of the land on the 
distribution of institutions, on social relation- 
ships and on taxation and public expenditures 
in the area. In turn attention is given to the 
influence of social and economic conditions, 
particularly taxation, upon the use of the land. 
Occasionally the outlook for change in prices of 
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farm products and in costs of production is given 
consideration; but as this involves studies of the 
factors affecting the trends of production and 
consumption not only in the region and nation 
but also in other parts of the world, such con- 
sideration of the outlook is often perfunctory. 
In addition, the relation of land use in the region 
or district to that in adjacent regions and indeed 
in the nation as a whole should be worked out 
but is seldom treated. 

It is evident therefore that land utilization 
research has not only economic but also geo- 
graphic and demographic aspects. The geo- 
graphic aspect consists largely of a survey of the 
temperature, moisture, topography and soil con- 
ditions which influence the utilization of land 
for crops, pasture or forest. The demographic 
aspect involves studies of population distribu- 
tion, composition, characteristics and trends not 
only in the area being surveyed but also in the 
nation and even in those nations to which agri- 
cultural products are exported. The information 
that may be needed in determining the best use 
of the land is normally of extraordinary breadth, 
and because of this fact as well as of the newness 
of the subject there are wide differences in the 
character of the information contained in the 
various local land utilization surveys. 

With the prospect of great increase in popu- 
lation or in the export of farm products no 
longer in sight and with the assurance that prog- 
ress in technique can continue, probably at an 
accelerating rate, if economic conditions permit, 
it is obvious that the former national and state 
policies of land utilization have become obso- 
lete if not injurious. It is also apparent that new 
problems have arisen and that their solution is 
of basic importance not only to agriculture but 
also to the nation as a whole. Realizing this need 
the secretary of agriculture joined with the Asso- 
ciation of Land-Grant Colleges and Universities 
in calling a conference on land utilization in 
November, 1931. Out of this conference there 
have developed two continuing committees, a 
National Land Use Planning Committee, whose 
function is primarily research, and a National 
Advisory and Legislative Committee on Land 
Use. The committee for land use planning has ap- 
pointed eleven research committees to deal with 
the major phases of the subject: adjustment in 
submarginal areas; adjustment and reorganiza- 
tion in better farming areas; land inventories 
and land classification; agricultural outlook; for- 
ests, parks, recreation and wild life preservation 
areas; agricultural credit; adjustment and reor- 
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ganization of taxation in relation to land use; 
public range policy; reclamation, drainage and 
irrigation policies; control and direction of land 
settlement; land values. 

Since the whole subject of land utilization is 
still in its formative stages, it is a little difficult 
to indicate with any degree of exactness the 
elements which should enter into a land policy 
in keeping with the changed demographic, social 
and economic conditions of the country. The 
following is a summary of the important recom- 
mendations adopted by the National Conference 
on Land Utilization in 1931. These mark out the 
paths which it now seems a national program 
should follow. First, the remaining public do- 
main should be organized into public ranges to 
be administered by a federal agency and in coor- 
dination with the national forests. Second, lands 
in the Rocky Mountain and Pacific coastal re- 
gions that are valuable for watershed protection 
should be administered by the federal govern- 
ment. Third, a national inventory should be 
made of the nation’s land resources and soils be 
classified on the basis of their agricultural value. 
Fourth, land development and settlement enter- 
prises should be licensed and regulated. Fifth, 
the Reclamation Service should confine its ef- 
forts to finishing projects already started; new 
reclamation projects through either irrigation or 
drainage should not be undertaken until they 
are justified by the agricultural needs of the 
nation. Sixth, steps should be taken to outline 
and initiate a program of soil conservation 
whereby damage from erosion, leaching, increas- 
ing acidity, destruction of organic matter, dete- 
rioration of soil structure, overgrazing, flooding 
and alkali accumulation may be reduced to a 
minimum. Seventh, the completion of the soil 
survey should be hastened. Eighth, increased 
study should be given to all the factors deter- 
mining the type of agricultural use best suited 
to each specific kind of land. Ninth, the federal 
and state agencies should develop a coordinate 
program of land utilization for the extensive 
areas of idle or misused lands. Tenth, the ob- 
jectives in federal and state land acquisition 
through purchase should be materially ampli- 
fied. The conference called upon the federal and 
state governments to coordinate “in defining 
the principles, scope, and methods of public 
land acquisition and administration, and in de- 
termining what lands should soon or ultimately 
be acquired and by what agencies.” 

O. E. Baker 

See: Natural Resources; Public Domain; Land 
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LAND VALUATION involves the process of 
determining the value of land, usually in terms 
of money. While it is a phase of valuation in 
general (see Valuation), it derives its distinctive 
features from the peculiar characteristics of land 
as an economic good. Land differs from freely 
reproducible goods in its greater durability, 
negligible rate of physical depreciation, relative 
immobility and lack of homogeneity. From the 
greater durability of land and its consequent in- 
flexibility in economic relations arises the pecul- 
iar emphasis in land valuation upon the future 
earning capacity of land. Because of the lack of 
standardization among the different units of 
land, the relative infrequency of sales and the 
disorganized, local character of the real estate 
market individual judgment plays a greater role 
in the valuation of land than in that of standard- 
ized goods in a better organized market. Land 
valuation like valuation in general involves in 
practise two closely associated processes, the 
technical appraisal of the various factors affect- 
ing the worth of the land, and the more general 
final judgment of value. 

In valuation a distinction is usually drawn be- 
tween two general classes of land. Residential 
sites or park areas, for example, are consumption 
goods, and the principles of valuation differ from 
those applicable to land as a production good. In 
some instances, as in the case of a farm, the two 
classes of land merge, although the valuation ele- 
ments should be kept separate. The process of 
appraising the value of a particular piece of land 
as a production good may conveniently be di- 
vided into three steps. The first is capitalization 
of the income yielded or expected from the 
services of land in production. Land is expected, 
although often mistakenly, to yield an income 
for an indefinite number of years; and the pur- 
chaser of the land, who is buying the right to 
receive a series of annual incomes, often con- 
siders the past income as a guide to what the fu- 
ture income will be. Studies show that the in- 
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come received from land for seven to ten years 
preceding sale is a most effective gauge of the 
price the purchaser will agree to pay. But since 
future incomes are uncertain they are ordinarily 
discounted at a current rate of interest; antici- 
pated incomes forty or fifty years hence have, 
however, practically no influence upon present 
values. The commonly accepted formula for 
capitalizing the series of expected incomes into a 
sum representing the present value of the land is 

V = - , where V is the value of the land, a the 
r 

annual income, and r the rate of interest. The 
value so found may be termed ‘‘productive 
value.” • 

This formula, however, assumes a constant 
income from the land, whereas in fact the income 
may be expected to rise or drop. Consequently 
there may enter an element of “anticipated” 
value. The formula altered for this expectation 

will then read V = f (or — ) -2,1 being the 

amount of expected annual increase or decrease. 
This formula is by no means exact or complete. 
At best it can be used only as a rough guide, for 
incomes from land ordinarily will not increase or 
decrease at a uniform rate. There may be in- 
creases in some years and decreases in others, 
and the formula would have to be altered to fit 
these refinements. Moreover the net income 
from land is difficult to ascertain because costs 
cannot be defined clearly. How much should be 
attributed to management and how much is the 
labor of the family worth? Where the fertility of 
the soil is built up, is that a cost or is it part of 
the permanent improvement of the farm? A $100 
difference in the estimated income will make a 
difference of $2000 in the value, if income is 
capitalized at 5 percent; and even the interest 
rate may change materially. A forecast of future 
costs and incomes therefore necessarily involves 
considerable guesswork. 

In European countries where population 
movements and land uses have been relatively 
stable, this speculative element plays a very 
small role. In England the value of land is ex- 
pressed in terms of twenty or twenty-five years' 
purchase of the annual rent, the number of years 
depending upon the other elements besides pro- 
ductivity which enter into the calculation. In 
pre-war Germany the value of land was estimated 
to be approximately twenty-eight times the an- 
nual rent. In the United States, however, no 
such close relationship between rent and value 
exists. Studies made by the United States De- 
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partment of Agriculture indicate wide variations 
between cash rents and average values. Until 
1920 land values were generally rising; since 
then they have been declining irregularly. Hence 
the i in the formula played a leading role. 

Once the present “productive” value and any 
“anticipated” values have been ascertained, a 
second step is the addition to or subtraction from 
this “economic” value of the worth of such in- 
tangibles as the amenities of the site, the charac- 
ter of the community and the quality of home the 
land provides. The number of these psycholog- 
ical elements of value is legion and it is not easy 
to mold them into a precise formula. How pre- 
cisely can we estimate in dollars and cents the 
worth of the prestige attaching to landowner- 
ship, or the feeling that land is permanent, fixed 
and tangible and hence a sort of “savings bank”? 
Yet these are very real elements in the valuation 
of land. Finally, valuation will be affected by fac- 
tors which produce a certain level of prices in the 
community. The land market is ordinarily 
rather narrow and local and the level of values in 
this local market is sensitive to such factors as 
the nationality of the inhabitants, their customs 
and standard of living, their racial origins and 
religious affiliations. Sometimes too the level of 
values in a land market will be profoundly af- 
fected by a considerable number of foreclosures 
and distress sales, as in the case of farms in pe- 
riods of agricultural depression. 

The growing complexity of modern economic 
life has widened considerably the range of pur- 
poses for which land valuation is undertaken. 
The most common purpose is the sale and pur- 
chase of land. The value ordinarily sought is 
“cash market value” under competitive condi- 
tions with “willing seller and buyer.” For cer- 
tain purposes, however, other values may be de- 
sired. Thus when land belonging to public util- 
ities is assessed for rate making, the value of the 
land to the utility rather than the market value 
may be sought. Other occasions requiring valua- 
tion proceedings or appraisals are: purchase and 
sale of land for public use, leasing of property, 
issue of securities and consolidations, loans on 
real estate, division of estate, business inventories 
and assessments for taxation. While the purpose 
of an appraisal may affect its results, the price 
for which land can be sold may be taken as the 
usual bench mark, from which corrections may 
be made for special considerations. 

The process of appraising generally involves 
the examination and weighting of the physical, 
economic, legal or other factors which influence 


the value of land. Among the physical factors in 
farm land appraising are: type and chemical con- 
tent of the soil, variety of crops to which the soil 
is adapted, number of acres under cultivation, 
size and condition of fields, amount of wood- 
land, topography, water resources, rainfall and 
drainage and length of growing season. Of the 
economic factors proximity to market in terms 
of time and cost is obviously important, as is also 
accessibility to schools and churches. The ques- 
tion as to whether a farm is of the right size for 
the type of agriculture and scale of operations is 
frequently overlooked. The burden of taxes, 
special assessments, drainage and irrigation 
charges is vital. If the farm has been irrigated or 
drained, the encumbrance of debt may be so 
large that profitable farming is virtually impos- 
sible. The adequacy, condition and modernity of 
the buildings or other improvements on the land 
are further significant factors in an appraisal. 
Moreover if the title to the land is not clear or is 
subject to liens, the value is necessarily affected. 

In appraising urban land a distinction between 
business and residential property is fundamen- 
tal. In residential sites the so-called amenities — - 
view, spaciousness, eminence, light, freedom 
from noise, architectural style and symmetry — • 
are prime considerations. Location also is im- 
portant, but proximity to schools, churches and 
shopping centers is distinctly more significant 
than nearness to traffic. Indeed distance from a 
busy street with a heavy flow of traffic is more of 
an asset than a liability. Zoning and deed re- 
strictions in certain sections tend to have a 
stabilizing influence on values. The cost of get- 
ting utility services to the site is a very appre- 
ciable item affecting particularly newly subdi- 
vided land on the outskirts of a city. 

Business sites, particularly for retailing, de- 
rive their value chiefly from location with re- 
spect to pedestrian traffic and from the buying 
power of those pedestrians. For this reason the 
amount of frontage is important. Of two lots 
equal in area the one with greater front footage 
would ordinarily be more valuable, while comer 
locations command a premium. In all cases the 
value tends to be enhanced if the amount of 
land available is the proper size for the desired 
development. For instance, the cost of assem- 
bling separately ovmed small parcels for large 
office building sites is an appreciable item. The 
weighting of the various factors in an appraisal 
of a business site often varies according to the 
type of business. For factory sites nearness to 
transportation facilities, accessibility and cost of 
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power and availability of water supplies are in 
many instances prominent factors influencing 
the differential values of lots within a city. In 
both urban and farm lands the process of valua- 
tion is obviously simplified in case of a very 
active land market, where the actual sales 
prices of comparable units of land in the locality 
form the basis for imputing a value to the land 
under appraisal. 

Appraisal of forest and mineral lands is a 
specialty. Forest land appraisals are predomi- 
nantly influenced by the fact that trees require 
from thirty to one hundred and fifty years to 
mature. Thus the income has to take care of 
costs accumulated over many years. During the 
growth period incidental income may be derived 
from the leasing of grazing rights or gaming 
privileges. The land once cleared of trees, ac- 
cording to prevailing practise, is available for re- 
sale for other uses. In the United States the once 
vast amount of virgin timber led to a considera- 
tion of forest land like mineral land as a resource 
to be exploited. Very recently a few states have 
begun to adjust their tax and land use policies to 
the treatment of forests as a crop. The effect 
these changes may have on American appraisal 
technique is still uncertain. 

In mineral lands there is nothing comparable 
to a recurring crop; the amount mined is so 
much taken from the future supply, and valua- 
tion must meet the problem of balancing future 
needs and present requirements and evaluating 
the factor of depletion. Since subsurface miner- 
als are hidden and their exact position and 
amount are not definitely known, speculation 
plays an important part in the appraisal of min- 
eral lands. The task is still further complicated 
by international politics, tariffs, national defense 
policies, royalty laws and practises, corporate 
mergers and the competitive struggle for mineral 
reserves. At present mineral experts look to a 
lengthy period of relatively low prices for mineral 
land, because most of these industries have 
geared their operations to an expected rate of 
growth in population and demand which is un- 
likely to be experienced. 

Notwithstanding the growing complexity of 
economic life and the multiplication of influences 
upon land values many appraisers have sought 
to simplify, standardize and give a semblance of 
mathematical accuracy to their value estimates 
by developing appraising formulae. There are 
formulae for urban land giving weights to corner 
influence, depth, frontage and the like; and in 
agricultural land soil, climate, topography, pro- 
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ductivity and location are sometimes given def- 
inite weights. Appraising by standard rules or 
formulae is not yet generally substantiated or ac- 
cepted. To be sure, human judgment is im- 
proved by orderly classification of land uses and 
of the factors affecting market valuations, but 
despite some opinions to the contrary it is not 
believed that the intricate process of determin- 
ing prices of an unstandardized, inflexible com- 
modity in a disorganized local market can ever 
be reduced to rule of thumb formulae. Wide- 
spread defaults on mortgages and failures of 
banks in recent years attest the need not only for 
better methods of appraising but also for ap- 
praisers with high professional standards. 

E. W. Morehouse 
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LANDAUER, GUSTAV (1870-19 19), German 
anarchist. Landauer was bom in Karlsruhe of 
Jewish parentage. Poet, philosopher and politi- 
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cian, he emphasized the cultural and moral values 
of revolution. He wrote novels, tales and many 
philosophical and literary essays and translated 
theworksofOscar Wilde, Bernard Shawandother 
authors. F'rom early youth he was an adherent of 
socialism, on the ethical aspects of which he laid 
particular stress, but he rejected ofRcial Marxism 
and sharply attacked German Social Democracy. 
He considered the chief task of labor to be the 
abolition of the state and its replacement by 
small communes, producers’ associations and co- 
operatives. In his final aim Landauer was in 
agreement with Marx, who also demanded aboli- 
tion of the state in favor of a classless society; 
but he unconditionally rejected the use of po- 
litical action in the workers’ revolutionary strug- 
gle, which Marx and his disciples recommended. 
He therefore confined his activities to working 
men’s cultural and literary organizations. His 
model in many respects was the great French 
anarchist Proudhon. His hostility to the state led 
necessarily to sharp opposition to militarism and 
every form of force. Landauer early pointed out 
that the nations of Europe were menaced by a 
colossal war, and he considered it his special task 
to enlighten the workers concerning this peril. 
He did not believe that the socialist International 
could prevent it, and he urged the workers in 
that event to oppose the war plans of the govern- 
ment by means of the general strike. During the 
World War Landauer definitely opposed the 
policy of the German government. After the 
revolution in 1918 he issued a program for a 
republic of communes and cooperatives and 
went to Munich, where he sought to cooperate 
with Kurt Eisner, the president of the Bavarian 
republic. When in April, 1919, the Soviet re- 
public was proclaimed in Munich, Landauer 
was active in it for a short while but broke with 
the Communists over their policy of force. He 
was murdered by soldiers of the victorious gov- 
ernmental troops when they captured Munich 
and overthrew the Soviet republic. 
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LANDED ESTATES. As a distinctive form of 
large private fortune landed estates have played 
an important role in economic and social history. 
Even where the ownership of landed estates is 
combined with entrepreneurial activity in agri- 
culture, as is true in most cases, and thus repre- 
sents more than the mere appropriation of that 
peculiar species of income, rent, land affords a 
particularly lasting basis for economic monopoly 
and the exercise of social power. The more 
popular formulations of the Ricardian theory of 
rent from Henry George to Franz Oppenheimer 
have always tended to ascribe social inequality 
and exploitation, and sometimes even political 
domination in general, mainly to the extensive 
appropriation or monopoly of land in contradis- 
tinction to other forms of private property. 

A more objective analysis reveals that landed 
property has commonly been — not only under 
the mediaeval feudal system — at the border line 
between what jurists distinguish as public and 
private; the landed estate represented a combi- 
nation of private property with political power 
and has been used as a device for political and 
administrative decentralization. Such combina- 
tion cannot be fully explained by reference to 
lack of differentiation under primitive condi- 
tions. The phenomenon reappears in the modem 
period in the exercise of exceptional administra- 
tive powers by British colonial companies in 
Africa and in the sweeping monopolistic powers 
enjoyed for a time by transcontinental railroads 
in the United States. In both cases power has 
been associated with the ownership of large 
tracts of land which tended to broaden out into 
territorial and political domination. 

The controversy as to whether the first appro- 
priation of land was collective (tribal or com- 
munal) or individual (patriarchal or seigniorial) 
reflects the difficulty and perhaps the impossi- 
bility of distinguishing between the public and 
private aspects of land domination. The right 
of eminent domain, claimed alike by tribal chief- 
tains, oriental despots and feudal kings, is a 
“public” right which limits the prerogatives 
associated with even the largest and most power- 
ful landed properties and fiefs. On the other 
hand, all “private” landed possessions of con- 
siderable size, for example, the Grundherr- 
schaften, seigneuries and manors of mediaeval 
Germany, France and England, tend to become 
public administrative units either by utilizing 
older political powers or by acquiring new ones 
in the form of “innimunities.” It is not without 
significance in this connection that English com- 
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mon law has given to landed property the name 
estate, which in another form has come to desig- 
nate the modem concept of political government. 

Historical civilizations have produced several 
different types of landed estates. One type is 
characterized by the prominence of the larger 
landed proprietor who possesses offensive and 
defensive arms and particularly the more ad- 
vanced military technique. The best illustration 
of this type of proprietor is the mounted warrior 
in Greece {hippens)^ Rome (eques) and the Mid- 
dle Ages (knight, chevalier)^ who is clearly dif- 
ferentiated from other classes and exercises an 
increasing control over smaller landed propri- 
etors and peasants. The basis of another type 
is the credit dependence of smaller landholders 
on larger or of landholders generally on the 
commercial capitalists of the towns; this type is 
frequently connected with the first, or political, 
type but as often assumes a purely economic 
character. In all earlier civilizations the credit 
legislation and social revolutions aiming at the 
cancellation of debts illustrate the importance of 
credit, both in building up landed estates and 
in changing their ownership. 

Under governments ruling a large territory, 
such as the kingdom of the pharaohs or the 
provincial administrative units of the Roman 
Republic and Empire, the estates of both secular 
magnates and religious institutions act alter- 
nately as rivals and allies of the state authority 
and the state domains. Where a substantial and 
articulate peasantry is present, the two chief 
tasks of the government — tax collection and cul- 
tivation of the state lands — can be solved by 
cooperation between the central authority and 
the peasantry, accompanied as a rule by consid- 
erable hostility toward the large private estates. 
When economic or political decline weakens the 
system of peasant farming, governments are 
compelled to have recourse to the large estates 
to assure collection of the land tax and cultiva- 
tion of the soil. The history of land policy from 
the c^er publicus and private latifundia of ancient 
Rome to the settlement of government lands in 
the United States and the British colonies shows 
clearly an alternation in the emphasis placed on 
landed estates or small holdings as the more 
likely means of solving the problem of land 
taxation and land exploitation. 

There are many variations in the functional 
activities of the proprietors of landed estates. 
Proprietorship may be limited to the mere re- 
ceipt of rents, either because the estate is of 
great size with many middlemen as agents or 


farmers or as a result of one or more of the cir- 
cumstances producing landlord absenteeism, 
such as military and administrative tasks incom- 
patible with direct supervision of farming; 
strained relations with a peasantry of different 
race and culture, as in Ireland, Lithuania, Hun- 
gary, Galicia and Rumania; or the cultural at- 
traction of life in cities or in foreign countries, 
as in the case of Russia and Poland. Yet, con- 
trary to common opinion, pure absenteeism has 
been and probably still is something of an excep- 
tion. The English and French landlords who 
succeeded the manorial lord and the seigneur y 
whether they let their lands to tenant or gentle- 
man farmers, seldom represented the simple 
rent receivers envisaged by Ricardian theory. 
In England landlords always made farming con- 
tracts not only as owners but as capitalistic entre- 
preneurs responsible for ceitain major improve- 
ments of the soil. While in western Germany, 
Bavaria and Alpine Austria Grundherrschaft 
became indeed a conglomeration of seigniorial 
rights with the soil predominantly in the hands 
of old and often well to do peasant farmers and 
proprietors, in the east, particularly beyond the 
Elbe, the Rittergut of the Junker gentry, which 
developed out of the Gutsherrschafty solved for 
the first time the problem of large scale propri- 
etor cultivation by a revival of the feudal system 
of peasant labor services (the German Fronen 
and Slavic raboty)^ which in the older western 
countries dwindled to insignificance after the 
fifteenth century (as in the case of the French 
corvee). 

In France and western Germany the so-called 
emancipation of the peasantry aimed primarily 
at the commutation of seigniorial rights together 
with abolition of most of the common fields and 
common pasturage systems. In the east, how- 
ever, emancipation resulted either, as in Ger- 
many, in the transformation of estates worked 
by feudal labor services into “home farms” 
(Restgiiter) worked with wage labor recruited 
largely from members of the old peasant class, 
who in the course of emancipation were com- 
pelled to yield from a third to half of their hold- 
ings and were further weakened by indemnity 
payments for the land they retained; or, as was 
mainly the case in Russia after the abolition of 
serfdom, in the transformation of the estates into 
smaller “home farms” or into holdings of ten- 
ants who formerly had been the serfs of their 
landlords. In both cases cultivation by large 
proprietors was left in a precarious position. 
Where freedom of migration existed, estates 
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gradually lost their wage laborers, who emi- 
grated to the industrial west or overseas. Where 
emancipation stopped halfway, as in Russia, 
where the village community was preserved, or 
in the Danubian and Balkan countries, emigra- 
tion was accompanied by general agrarian un- 
rest, which led to the “cry for land” and the 
consequent participation of the peasantry in the 
revolutions of 1917 to 1920 — an experience re- 
peated in the more recent Spanish Revolution. 

These revolutions have been called not incor- 
rectly the final act of agrarian reform and peasant 
emancipation in Europe; they aimed directly at 
expropriation, with more or less nominal indem- 
nity, and division of the landed estates. In Russia 
the satisfaction of the peasants’ land hunger was 
merely the transition to collective agriculture in 
state or cooperative farms. But in the rest of 
eastern Europe, including the Baltic states, the 
succession states of the former Austro-Hunga- 
rian monarchy and the other Balkan states, the 
break up of landed estates did not produce an 
economically efficient and socially stable peasant 
agriculture. This is of course partly due to the 
obvious difficulties of educating a peasantry de- 
pressed by centuries of social servitude and 
inferiority in the tasks of independent produc- 
tion and marketing, especially during an increas- 
ing and increasingly universal agricultural crisis. 
To a large extent, however, the slow and doubt- 
ful success of agrarian reform in eastern Europe 
may be ascribed to the indispensability under 
present conditions of some of the economic and 
social functions of landed estates. In many in- 
stances the estates have been not only important 
cultural factors, but also the necessary models 
of extensive grain production for large export 
markets as well as of forest cultivation. Not only 
in agriculture but also in mining and metallurgy 
the landed aristocracy, as in the case of the 
Upper Silesian magnates, played an important 
economic role as promoters. This helped to 
assimilate the large landowner to the industrial 
and commercial bourgeoisie, which in turn ac- 
quired landed estates of its own; in England, for 
instance, leading bourgeois families entered the 
ranks of the landed gentry and even nobility by 
the purchase of estates or by marriage. 

The decline of the landed estate in Europe 
has been accompanied by the shift of grain farm- 
ing to the great oversea countries as a result 
of the natural precedence given by peasant agri- 
culture to cattle, dairy, poultry, vegetable and 
fruit farming. The transformation of the class 
structure of modem society entailed by this 


decline would seem to lead logically to the abo- 
lition of the privileged rights of undivided in- 
heritance of landed estates, particularly the^ con- 
tinental European fideicommissa, sanctioned by 
modem governments in place of the succession 
laws of the Middle Ages; but the preservation 
although in modified form of entail in England 
and the tendency in various countries to pre- 
serve and reenforce undivided inheritance of 
substantial peasant farms seem to prove that 
land as a factor of production retains features 
antagonistic to the individualistic concept of 
property. While in the agrarian countries landed 
estates disappear as the result of direct attack 
by reforming governments, in the more devel- 
oped capitalistic countries the modern systems 
of income, property and inheritance taxation 
effect the same result indirectly; for the incidence 
of taxation is especially burdensome on landed 
estates as compared with other forms of enter- 
prise because of the marketing and credit diffi- 
culties besetting agriculture at present. Modem 
governments, however, may yet be forced to 
assist in the solution of these problems even for 
the benefit of large scale farms, especially since 
heavy taxation does not necessarily break up 
estates; in England, for example, there has been 
a tendency for overburdened estates, instead of 
being divided, merely to pass from older landed 
families to new proprietors of superior wealth 
or capacity. 

On the whole the great question at present 
seems to be whether landed estates will be suc- 
ceeded by farms of small size ranging from 
capitalistic to peasant family holdings or whether 
this liberal system of competition and private 
property will give way to large scale or collective 
farms after the Russian or some other model. 
The latter development would indeed be a be- 
lated justification of some of the economic func- 
tions of landed estates. In fact the problem of 
the correct size of farms and of the proper 
system of farming will probably find a variety 
of solutions, depending upon geographical, eco- 
nomic and historical conditions. Should devel- 
opment be more or less uniform, the newer 
continents, particularly America, with their vir- 
gin soils and consequently less limited possibili- 
ties of agricultural exploitation might exert an 
altogether novel influence. 

In the United States the landed estate of the 
colonial era was on the whole unable to secure 
the necessary labor force among the white colo- 
nists, except where half servile indentured labor 
was available or where, as in Dutch New York, 
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the democratic spirit was not very strong. The 
southern plantation imitating the English manor 
met the difficulty by importing Negro slave 
labor. Only a provisional settlement of agricul- 
tural relations followed the abolition of slavery 
in the south; remnants of the old servile farm 
labor persist, just as peonage still lingers in 
various forms and stages among the Indians in 
Mexico and South America. Nor has anything 
like a static equilibrium been attained in the 
Americas as between proprietor and tenant culti- 
vation or with regard to the optimum size of 
agricultural holdings. The situation in the 
United States is greatly complicated by the 
recent accelerated growth of means of transpor- 
tation for the rural population and of cultural 
intercourse with urban centers, which have to a 
large extent effaced the old distinction between 
the living conditions of town and country. Con- 
ditions in Russia, where experiments in collec- 
tive agriculture are under way, are quite different 
from those in American countries, particularly 
in the United States. Yet even where the domi- 
nation of the cultivators by great capitalist inter- 
ests, such as railroad, water or development 
companies, is declining, it is likely that under 
favorable conditions of economic geography 
large farms even on the scale of latifundia will 
continue or will develop anew under corporate 
control; some features of the landed estate will 
thus be preserved in a political atmosphere 
which precludes agricultural enterprise by gov- 
ernment itself. 

Carl Brinkmann 
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LANDLORD AND TENANT. The relation- 
ship of landlord and tenant, or, to use general 
terms less intimately associated with the com- 
mon law system, lessor and lessee, has always 
loomed large in the law of property since the 
early days of civilization. Not only lands and 
dwellings but things and even immaterial rights 
have been leased. Although changing social and 
economic conditions have continually modified 
many of the fundamental terms and even the 
character of the lease as a form of legal trans- 
action, the principal object to be achieved by its 
use has remained much the same. It has served 
as a means for transferring the use and benefit of 
property for a determinate period in order to 
secure a return in the form of rent. 

It is extremely difficult, however, to mark 
the limits of a historical or comparative treat- 
ment of the lease as a form of legal transaction. 
The common law regarded the letting of a thing 
for hire as a bailment, while in many other 
systems such a transaction has been considered 
a lease of movable property. But even within 
one system it is often difficult to understand 
why a particular form of holding should be 
regarded as complete ownership while another 
is held to confer only a leasehold interest. The 
legal concept and the economic reality do not 
always coincide. Economically a perpetual lease 
is hardly to be distinguished from ownership. 
Moreover forms of holding which amount to 
less than complete ownership but which still 
rest upon some tenurial basis are not ordinarily 
regarded as leases. The modern conception of 
the lease is that it is primarily a form of bi- 
lateral contract which creates no relation of per- 
sonal dependency. 

Thus in the Roman law such forms of tenancy 
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as precarium and emphyteusis had many of the 
characteristics of a lease, although their exact 
juristic nature long remained in doubt. Pre- 
carium, which was of importance only in the 
early history of Rome, was the tenure on which 
clients cultivated the land of their patrons during 
the pleasure of the latter, paying no rent. Em- 
phyteusis was a grant of land cither in perpetuity 
or for a long term on condition of the payment 
of an annual sum {canon) to the owner or his 
successor. The origin of this form of tenancy 
is traceable to the long or perpetual leases 
granted by the Roman state to lands taken in 
war, ager vectigalisy the rent for which was 
termed vectigal. Ecclesiastical and municipal 
corporations created emphyteutic grants, as did 
individuals from the time of Constantine in 
order to he relieved of management problems. 
A constitution of Zeno determined that emphy- 
teusis was neither sale nor hire but a special 
juristic transaction. Yet the tenant’s rights were 
almost as complete as an owner’s. He clearly had 
the right of use and enjoyment, the right to 
alienate the property by sale subject to the 
owner’s right of preemption and the right to 
mortgage it and transmit it to his heirs, and he 
had to pay taxes. Throughout the length and 
breadth of the Roman Empire, the agri limitrophi 
were held by Roman veterans on the terms of an 
emphyteusis, and this double form of ownership 
became part of the current which ultimately led 
to feudalism in western Europe. Indeed the em- 
phyteusis has thoroughly survived in some con- 
tinental European and allied systems of law. 

The bilateral contract of letting and hiring, 
the normal short term lease, of the Roman law 
was the locatio conductio. Like emptio venditio 
it had a double name because the obligations 
of the parties differed. The names indicate an 
earlier phase in which the contract was com- 
pleted only by handing over the res, since locare 
and conduccre both imply physical displacement. 
It may perhaps also be surmised that the earliest 
lease was probably of chattels. Locatio had 
three forms: locatio rei, the letting of physical 
property; locatio operiSy the letting of a job; 
and locatio operarunty the letting of services; 
only the first is of present concern, however, 
although it should perhaps be observed that 
the Roman conception of a labor contract as 
a lease of labor is interesting. The term used 
to define the hirer of a house was inquilinuSy 
and his rent was termed pension the hirer of 
a farm came to be termed colonusy and his rent 
reditus. It was probably the rule in late clas- 


sical law that the rent had to be in money; 
this was certainly true under Justinian. Loca- 
tio created only a jm in personam y not a jm 
in rent. 

In the Middle Ages in western Europe the 
Roman locatio seems to have been all but for- 
gotten. While there were undoubtedly borrow- 
ings from the Roman forms of tenancy, these 
underwent such profound transformations as to 
become almost unrecognizable. The genius of 
the Germanic peoples seems to have expressed 
itself in the proliferation of a vast number of 
tenurial rights which differed from the Roman 
leasehold in that they were real rights. They 
were a necessary corollary of feudalism. The 
contractual lease for terms of years evolved only 
very slowly and not until the later Middle Ages. 
It was moreover largely an urban development. 

Thus in England , where there existed freehold 
estates of an indefinite direction, estates for 
definite terms of years did not begin to be cre- 
ated to any large extent until the thirteenth 
century. Although terms of years are not men- 
tioned in the Anglo-Saxon land books, it cannot 
be asserted that they did not exist before the 
Conquest. The nearest approach to a leasehold 
interest in the mediaeval law was the life estate, 
which would arise when land was limited to a 
person during his own life or during the life of 
another {par autre vie)'y and this form of estate 
played a large part in the strict settlements so 
common under English law down to the end of 
the nineteenth century. But although a life estate 
might terminate much sooner than the average 
term of years, the law regarded only the former 
as a freehold, probably because it was created 
among classes whose privileges were bound up 
with freehold tenure. The practise of creating 
terms of years was the result of the breakdown 
of villein tenure and the decay of the labor 
service system, and once started it spread rap- 
idly, particularly in the sixteenth and seven- 
teenth centuries in order to encourage the 
gro\vth of agriculture. The term of years pre- 
sented numerous advantages when compared 
with other forms of English holdings. Because 
the right of the tenant for years was regarded as 
purely contractual it was treated as personalty, 
not as realty, and thus had the incidents of per- 
sonal property; that is, it was devisable, it was 
not subject to the various feudal incidents and 
it did not go to the heir on intestacy. 

The English law distinguishes various leases 
of lands or dwellings by the duration of their 
terms. The term of years, which is the most 
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common form, ends automatically at a fixed 
date;^and there is no limit to its length except 
that set by the Settled Land Acts on leases given 
by a tenant for life. Leases, however, for un- 
specified periods or for periods incapable of 
determination are void for uncertainty as leases 
in perpetuity. Tenancies from year to year are 
the practically universal form for agricultural 
lands and are either created by express agree- 
ment or arise by operation of law where a tenant 
at will or a tenant at sufferance pays a yearly 
rent. A term of years now includes terms for 
less than a year. A tenancy at will, which even 
under modem English law is equitable and not 
legal, exists, as its name implies, only at the 
will of the parties. While tenancies at will may 
be created by express limitation, most of them 
are implied under various situations. Because 
they were so uncertain English courts early 
showed a willingness to enlarge them into ten- 
ancies from year to year by indulging presump- 
tions. A tenant at sufferance differs from a 
tenant at will in that his holding over after the 
termination of his term is wrongful. 

Of the two most important modem civil codes, 
the French and the German, the former follows 
the Roman locatio very closely. It recognizes 
not only a lease of things but a lease of work. 
Among leases of things it distinguishes between 
bail a layer ^ the letting to hire of houses, and 
bail a ferme^ the letting to farm of rural prop- 
erties. It also treats separately the bail a cheptel^ 
the letting of a stock of cattle. Despite these 
distinctions the French lease is apparently like 
the Roman locatio conductio a unitary legal 
transaction. The German civil code has, how- 
ever, departed from the Roman law in distin- 
guishing two forms of lease, Miete and Pacht, 
The first confers only a bare right of users, the 
second also the right of taking the fruits and 
profits of the leased property. This usufructuary 
lease is naturally the form assumed by farm 
leases. Unless otherwise indicated, however, all 
the provisions of the code relating to Miete 
apply also to Pacht. 

The lease as the most continuing type of legal 
transaction has been particularly subjected to 
a great many rules. The problems have been 
much the same in all legal systems, but the 
solutions have sometimes varied considerably. 
Only some of the more important rules will be 
examined here. The common law implied the 
terms of a lease only to a slight degree from the 
existence of the relationship of landlord and 
tenant. It left the parties to do their own con- 


tracting. Despite the subsequent enactment of 
statutes it may still be said that English law 
contains fewer regulations than code systems. 
In both common and civil law systems, how- 
ever, the legal provisions are not usually impera- 
tive. They apply only in default of special agree- 
ment. The result is that in legal practise the 
drawing of a lease becomes very elaborate. 

The absolute requirement that a lease be in 
writing does not prevail in all leg-al systems. 
The Roman law apparently required no writing. 
An oral lease was valid at common law but 
the Statute of Frauds (which has been con- 
firmed by subsequent legislation) declared void 
oral leases for longer periods than three years. 
Nevertheless, if there was a commencement of 
performance, the lease took effect at law as a 
lease from year to year and in equity for the 
actual term intended. An oral lease is valid under 
the French code but is under certain disadvan- 
tages: thus the landlord will be believed on his 
oath as to the rent. Under the German code a 
lease of land for a longer term than one year 
is required to be in writing, but it is also pro- 
vided that if it is not it shall take effect as a 
lease for an indeterminate period. As a form 
of contract the lease is peculiar in that it often 
is renewed automatically by operation of law 
if the lessee holds over. In the Roman law a 
tacit relocatio for one year took place, and it is 
commonly allowed under modern continental 
codes for various periods and subject to certain 
conditions. 

The adequate protection of the lessee’s pos- 
session has been a comparatively late develop- 
ment in most legal systems. As a result of the 
fact, on the one hand , that the leasehold devel- 
oped legally under the law of obligations, and, 
on the other, that economically it involved a 
relation of personal dependency the possession 
of the lessee has often been very precarious. 
In the Roman law the conductor had neither 
dominium nor possessio but only a right of deten- 
tion. If the locator sold the leased property, 
thus conferring 2ijus in rem upon the purchaser, 
the conductor had merely a right to damages 
against the locator. To be sure, the death of 
neither locator nor conductor terminated the 
lease, a rule that is now accepted in most western 
legal systems; but the late classical law even 
allowed the locator to terminate the lease of 
a house if he needed it for his own use or even 
if it wanted repair. In English law it was not 
until the end of the fifteenth century that the 
possession of a lessee was protected not only 
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as against the lessor but also as against inter- 
fering third persons. The common lawyers could 
not conceive of a term of years partaking of 
the mystery of seisin, which might be defended 
by the great Assize of Novel Disseisin, and 
there is more than a suggestion that they made 
eager use of some scraps of Roman learning. 
Before the middle of the thirteenth century an 
action quare ejecit infra terminum had been given 
the lessee to prevent his being turned out by 
a purchaser from the lessor, but it was not 
until the invention of the writ of trespass that 
he was given protection against all other ejectors. 
Despite the special protection accorded to pos- 
session in Germanic law some Germanic sys- 
tems recognized the rule ^^Kauf bricht Miete ^' — 
thus the Frisian-Saxon law and the old French 
law. The rule obtained a general common law 
validity in Germany as a result of the reception 
of the Roman law and was adopted in the mod- 
ern Saxon and Austrian codes. On the other 
hand, it was rejected by the Prussian code and 
the Code civil and finally by the present German 
civil code. Whether the lessee now confers a 
“real” right under a particular continental code 
is often open to question. The common law view 
now is that a lease is a conveyance of an “estate” 
in the land. Apart from the formal legal theory 
a lease is perhaps something more than a mere 
contract. At least it is a specifically enforceable 
contract, enforceable against not only the con- 
tractor but also third parties. 

The common and civil law systems differ most 
perhaps in their regulation of the respective 
obligations of lessor and lessee. The common 
law was exceptionally harsh upon the tenant, 
and although its rigors have been softened to a 
considerable extent by legislation, it is still 
less favorable to the tenant than either the 
Roman law or the present French and German 
civil codes. 

Thus at common law there were implied only 
a very few obligations on the part of the land- 
lord. There was not even an implied warranty of 
suitability or habitability, although this now 
exists in the case of houses. The tenant was 
liable not only for “permissive” waste, that is, 
allowing the property to deteriorate through 
acts of omission, but even for “ameliorative” 
waste, that is, changing the character of the 
land although its value was increased thereby. 
Thus the obligation of keeping the premises in 
repair was entirely on the tenant. Moreover he 
could not usually remove fixtures which in con- 
templation of law became attached to the real 


property. The tenant was also under an obliga- 
tion to pay taxes and charges and bore the risk 
of the accidental destruction of the premises. 
Among the few rights favorable to the tenant was 
the right to sublet. Agricultural tenants had the 
rights of estovers and emblements. The tenants* 
rights have been improved, however, either by 
judicial decision or legislation. Thus notice is 
required to terminate some tenancies; there is 
now a right to remove not only trade and agri- 
cultural but also ornamental fixtures; and ag- 
ricultural tenants have a right to compensation 
for improvements. Under a recent act a tenant 
of business property whose lease is terminated 
has a right of compensation for goodwill. 

The rights of a lessee in civil law countries 
may almost be described by saying that they 
are usually the precise opposites of those that 
prevailed under the common law. This more 
liberal tradition is in accord with the Roman 
law which put most of the burdens in locatio 
conductio on the locator ^ who had to keep the 
leased property in repair, pay taxes and other 
public charges and bear the risk of accidental 
destruction. There was even recognized the gen- 
eral principle that rent was in respect of enjoy- 
ment; and thus if climatic or other conditions 
had caused a failure of crops, the conductor 
could claim a rebate. The German civil code, 
which is almost a century later than the French, 
is not very much more liberal. The rights of 
agricultural tenants under both codes are more 
limited than those of urban tenants. 

One of the great causes of friction between 
landlords and tenants has been the exercise of 
the right of distress by landlords, one of the 
few survivals of self-help in modem legal sys- 
tems. The landlord, when the tenant is in 
arrears of rent, may enter the leased premises 
and seize the chattels found there. At common 
law all goods upon the premises were subject to 
distress, but this extensive power has now been 
cut down by exempting certain property from 
distress and by protecting goods belonging to 
an undertenant or lodger. At common law also 
the landlord could only impound the chattels, 
but he is now permitted to sell them. The land- 
lord of course still has his action for the rent as 
well as a right of eviction. An equivalent for the 
right of distress for rent exists under the French 
and German civil codes. Both codes contain 
provisions for statutory pledge rights over the 
tenant’s goods, rights deriving from the Roman 
law. 

As far as forms of tenancies are concerned the 
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American law of landlord and tenant has copied 
that of England, except that life tenancies have 
in some states been modified by statute. But 
most American states have to a large extent 
modified the English rules in other respects. The 
principle of the English Statute of Frauds has 
been adopted in most states, in some as part of 
the common law; elsewhere the statute has been 
reframed so that a period of one year has been 
substituted for the English three during which 
parol leases are valid. The rule as to the effect 
of a tenant entering into possession is much the 
same as the English, except that there is very 
little authority as to the treatment of such a 
lease in equity. In the law of a number of states 
there is a limit as to the time for which certain 
leases, such as agricultural and mining leases, 
can be made. Maryland has provided by statute 
that except in the case of business leases it shall 
be impossible to grant a lease for longer than 
fifteen years, unless the tenant can redeem it 
at a certain price. In certain sections of the 
country, particularly in Ohio and Illinois, long 
term leases have been developed as a device for 
the holding and financing of business property. 
With respect to automatic renewal of a lease 
the American doctrine is that the landlord can 
at his option either hold the tenant for another 
year or sue him for use and occupation. The 
law of waste in the United States is more in- 
dulgent to the tenant than in England, particu- 
larly with regard to long term leases. In the 
law of eviction American courts have carried 
to great extremes a doctrine of constructive 
eviction” which was first developed in New 
York state. Thus if the landlord or someone for 
whom he is responsible commits some act which 
does not amount to physical eviction but does 
interfere with the beneficial enjoyment of the 
premises, the tenant may vacate them within 
a reasonable time and is released from liability 
under the lease. Many statutes in the United 
States allow a tenant to terminate his lease when 
the premises are destroyed without his fault. 
The right of distress has also been abolished 
by statute in some states. In others it has been 
abrogated by judicial decision. In still others it 
has been superseded by the process of attach- 
ment on mesne process. 

The lease is a form of legal transaction that is 
particularly useful in certain phases of free capi- 
talistic development, in which it is an important 
factor in increasing production. Under these 
circumstances the tenant may even be in a posi- 
tion that is socially and economically superior 
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to that of the landlord. Ordinarily, however, the 
opposite is the case. The relation of landlord and 
tenant then becomes a major cause of social 
friction and at times has stimulated movements 
of protest and rebellion. The law may favor the 
tenant in the absence of express agreement; but 
since a lease is primarily the result of bargaining 
between landlord and tenant, the former of 
whom has always been in a much stronger bar- 
gaining position, the result has generally been 
unfavorable to the latter. The tendency of leases 
in a given community to assume a standardized 
form determined by custom has reenforced the 
landlord’s position. Since the law did not under- 
take to limit rentals, the tenant was economically 
in the landlord’s power. 

The increase of pressure of population on land 
and building in large cities has given rise in 
recent decades to new social and economic prob- 
lems. During the World War, when construction 
activities for dwelling purposes came to a sudden 
halt in all belligerent countries, these problems 
came to the fore. Under the wartime system of 
economy and government it was fairly simple 
as well as politically essential for warring gov- 
ernments to resort to legislative or administra- 
tive means to limit landlords’ freedom in dic- 
tating terms of dwelling leases and to relieve 
the distress of tenants who could not meet their 
obligations. This was accomplished by regu- 
lating rentals and limiting the landlords’ powers 
of eviction. Not a few of the war measures were 
incorporated in permanent statutes. In some 
large cities, especially in England and the United 
States, the landlord-tenant relation is in a state 
of flux, and legislatures have under considera- 
tion further statutory modifications of old rela- 
tions to meet new problems. 
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LANE, WILLIAM (1861-1917), Australian so- 
cialist. Lane was bom in England; in 1875 he 
emigrated to Canada, where he practised jour- 
nalism until he emigrated to Australia in 1885. 
He edited a weekly, the Boomerang, much read 
by miners and bush workers, and published 
several socialist and single tax pamphlets. In 
1890 he established the Queensland Worker, the 
first general newspaper supported by trade 
union subsidies and hence independent of ad- 


vertbers. Lane wished to unite trade unionists 
into a disciplined federation for political and 
industrial action and in 1889 he established the 
Australian Federation of Labour, whose general 
socialist aims took practical shape in reformism. 
He helped raise ^£30,423 in Australia for the 1890 
London dockers’ strike and was active in organ- 
izing unsuccessful maritime and pastoral strikes 
of 1890-91. Despairing of achieving “socialism 
in our time” through conflict within a capitalist 
form of society, he turned to utopianism on lines 
much like those of Hertzka. Obtaining a free 
grant of 450,000 acres from the government of 
Paraguay and having collected ;£30,ooo, he pro- 
jected a society based on communal ownership 
and in 1893 set out with 240 picked socialist 
settlers to found “New Australia.” Later 260 
other settlers followed. Want of foresight and 
discipline, ignorance of pioneering and Lane’s 
autocratic administration seem to have under- 
mined the venture, which failed completely. 
After another trial at Cosme, in 1899 Lane aban- 
doned his plan. In 1913 he returned to journal- 
ism as editor of the New Zealand Herald, 
Toward the end of his life his views became in- 
creasingly patriotic and conservative. His plan 
of financing labor papers, since widely followed, 
and his effort to federate separated labor units 
are more important than his adventure into 
utopianism. But the latter has made him a 
romantic figure — the nearest approach to a 
Marx or a Lenin in this regard that Australian 
labor has known. 

G. V, PORTUS 

Consult: Grahame, Stewart (Graeme Williams), Where 
Socialism Failed (New York 1912). 

LANESSAN, JEAN MARIE ANTOINE DE 
(1843-1919), French colonial administrator. A 
naturalist and a physician, de Lanessan directed 
the Revue Internationale des sciences biologiques 
from 1878 to 1883. As a member of the Chamber 
of Deputies from 1881 to 1891 he was sent on 
several economic missions to the colonies. His 
success led to his appointment as governor gen- 
eral of Indo-China, in which post from 1891 to 
1894 he did his most important work. He again 
sat in the Chamber from 1898 to 1906 and from 
1910 to 1914 and was minister of the Navy from 
1899 to 1902. 

De Lanessan first organized the central gov- 
ernment of Indo-China and laid the foundations 
for the principal political and financial reforms 
later carried out by Paul Doumer. He put a stop 
to the raids of Siamese pirates on the Laotian 
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provinces of the emperor of Annam and the king 
of Cambodia, who were under French protec- 
tion*. He contributed greatly to the penetration 
and pacification of the interior, encouraging the 
important scientific expeditions of Pavie into re- 
gions until then unknown to Europeans. De 
Lanessan defined and applied to native affairs 
the policy of biracial cooperation, displacing the 
theory of assimilation then current. He held it 
unwise for the small minority of French colonists 
to try to destroy the native ruling class or to 
burden the country with two complete adminis- 
trative systems and advocated instead that the 
French protectorate employ the mandarins to 
rule the natives by their traditional systems. 
His principles of colonial administration, ex- 
pounded in three books, influenced the colonial 
doctrines of Marshal Lyautey, who served with 
him in Indo-China, and have become an im- 
portant part of the theory of present French 
colonial administration. 

Henri Labouret 

Important works: L*Indo-Chine franfaise (Paris 1889); 
La colonisation franfaise en Jndo-Chine (Paris 1895); 
Principes de colonisation (Paris 1897). 

Consult: Lyautey, Pierre, Uempire colonial frangais 
(Paris 1931) p. 209-11; Roberts, S. H., History of 
French Colonial Policy {i87o-jg25)t London School of 
Economics and Political Science, Studies in Econom- 
ics and Political Science, no. 95, 2 vols. (London 1929) 
vol. ii, p. 438-39, 445-55- 

LANFRANC (d. 1089), archbishop of Canter- 
bury. Lanfranc was bom early in the eleventh 
century at Pavia. In his youth he devoted him- 
self to juristic studies at a time when the law 
schools of northern Italy were emerging into 
prominence as centers of the legal renaissance. 
At Pavia, where both Lombard and Roman law 
were studied, he was renowned as a legal teacher. 
Leaving Italy for Normandy he became about 
1039 master of the cathedral school at Avranches. 
About 1042 he entered the recently founded 
monastery at Bee and there opened a school 
which his teaching in theology and law soon 
made famous. At the same time he began to be 
an active political force. A few months before 
the Conquest of England in 1066, William, duke 
of Normandy, appointed him first abbot of St. 
Stephen’s at Caen. Four years after the Conquest 
he became archbishop of Canterbury, an office 
which according to tradition made him the 
king’s chief minister of state. At times during 
William’s absence he also served as royal vice re- 
gent. During the last two years of his life, which 
coincided with the first two years of the reign of 


William Rufus, his efforts in the interest of just 
and stable government were very effectual in 
counteracting the worst tendencies of that 
monarch. 

Lanfranc ’s influence upon the conqueror from 
1066 on was perhaps the most important factor 
in the establishment of Norman rule in England. 
Both the creation of a strong kingship in Eng- 
land and the achievement of a harmonious rela- 
tionship between church and state were in large 
measure Lanfranc’s work. His mastery of civil 
and canon law, his familiarity with the law of 
Lombardy and the facility with which he ac- 
quired a knowledge of the Norman and English 
legal systems are reflected in some of the con- 
queror’s most important policies, including the 
retention, with Norman modifications, of Anglo- 
Saxon law, which historically was closely re- 
lated to Lombard law, and the preparation of the 
Domesday Book as well as the reorganization of 
the church. Lanfranc’s ecclesiastical policy was 
directed primarily toward the liberation of the 
church from the fetters of secular interest and 
state expediency which had characterized the 
Anglo-Saxon theocracy. He therefore obtained 
William’s permission to deal with church affairs 
in synods composed exclusively of ecclesiastics; 
and without doubt it was he who moved William 
to separate ecclesiastical from lay jurisdiction. 
Even in such matters, however, Lanfranc tried 
to harmonize ecclesiastical and political con- 
siderations, as in his acknowledgment of the 
king’s right to veto the legislation of synods. 
Again, although he evidently favored, as did the 
school at Bee, the doctrine of papal sovereignty, 
he nevertheless helped the king to maintain the 
independence of the English church. 

The favorable decision of the Council of Win- 
chester in 1072 enabled Lanfranc to preserve the 
sovereignty of Canterbury over York and thus to 
prevent a threatened division of the English 
church. Although the documents upon which 
the council chiefly based its decision were forged 
and were undoubtedly prepared at Canterbury, 
recent research has proved that Lanfranc was 
not their author and may not have been even 
privy to them. 

Until the middle of the twelfth century the 
collection of canon law which Lanfranc brought 
from Bee and which included the famous false 
decretals — ^then universally believed genuine — 
remained not only the authoritative but ap- 
parently the sole collection in use in the English 
church. Lanfranc therefore played a preeminent 
role in the development of canon law in England. 
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As Brooke has recently shown, however, in the 
very act of introducing continental canon law he 
unconsciously prepared the way for a later “re- 
volt against that system of Church government 
which he and his royal master had instituted and 
maintained.” 

Lanfranc ranks as one of the most eminent 
teachers of his age. As primate he furthered 
monasticism, raised the standard of clerical 
education and discipline and in general intro- 
duced ecclesiastical reforms in the true spirit of 
the Hildebrandine policy. Both by native ability 
and by special training he was a lawyer, in fact 
one of the most distinguished lawyers of his time. 
Within this field he had full opportunity to dis- 
play his remarkable gifts not only as a royal 
justiciar in the hearing of causes but chiefly as a 
statesman in the service of the crown. Much of 
the constitutional and legal history of England in 
the early Norman period will be forever asso- 
ciated with his name. 

H. D. Hazeltine 

Works: Opera . . . omnia, cd. by J. A. Giles, 2 vols. 
(Oxford 1844); Monumenta gregoriana, cd. by P. 
Bibliotheca Rerum Germanicum, vol. ix (Berlin 1865), 
containing correspondence between Lanfranc and 
Gregory vii. 

Consult: Macdonald, A. J., Lanfranc (Oxford 1926); 
Brooke, Z. N., The English Church and the Papacy 
from the Conquest to the Reign of John (Cambridge, 
Eng. 1931) p. 57-83, 1 17-31; Boehmer, Heinrich, 
Kirche und Staat in England und in der Normandie 
(Leipsic 1899) p. 79-126; Regesta regum anglo-norman- 
norum, 1066-1154, ed. by H. W. C. Davis and R. J. 
Whitwell (Oxford 1913); Davis, H. W. C., England 
under the Normans and Angeidns, 1066-12^2 (9th ed. 
London 1928); Haskins, C. H., Norman Institutions, 
Harvard Historical Studies, vol. xxiv (Cambridge, 
Mass. 1918) p. 30, 32, and 57; Pollock, F., and Mait- 
land, F. W., History of English Law before the Time of 
Edward 1, 2 vols. (2nd ed. Cambridge, Erjg. 1898) vol. 
i; Holdsworth, W. S., History of English Law, 9 vols. 
(3rd ed. London 1922-26) vol. ii. 

LANG, ANDREW (1844-1912), English an- 
thropologist and folklorist. Although more of a 
humanist than a man of science, Lang ranks 
high among the pioneers of anthropology. Like 
Frazer he was a classical scholar, with two first 
classes and a fellowship at Oxford to assure him 
an academic career had he desired it. Instead 
he chose journalism and the life of a literary 
free lance; and with amazing versatility he wrote 
poetry and prose, serious studies and light essays 
in profusion. In his study of primitive culture 
his first chief concern was to find a key to classi- 
cal origins. Coming from St. Andrews to Balliol 
during the year in which both McLennan's 


Primitive Marriage (Edinburgh 1865) and Ty- 
lor’s Researches into the Early History of Man- 
kind (London 1865) appeared, he envisaged 
civilization as an evolved savagery and from that 
point of view undertook to combat the current 
fashion inaugurated by the philologists of treat- 
ing myth as a “disease of language,” an abuse 
of cosmological metaphor. He became famous 
at the age of forty with his article “Mythology” 
{Encyclopaedia Britannica, 9th ed. vol. xvii, 
1884, P* ^ 35 ”S^)> which compared with Max 
Muller’s paper “Comparative Mythology” {Ox- 
ford Essays y 4 vols., London 1855-58, vol. ii, 
ch. i) illustrates how completely he turned the 
tables in favor of the anthropologists (see also 
his Modern Mythology: a Reply to Professor Max 
Muller, London 1897). In that year he also pub- 
lished Custom and Myth (London 1884, new ed. 
1904), a collection of essays light in tone but 
erudite. His Myth, Ritual and Religion (London 
1887, new ed. 1899), with the possible exception 
of W. Robertson Smith’s Lectures on the Religion 
of the Semites (Edinburgh 1889), may be con- 
sidered the most important contribution to an- 
thropology in England in the two decades that 
intervene between Tylor’s Primitive Culture (2 
vols., London 1871) and Frazer’s The Golden 
Bough (2 vols., Ivondon 1890). Lang who was 
an original member of the Folk-lore Society, 
founded in 1878, was at the same time issuing 
innumerable publications relating to folk tales, 
folk songs and the Homeric cycle of poems. 
During this earlier period although Lang always 
worked in a single handed and detached way 
he was one of the leading defenders of Tylor’s 
anthropological views. When he published The 
Making of Religion (London 1898, 2nd ed. 1900), 
however, he broke with anthropologists who be- 
lieved in the animistic theory of the evolution of 
religion. He contended that the theory over- 
looked two sets of facts, the evidence favoring 
the genuineness of psychical phenomena and 
the evidence tending to show that there is a 
primitive theism of an ethical character which 
did not originate in any form of animistic belief. 
Henceforth Lang was suspect in the eyes of the 
experts. His subsequent works. Social Origins 
(London 1903), which incorporated some origi- 
nal suggestions of his cousin, J. J. Atkinson, 
and The Secret of the Totem (London 1905), 
both of which dealt with the important subjects 
of exogamy and totemism, were largely ignored 
by his contemporaries. Throughout his life and 
especially toward the end of it Lang was a bril- 
liant critic who vindicated his intrepid intel- 
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lectual independence even at the cost of a certain 
isolation. 

R. R. Marett 

Consult'. Rait, R. S., Reinach, Salomon, Murray, Gil- 
bert, and Millar, J. H., in Quarterly Review, vol. 
ccxviii (1913) 299-329; Clodd, Edward, Marett, R. R., 
von Gennep, A., Rivers, W. H. R., and Schmidt, 
Wilhelm, in Folk-lore, vol. xxiii (1912) 358-75; 
Jacobs, J., “Andrew Lang as Man of Letters and 
Folk-lorist'* in Journal of American Folk-lore, vol. 
xxvi (1913) 367-72; Saintsbury, George, “Andrew 
Lang in the ’Seventies — and After” in The Eighteen 
Seventies, ed. by Harley Granville-Barker (Cam- 
bridge, Eng. 1929) p. 80-95. 

LANG, BARON LAJOS (1849-1918), Hun- 
garian statistician, economist and statesman. 
hing was professor of statistics at the University 
of Budapest. From 1889 to 1893 he was state 
secretary of finance and from 1902 to 1903 min- 
ister of commerce. In his economic views as laid 
down in his A kozgardasdg elmSlete (Theory of 
economics, Budapest 1882) and A vdmpolitikaaz 
utolso szdz 4 vhen (Budapest 1904; tr. into Ger- 
man by A. Rosen as H under t Jahre Zollpolitiky 
Vienna 1905) he followed the traditional method 
of classical analysis. He displayed more origi- 
nality in his A statisztika tortenete (History of 
statistics, Budapest 1913), which traces the de- 
velopment of statistics from its beginnings to the 
World War. It presents a clear exposition of 
Malthus’ doctrines in which the geometric ratio 
of population growth and the arithmetic ratio of 
increase in the food supply are assigned only an 
illustrative value, and “moral restraint” is inter- 
preted as abstention from marriage by persons 
unable to support a family rather than as any 
form of control in married life. Criticizing 
Qu^telet’s attempt to extend the laws of the 
physical universe to society, which must always 
be viewed as composed of mass collectives, Ldng 
regarded as Qudtelet’s greatest contribution the 
introduction of mathematical methods into sta- 
tistics and its transformation into a science of 
averages. 

Ldng also attracted attention with his Javas- 
lat a quota megallapitdsdra (Proposal for de- 
termining the quota, Budapest 1897), in which 
he attempted to provide an objective basis for the 
determination of Hungary’s share in financing 
the joint governmental functions, such as war 
and the diplomatic service, of Austria-Hungary, 
He thus hoped to avoid the frequent outbursts of 
political strife which marked the periodical 
equalization conferences between the two con- 
stituents of the empire. As a statesman Ldng had 
ample opportunity to apply his economic views 
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to contemporary economic policy and he became 
one of the most outstanding spokesmen of eco- 
nomic liberalism in Hungary, 

Frederic de Fellner 

Consult: Concha, Gyozo, in Royal Hungarian Acad- 
emy, Akadimiai Srtesit‘6 (May 1918); Fellner, Frigyes, 
in Kozgazdasdgi szemle (Economic review), vol. xlii 
(1918); Varghaj Jules de, in Institut International de 
Statistique, Bulletin, vol. xxi (1924) pt. i, p. 341-45, 
with bibliography. 

LANGDELL, CHRISTOPHER COLUM- 
BUS (1826-1906), American jurist. Langdell 
was Dane professor of law at Harvard from 1870 
to 1900; dean of the faculty of law from 1870 
to 1895; editor of a series of casebooks on 
property, personal property, equity pleading 
and equity jurisdiction; and author of several 
works: A Brief Survey of Equity Jurisdiction 
(Cambridge, Mass. 1905; 2nd ed. 1908), A Sum- 
mary of the Law of Contracts (appeared first as 
part of vol. ii of 2nd ed. of A Selection of Cases 
on the Law of Contracts, 2 vols., Boston 1879; 
separate publication Boston 1880) and A Sum- 
mary of Equity Pleading (Cambridge, Mass. 
1877; 2nd ed. 1883). His fame rests primarily 
upon his introduction of the so-called case sys- 
tem of studying law. The theory which led 
Langdell to regard this system as a “truly sci- 
entific” way of studying law was stated by him 
as follows: “Law, considered as a science, con- 
sists of certain principles or doctrines. To have 
such a mastery of these as to be able to apply 
them with constant facility and certainty to the 
ever- tangled skein of human affairs, is what 
constitutes a true lawyer” (Preface to A Selec- 
tion of Cases on the Law of Contracts). In taking 
this view Langdell naturally followed the ideas of 
scientific method then prevalent: ideas which 
seem to many present day students to over- 
simplify the problem of the formulation and ap- 
plication of “principles” in any field of thought. 
The Summary of Equity Pleading is the only one 
of Langdell’s treatises which really covers its 
subject. Written in a vigorous and terse style it 
contains an illuminating historical and analytical 
study of the fundamental ideas underlying the 
system of pleading in equity. Especially impor- 
tant are the demonstration of the derivation of 
the system from that which prevailed in the 
ecclesiastical courts and the comparison of com- 
mon law pleading with equity pleading. In all 
his writings Langdell emphasized as fundamen- 
tal that “equity acts in personam*^ and not 
remP This theory or at least the most usual in- 
terpretation of it was not very realistic. It has 
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been described as a “palpable sophism” (Phelps, 
C. E., FaUtaff and Equity ^ Boston 1901, p. 46). 

Walter Wheeler Cook 

Consult". Harvard Law Revietv, vol. xx (1906-07) 1-13; 
Ames, J. B., in Great American Laioyers, 8 vols. 
(Philadelphia 1907-09) vol. viii, p. 465-89; Eliot, 
Charles W., “Langdell and the Law School’* in 
Harvard Law Review, vol. xxxiii (1919-20) 518-25. 

LANGE, CARL GEORG (1834-1900), Danish 
neurologist. I^ange, who was professor of patho- 
logical anatomy at the University of Copenhagen 
from 1877 until his death, is best known for his 
contribution in 1885 to the theory that emotions 
are the result of sensations arising from organic 
responses. William James had expressed similar 
views in 1884 and the theory, which became 
known as the James-Lange theory of emotions, 
had great influence on contemporary and later 
psychology. Lange developed his ideas on a nar- 
rower basis than did James; he ascribed emo- 
tions to disturbances in the circulatory system 
alone, declaring that if the vasomotor system 
were not excited one would wander through life 
unsympathetic and passionless, experiencing 
neither joy nor anger, care nor fear. Since wine, 
mushrooms, hashish, opium, cold baths and 
other agencies cause physiological effects which 
are accompanied by altered states of feeling and 
since removal of the physical manifestations of 
fear removes fear itself, he drew the conclusion 
that emotion is only a perception of bodily 
changes. Evidence has been urged against the 
James-Lange theory that the exclusion of vaso- 
motor control of the blood vessels either by the 
severance of the spinal cord or by the removal 
of the sympathetic system leaves animals acting 
as emotionally as before except for the partici- 
pation of denervated organs, and that human 
beings with injuries or diseases which separate 
the vasomotor system from the brain testify to 
no alteration of their emotional tone. Neverthe- 
less, the theory still has vigorous defenders. 

W. B. Cannon 

Important works: Om sindsbevaegelser (Copenhagen 
1885), tr. from German ed. in The Emotions, ed. by 
K. Dunlap (Baltimore 1922); Btdrag til nydelsernes 
fysiologi, som grundlag for en rationel eestetik (A 
contribution to the physiology of pleasure as a basis 
for rational aesthetics) (Copenhagen 1899). 

Consult: Petersen, O., in Biographisches Lexikon der 
hervorragenden Arzte, vol. iii (2nd ed. Berlin 1931) p. 
666 . 

LANGE, FRIEDRICH ALBERT (1828-75), 
German philosopher and social reformer. Lange 
was bom near Solingen. His father, a Protestant 


clergyman of proletarian origin, became a pro- 
fessor at Zurich, where Lange absorbed, the 
democratic, republican spirit of Swiss political 
thought. After teaching in Gymnasien and at the 
University of Bonn he abandoned academic 
work because of political difficulties and became 
secretary of the Duisburg Chamber of Com- 
merce and an editor of the Rhein- und Ruhr- 
Zeitung. Forced to resign from these posts, again 
for political reasons, for nine months he pub- 
lished his own newspaper, the Bote vom Nieder- 
rhein. To escape political persecution for ideas 
expressed in his books he returned to Switzer- 
land. In 1870 he became professor of philosophy 
and literature in Zurich and in 1873 returned to 
Germany as professor of philosophy at Marburg. 

Lange is an excellent representative of the in- 
tellectual in the labor movement. At first an 
adherent of the Progressive party, which was 
strongly opposed to the Prussian government, 
his interest in workers and peasants brought him 
into conflict with its purely bourgeois policy. He 
was one of the first to support the labor move- 
ment led by Bebel and was particularly success- 
ful at the Leipsic labor congress of 1864 in 
allaying its conflict with the Lassallean current. 
He was a socialist in so far as he studied social 
development from the standpoint of workers* 
interests and saw true emancipation as depend- 
ent on the establishment of a new, cooperative 
social order. Lange’s view of social laws, which 
was connected with his essentially biological 
point of view, was cramped by his failure to 
recognize the importance of the class struggle in 
social development. For this reason he was 
criticized by Marx and came into conflict with 
the rapidly developing labor movement, both 
the Lassallean and Bebelian wings of which 
were leaning increasingly toward the position of 
the class struggle. Although to his regret his book 
on the labor question made a greater impression 
outside labor circles than within them it had 
great historical significance as the first work by a 
bourgeois academician which recognized the 
workers’ special claims and considered social 
developments from the point of view of their 
satisfaction. 

Today Lange is remembered more as a philos- 
opher than as a social thinker. His history 
of materialism, which dominated philosophic 
thought for several decades, is still useful both 
for its demonstration of the philosophic limita- 
tions of metaphysical materialism and for its 
appreciation of the value of materialism as a 
stimulus to critical thinking. The weakness of 
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the work, again deriving from Lange’s biological 
point of view, is its failure to recognize the im- 
portance of the Kantian critique of knowledge 
and the new forms of historical and dialectical 
materialism. The book’s enormous circulation 
was partly responsible for the spread of the in- 
terpretation of Kantian philosophy as a dualism 
which views knowledge as the outcome of in- 
tellectual activity and an external object. 

Max Adler 

Chief works: Die Arbeiterfrage (Duisburg 1865; rev. ed. 
by A. Grabowsky, Leipsic 1910); jf. S. MilVs An- 
sichten iiber die sociale Frage, und die angebliche Um- 
wdlzung der Socialwissenschaft durch Carey (Duisburg 
1866); Geschichte des Materialismus und Kritik seiner 
Bedeutung in der Gegenwart (Iserlohn 1866; new ed. by 
H. Schmidt, 2 vols., Leipsic 1926), tr. by E. C. 
Thomas, 3 vols. (3rd ed. London 1890; reprinted 
with introduction by Bertrand Russell, i vol., Edin- 
burgh 1925). 

Consult: Ellissen, O. A., Friedrich Albert Lange (Leip- 
sic 1891); Rebel, August, Aus meinem Leben, 3 vols. 
(Stuttgart 1 910-14) vol. i, p. 97-100, partially tr. as 
My Life (Chicago 1912) p. 65-66; Mehring, Franz, 
“Aus der Fruhzeit der deutschen Arbeiterbewegung’* 
in Archiv fiir die Geschichte des Sozialismus und der 
Arbeiterbewegung, vol. i (1911) 101-33, and his intro- 
duction to Grabowsky ’s edition of Die Arbeiterfrage 
(Leipsic 1910) p. 9-13; Cohen, Hermann, Introduc- 
tion and critical appendix to his edition of Lange’s 
Geschichte des Materialismus . . . , 2 vols. (Leipsic 1902) 
vol. i, p. v-xiii, 435-535; Berdiajew, Nikolai, “Frie- 
drich Albert Lange und die kritische Philosophic in 
ihren Beziehungen zum Sozialismus” in Neue Zeit^ 
vol. xviii, pt. li (1900) 132-40, 164-74, 196-207; 
Reichesberg, Naum, Friedrich Albert Lange als Na~ 
tionaldkonom^ Berner Beitrage zur Geschichte der 
National-Okonomie, no. 4 (Berne 1892). 

LANGE, HELENE (1848-1930), German fem- 
inist. Her native independence and courage 
brought Helene Lange early recognition in lib- 
eral circles in Berlin, where she became prin- 
cipal of a girls’ school in 1876. In 1887 she at- 
tracted nation wide attention with her pamphlet 
on girls’ high schools, in which she attacked the 
educational ideals of the finishing school and 
maintained the right of women to an education 
for their own sake. The pamphlet accompanied a 
petition to the Prussian Diet calling for women’s 
fuller participation in the instruction of girls and 
for state training of women for teaching. The 
Diet took no action. Two years later, however, 
courses were privately formed to supplement the 
inadequate instruction in the girls’ high schools, 
and these Realkurse were put into the hands of 
Helene Lange. She transformed them in 1893 
into a sort of university preparatory school, 
thereby offering an opportunity for girb to 
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qualify for higher education and thus accom- 
plishing an important step toward opening the 
universities to women students. Meanwhile in 
1890 she had founded the Allgemeine Deutsche 
Lehrerinnenverein, an association for women 
teachers, which under her guidance soon de- 
veloped into one of the most powerful of the 
feminist organizations. She was a member of the 
board and a leader in the Allgemeine Deutsche 
Frauenverein, Germany’s pioneer feminist so- 
ciety, and in the Federation of Women’s Asso- 
ciations, the Bund Deutscher Frauenvcreine. In 
1919-20 she served on the city council of Ham- 
burg. In the main, however, she exerted her in- 
fluence through her teachers’ association and 
through her writings. Fraii^ the most generally 
representative German feminist magazine, was 
founded by her in 1893 and continued under 
her editorship until her death. Her articles here 
as well as her other publications are characterized 
by perspicacity and a certain racy directness of 
approach coupled with a liberal understanding 
of human nature. Throughout her entire career 
she battled against superficiality, especially in 
women’s training for life. 

Hugh Wiley Puckett 

Important works: Die hbhere M ddchenschule und ihre 
Bestimmung (J^erWix 1887); Handbuch der Frauenbewe^ 
gung, ed. in collaboration with Gertrud Bdumer, 5 vols. 
(Berlin 1901-06); Die Frauenbetvegung in ihren mo- 
demen Problemen (Berlin 1908, 3rd ed. Leipsic 1924); 
Lebenserirmerungen (Berlin 1921). 

Consult: Baumer, Gertrud, Helene Lange zu ihrem yo* 
Geburtstage (2nd ed. Berlin 1918), and Studien tiber 
Frauen (3rd ed. Berlin 1924); “Zum Gedachtnis von 
Helene Lange” in Frau, vol. xxxvii (1929-30) no. 9; 
Puckett, H. W., Germany's Women Go Forward (New 
York 1930) ch. viii. 

LANGLAND, WILLIAM (i332?-99), English 
poet. Langland was the probable author of Piers 
Plowman. About 1355 he drifted to London, 
where as a clerk in lower orders he lived on from 
hand to mouth for the rest of his life. The three 
versions of Piers Plozoman, each fuller than its 
predecessor, may be dated fairly exactly: 1362 or 
1363; 1377; 1398 or 1399. The hero of the poem 
undertakes to answer difficulties which the offi- 
cial church cannot solve. The world is governed 
by “Lady Meed” — i.e. unlawful gain; most men 
take no heed for the future so long as they can 
enjoy the present. The church is indeed indis- 
pensable, yet she is deeply corrupted. Pilgrims 
flock to hundreds of shrines, yet none of them 
has ever heard of “Saint Truth.” Piers comes 
forward snd offers himself as guide, but his 
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gospel proves too simple for the hierarchy to 
trouble about: “At the Last Day, the real decid- 
ing factor will be the sort of life that a man has 
led.” The poem drifts through long discussions 
on all the problems of the day — capital and 
labor, free will and determinism and so on — ^but 
the author can only cast side lights; he cannot 
ultimately decide. The last three cantos are 
focused upon the sacrifice and resurrection of 
Jesus Christ, symbolizing love, which to Lang- 
land offers a practical solution for all difficulties. 
In conclusion he describes the gradual decay of 
the church, with the consequent necessity for 
conscience to abandon whatever seems untenable 
in religious institutionalism and to wander forth 
to life’s end in search of the Christ that is to be. 

Piers Ploztman contains the fullest treatment 
of social life of that or any neighboring century. 
By education Langland could understand the 
rich; his life’s experience gave him sympathy 
with the poor; and his poem pictures the life of 
all classes. It deals direaly with the problems 
and aims and difficulties of ‘‘the man in the 
street,” and no one else in the entire Middle 
Ages has treated so fully and sympathetically the 
life of the peasantry, who formed at least 90 per- 
cent of the population. Langland was ahead of 
his times in his political and religious views. His 
latent radicalism, his spirit of inquiry, his uncer- 
tain groping toward some solution for the ills of 
society, mark him as important in the transition 
from the mediaeval to the modern mind. 

G. G. COULTON 

Works'. The Vision of William concerning Piers the 
Plowman . . . together with Richard the Redeless, ed. by 
W. W. Skcat, 2 vols. (Oxford 1886); a good modem 
version is that by Arthur Burrell, Piers Plowman^ a 
Version for the Modern Reader, Everyman’s Library 
(London 1912). 

Consult: Manly, J. M., Ju.sserand, J. J., and Chambers, 
R. W., T/je Piers Plowman Controversy, Early English 
Text Society, vol. cxxxix, b, c, d, e (London 1910); 
Bright, A. IL, New Light on Piers Plowman (Oxford 

1928) ; Coulton, G. G., The Medieval Scene (Cam- 
bridge, Eng. 1930) p. 157-63; Hittmair, Rudolf, “Der 
Begriff der Arbeit bei Langland” in Neusprachliche 
Studien, Festgabe Karl Luick, Neuere Sprachen, 
supplementary no. vi (Marburg 1925); Chadwick, D., 
Social Life in the Days of Piers Plovman (Cambridge, 
Eng. 1922). 

LANGLOIS, CHARLES VICTOR (1863- 

1929) , French historian. As professor of history 
at the Sorboime and later as director of the 
Archives Nationales of France Langlois was the 
outstanding exponent in France of scientific 
method in historiography. At the same time he 


contributed penetrating studies on the history 
of institutions and of French civilization and 
society from the end of the twelfth to the middle 
of the fourteenth century, concentrating on the 
age of St. Louis and his immediate successors. 
His doctoral thesis, Le regne de Philippe in, le 
Hardi (Paris 1887), was followed by researches 
on the administrative system of the Capetians 
during the thirteenth century and at the begin- 
ning of the fourteenth, particularly on the Parle- 
ment of Paris, financial administration, the royal 
commissioners and the royal chancellery. His 
own monographs — notably De moniimentis ad 
priorem curiae regis judiciariae historiam perti- 
nentibus (Paris 1887), Textes relatifs d Vhistoire 
du parlement depuis les origines jusqu*en IJI4 
(Paris 1888), “Les origines du parlement de 
Paris” (in Revue historique, vol. xlii, 1890, p. 74- 
1 14), Registres perdus des archives de la chambre 
des comptes de Paris (Paris 1916) — which are a 
partial embodiment of the results of his re- 
searches in this field, were supplemented by 
numerous other studies carried out under his 
supervision by his students. In the realm of 
social history his outstanding monographs based 
on archive material are “Dol^ances recueillis 
par les enqueteurs de Saint Louis et des demiers 
Cap^tiens directs” and “Les doleances des 
communaut^s du Toulousain” (in Revue his- 
torique, vol. xcii, 1906, p. 1-41, vol. xcv, 1907, 
p. 21-53 and vol. c, 1909, p. 63-95). The results 
of another and more important series of studies 
in this field, based on mediaeval literary re- 
mains, appeared in three volumes (Paris 1903- 
ii) and were later reissued with an additional 
volume as La vie en France au moyen dge, de la 
fin du xin aumilieudu xiv^siicle (Paris 1924-28). 
Langlois’ volume Saint Louis, Philippe le Bel, 
les dernier s CapHiens directs (Paris 1901) in the 
Histoire de France, edited by Ernest Lavisse, is 
an attempt to present to a large public the re- 
sults of his exhaustive research. From his volu- 
minous contributions on the intellectual and 
moral history of the Middle Ages and on prob- 
lems of education a limited collection has been 
made in Questions d'histoire et d'enseignement (2 
vols., Paris 1902-06). 

Louis Halphen 

Other important works: Les archives de Vhistoire de 
France, in collaboration with H. Stein, 2 vols. (Paris 
1891-92); Manuel de bibliographie historique, 2 vols. 
(Paris 1891-1904; vol. i, 2nd ed. 1901); Introduction 
aux itudes historiques, in collaboration with C. Seigno- 
bos (Paris 1898), tr. by G. G. Bery (London 1898). 
Consult: Fawtier, R., in English Historical Review, vol. 
xlv(i93o) 85-91. 
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LANGUAGE. The gift of speech and a well 
ordered language are characteristic of every 
knoto group of human beings. No tribe has 
ever been found which is without language and 
all statements to the contrary may be dismissed 
as mere folklore. There seems to be no warrant 
whatever for the statement which is sometimes 
made that there are certain peoples whose vo- 
cabulary is so limited that they cannot get on 
without the supplementary use of gesture, so 
that intelligible communication between mem- 
bers of such a group becomes impossible in the 
dark. The truth of the matter is that language 
is an essentially perfect means of expression and 
communication among every known people. Of 
all aspects of culture it is a fair guess that lan- 
guage was the first to receive a highly developed 
form and that its essential perfection is a pre- 
requisite to the development of culture as a 
whole. 

There are some general characteristics which 
apply to all languages, living or extinct, written 
or unwritten. In the first place language is pri- 
marily a system of phonetic symbols for the 
expression of communicable thought and feel- 
ing. In other words, the symbols of language are 
differentiated products of the vocal behavior 
which is associated with the larynx of the higher 
mammals. As a mere matter of theory it is con- 
ceivable that something like a linguistic struc- 
ture could have been evolved out of gesture or 
other forms of bodily behavior. The fact that 
at an advanced stage in the history of the human 
race writing emerged in close imitation of the 
patterns of spoken language proves that lan- 
guage as a purely instrumental and logical device 
is not dependent on the use of articulate sounds. 
Nevertheless, the actual history of man and a 
wealth of anthropological evidence indicate with 
overwhelming certainty that phonetic language 
takes precedence over all other kinds of com- 
municative symbolism, which are by comparison 
either substitutive, like writing, or merely sup- 
plementary, like the gesture accompanying 
speech. The speech apparatus which is used in 
the articulation of language is the same for all 
known peoples. It consists of the larynx, with 
its delicately adjustable glottal chords, the nose, 
the tongue, the hard and soft palate, the teeth 
and the lips. While the original impulses leading 
to speech may be thought of as localized in the 
larynx, the finer phonetic articulations are due 
chiefly to the muscular activity of the tongue, 
an organ whose primary function has of course 
nothing whatever to do with sound production 
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but which in actual speech behavior is indis- 
pensable for the development of emotionally ex- 
pressive sound into what we call language. It is 
so indispensable in fact that one of the most com- 
mon terms for language or speech is “tongue.** 
Language is thus not a simple biological func- 
tion even as regards the simple matter of sound 
production, for primary laryngeal patterns of 
behavior have had to be completely overhauled 
by the interference of lingual, labial and nasal 
modifications before a “speech organ** was 
ready for work. Perhaps it is because this speech 
organ is a diffused and secondary network of 
physiological activities which do not correspond 
to the primary functions of the organs involved 
that language has been enabled to free itself from 
direct bodily expressiveness. 

Not only are all languages phonetic in char- 
acter; they are also “phonemic.** Between the 
articulation of the voice into the phonetic se- 
quence, which is immediately audible as a mere 
sensation, and the complicated patterning of 
phonetic sequences into such symbolically sig- 
nificant entities as words, phrases and sentences 
there is a very interesting process of phonetic 
selection and generalization which is easily over- 
looked but which is crucial for the development 
of the specifically symbolic aspect of language. 
Language is not merely articulated sound; its 
significant structure is dependent upon the un- 
conscious selection of a fixed number of “pho- 
netic stations,** or sound units. These are in 
actual behavior individually modifiable; but the 
essential point is that through the unconscious 
selection of sounds as phonemes definite psy- 
chological barriers are erected between various 
phonetic stations, so that speech ceases to be 
an expressive flow of sound and becomes a sym- 
bolic composition with limited materials or 
units. The analogy with musical theory seems 
quite fair. Even the most resplendent and dy- 
namic symphony is built up of tangibly distinct 
musical entities or notes which in the physical 
world flow into each other in an indefinite con- 
tinuum but which in the world of aesthetic 
composition and appreciation are definitely 
bounded off against each other, so that they may 
enter into an intricate mathematics of significant 
relationships. The phonemes of a language are 
in principle a distinct system peculiar to the 
given language, and its words must be made up, 
in unconscious theory if not always in actualized 
behavior, of these phonemes. Languages differ 
very widely in their phonemic structure. But 
whatever the details of these structures may be, 
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the important fact remains that there is no to be no types of cultural patterns which vary 


known language which has not a perfectly defi- 
nite phonemic system. The difference between 
a sound and a phoneme can be illustrated by a 
simple example in English. If the word matter 
is pronounced in a slovenly fashion, as in the 
phrase “What’s the matter?’’ the t sound, not 
being pronounced with the full energy required 
to bring out its proper physical characteristics, 
tends to slip into a d. Nevertheless, this phonetic 
d will not be felt as a functional d but as a 
variety of ^ of a particular type of expressiveness. 
Obviously the functional relation between the 
proper t sound of such a word as matter and 
its d variant is quite other than the relation of 
the t of such a word as town and the d of down. 
In every known language it is possible to dis- 
tinguish merely phonetic variations, whether 
expressive or not, from symbolically functional 
ones of a phonemic order. 

In all known languages phonemes are built 
up into distinct and arbitrary sequences which 
are at once recognized by the speakers as mean- 
ingful symbols of reference. In English, for 
instance, the sequence g plus o in the word go 
is an unanalyzable unit and the meaning attach- 
ing to the symbol cannot be derived by relating 
to each other values which might be imputed to 
the^ and to the 0 independently. In other words, 
while the mechanical functional units of lan- 
guage are phonemes, the true units of language 
as symbolism are conventional groupings of such 
phonemes. The size of these units and the laws 
of their mechanical structure vary widely in the 
different languages and their limiting conditions 
may be said to constitute the phonemic mechan- 
ics, or phonology, of a particular language. But 
the fundamental theory of sound symbolism 
remains the same everywhere. The formal behav- 
ior of the irreducible symbol also varies within 
wide limits in the languages of the world. Such 
a unit may be either a complete word, as in the 
English example already given, or a significant 
element, like the suffix ness of goodness. Be- 
tween the meaningful and unanalyzable word or 
word element and the integrated meaning of 
continuous discourse lies the whole complicated 
field of the formal procedures which are intui- 
tively employed by the speakers of a language 
in order to build up aesthetically and function- 
ally satisfying symbol sequences out of the the- 
oretically isolable units. These procedures con- 
stitute grammar, which may be defined as the 
sum total of formal economies intuitively recog- 
nized by the speakers of a language. There seem 


more surprisingly and with a greater exuberance 
of detail than the morphologies of the krtOwn 
languages. In spite of endless differences of de- 
tail, however, it may justly be said that all 
grammars have the same degree of fixity. One 
language may be more complex or difficult 
grammatically than another, but there is no 
meaning whatever in the statement which is 
sometimes made that one language is more 
grammatical, or form bound, than another. Our 
rationalizations of the structure of our own lan- 
guage lead to a self-consciousness of speech and 
of academic discipline which are of course inter- 
esting psychological and social phenomena in 
themselves but have very little to do with the 
question of form in language. 

Besides these general formal characteristics 
language has certain psychological qualities 
which make it peculiarly important for the stu- 
dent of social science. In the first place, language 
is felt to be a perfect symbolic system, in a per- 
fectly homogeneous medium, for the handling 
of all references and meanings that a given cul- 
ture is capable of, whether these be in the form 
of actual communications or in that of such 
ideal substitutes of communication as thinking. 
The content of every culture is expressible in 
its language and there are no linguistic materials 
whether as to content or form which are not felt 
to symbolize actual meanings, whatever may be 
the attitude of those who belong to other cul- 
tures. New cultural experiences frequently make 
it necessary to enlarge the resources of a lan- 
guage, but such enlargement is never an arbi- 
trary addition to the materials and forms already 
present; it is merely a further application of 
principles already in use and in many cases little 
more than a metaphorical extension of old terms 
and meanings. It is highly important to realize 
that once the form of a language is established 
it can discover meanings for its speakers which 
are not simply traceable to the given quality of 
experience itself but must be explained to a large 
extent as the projection of potential meanings 
into the raw material of experience. If a man 
who has never seen more than a single elephant 
in the course of his life nevertheless speaks with- 
out the slightest hesitation of ten elephants or 
a million elephants or a herd of elephants or of 
elephants walking two by two or three by three 
or of generations of elephants, it is obvious that 
language has the power to analyze experience 
into theoretically dissociable elements and to 
create that world of the potential intergrading 



Language 


with the actual which enables human beings to 
traij^cend the immediately given in their individ- 
ual experiences and to join in a larger common 
understanding. This common understanding 
constitutes culture, which cannot be adequately 
defined by a description of those more colorful 
patterns of behavior in society which lie open 
to observation. Language is heuristic, not merely 
in the simple sense which this example suggests 
but in the much more far reaching sense that its 
forms predetermine for us certain modes of ob- 
servation and interpretation. This means of 
course that as our scientific experience grows we 
must learn to fight the implications of language. 
“The grass waves in the wind” is shown by its 
linguistic form to be a member of the same 
relational class of experiences as “The man 
works in the house.” As an interim solution of 
the problem of expressing the experience re- 
ferred to in this sentence it is clear that the 
language has proved useful, for it has made 
significant use of certain symbols of conceptual 
relation, such as agency and location. If we feel 
the sentence to be poetic or metaphorical, it is 
largely because other more complex types of 
experience with their appropriate symbolisms of 
reference enable us to reinterpret the situation 
and to say, for instance, “The grass is waved by 
the wind” or “The wind causes the grass to 
wave.” The point is that no matter how sophis- 
ticated our modes of interpretation become, we 
never really get beyond the projection and con- 
tinuous transfer of relations suggested by the 
forms of our speech. After all, to say that “Fric- 
tion causes such and such a result” is not very 
different from saying that “The grass waves in 
the wind.” Language is at one and the same 
time helping and retarding us in our exploration 
of experience, and the details of these processes 
of help and hindrance are deposited in the 
subtler meanings of different cultures. 

A further psychological characteristic of lan- 
guage is the fact that while it may be looked 
upon as a symbolic system which reports or 
refers to or otherwise substitutes for direct ex- 
perience, it does not as a matter of actual behav- 
ior stand apart from or run parallel to direct 
experience but completely interpenetrates with 
it. This is indicated by the widespread feeling, 
particularly among primitive people, of that 
virtual identity or close correspondence of word 
and thing which leads to the magic of spells. 
On our own level it is generally difficult to make 
a complete divorce between objective reality and 
our linguistic symbols of reference to it; and 
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things, qualities and events are on the whole felt 
to be what they are called. For the normal per- 
son every experience, real or potential, is sat- 
urated with verbalism. This explains why so 
many lovers of nature, for instance, do not feel 
that they are truly in touch with it until they 
have mastered the names of a great many flowers 
and trees, as though the primary world of reality 
were a verbal one and as though one could not 
get close to nature unless one first mastered the 
terminology which somehow magically expresses 
it. It is this constant interplay between language 
and experience which removes language from 
the cold status of such purely and simply sym- 
bolic systems as mathematical symbolism or flag 
signaling. This interpenetration is not only an 
intimate associative fact; it is also a contextual 
one. It is important to realize that language may 
not only refer to experience or even mold, inter- 
pret and discover experience but that it also 
substitutes for it in the sense that in those 
sequences of interpersonal behavior which form 
the greater part of our daily lives speech and 
action supplement each other and do each 
other’s work in a web of unbroken pattern. If 
one says to me “Lend me a dollar,” I may hand 
over the money without a word or I may give 
it with an accompanying “Here it is” or I may 
say “I haven’t got it. I’ll give it to you tomor- 
row.” Each of these responses is structurally 
equivalent, if one thinks of the larger behavior 
pattern. It is clear that if language is in its 
analyzed form a symbolic system of reference 
it is far from being merely that if we consider 
the psychological part that it plays in continuous 
behavior. The reason for this almost unique po- 
sition of intimacy which language holds among 
all known symbolisms is probably the fact that 
it is learned in the earliest years of childhood. 

It is because it is learned early and piecemeal, 
in constant association with the color and the 
requirements of actual contexts, that language 
in spite of its quasi-mathematical form is rarely 
a purely referential organization. It tends to be 
so only in scientific discourse, and even there 
it may be seriously doubted whether the ideal 
of pure reference is ever attained by language. 
Ordinary speech is directly expressive and the 
purely formal patterns of sounds, words, gram- 
matical forms, phrases and sentences are always 
to be thought of as compoimded with intended 
or unintended symbolisms of expression, if they 
are to be understood fully from the standpoint 
of behavior. The choice of words in a particular 
context may convey the opposite of what they 
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mean on the surface. The same external message 
is differently interpreted according to whether 
the speaker has this or that psychological status 
in his personal relations, or whether such pri- 
mary expressions as those of affection or anger 
or fear may inform the spoken words with a 
significance which completely transcends their 
normal value. On the whole, however, there is 
no danger that the expressive character of lan- 
guage will be overlooked. It is too obvious a &ct 
to call for much emphasis. What is often over- 
looked and is, as a matter of fact, not altogether 
easy to understand is that the quasi-mathemat- 
ical patterns, as we have called them, of the 
grammarian’s language, unreal as these are in a 
contextual sense, have nevertheless a tremen- 
dous intuitional vitality; and that these patterns, 
never divorced in experience from the expres- 
sive ones, are nevertheless easily separated from 
them by the normal individual. The fact that 
almost any word or phrase can be made to take 
on an infinite variety of meanings seems to indi- 
cate that in all language behavior there are 
intertwined in enormously complex patterns 
isolable patterns of two distinct orders. These 
may be roughly defined as patterns of reference 
and patterns of expression. 

That language is a perfect symbolism of expe- 
rience, that in the actual contexts of behavior it 
cannot be divorced from action and that it is 
the carrier of an infinitely nuanced expressive- 
ness are universally valid psychological facts. 
There is a fourth general psychological peculi- 
arity which applies more particularly to the 
languages of sophisticated peoples. This is the 
fact that the referential form systems which are 
actualized in language behavior do not need 
speech in its literal sense in order to preserve 
their substantial integrity. The history of writing 
is in essence the long attempt to develop an 
independent symbolism on the basis of graphic 
representation, followed by the slow and be- 
grudging realization that spoken language is a 
more powerful symbolism than any graphic one 
can possibly be and that true progress in the art 
of writing lay in the virtual abandonment of the 
principle with which it originally started. Effec- 
tive systems of writing, whether alphabetic or 
not, are more or less exact transfers of speech. 
The original language system may maintain it- 
self in other and remoter transfers, one of the 
best examples of these being the Morse tele- 
graph code. It is a very interesting fact that the 
principle of linguistic transfer is not entirely 
absent even among the unlettered peoples of the 


world. Some at least of the drum signal and 
horn signal systems of the west African natives 
are in principle transfers of the organizations of 
speech, often in minute phonetic detail. 

Many attempts have been made to unravel 
the origin of language but most of these are 
hardly more than exercises of the speculative 
imagination. Linguists as a whole have lost in- 
terest in the problem and this for two reasons. 
In the first place, it has come to be realized that 
there exist no truly primitive languages in a 
psychological sense, that modem researches in 
archaeology have indefinitely extended the time 
of man’s cultural past and that it is therefore 
vain to go much beyond the perspective opened 
up by the study of actual languages. In the 
second place, our knowledge of psychology, 
particularly of the symbolic processes in general, 
is not felt to be sound enough or far reaching 
enough to help materially with the problem of 
the emergence of speech. It is probable that the 
origin of language is not a problem that can be 
solved out of the resources of linguistics alone 
but that it is essentially a particular case of a 
much wider problem of the genesis of symbolic 
behavior and of the specialization of such behav- 
ior in the laryngeal region, which may be pre- 
sumed to have had only expressive functions to 
begin with. Perhaps a close study of the behavior 
of very young children under controlled condi- 
tions may provide some valuable hints, but it 
seems dangerous to reason from such experi- 
ments to the behavior of precultural man. It is 
more likely that the kinds of studies which are 
now in progress of the behavior of the higher 
apes will help supply some idea of the genesis of 
speech. 

The most popular earlier theories were the 
interjectional and onomatopoetic theories. The 
former derived speech from involuntary cries of 
an expressive nature, while the latter maintained 
that the words of actual language are conven- 
tionalized forms of imitation of the sounds of 
nature. Both of these theories suffer from two 
fatal defects. While it is true that both inter- 
jectional and onomatopoetic elements are found 
in most languages, they are always relatively 
unimportant and tend to contrast somewhat with 
the more normal materials of language. The 
very fact that they are constantly being formed 
anew seems to indicate that they belong rather 
to the directly expressive layer of speech which 
intercrosses with the main level of referential 
symbolism. The second difficulty is even more 
serious. The essential problem of the origin of 
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speech is not to attempt to discover the kinds 
of vocal elements which constitute the historical 
nucleus of language. It is rather to point out 
how vocal articulations of any sort could become 
dissociated from their original expressive value. 
About all that can be said at present is that while 
speech as a finished organization is a distinctly 
human achievement, its roots probably lie in the 
power of the higher apes to solve specific prob- 
lems by abstracting general forms or schemata 
from the details of given situations; that the 
habit of interpreting certain selected elements 
in a situation as signs of a desired total one 
gradually led in early man to a dim feeling for 
symbolism; and that in the long run and for 
reasons which can hardly be guessed at the ele- 
ments of experience which were most often 
interpreted in a symbolic sense came to be the 
largely useless or supplementary vocal behavior 
that must have often attended significant action. 
According to this point of view language is not 
so much directly developed out of vocal expres- 
sion as it is an actualization in terms of vocal 
expression of the tendency to master reality, not 
by direct and ad hoc handling of its elements 
but by the reduction of experience to familiar 
forms. Vocal expression is only superficially the 
same as language. The tendency to derive 
speech from emotional expression has not led 
to anything tangible in the way of scientific 
theory and the attempt must now be made to 
see in language the slowly evolved product of a 
peculiar technique or tendency which may be 
called the symbolic one, and to see the relatively 
meaningless or incomplete part as a sign of the 
whole. Language then is what it is essentially 
not because of its admirable expressive power 
but in spite of it. Speech as behavior is a won- 
derfully complex blend of two pattern systems, 
the symbolic and the expressive, neither of which 
could have developed to its present perfection 
without the interference of the other. 

It is difficult to see adequately the functions 
of language, because it is so deeply rooted in 
the whole of human behavior that it may be 
suspected that there is little in the functional 
side of our conscious behavior in which lan- 
guage does not play its part. The primary func- 
tion of language is generally said to be communi- 
cation. There can be no quarrel with this so long 
as it is distinctly understood that there may be 
effective communication without overt speech 
and that language is highly relevant to situations 
which are not obviously of a communicative 
sort. To say that thought, which is hardly pos- 
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sible in any sustained sense without the sym- 
bolic organization brought by language, is that 
form of communication in which the speaker 
and the person addressed are identified in one 
person is not far from begging the question. The 
autistic speech of children seems to show that 
the purely communicative aspect of language has 
been exaggerated. It is best to admit that lan- 
guage is primarily a vocal actualization of the 
tendency to see reality symbolically, that it is 
precisely this quality which renders it a fit 
instrument for communication and that it is in 
the actual give and take of social intercourse 
that it has been complicated and refined into the 
form in which it is known today. Besides the 
very general function which language fulfils in 
the spheres of thought, communication and ex- 
pression which are implicit in its very nature 
there may be pointed out a number of special 
derivatives of these which are of particular in- 
terest to students of society. 

Language is a great force of socialization, 
probably the greatest that exists. By this is meant 
not merely the obvious fact that significant social 
intercourse is hardly possible without language 
but that the mere fact of a common speech 
serves as a peculiarly potent symbol of the social 
solidarity of those who speak the language. The 
psychological significance of this goes far be- 
yond the association of particular languages with 
nationalities, political entities or smaller local 
groups. In between the recognized dialect or 
language as a whole and the individualized 
speech of a given individual lies a kind of lin- 
guistic unit which is not often discussed by the 
linguist but which is of the greatest importance 
to social psychology. This is the subform of a 
language which is current among a group of 
people who are held together by ties of common 
interest. Such a group may be a family, the 
imdergraduates of a college, a labor union, the 
underworld in a large city, the members of a 
club, a group of four or five friends who hold 
together through life in spite of differences of 
professional interest, and untold thousands of 
other kinds of groups. Each of these tends to 
develop peculiarities of speech which have the 
symbolic function of somehow distinguishing 
the group from the larger group into which its 
members might be too completely absorbed. 
The complete absence of linguistic indices of 
such small groups is obscurely felt as a defect 
or sign of emotional poverty. Within the con- 
fines of a particular family, for instance, the 
name Georgy, having once been mispronounced 
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Doody in childhood, may take on the latter form 
forever after; and this unofficial pronunciation 
of a familiar name as applied to a particular 
person becomes a very important symbol indeed 
of the solidarity of a particular family and of the 
continuance of the sentiment that keeps its 
members together. A stranger cannot lightly 
take on the privilege of saying Doody if the 
members of the family feel that he is not entitled 
to go beyond the degree of familiarity sym- 
bolized by the use of Georgy or George. Again, 
no one is entitled to say “trig” or “math” who 
has not gone through certain familiar and pain- 
ful experiences as a high school or undergradu- 
ate student. The use of such words at once 
declares the speaker a member of an unorganized 
but psychologically real group. A self-made 
mathematician has hardly the right to use the 
word “math” in referring to his own interests 
because the student overtones of the word do 
not properly apply to him. The extraordinary 
importance of minute linguistic differences for 
the symbolization of psychologically real as con- 
trasted with politically or sociologically official 
groups is intuitively felt by most people. “He 
talks like us” is equivalent to saying “He is one 
of us.” 

There is another important sense in which 
language is a socializer beyond its literal use as 
a means of communication. This is in the estab- 
lishment of rapport between the members of a 
physical group, such as a house party. It is not 
what is said that matters so much as that some- 
thing is said. Particularly where cultural under- 
standings of an intimate sort are somewhat lack- 
ing among the members of a physical group it 
is felt to be important that the lack be made good 
by a constant supply of small talk. This caressing 
or reassuring quality of speech in general, even 
where no one has anything of moment to com- 
municate, reminds us how much more language 
is than a mere technique of communication. 
Nothing better shows how completely the life 
of man as an animal made over by culture is 
dominated by the verbal substitutes for the 
physical world. 

The use of language in cultural accumulation 
and historical transmission is obvious and im- 
portant. This applies not only to sophisticated 
leveb but to primitive ones as well. A great deal 
of the cultural stock in trade of a primitive 
society is presented in a more or less well de- 
fined linguistic form. Proverbs, medicine for- 
mulae, standardized prayers, folk tales, stand- 
ardized speeches, song texts, genealogies, are 


some of the more overt forms which language 
takes as a culture preserving instrument. The 
pragmatic ideal of education, which aims tb re- 
duce the influence of standardized lore to a 
minimum and to get the individual to educate 
himself through as direct a contact as possible 
with the facts of his environment, is certainly 
not realized among the primitives, who are often 
as word bound as the humanistic tradition itself. 
Few cultures perhaps have gone to the length 
of the classical Chinese culture or of rabbinical 
Jewish culture in making the word do duty for 
the thing or the personal experience as the ulti- 
mate unit of reality. Modem civilization as a 
whole, with its schools, its libraries and its end- 
less stores of knowledge, opinion and sentiment 
stored up in verbalized form, would be unthink- 
able without language made eternal as document. 
On the whole, we probably tend to exaggerate 
the differences between “high” and “low” cul- 
tures or saturated and emergent cultures in the 
matter of traditionally conserved verbal author- 
ity. The enormous differences that seem to exist 
are rather differences in the outward form and 
content of the cultures themselves than in the 
psychological relation which obtains between 
the individual and his culture. 

In spite of the fact that language acts as a 
socializing and uniformizing force it is at the 
same time the most potent single known factor 
for the growth of individuality. The fundamen- 
tal quality of one’s voice, the phonetic patterns 
of speech, the speed and relative smoothness of 
articulation, the length and build of the sen- 
tences, the character and range of the vocabu- 
lary, the stylistic consistency of the words used, 
the readiness with which words respond to the 
requirements of the social environment, in par- 
ticular the suitability of one’s language to the 
language habits of the person addressed — ^all 
these are so many complex indicators of the 
personality. “Actions speak louder than words” 
may be an excellent maxim from the pragmatic 
point of view but betrays little insight into the 
nature of speech. The language habits of people 
are by no means irrelevant as unconscious indi- 
cators of the more important traits of their per- 
sonalities, and the folk is psychologically wiser 
than the adage in paying a great deal of attention 
willingly or not to the psychological significance 
of a man’s language. The normal person is never 
convinced by the mere content of speech but is 
very sensitive to many of the implications of 
language behavior, however feebly (if at all) 
these may have been consciously analyzed. All 
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in all, it is not too much to say that one of the 
really important functions of language is to be 
constantly declaring to society the psychological 
place held by all of its members. Besides this 
more general type of personality expression or 
fulfilment there is to be kept in mind the impor- 
tant role which language plays as a substitutive 
means of expression for those individuals who 
have a greater than normal difficulty in adjusting 
themselves to the environment in terms of pri- 
mary action patterns. Even in the most primitive 
cultures the strategic word is likely to be more 
powerful than the direct blow. It is unwise to 
speak too blithely of ^‘mere” words, for to do so 
may be to imperil the value and perhaps the very 
existence of civilization and personality. 

The languages of the world may be classified 
either structurally or genetically. An adequate 
structural analysis is an intricate matter and no 
classification seems to have been suggested 
which does justice to the bewildering variety of 
known forms. It is useful to recognize three 
distinct criteria of classification: the relative 
degree of synthesis or elaboration of the words 
of the language; the degree to which the various 
parts of a word are welded together; and the 
extent to which the fundamental relational con- 
cepts of the language are directly expressed as 
such. As regards synthesis languages range all 
the way from the isolating type, in which the 
single word is essentially unanalyzable, to the 
type represented by many American Indian 
languages, in which the single word is function- 
ally often the equivalent of a sentence with many 
concrete references that would in most languages 
require the use of a number of words. Four 
stages of synthesis may be conveniently recog- 
nized; the isolating type, the weakly synthetic 
type, the fully synthetic type and the polysyn- 
thetic type. The classical example of the first 
type is Chinese, which does not allow the words 
of the language to be modified by internal 
changes or the addition of prefixed or suffixed 
elements to express such concepts as those of 
number, tense, mode, case relation and the like. 
This seems to be one of the more uncommon 
types of language and is best represented by a 
number of languages in eastern Asia. Besides 
Chinese itself Siamese, Burmese, modern Ti- 
betan, Annamite and Khmer, or Cambodian, may 
be given as examples. The older view, which 
regarded such languages as representing a pecul- 
iarly primitive stage in the evolution of lan- 
guage, may now be dismissed as antiquated. All 
evidence points to the contrary hypothesis that 
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such languages are the logically extreme ana- 
lytic developments of more synthetic languages 
which because of processes of phonetic disin- 
tegration have had to reexpress by analytical 
means combinations of ideas originally expressed 
within the framework of the single word. The 
weakly synthetic type of language is best rep- 
resented by the most familiar modern languages 
of Europe, such as English, French, Spanish, 
Italian, German, Dutch and Danish. Such lan- 
guages modify words to some extent but have 
only a moderate formal elaboration of the word. 
The plural formations of English and French, 
for instance, are relatively simple and the tense 
and modal systems of all the languages of this 
type tend to use analytic methods as supple- 
mentary to the older synthetic one. The third 
group of languages is represented by such lan- 
guages as Arabic and earlier Indo-European 
languages, like Sanskrit, Latin and Greek. These 
are all languages of great formal complexity, in 
which classificatory ideas, such as sex gender, 
number, case relations, tense and mood, are 
expressed with considerable nicety and in a great 
variety of ways. Because of the rich formal im- 
plications of the single word the sentence tends 
not to be so highly energized and ordered as in 
the first mentioned types. Lastly, the polysyn- 
thetic languages add to the formal complexity 
of the treatment of fundamental relational ideas 
the power to arrange a number of logically dis- 
tinct, concrete ideas into an ordered whole 
within the confines of a single word. Eskimo and 
Algonquin are classical examples of this type. 

From the standpoint of the mechanical co- 
hesiveness with which the elements of words are 
united languages may be conveniently grouped 
into four types. The first of these, in which there 
is no such process of combination, is the iso- 
lating type already referred to. To the second 
group of languages belong all those in which the 
word can be adequately analyzed into a mechan- 
ical sum of elements, each of which has its more 
or less clearly established meaning and each of 
which is regularly used in all other words into 
which the associated notion enters. These are 
the so-called agglutinative languages. The ma- 
jority of languages seem to use the agglutinative 
technique, which has the great advantage of 
combining logical analysis with economy of 
means. The Altaic languages, of which Turkish 
is a good example, and the Bantu languages of 
Africa are agglutinative in form. In the third 
type, the so-called inflective languages, the de- 
gree of union between the radical element or 
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Stem of the word and the modifying prefixes or 
suffixes is greater than in the agglutinative lan- 
guages, so that it becomes difficult in many cases 
to isolate the stem and set it off against the 
accreted elements. More important than this, 
however, is the fact that there is less of a one 
to one correspondence between the linguistic 
element and the notion referred to than in the 
agglutinative languages. In Latin, for instance, 
the notion of plurality is expressed in a great 
variety of ways which seem to have little pho- 
netic connection with each other. For example, 
the final vowel or diphthong of equt (horses), 
dona (gifts), mensae (tables) and the final vowel 
and consonant of hostes (enemies) are function- 
ally equivalent elements the distribution of 
which is dependent on purely formal and his- 
torical factors that have no logical relevance. 
Furthermore in the verb the notion of plurality 
is quite differently expressed, as in the last two 
consonants of amant (they love). It used to be 
fashionable to contrast in a favorable sense the 
“chemical” qualities of such inflective languages 
as Latin and Greek with the soberly mechanical 
quality of such languages as Turkish. But these 
evaluations may now be dismissed as antiquated 
and subjective. They were obviously due to the 
fact that scholars who wrote in English, French 
and German were not above rationalizing the 
linguistic structures with which they were most 
familiar into a position of ideal advantage. As 
an offshoot of the inflective languages may be 
considered a fourth group, those in which the 
processes of welding, due to the operation of 
complex phonetic laws, have gone so far as to 
result in the creation of patterns of internal 
change of the nuclear elements of speech. Such 
familiar English examples as the words sing, 
sang, sung, song will serve to give some idea of 
the nature of these structures, which may be 
termed symbolistic. The kinds of internal change 
which may be recognized are changes in vocalic 
quality, changes in consonants, changes in quan- 
tity, various types of reduplication or repetition, 
changes in stress accent and, as in Chinese and 
many African languages, changes in pitch. The 
classical example of this type of language is 
Arabic, in which as in the other Semitic lan- 
guages nuclear meanings are expressed by se- 
quences of consonants, which have, however, to 
be connected by significant vowels whose se- 
quence patterns establish fixed functions inde- 
pendent of the meanings conveyed by the 
consonantal framework. 

Elaboration and technique of word analysis 


are perhaps of less logical and psychological 
significance than the selection and treatment of 
fundamental relational concepts for grammaficical 
treatment. It would be very difficult, however, 
to devise a satisfactory conceptual classification 
of languages because of the extraordinary diver- 
sity of the concepts and classifications of ideas 
which are illustrated in linguistic form. In the 
Indo-European and Semitic languages, for in- 
stance, noun classification on the basis of gender 
is a vital principle of structure; but in most of 
the other languages of the world this principle 
is absent, although other methods of noun classi- 
fication are found. Again, tense or case relations 
may be formally important in one language, for 
example, Latin, but of relatively little grammat- 
ical importance in another, although the logical 
references implied by such forms must naturally 
be taken care of in the economy of the language, 
as, for instance, by the use of specific words 
within the framework of the sentence. Perhaps 
the most fundamental conceptual basis of classi- 
fication is that of the expression of fundamental 
syntactic relations as such versus their expres- 
sion in necessary combination with notions of a 
concrete order. In Latin, for example, the notion 
of the subject of a predicate is never purely 
expressed in a formal sense, because there is no 
distinctive symbol for this relation. It is impos- 
sible to render it without at the same time 
defining the number and gender of the subject 
of the sentence. There are languages, however, 
in which syntactic relations are expressed purely, 
without admixture of implications of a non- 
relational sort. We may speak therefore of pure 
relational languages as contrasted with mixed 
relational languages. Most of the languages with 
which we are familiar belong to the latter cate- 
gory. It goes without saying that such a con- 
ceptual classification has no direct relation to the 
other two types of classification which we have 
mentioned. 

The genetic classification of languages is one 
which attempts to arrange the languages of the 
world in groups and subgroups in accordance 
with the main lines of historical connection, 
which can be worked out on the basis either of 
documentary evidence or of a careful compari- 
son of the languages studied. Because of the fat 
reaching effect of slow phonetic changes and of 
other causes languages which were originally 
nothing but dialects of the same form of speech 
have diverged so widely that it is not apparent 
that they are but specialized developments of a 
single prototype. An enormous amount of work 



Language 


has been done in the genetic classification and 
subclassification of the languages of the world, 
but Very many problems still await research and 
solution. At the present time it is known defi- 
nitely that there are certain very large linguistic 
groups, or families, as they are often called, the 
members of which may, roughly speaking, be 
looked upon as lineally descended from lan- 
guages which can be theoretically reconstructed 
in their main phonetic and structural outlines. 
It is obvious, however, that languages may so 
diverge as to leave little trace of their original 
relationship. It is therefore very dangerous to 
assume that languages are not at last analysis 
divergent members of a single genetic group 
merely because the evidence is negative. The 
only contrast that is legitimate is between lan- 
guages known to be historically related and 
languages not known to be so related. Languages 
known to be related cannot be legitimately con- 
trasted with languages known not to be related. 

Because of the fact that languages have dif- 
ferentiated at different rates and because of the 
important effects of cultural diffusion, which 
have brought it about that strategically placed 
languages, such as Arabic, Latin and English, 
have spread over large parts of the earth at the 
expense of others, very varied conditions are 
found to prevail in regard to the distribution of 
linguistic families. In Europe, for instance, there 
are only two linguistic families of importance 
represented today, the Indo-European languages 
and the Ugro- Finnic languages, of which Fin- 
nish and Hungarian are examples. The Basque 
dialects of southern France and northern Spain 
are the survivors of another and apparently iso- 
lated group. On the other hand, in aboriginal 
America the linguistic differentiation is extreme 
and a surprisingly large number of essentially 
unrelated linguistic families must be recognized. 
Some of the families occupy very small areas, 
while others, such as the Algonquin and the 
Athabaskan languages of North America, are 
spread over a large territory. The technique of 
establishing linguistic families and of working 
out the precise relationship of the languages 
included in these families is too difficult to be 
gone into here. It suffices to say that random 
word comparisons are of little importance. Ex- 
perience shows that very precise phonetic rela- 
tions can be worked out between the languages 
of a group and that on the whole fundamental 
morphological features tend to preserve them- 
selves over exceedingly long periods of time. 
Thus modem Lithuanian is in structure, vocab- 
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ulary and, to a large extent, even phonemic 
pattern very much the kind of a language which 
must be assumed as the prototype for the Indo- 
European languages as a whole. In spite of the 
fact that stmctural classifications are in theory 
unrelated to genetic ones and in spite of the fact 
that languages can be shown to have influenced 
each other, not only in phonetics and vocabulary 
but also to an appreciable extent in structure, 
it is not often found that the languages of a ge- 
netic group exhibit utterly irreconcilable stmc- 
tures. Thus even English, which is one of the 
least conservative of Indo-European languages, 
has many far reaching points of structure in 
common with as remote a language as Sanskrit 
in contrast, say, to Basque or Finnish. Again, 
different as are Assyrian, modem Arabic and 
the Semitic languages of Abyssinia they exhibit 
numerous points of resemblance in phonetics, 
vocabulary and stmcture which set them off at 
once from, say, Turkish or the Negro languages 
of the Nile headwaters. 

The complete rationale of linguistic change, 
involving as it does many of the most complex 
processes of psychology and sociology, has not 
yet been satisfactorily worked out, but there are 
a number of general processes that emerge with 
sufficient clarity. For practical purposes inherent 
changes may be distinguished from changes due 
to contact with other linguistic communities. 
There can be no hard line of division between 
these two groups of changes because every indi- 
vidual’s language is a distinct psychological 
entity in itself, so that all inherent changes are 
likely at last analysis to be peculiarly remote or 
subtle forms of change due to contact. The dis- 
tinction, however, has great practical value, all 
the more so as there is a tendency among anthro- 
pologists and sociologists to operate far too 
hastily with wholesale linguistic changes due to 
external ethnic and cultural influences. The 
enormous amount of study that has been lav- 
ished on the history of particular languages and 
groups of languages shows very clearly that the 
most powerful differentiating factors are not 
outside influences, as ordinarily understood, but 
rather the very slow but powerful unconscious 
changes in certain directions which seem to be 
implicit in the phonemic systems and morpholo- 
gies of the languages themselves. These “drifts” 
are powerfully conditioned by unconscious for- 
mal feelings and are made necessary by the 
inability of human beings to actualize ideal pat- 
terns in a permanently set fashion. 

Linguistic changes may be analyzed into pho- 
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netic changes, changes in form and changes in 
vocabulary. Of these the phonetic changes seem 
to be the most important and the most removed 
from direct observation. The factors which lead 
to these phonetic changes are probably exceed- 
ingly complex and no doubt include the opera- 
tion of obscure symbolisms which define the 
relation of various age groups to one another. 
Not all phonetic changes, however, can be ex- 
plained in terms of social symbolism. It seems 
that many of them are due to the operation of 
unconscious economies in actualizing sounds or 
combinations of sounds. The most impressive 
thing about internal phonetic change is its high 
degree of regularity. It is this regularity, what- 
ever its ultimate cause, that is more responsible 
than any other single factor for the enviable 
degree of exactness which linguistics has at- 
tained as a historical discipline. Changes in 
grammatical form often follow in the wake of 
destructive phonetic changes. In many cases it 
can be seen how irregularities produced by the 
disintegrating effect of phonetic change are 
ironed out by the analogical spread of more 
regular forms. The cumulative effect of these 
corrective changes is quite sensil')ly to modify 
the structure of the language in many details 
and sometimes even in its fundamental features. 
Changes in vocabulary are due to a great variety 
of causes, most of which are of a cultural rather 
than of a strictly linguistic nature. The too fre- 
quent use of a word, for instance, may reduce 
it to a commonplace term, so that it needs to be 
replaced by a new word. On the other hand, 
changes of attitude may make certain words with 
their traditional overtones of meaning unaccept- 
able to the younger generation, so that they tend 
to become obsolete. Probably the most impor- 
tant single source of change in vocabulary is the 
creation of new words on analogies which have 
spread from a few specific words. 

Of the linguistic changes due to the more 
obvious types of contact the one which seems 
to have played the most important part in the 
history of language is the “borrowing” of words 
across linguistic frontiers. This borrowing nat- 
urally goes hand in hand with cultural diffusion. 
An analysis of the provenience of the words of 
a given language is frequently an important in- 
dex of the direction of cultural influence. Our 
English vocabulary, for instance, is very richly 
stratified in a cultural sense. The various layers 
of early Latin, mediaeval French, humanistic 
Latin and Greek and modem French borrow- 
ings constitute a fairly accurate gauge of the 


time, extent and nature of the various foreign 
cultural influences which have helped to mold 
English civilization. The notable lack of German 
loan words in English until a very recent period, 
as contrasted with the large number of Italian 
words which were adopted at the time of the 
Renaissance and later, is again a historically sig- 
nificant fact. By the diffusion of culturally im- 
portant words, such as those referring to art, 
literature, the church, military affairs, sport and 
business, there have grown up important trans- 
national vocabularies which do something to 
combat the isolating effect of the large number 
of languages which arc still spoken in the mod- 
ern world. Such borrowings have taken place in 
all directions, but the number of truly important 
source languages is surprisingly small. Among 
the more important of them are Chinese, which 
has saturated the vocabularies of Korean, Japa- 
nese and Annamite; Sanskrit, whose influence 
on the cultural vocabulary of central Asia, India 
and Indo- China has been enormous; Arabic, 
Greek, Latin and French. English, Spanish and 
Italiait have also been of great importance as 
agencies of cultural transmission, but their in- 
fluence seems less far reaching than that of the 
languages mentioned above. The cultural influ- 
ence of a language is not always in direct pro- 
portion to its intrinsic literary interest or to the 
cultural place which its speakers have held in 
the history of the world. For example, while 
Hebrew is the carrier of a peculiarly significant 
culture, actually it has not had as important an 
influence on other languages of Asia as Aramaic, 
a sister language of the Semitic stock. 

The phonetic influence exerted by a foreign 
language may be very considerable, and there 
is a great deal of evidence to show that dialectic 
peculiarities have often originated as a result of 
the unconscious transfer of phonetic habits from 
the language in which one was brought up to 
that which has been adopted later in life. Apart, 
however, from such complete changes in speech 
is the remarkable fact that distinctive phonetic 
features tend to be distributed over wide areas 
regardless of the vocabularies and structures of 
the languages involved. One of the most striking 
examples of this type of distribution is found 
among the Indian languages of the Pacific coast 
of California, Oregon, Washington, British Co- 
lumbia and southern Alaska. Here are a large 
number of absolutely distinct languages, be- 
longing to a number of genetically unrelated 
stocks, so far as we are able to tell, which never- 
theless have many important and distinctive 
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phonetic features in common. An analogous fact 
is the distribution of certain peculiar phonetic 
features in both the Slavic languages and the 
Ugro-Finnic languages, which are unrelated to 
them. Such processes of phonetic diffusion must 
be due to the influence exerted by bilingual 
speakers, who act as unconscious agents for the 
spread of phonetic habits over wide areas. Prim- 
itive man is not isolated, and bilingualism is 
probably as important a factor in the contact of 
primitive groups as it is on more sophisticated 
levels. 

Opinions differ as to the importance of the 
purely morphological influence exerted by one 
language on another in contrast with the more 
external types of phonetic and lexical influence. 
Undoubtedly such influences must be taken into 
account, but so far they have not been shown to 
operate on any great scale. In spite of the cen- 
turies of contact, for instance, between Semitic 
and Indo-European languages we know of no 
language which is definitely a blend of the struc- 
tures of these two stocks. Similarly, while Japa- 
nese is flooded with Chinese loan words, there 
seems to be no structural influence of the latter 
on the former. A type of influence which is 
neither one of vocabulary nor of linguistic form, 
in the ordinary sense of the word, and to which 
insufficient attention has so far been called, is 
that of meaning pattern. It is a remarkable fact 
of modern European culture, for instance, that 
while the actual terms used for certain ideas 
vary enormously from language to language, the 
range of significance of these equivalent terms 
tends to be very similar, so that to a large extent 
the vocabulary of one language tends to be a 
psychological and cultural translation of the vo- 
cabulary of another. A simple example of this 
sort would be the translation of such terms as 
Your Excellency to equivalent but etymologically 
unrelated terms in Russian. Another instance of 
this kind would be the interesting parallelism 
in nomenclature between the kinship terms of 
affinity in English, French and German. Such 
terms as mother-in-law ^ helle-mere and Schwieger- 
mutter are not, strictly speaking, equivalent 
either as to etymology or literal meaning but 
they are patterned in exactly the same manner. 
Thus mother-in-law and father-in-law are paral- 
lel in nomenclature to belle-mere and beau-pere 
and to Schwiegermutter and Schwiegervater . 
These terms clearly illustrate the diffusion of a 
lexical pattern which in turn probably expresses 
a growing feeling of the sentimental equivalence 
of blood relatives and relatives by marriage. 
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The importance of language as a whole for 
the definition, expression and transmission of 
culture is undoubted. The relevance of linguistic 
details, in both content and form, for the pro- 
founder understanding of culture is also clear. 
It does not follow, however, that there is a 
simple correspondence between the form of a 
language and the form of the culture of those 
who speak it. The tendency to see linguistic 
categories as directly expressive of overt cultural 
outlines, which seems to have come into fashion 
among certain sociologists and anthropologists, 
should be resisted as in no way warranted by 
the actual facts. There is no general correlation 
between cultural type and linguistic structure. 
So far as can be seen, isolating or agglutinative 
or inflective types of speech arc possible on any 
level of civilization. Nor does the presence or 
absence of grammatical gender, for example, 
seem to have any relevance for the understand- 
ing of the social organization or religion or folk- 
lore of the associated peoples. If there were any 
such parallelism as has sometimes been main- 
tained, it would be quite impossible to under- 
stand the rapidity with which culture diffuses in 
spite of profound linguistic differences between 
the borrowing and giving communities. The 
cultural significance of linguistic form, in other 
words, lies on a much more submerged level 
than on the overt one of definite cultural pattern. 
It is only very rarely, as a matter of fact, that 
it can be pointed out how a cultural trait has 
had some influence on the fundamental structure 
of a laiiguage. To a certain extent this lack of 
correspondence may be due to the fact that 
linguistic changes do not proceed at the same 
rate as most cultural changes, which are on the 
whole far more rapid. Short of yielding to an- 
other language which takes its place, linguistic 
organization, largely because it is unconscious, 
tends to maintain itself indefinitely and does not 
allow its fundamental formal categories to be 
seriously influenced by changing cultural needs. 
If the forms of culture and language were then 
in complete correspondence with one another, 
the nature of the processes making for linguistic 
and cultural changes respectively would soon 
bring about a lack of necessary correspondence. 
This is exactly what is found to be the case. 
Logically it is indefensible that the masculine, 
feminine and neuter genders of German and 
Russian should be allowed to continue their 
sway in the modem world; but any intellec- 
tualist attempt to weed out these unnecessary 
genders would obviously be fruitless, for the 
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normal speaker does not actually feel the clash 
which the logician requires. 

It is another matter when we pass from gen- 
eral form to the detailed content of a language. 
Vocabulary is a very sensitive index of the cul- 
ture of a people and changes of meaning, loss of 
old words, the creation and borrowing of new 
ones are all dependent on the history of culture 
itself. Languages differ widely in the nature of 
their vocabularies. Distinctions which seem in- 
evitable to us may be utterly ignored in lan- 
guages which reflect an entirely different type 
of culture, while these in turn insist on distinc- 
tions which are all but unintelligible to us. Such 
differences of vocabulary go far beyond the 
names of cultural objects, such as arrow point, 
coat of armor or gunboat. They apply just as 
well to the mental world. It would be difficult 
in some languages, for instance, to express the 
distinction which we feel between “to kill” and 
“to murder” for the simple reason that the 
underlying legal philosophy which determines 
our use of these words does not seem natural 
to all societies. Abstract terms, which are so 
necessary to our thinking, may be infrequent 
in a language whose speakers formulate their 
behavior on more pragmatic lines. On the other 
hand, the question of the presence or absence 
of abstract nouns may be bound up with the 
fundamental form of the language; and there 
exist a large number of primitive languages 
whose structure allows of the very ready creation 
and use of abstract nouns of quality or action. 

There are many language patterns of a special 
sort which are of interest to the social scientist. 
One of these is the tendency to create tabus for 
certain words or names. A very widespread cus- 
tom among primitive peoples, for instance, is the 
tabu which is placed not only on the use of 
the name of a person recently deceased but of 
any word that is etymologically connected in the 
feeling of the speakers with such a name. This 
means that ideas have often to be expressed by 
circumlocutions or that terms must be borrowed 
from neighboring dialects. Sometimes certain 
names or words are too holy to be pronounced 
except under very special conditions, and curi- 
ous patterns of behavior develop which are de- 
signed to prevent one from making use of such 
interdicted terms. An example of this is the 
Jewish custom of pronouncing the Hebrew name 
for God, not as Yahwe or Jehovah but as Adonai, 
My Lord. Such customs seem strange to us but 
equally strange to many primitive communities 
would be our extraordinary reluctance to pro- 


nounce obscene words under normal social con- 
ditions. Another class of special linguistic phe- 
nomena is the use of esoteric language devices, 
such as passwords or technical terminologies for 
ceremonial attitudes or practises. Among the 
Eskimo, for example, the medicine man has a 
peculiar vocabulary which is not understood by 
those who are not members of his guild. Special 
dialectic forms or otherwise peculiar linguistic 
patterns are common among primitive peoples 
for the texts of songs. Sometimes, as in Mela- 
nesia, such song texts are due to the influence of 
neighboring dialects. This is strangely analogous 
to the practise among ourselves of singing songs 
in Italian, French or German rather than in 
English, and it is likely that the historical proc- 
esses which have led to the parallel custom are 
of a similar nature. Thieves* jargons and secret 
languages of children may also be mentioned. 
These lead over into special sign and gesture 
languages, many of which are based directly on 
spoken or written speech; they seem to exist on 
many levels of culture. The sign language of the 
Plains Indians of North America arose in re- 
sponse to the need for some medium of com- 
munication between tribes speaking mutually 
unintelligible languages. Within the Christian 
church may be noted the elaboration of gesture 
languages by orders of monks vowed to silence. 
Not only a language or a terminology but the 
mere external form in which it is written may 
become important as a symbol of sentimental or 
social distinction. Thus Croatian and Serbian 
are essentially the same language but they are 
presented in very different outward forms, the 
former being written in Latin characters, the 
latter in the Cyrillic character of the Greek 
Orthodox church. This external difference, as- 
sociated with a difference of religion, has of 
course the important function of preventing 
people who speak closely related languages or 
dialects but who wish for reasons of sentiment 
not to confound themselves in a larger unity 
from becoming too keenly aware of how much 
they actually resemble each other. 

The relation of language to nationalism and 
internationalism presents a number of interest- 
ing sociological problems. Anthropology makes 
a rigid distinction between ethnic units based 
on race, on culture and on language. It points 
out that these do not need to coincide in the 
least — ^that they do not, as a matter of fact, often 
coincide in reality. But with the increased em- 
phasis on nationalism in modem times the ques- 
tion of the symbolic meaning of race and Ian- 
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guage has taken on a new significance and, 
whatever the scientist may say, the layman is 
ever inclined to see culture, language and race 
as but different facets of a single social unity, 
which he tends in turn to identify with such a 
political entity as England or France or Ger- 
many. To point out, as the anthropologist easily 
can, that cultural distributions and nationalities 
override language and race groups does not end 
the matter for the sociologist, because he feels 
that the concept of nation or nationality must 
be integrally imaged by the non-analytical per- 
son as carrying with it the connotation, real 
or supposed, of both race and language. From 
this standpoint it really makes little difference 
whether history and anthropology support the 
popular identification of nationality, language 
and race. The important thing to hold on to is 
that a particular language tends to become the 
fitting expression of a self-conscious nationality 
and that such a group will construct for itself 
in spite of all that the physical anthropologist 
can do a race to which is to be attributed the 
mystic power of creating a language and a cul- 
ture as twin expressions of its psychic peculi- 
arities. 

So far as language and race are concerned, it 
is true that the major races of man have tended 
in the past to be set off against each other by 
important differences of language. There is less 
point to this, however, than might be imagined, 
because the linguistic differentiations within any 
given race are just as far reaching as those which 
can be pointed out across racial lines, yet they 
do not at all correspond to sub racial units. Even 
the major races are not always clearly sundered 
by language. This is notably the case with the 
Malayo-Polynesian languages, which are spoken 
by peoples as racially distinct as the Malays, 
the Polynesians and the Negroes of Mela- 
nesia. Not one of the great languages of modem 
man follows racial lines. French, for example, 
is spoken by a highly mixed population, which 
is largely Nordic in the north, Alpine in the 
center and Mediterranean in the south, each of 
these sub races being liberally represented in the 
rest of Europe. 

While language differences have always been 
important symbols of cultural difference, it is 
only in comparatively recent times, with the 
exaggerated development of the ideal of the sov- 
ereign nation and with the resulting eagerness 
to discover linguistic symbols for this ideal of 
sovereignty, that language differences have taken 
on an implication of antagonism. In ancient 
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Rome and all through mediaeval Europe there 
were plenty of cultural differences running side 
by side with linguistic ones, and the political 
status of Roman citizen or the fact of adherence 
to the Roman Catholic church was of vastly 
greater significance as a symbol of the individ- 
ual’s place in the world than the language or 
dialect which he happened to speak. It is prob- 
ably altogether incorrect to maintain that lan- 
guage differences are responsible for national 
antagonisms. It would seem to be much more 
reasonable to suppose that a political and na- 
tional unit, once definitely formed, uses a pre- 
vailing language as a symbol of its identity, 
whence gradually emerges the peculiarly mod- 
em feeling that every language should properly 
be the expression of a distinctive nationality. In 
earlier times there seems to have been little 
systematic attempt to impose the language of a 
conquering people on the subject people, al- 
though it happened frequently as a result of the 
processes implicit in the spread of culture that 
such a conqueror’s language was gradually taken 
over by the dispossessed population. Witness 
the spread of the Romance languages and of the 
modem Arabic dialects. On the other hand, it 
seems to have happened about as frequently that 
the conquering group was culturally and lin- 
guistically absorbed and that their own language 
disappeared without necessary danger to their 
privileged status. Thus foreign dynasties in 
China have always submitted to the superior 
culture of the Chinese and have taken on their 
language. In the same way the Moslem Moguls 
of India, while tme to their religion, which was 
adopted by millions in northern India, made 
one of the Hindu vernaculars the basis of the 
great literary language of Moslem India, Hin- 
dustani. Definitely repressive attitudes toward 
the languages and dialects of subject peoples 
seem to be distinctive only of European political 
policy in comparatively recent times. The at- 
tempt of czarist Russia to stamp out Polish by 
forbidding its teaching in the schools and the 
similarly repressive policy of contemporary Italy 
in its attempt to wipe out German from the 
territory recently acquired from Austria are 
illuminating examples of the heightened empha- 
sis on language as a symbol of political allegiance 
in the modem world. 

To match these repressive measures there is 
the oft repeated attempt of minority groups to 
erect their language into the status of a fully 
accredited medium of cultural and literary ex- 
pression. Many of these restored or semimanu- 
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factured languages have come in on the wave of 
resistance to exterior political or cultural hos- 
tility. Such are the Gaelic of Ireland, the Lithu- 
anian of a recently created republic and the 
Hebrew of the Zionists. In other cases such 
languages have come in more peacefully because 
of a sentimental interest in local culture. Such 
are the modern Proven9al of southern France, 
the Plattdeutsch of northern Germany, Frisian 
and the Norwegian landsmaal. It is doubtful 
whether these persistent attempts to make true 
culture languages of local dialects that have long 
ceased to be of primary literary importance can 
succeed in the long run. The failure of modern 
Proven9al to hold its own and the very dubious 
success of Gaelic make it seem probable that 
following the recent tendency to resurrect minor 
languages will come a renewed leveling of speech 
more suitably expressing the internationalism 
which is slowly emerging. 

The logical necessity of an international lan- 
guage in modem times is in strange contrast to 
the indifference and even opposition with which 
most people consider its possibility. The at- 
tempts so far made to solve this problem, of 
which Esperanto has probably had the greatest 
measure of practical success, have not affected 
more than a very small proportion of the people 
whose international interests and needs might 
have led to a desire for a simple and uniform 
means of international expression, at least for 
certain purposes. It is in the less important 
countries of Europe, such as Czechoslovakia, 
that Esperanto has been moderately successful, 
and for obvious reasons. The opposition to an 
international language has little logic or psy- 
chology in its favor. The supposed artificiality 
of such a language as Esperanto or of any of 
the equivalent languages that have been pro- 
posed has been absurdly exaggerated, for in 
sober truth there is practically nothing in these 
languages that is not taken from the common 
stock of words and forms which have gradually 
developed in Europe. Such an international lan- 
guage could of course have only the status of a 
secondary form of speech for distinctly limited 
purposes. Thus considered the learning of a 
constructed international language offers no fur- 
ther psychological problem than the learning of 
any other language which is acquired after child- 
hood through the medium of books and with 
the conscious application of grammatical rules. 
The lack of interest in the international language 
problem in spite of the manifest need for one 
is an excellent example of how little logic or 


intellectual necessity has to do with the acquire- 
ment of language habits. Even the acquirir^ of 
the barest smattering of a foreign national lan- 
guage is imaginatively equivalent to some meas- 
ure of identification with a people or a culture. 
The purely instrumental value of such knowl- 
edge is frequently nil. Any consciously con- 
structed international language has to deal with 
the great difficulty of not being felt to represent 
a distinctive people or culture. Hence the learn- 
ing of it is of very little symbolic significance for 
the average person, who remains blind to the 
fact that such a language, easy and regular as it 
inevitably must be, would solve many of his 
educational and practical difficulties at a single 
blow. The future alone will tell whether the 
logical advantages and theoretical necessity of 
an international language can overcome the 
largely symbolic opposition which it has to meet. 
In any event it is at least conceivable that one 
of the great national languages of modem times, 
such as English or Spanish or Russian, may in 
due course find itself in the position of a de facto 
international language without any conscious 
attempt having been made to put it there. 

Edward Sapir 
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LAO TZU. See Taoism. 

LAPLACE, MARQUIS DE, Pierre Simon 
(1749-1827), French mathematician. Laplace, 
famous for his nebular hypothesis and for his 
work in celestial mechanics, was among the first 
to call attention to the importance of the appli- 
cation of the calculus of probability to the moral 
sciences and to the study of social facts. 

It was Laplace who at the end of the eight- 
eenth century was responsible for giving to the 
mathematical science of chance the systematic 
unity which it had hitherto lacked. “On the 
whole, the Theory of Probability is more in- 
debted to him than to any other mathematician” 
(Todhunter, p. 464). Ilis great treatise. La thd- 
orie analytique des prohahilites (Paris 1812, 3rd 
ed. 1820), which is even today the most com- 
plete work ever devoted to this branch of sci- 
ence, was the source of all subsequent develop- 
ments. It united in a single body all the ana- 
lytical methods which had been put forward 
since Pascal. Only a mathematician can appre- 
ciate the importance and the originality of the 
calculus of the generative functions which he 
invented for use in probability, completing and 
simplifying the algebraic methods elaborated 
by Euler and Lagrange, Taylor and Moivre. 
Laplace, however, considered the theory of 
probability as fundamentally merely “good sense 
reduced to calculation” and for this reason en- 
deavored to present its principles and applica- 
tions in a popular manner in his Essai philoso- 
phique sur les probahiliUs (5th ed. Paris 1825; tr. 
by F. W. Truscott and F. I^. Emory, New York 
1902), published in 1814 as the introduction to 
the second edition of the Thiorie analytique. 
In this treatise he shows that the science of 
chance, founded on a very abstract philosophy 
and on the most subtle algebra, ought to be 
utilized in the future for legislation, economics, 
politics and the conduct of business; and he 
therefore studies the bearing of the science of 
probability on such subjects as the reliability of 
witnesses, the selections and decisions of assem- 
blies, the judgments of tribunals, mortality 


tables, average length of life, the proportion of 
masculine and feminine births, insurance, the 
profits of gambling establishments and the like. 
To all such questions one may apply within the 
limits of observed data the theorems on the 
“probability of causes,” a subject in which La- 
place was particularly interested. 

The philosophic basis of probability, as ex- 
pounded in this work and in the Thiorie ana- 
lytique^ was that probability represented a sub- 
jective view of phenomena due to our mixture 
of ignorance and knowledge. Complete knowl- 
edge, Laplace held, would reveal a strict deter- 
minism in the universe and would make possible 
an exact prediction of the future. He did not, 
however, wait for the enunciation of strict de- 
terministic laws in the social sciences before 
admitting them to the rank of positive sciences. 
He held that the method of probability consti- 
tuted a method of positive knowledge and that 
in the social sciences as well as in the physical 
sciences there arise problems that can be ap- 
proached only by the analysis of chance. Since 
about 1840 this interpretation of probability has 
been subject to attack, and a rival theory based 
on statistical frequency and on the more or less 
direct acceptance of objective chance has been 
developed by Cournot, Ellis, Venn and others. 
The criticism of Laplace’s philosophy of proba- 
bility does not, however, in any way detract from 
the value of his mathematical analysis or from 
his vision in applying the method of probability 
to a host of diverse problems both in the physi- 
cal and in the social sciences. 

Maurice Halbwachs 
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LAPPO-DANILEVSKY, ALEXANDR SER- 
GEYEVICH (1863-1919), Russian historian. 
Lappo-Danilevsky was professor at the Univer- 
sity of St. Petersburg. He was first interested in 
archaeology but soon turned his attention to the 
study of the social development of Russia in the 
sixteenth and seventeenth centuries. Influenced 
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by Kluchevsky, he was one of the first to apply 
the sociological method to the study of Russian 
history. His principal work is a volume on the 
organization of direct taxation in the Moscow 
state in the seventeenth century (University of 
St. Petersburg, Zapiski istoriko-filologicheskago 
fakulteta, vol. xxiii, 1890), a subject to which he 
was attracted by the consideration of the role of 
the government in the integration of Russia 
during this period. He concluded that the fiscal 
organization of Muscovy was determined by the 
ever increasing needs of the militaristic and im- 
perialistic state, which was the principal if not 
the only factor in shaping the economic and 
social development of the country. While ad- 
mitting the existence in Russia of the primitive 
agrarian commune, which modem scholarship 
regards as very doubtful, he insisted that it was 
under fiscal pressure and particularly due to the 
land tax assessed on the basis of joint responsi- 
bility that the communes acquired a fixed stmc- 
ture and became administrative districts. In the 
course of this study he made for the first time 
systematic use of many unpublished documents, 
chief among which were the cadastral registers 
of the seventeenth century. He failed, however, 
in his attempt to reconstruct the origins of the 
Russian fiscal system and of Russian censuses 
and cadastral registers, because his study did not 
take sufficient account of the development of 
the preceding centuries and because he denied 
a priori any possibility of Byzantine influence. 
He frequently used his sources without first 
subjecting them to critical examination and thus 
committed many errors of interpretation, which 
are listed in Miliukov’s authoritative study Spor- 
nie voprosi v finansovoy istorii moskovskago gosu- 
darstva (Controversial questions in the financial 
history of Muscovy, St. Petersburg 1892). An- 
other great work by Lappo-Danilevsky, a study 
of the process of adscription of peasants to the 
soil in the sixteenth and seventeenth centuries 
(Imperial Academy of Sciences, St. Petersburg, 
Zapiski po istoriko-filologischeskomu otdeleniUy 
vol. V, 1901, p. 51-175), also based on rich and 
hitherto unused documents, is a confirmation of 
Kluchevsky’s views on the subject, according to 
which the de facto adscription caused by the 
inability of the free tenants to discharge their 
debts to the landlords received legal sanction 
from the government. In his theoretical work 
Metodologiya istorii (Methodology of history, 2 
vols., St. Petersburg 1910-13; new ed. of vol. i, 
Petrograd 1923) Lappo-Danilevsky developed 
Rickert’s ideas concerning history as “ideog- 


raphy” and endeavored to prove further that it 
is as exact a discipline as the natural sciences. 

Peter Bizilli 
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LARGE NUMBERS, LAW OF. See Proba- 
bility; Statistics. 

LARGE SCALE PRODUCTION like most 
terms used and useful in economic analysis sig- 
nifies nothing very definite. Neither in extensive 
scope (field of application) nor in intensive meas- 
ure (degree of size) is it restricted in use by 
reference to any conventional standards or lim- 
its. The phrase was first employed principally 
in connection with manufacturing operations to 
describe loosely the transformation wrought by 
the abandonment of handicraft methods and the 
development of the machine technique in the 
volume of goods passing through a particular 
process under a common direction or manage- 
ment. But the linking up or integration of nu- 
merous successive processes under a single pro- 
prietary control and the growth of the variety of 
products turned out by a single productive 
organization — changes which, the first always 
and the second latterly, have frequently accom- 
panied or grown out of the transformation de- 
scribed — are difficult to distinguish from the 
first sort of transformation in their effects upon 
the structure of industry, and in practise they 
have not been sharply excluded from the con- 
cept of large scale production. Moreover the 
increasing scale of organization characteristic of 
economic effort in so many different fields, where 
there may or may not be a significant application 
of the machine technique, is a phenomenon for 
which the term large scale production seemed 
sufficiently appropriate, doubtless largely by 
way of analogy, to justify general adoption. Thus 
banking, insurance, mining, construction, retail 
trade and even agriculture in some of its branches 
may be said to participate in the movement 
toward large scale production. 

In the broad sense in which the phrase is now 
used it may be taken to signify simply a tend- 
ency toward the conduct of economic functions, 
with particular emphasis on their productive 
aspects in so far as these may be segregated, in 
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aggregates or units of organization which are 
lai^e as compared with previous practise. Cor- 
relative to this integrative tendency is an in- 
creasing separation both geographically and 
functionally, first, of the producers and con- 
sumers of particular goods and services; sec- 
ondly, of the various producers cooperating in 
the production of particular goods and services; 
and, finally, of the producers (as aggregate 
groups) of various goods and services. In a word, 
large scale production although it signifies pri- 
marily an increase in productive specialization 
is inseparably bound up with an increasing 
range of economic interdependence not only 
within each specific productive process but also 
throughout the whole economy or economic 
structure of a society. 

The sources of a socio-economic transforma- 
tion so complex and so profound are not easy 
to trace. It will suffice here to call attention to 
two major lines of interpretation or modes of 
approach to the problem. Foremost in prestige 
if not in time or in number of adherents is the 
group of theories which finds the primal root 
from which large scale production sprang, and 
from which its growth is still sustained, in the 
expanding scope of market relationships; that 
is, in commercial considerations. Adam Smith 
gave wide currency to this theory by his cogent 
demonstration of the thesis that “the division 
of labor is limited by the extent of the market.’* 
The other school of interpretation finds the im- 
petus toward large scale operations in techno- 
logical factors. Karl Marx gave special promi- 
nence to the exigencies of the machine technique 
in dictating an increasing aggregation of pro- 
ductive resources under unified management, 
going so far indeed as to postulate the eventual 
complete absorption of all productive operations 
in society in a single organization. Those who 
think with him in this respect — and they are 
legion, although many are not conscious of his 
influence — have rested their case more upon the 
persuasive power of past events (the eighteenth 
and nineteenth century industrial revolution) 
and less upon the appeal of a prospective glori- 
ous consummation. As they see it, it is the 
economic advantages in production upon a large 
scale, permitting a more and more minute divi- 
sion of labor, which impel the growth of business 
units and the expansion of markets. 

According to the first interpretation techno- 
logical improvements are not excluded from the 
causal forces, but their chief significance in the 
promotion of large scale production is in their 


bearing upon the facility of transportation and 
communication. At the same time room is re- 
served for the causal influence of such non- 
technical institutional factors as the conventional 
motives of enterprise, the legal policy toward 
trade, the scope of political organization, the 
growing density of population, the spread of 
education and indeed any factors which may 
affect the feasibility of carrying on regular ex- 
change relationships over wide areas or among 
numerous persons. On the other hand, accord- 
ing to the second interpretation all such devel- 
opments spring from and are but a reflection of 
the inexorable requirements of the machine 
technology. This is not the place to attempt a 
resolution of the fundamental issue. It may be 
observed that in the main the economic his- 
torians incline toward the first interpretation, 
notably Cunningham, Biicher, Schmoller, Som- 
bart and in America N. S. B. Gras, A. P. Usher 
and V. S. Clark. Difficulties attach to an un- 
qualified acceptance of either interpretation. 
The Marxian view is confronted at the outset 
with the indubitable fact that large scale pro- 
duction and a considerable division of labor 
tasks, although not previously prevalent charac- 
teristics, did precede the introduction of either 
automatic or power driven machinery. In Eng- 
land sporadic and yet far from insignificant 
experiments in this direction , particularly in the 
woolen industry, began as early as the middle 
of the sixteenth century. In France under Col- 
bert there were established in the pottery and 
decorative fabric industries factories which have 
continued operations to this day. In America 
throughout the colonial period and well into the 
nineteenth century it was the glass industry 
which afforded perhaps the most conspicuous 
example of capitalistic organization, large scale 
employment, division of labor and production 
for remote markets; yet this was one of the very 
last fields of manufacture to be invaded by the 
machine technique, no important mechanical 
devices having been introduced prior to the 
twentieth century. Again, in reference to the 
extension of large scale production into such 
fields as banking and retail merchandising, the 
technological interpretation of the development 
falls somewhat short of conclusiveness. On the 
other hand, the Smithian view has somehow to 
contrive an explanation of the fact that power 
driven machinery was first used in manufactures 
and had already led to a substantial increase in 
the scale of productive operations, notably in 
the cotton textile industry (both in England and 
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in America) during the early decades of the 
nineteenth century, prior to the application of 
the machine technique in transportation or com- 
munication. 

Those who lay primary emphasis upon the 
commercial factor also encounter a stumbling 
block in the case of agriculture. There despite 
world wide markets for the staple products: 
wheat, cotton, coffee, tobacco — markets more- 
over which were among the first to feel the 
influence of improved transportation — ^the pro- 
ductive units have remained typically small. 
There has been no significant change in the 
average size of farms in the United States, for 
example, since the Civil War. And although 
Brazilian coffee plantations and East Indian rub- 
ber plantations were for a long time fields for 
foreign capital investment on a large scale, there 
is evidence that the average size of holdings has 
recently diminished in both fields. It may well 
be that these simple averages obscure significant 
trends in opposite directions, tending to coun- 
terbalance one another; as, for example, the 
decline in the western part of the United States 
of the extensive “farms,” which were primarily 
livestock ranches, and the growth in the eastern 
districts of small truck, poultry and dairy farms 
as against some increase in the size of cultivated 
holdings in the “dry farming” and one-crop 
areas. But the fact remains, as examination of 
the detailed census data will show, that large 
scale “corporation” farming has made no appre- 
ciable progress in America and that elsewhere 
agricultural units of similar size have been main- 
tained only by virtue of some special legal cir- 
cumstance, as of land tenure, colonial policy or 
“kulak liquidation” measures. Indeed it would 
appear that large scale production is profitable 
in agriculture only where there is virgin soil to 
be exploited, that cropping for the market leads 
inevitably to overproduction and disorganization 
and that the most efficient size of agricultural 
unit may be considerably smaller than is gener- 
ally realized. 

Whatever the causes of the movement toward 
large scale production, there is general agree- 
ment that it has been accompanied by substan- 
tial economic advantages, although not without 
offsetting drawbacks both from the social stand- 
point and from the standpoint of those who 
have been primarily involved in the develop- 
ment. The chief advantages from either view 
may all be subsumed under one heading: a re- 
duction of costs. In economic theory the dis- 
cussion of the relative costs of laige scale pro- 


duction has been closely bound up with the 
analysis of increasing returns {q.v.) and^ the 
theory of monopoly {q>v.). The cla^ic statement 
and solution of the problem was that of Alfred 
Marshall {Principles of Economics and Industry 
and Trade). Sincethe World War theoretic analy- 
sis has been increasingly supplemented by sta- 
tistical study of the relation of size to profits and 
to stability, while emphasis has shifted from the 
advantages of large scale production to its limi- 
tations. 

For the purpose of analyzing the so-called 
economies of large scale production it is helpful 
to distinguish three aspects of the movement: 
large scale output, large scale ownership and 
large scale control. These three phases of the 
development may or may not coexist in the 
growth of any particular productive unit and 
also may or may not be coeval. It is quite pos- 
sible to have a substantial enlargement in any 
one respect without either of the others being 
affected, although commonly a change in one 
direction is accompanied by corresponding if 
not equal change in each of the others. But the 
influences directly responsible for an enlarge- 
ment of the productive unit in each of these 
respects, as well as the immediate consequences 
of such enlargement, are quite different from 
those acting upon the others or following from 
them, and the analysis may therefore proceed 
seriatim. 

Large scale output from a single plant, espe- 
cially in manufacturing, seems to derive its 
major advantages from an application in one 
way or another of the machine technique. By 
this is understood the technique based upon the 
complementary principles of specialization and 
coordination. It involves breaking up a whole 
productive process into its constituent elements 
and simultaneously reintegrating them into a 
thus diversified whole. At every stage the ad- 
vantages gained from this procedure pertain to 
the economy resulting from continuous utiliza- 
tion of productive resources of all sorts, includ- 
ing human effort. But if each unit of productive 
resources engaged, of whatever species, is to be 
kept continuously functioning, if waste of poten- 
tial productive time is to be minimized, two 
things are necessary. In the first place, each 
productive unit must be confined or reduced to 
a narrow range of operations functionwise, if 
not to a single task, in order to avoid the neces- 
sity of repeated stopping, shifting and starting 
with resultant time losses. In the second place, 
to keep each productive unit fiiUy occupied at 
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a single operation or at least stage of the pro- 
ductive process necessitates the continuous 
movbment of large masses of materials through 
a number of these successive specialized opera- 
tions or stages. And this clearly implies not only 
a rigorous coordination of the operations in the 
successive stages of the process but also large 
scale output. 

These advantages and their conditioning fac- 
tors may be illustrated by the development of 
the shoe industry in America. In what has been 
called the home stage of industrial organization, 
as in pioneer households, where shoes were made 
by families for their own use from materials 
they had themselves provided and prepared, the 
losses — ^from a strictly cost point of view — ^in 
time and in material were bound to be substan- 
tial; the unfamiliar tasks of cutting and sewing 
leather were undertaken only occasionally, by 
inexpert hands; the appropriate tools, simple 
though they were, lay idle most of the year; and 
indeed each particular tool was idle during most 
of the shoemaking process. Manifestly a real 
saving resulted from the introduction of a large 
scale output in the handicraft stage of organi- 
zation, with the specialization of itinerant shoe- 
makers, or cordwainers, going from home to 
home to make up a season’s supply of footwear 
for each family from leather provided by the 
consumer. But the time loss of the artisan in 
moving from place to place and shifting from 
task to task was still inordinately large and re- 
mained even after the increasing density of pop- 
ulation in the eastern sections of the country 
during the eighteenth century permitted him to 
settle down to custom work in his own shop. 

A still larger scale of output could be achieved, 
however, and these losses reduced when such 
operations as measuring, fitting, selection and 
cutting of the leather, selling and the like could 
be separated from the actual shoemaking process 
and given over to other specialized hands. This 
was what happened with the development of the 
domestic, or “putting-out,” system of industrial 
organization dominated by the merchant capi- 
talist in the early years of the nineteenth century. 
Under this system still greater specialization was 
gradually realized: to a certain proportion of the 
artisans was assigned the cutting, to another 
group the sewing of the uppers and to still 
another the lasting, welting and finishing op- 
erations. 

But the time losses resulting from distributing 
and collecting materials among numerous small 
scale productive units even in a single locality 
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as well as from the imperfect coordination of 
the speed of the work and the material losses 
resulting from the want of immediate oversight 
of the workers led eventually to the introduction 
of the factory system. This came in America 
only after the middle of the nineteenth century. 
It is significant that it followed closely on the 
invention of the sewing machine. So long as the 
economies realizable from an output larger in 
scale than that made possible by the domestic 
system were confined to the savings in human 
effort and to the savings in materials expense 
from a closer supervision of the accuracy and 
quality of the work and from a reduction of the 
investment in goods in process per unit of out- 
put, the preference of artisans for a self-regu- 
lated working day — ^their reluctance to submit 
to the rigid discipline of factory employment — 
might effectually have blocked the efforts of 
capitalist enterprisers to reduce their costs and 
increase their volume. But with the prospect of 
great savings even in the single process of sewing 
the uppers by machine shoe manufacturers were 
indisposed to let the prospective gains slip 
through their fingers as a result of merely partial 
utilization of the expensive equipment. And 
whether the equipment was leased to domestic 
workers or acquired and kept by them in their 
shops or homes (both arrangements were ac- 
tually experimented with), the laxity of the dis- 
cipline and the poor coordination of the work 
in the various stages of the manufacturing proc- 
ess made the full utilization of the potential 
productive capacity of the machines impossible. 
When added to this the advantages of using 
mechanical power to run the machines and the 
economy in the generation and transmission of 
power for multiple units became evident, shoe 
manufacture by handicraft processes under the 
domestic system was doomed to a speedy decline. 

It is significant that the transformation of 
shoemaking to a factory industry came only after 
large sections of the country had been linked 
together commercially by the steam railroad. 
Finally, it is significant also in the same con- 
nection that the beginning of what is now com- 
monly termed large scale production (or, more 
accurately, large scale output) awaited the in- 
sistent urge supplied by large orders of stand- 
ardized shoes for prompt delivery occasioned by 
the Civil War. 

The theory underlying the practical develop- 
ment of large scale output may be succinctly 
stated. Given the demand, if a method of pro- 
duction is to be introduced and to maintain itself 
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it must b€ more efficient than the method cur- 
rently practised. To be more efficient it must 
yield a higher ratio of output to input; that is, 
secure a maximum utilization of a minimum of 
production resources. If it is to secure such 
utilization it must specialize each unit of every 
productive resource engaged and assure its con- 
tinuous functioning in that single operation by 
keeping it supplied with an uninterrupted flow 
of ^‘work’* (materials and power) through a 
rigidly disciplined coordination of all phases of 
the productive process. In a word, efficiency in 
manufacture requires the machine technique. 

Tliis technique may manifest itself in a single 
manual operation: the time study, instruction 
cards and work charts of scientific management; 
in a mechanical device: the frame, gears, levers, 
cutting tools, jigs of a compound drill, for ex- 
ample, designed by an engineer; in a factory: 
the segregation of tasks, departmentalization, 
classical “division of labor,’’ superintended by a 
works manager; in an industry: the cultivation 
of wheat, its shipment, its grading and storing, 
flour milling, bread baking and retail distribu- 
tion all systematized by market contracts; or in 
a national economy: specialized industries such 
as hat making, shoe manufaaure, automobile 
production, coal mining, coordinated through 
the markets. But on whatever plane it manifests 
itself, its inevitable accompaniment is standardi- 
zation. Repetitive operations at every stage and 
on every plane can proceed without halting, 
adjustment and resultant waste only to the ex- 
tent that each succeeding performance of each 
productive unit is identical with the preceding 
one. And such uniformity can be achieved only 
when standardized materials are to be worked 
up according to standardized specifications. 
Wherever human judgment intervenes, the ma- 
chine technique is superseded. Whether from 
necessity, as in cases where materials are inca- 
pable of standardization or processes are de- 
pendent upon meteorological conditions, or from 
choice, as where the tastes of consumers result 
in a fickle demand, the intervention of judgment 
spells the interruption of repetition and the limi- 
tation of efficiency. 

This is not to say that the limitations upon 
the application of the machine technique and 
the development of productive efficiency — ^limi- 
tations which restrict the growth of large scale 
output — are ipso facto uneconomical. Efficiency 
is a purely technical matter: the ratio of output 
to input. Economy is a matter of value: the ratio 
of value realized to value expended, of product 


to cost. It may very well be therefore that effi- 
ciency might be indefinitely improved by the 
extension of large scale output (application of 
the machine technique), while economy might 
be sacrificed (with resultant “waste” although 
not “loss” of productive factors) by the exten- 
sion of large scale output beyond a given point 
in any particular line of production. Such indeed 
appears to be the actual situation. 

The scale of output in any industry which will 
provide for a comparatively full utilization of 
each unit of every species of productive agent 
required depends in the first instance upon the 
capacity of that unit or complex of units at any 
stage or operation or in any department having 
the maximum potential output (analogous in- 
versely to the weakest link in a chain). The pro- 
ductive units in other stages or departments will 
tend to be enlarged if need be by simple dupli- 
cation of factors. But the very fact that for 
different processes or operations in an industry 
the “size” of the productive units varies means 
in practise that the facilities cannot be expanded 
piecemeal. Thus if in process A the output of a 
single productive unit for a given period be 
represented by 4 and in process D it be repre- 
sented by 5, even though in all the remaining 
processes there might be outputs per unit equiv- 
alent to I or less, full utilization of all productive 
factors could not be achieved, obviously, short 
of a scale of output equivalent to 20 for every 
process. Substantial discrepancies of this sort 
between the capacities per productive unit per 
period in different processes may easily be a 
contributing if not a decisive factor leading to 
the separation of those necessitating the largest 
scale of operation and their organization as a 
distinct branch of industry. 

Concretely, the particular productive proc- 
esses in which the unit factors for practical 
reasons have had to be provided in relatively 
large “chunks” if they were to be provided at 
all economically appear to have been preemi- 
nently power generation and executive manage- 
ment. So long as waterfalls or steam engines 
were the most economical sources of industrial 
power, as generally the former were in the first 
half of the nineteenth century and the latter re- 
mained throughout the second half, the advan- 
tages in dependability and cost of large sized 
generating units together with the impractica- 
bility of transmitting kinetic energy over any 
considerable distance placed a heavy premium 
on large scale output in all the manufacturing 
processes in which power was required. Like- 
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wise the capacity of executive management 
whioh was adequate for even a small enterprise 
was adequate also for conducting the operations 
of a much larger aggregate of “cooperating” 
productive resources. The capacity here was 
chiefly a function of aptitude and experience, 
judgment and knowledge. The importance of 
this factor of fuller utilization of executive ca- 
pacity is perhaps most patent in the development 
of the cotton textile industry in New England, 
where the names of Lowell, Slater, Sprague, 
Brown and Knight came to be synonymous with 
large and expanding operations. But the same 
factor is also evident in the rise of iron and steel 
manufacture from local forges and bloomeries 
to vast, integrated works comprising mining, 
furnace and rolling mill operations. 

While these two types of so-called (but mis- 
named) fixed costs — productive factors, that is, 
the capacity of which tended persistently to out- 
run their effective utilization — have not pro- 
vided the sole forces making for large scale 
output, being undoubtedly supplemented in 
some measure by the pressure of unutilized 
capacity from other sources, as, for example, in 
mere fabricating machines, they do appear to 
have been the most potent forces working in this 
direction in industry generally, at least through- 
out the nineteenth century. Whether they may 
be expected to continue to provide compelling 
impulsion in this direction is, however, another 
question. The development of electrical energy 
as a source of industrial power has brought about 
such a tremendous increase in the economical 
size of a power generating unit, especially with 
the advent of superpower systems, that it has 
already achieved a substantial divorce of this 
process from most branches of manufacturing 
industry. Increasingly industrial power is pur- 
chased in the form of electric current supplied 
from central stations, making possible the 
achievement of maximum utilization of other 
productive factors and minimum costs upon a 
much smaller scale of output in many of these 
branches of production than was heretofore con- 
sidered possible. It is not inconceivable there- 
fore on this account alone that the movement 
toward ever larger scale of output may have been 
arrested and even reversed. In reference to the 
“economies” gained from the fuller utilization 
of the capacities of executive management it 
may be noted that recent developments tending 
to segregate technological experimentation in 
industrial research institutes and in government 
and endowed scientific laboratories, as well as 
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the growth of independent and governmental 
statistical services furnishing more comprehen- 
sive and authentic trade information than any 
single productive enterprise whatever its size 
could hope to assemble, have clearly tended to 
reduce the “advantage of size.” 

There must also be noted the somewhat tenu- 
ous but none the less important distinction be- 
tween mass production and large scale produc- 
tion. The latter term applies essentially to scale 
of organization, even when output and not 
ownership or control is the center of attention. 
Mass production, on the other hand, applies to 
the scale of operation; it usually refers to the 
production of one product or a very limited 
number under special conditions, involving the 
highest degree of standardization and continuous 
operation. In point of time, mass production has 
followed upon large scale production, of which 
indeed it may be considered a special phase. It 
is to be noted also that while large scale pro- 
duction has in general characterized the recent 
period of industrial evolution, mass production 
is and can be characteristic only of certain indus- 
tries. For the most part and regarding essentials 
only, these industries appear to be characterized 
by two distinctive features. In the first place, 
the materials upon which they operate must be 
sufficiently homogeneous to be amenable to uni- 
form treatment. Cement manufacture, and in- 
deed most of the so-called “mill” industries, 
illustrate this feature most clearly; but even in 
such an industry as slaughtering and meat pack- 
ing the units of raw material vary only within 
such limits as permit a standardized, continuous 
process of preparation. In the second place, and 
perhaps even more significantly, these mass pro- 
duction industries are dependent upon mass 
markets. What this means in substance is that 
the product must be one which, if not a “neces- 
sary” according to an old and outmoded eco- 
nomic classification, is salable at a price which 
brings it within the reach directly, as in the 
case of meat and even certain types of automo- 
biles, or indirectly, as in the case of cement 
and tin cans, of a large section of the popula- 
tion. This circumstance makes the industries 
organized upon a mass production basis pecul- 
iarly vulnerable to trade dislocations. For while 
it is true that the output on a tremendous scale 
of one standardized product makes possible 
great reductions in unit cost, the economy, as 
distinct from the efficiency, of mass production 
is conditioned by the extent and the permanence 
of the market. A firm which produces a hand- 
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some profit when operating at full capacity may 
lose heavily when operating at 75 per cent or 
60 per cent of its capacity. Recent studies seem 
to confirm the view that it is the mass production 
industries which tend to be most adversely af- 
fected by industrial crises. Indeed since mass 
production industries are generally dependent 
not only upon an extensive market but, because 
of their exceptional attractiveness during periods 
of prosperity, upon a growing market, it be- 
comes questionable whether the movement of 
the reorganization of industry upon this basis 
has not already overreached itself, i.e. carried 
mass production past the point as well as beyond 
the field where its advantages outweighed its 
limitations even from a strictly profit seeking 
viewpoint. 

It is significant that when allowance is made 
for all the variables affecting basis of enumera- 
tion, period of enumeration and the like, the 
returns of the Census of Manufactures in the 
United States indicate a distinct slowing down 
in the rate of growth of the average size of 
industrial “establishments” since the beginning 
of the present century. There are several diffi- 
culties in the way of statistical measurement of 
the gro\vth of large scale output. The available 
measures are the figures in the census returns 
of most countries as to number of employees, 
capital investment and volume of output. The 
difficulty with the first measure is that it neglects 
entirely the industrial gro\vth accompanying or 
taking place as a result of the introduction of 
labor saving devices. The accuracy of the second 
depends almost exclusively upon the judgment 
of the person making the return, since records 
of original investment are seldom complete and 
still more rarely reliable and even when they 
are both they are vitiated by secular and cyclical 
price movements. The difficulty with the third 
measure, except in the comparatively rare cases 
in which physical measurement is feasible and 
such data are recorded, is that it also uses an 
elastic measuring rod, the monetary unit. Fur- 
thermore as an index of changes in the scale of 
productive operations its dependability is weak- 
ened by the circumstance that census returns 
are taken only intermittently and that successive 
enumerations do not, save by chance, occur in 
identical phases of the business cycle. Despite 
its shortcomings therefore the first measure re- 
mains in general the most useful basis for a study 
of changes in the size of industrial establish- 
ments. 

Without attempting to reproduce the figures 


which tell the story of the growth of large scale 
output the outstanding historical facts may be 
summarized. The transformation had its incep- 
tion in manufactures and in transport, was ex- 
tended slowly in the primary extractive and 
milling industries — mining, lumbering, fisheries 
and agriculture — and has affected the organiza- 
tion of the distributive, entertainment and serv- 
ice trades only recently. It was first experienced 
in Great Britain, where its characteristic features 
and prevalent range of concentration in different 
fields were worked out roughly in the first half 
of the nineteenth century. It wrought a revolu- 
tion in the industrial organization of America 
between i860 and the turn of the century, having 
a time center of gravity around 1885. In Ger- 
many the change came somewhat later and 
rather more suddenly than in other similarly 
situated countries, between 1880 and the out- 
break of the World War. In France the changes 
have perhaps been less extensive in scope, less 
striking in degree and less accelerated in tempo 
than in any other major industrial country. 

It is in the United States that large scale pro- 
duction has developed most spectacularly. Here 
as elsewhere generally the textile industries were 
the first to exhibit the trend toward large scale 
output. In 1859 the average employment per 
establishment in cotton mills was 112, which 
indicated a larger average size of plant than was 
to be found in any other industry. Yet even at 
that time no mill in the country operated as 
many as 100,000 spindles, while a half century 
later the largest mill had 650,000 spindles. The 
hosiery, silk, carpet, woolen and worsted indus- 
tries were also well above the general average 
of size in 1859, with employment per establish- 
ment respectively of 46, 39, 31, 33 and for the 
only three worsted mills enumerated the phe- 
nomenal average of 793. There was a steady 
trend upward in the size of textile mills during 
the next four decades, although the advance was 
less marked in the woolen industry and the 
hosiery trade than in other branches. Woolen 
mills and knitting mills barely doubled in aver- 
age size, while carpet mills increased sevenfold, 
silk mills threefold and cotton mills nearly as 
much. But the most significant developments in 
the general movement were the displacement of 
the textile industries by the metal industries in 
the front rank of large scale operations and the 
spread of this type of organization to many 
other branches of industry. The average number 
of employees per establishment in iron and steel 
manufacture increased from 65 in 1859 333 
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in 1899, or more than fivefold. The largest steel- 
worl^ in the country in i860, the Great Bend 
Iron Works on the Allegheny, had four small 
blast furnaces and represented a total invest- 
ment of $1,000,000. % 1890 the largest steel 
plant had fourteen blast furnaces with an over- 
all capacity at least twenty times greater than 
that of the Great Bend Woriis in i860, and the 
whole plant represented an investment of $25,- 
000,000. Thereafter the growth in size of pro- 
ductive units in this industry was chiefly through 
horizontal and vertical combination and large 
scale ownership. In reference to the spread of 
the large scale output, machine technique, fac- 
tory system movement in manufacturing gener- 
ally, the census data are not directly instructive 
because of a misconceived basis, as well as faulty 
standards, of enumeration. But after suitable 
corrections and allowances are made it may be 
stated conservatively that the census authenti- 
cates an estimate of an increase between 1869 
and 1899 in the average size of industrial estab- 
lishments, measured by employees per estab- 
lishment, of approximately 75 percent. When 
measured by the value-product per establish- 
ment, however, this increase in size amounted 
to roughly 150 percent, or double that shown 
by the employment measure. This reveals strik- 
ingly the extent of the mechanization tendency 
accompanying the factory movement. The cen- 
sus clearly indicates moreover that for manu- 
facturing industry as a whole the movement had 
its most profound and pervasive effects during 
the two decades from 1870 to 1890 and by the 
latter date had substantially run its course. In 
other words, large scale output by the factory 
system had become characteristic of American 
industry by 1890, and the widespread consoli- 
dation movement of the ensuing decade and the 
present century did not on the whole vitally 
affect manufacturing methods or the productive 
organization of industry. The Census Bureau’s 
special monograph. The Integration of Industrial 
Operation y a painstaking study of the data up 
to 1920, reached the following conclusion: “That 
there is, in general, some trend toward larger 
establishments must be expected, for new in- 
dustries are growing rapidly which require large 
establishments for profitable operation, such as 
automobile, rubber-tire, beet-sugar, and elec- 
trical-apparatus enterprises. Since these and 
other similar industries are expanding at a much 
more rapid rate than the older industries they 
naturally tend to raise the general average for 
industry as a whole; but the census data cer- 
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tainly cannot be used to support the hypothesis 
that the tendency for industrial establishments 
since 1900 has been, in general, to increase in 
size. The rapid concentration, so evident in the 
nineteenth century, is by no means so mariced in 
the twentieth” (Census Monograph y no. 3, 1924, 
p. 45). This conclusion requires no amendment 
for extension to the latest available reports of 
the Census of Manufactures, and it supports 
fully the judgment previously expressed that the 
movement toward large scale output in Ameri- 
can industry was a phenomenon of the latter 
part of the nineteenth century. 

The question arises as to the extent to which 
large scale production may be expected to spread 
to other parts of the world. In agriculture the 
plantation system gives indication of serious 
disabilities. Large scale output has thus far 
gained only a feeble hold in China and India, 
and the development of electrical power, as well 
as the tenacity of local habits, may prevent its 
spread. A recent report by an Italian govern- 
ment committee has stressed the advisability of 
small scale industry. On the other hand, Soviet 
Russia is committed to a program of large scale 
and, wherever possible, mass production, in 
agriculture as well as in industry. The first Five 
Year Plan was based upon the development of 
the heavy industries as a preparation for large 
scale output in all fields. Not only was no pro- 
vision made for the continuance of the numer- 
ous household-craft and local-shop industries 
which in prerevolutionary Russia supplied a 
substantial if not a preponderant part of the 
output of fabricated commodities, but these 
forms of production were positively discouraged. 
There is some indication, however, latterly even 
in Russia, of a necessary abandonment of the goal 
of size and a recognition of the need for a cer- 
tain decentralization of industry. Moreover this 
is partly on social but mainly on economic 
grounds. 

Large scale ownership is the second phase of 
large scale production. In a way, it may be con- 
sidered to have superseded large scale output, 
although as the growth of chain stores has dem- 
onstrated it is not contingent upon what is here 
denominated the prior phase. But speaking gen- 
erally it is only after the advantages of large 
scale output in single plants have approached 
exhaustion that the combination of numerous 
more or less identical establishments under a 
single ownership offers alluring prospects for 
business enterprise. Theoretically an adequate 
explanation for this further development in the 
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hierarchy of “size” might appear to be afforded 
by the same reasoning as that which applies to 
the evolution of large scale output. Such an 
explanation would run in terms chiefly of the 
opportunity for fuller utilization of administra- 
tive capacity: a reduction of the bargaining 
horse-play per unit of aggregate product which 
occupies so much of the time of management 
when the scale of ownership is confined to the 
size of distinct operating units. Whether this 
extension of ownership takes the form of a sim- 
ple aggregation of numerous substantially iden- 
tical productive units (as, for example, the Wool- 
worth chain stores) or of an integration of 
numerous productive units operating in succes- 
sive stages of a single industrial process (such 
as the Ford organization) or of a vast congeries 
of productive units operating in a variety of 
industries (for example, the Stinnes concern and 
the Kreuger enterprises), there tends in any case 
to be an economizing of time and effort in the 
negotiation of contracts, the formulation of poli- 
cies and the establishment of routine discipline. 
In short, the work of administration (per unit 
of product) tends to be minimized. 

But the development of large scale ownership 
brings with it far more than this. It involves the 
opportunity for better coordination than the 
market mechanism affords. This is most evident 
perhaps when the large scale ownership takes 
the form of integration in the technical sense. 
It permits of definite planning and adjustment 
of the operations in each stage to the require- 
ments of prior and succeeding stages. As Ger- 
man writers have been wont to insist, the organ- 
ization of trusts cannot be ascribed solely to a 
desire for “control of the market” without taking 
account of the advantages of “independence of 
the market.” But even in the case of the tele- 
phone industry, where essentially there is no 
question of technical integration, large scale 
ownership (a proprietary unification of numer- 
ous independent operating plants) facilitates a 
coordination of the services so superior to what 
might be achieved by the independent owner- 
ship and operation of each of the several “plants” 
as to be practically compulsory. This superior 
coordination is not simply a matter of stand- 
ardization of operating equipment and practise, 
better adjustment of trunk line facilities to re- 
quirements and quicker “connections” between 
stations. It extends even to the planning for 
future growth of the plants as a whole and to the 
adjustment of the productive capacity of auxili- 
ary or ancillary industries to their effective de- 


mand. These are no less social than private 
advantages, it should be observed; and in some 
measure similar factors explain and similar'con- 
sequences pertain to the organization of large 
scale proprietary units even in such industries 
as mercantile trade and banking. 

The extension of large scale ownership even 
more than the growth of large scale output, 
however, appears to receive a substantial part of 
its impetus not only from non-technical factors 
but also from extra -economic factors. In a world 
in which achievement is measured mainly in 
pecuniary terms, in which wealth is the key to 
social esteem and in which business enterprise 
represents the accredited channel for the exhi- 
bition of personal prowess the ownership and 
(at least nominal) responsibility for the success- 
ful operation of a far flung chain of business 
ventures stamp a man as an “empire builder.” 
There are no bounds to such an ambition. 
Pride and emulation impel men like Hugo 
Stinnes, Ivar Kreuger, Lord Melchett, Philip 
Armour and Henry Ford, not to mention lesser 
magnates like the Van Sweringens and Clarence 
Saunders, from one acquisition to another. The 
corporation device is peculiarly fitted to serve 
their ends: it permits the unification in their 
hands of an ever vaster fund of productive 
property than their own accumulations could 
generally hope to reach. Yet the corporate for- 
tunes are popularly identified with their for- 
tunes, and so they are spurred on toward an 
indefinite expansion. It is not surprising there- 
fore that a movement propelled by such forces 
should so frequently end in disaster. The limits 
which human capacities set to the effective 
superintendence and smooth coordination of 
vast and heterogeneous properties are real and 
inescapable. Functional specialization of man- 
agement may go a long way toward providing 
survival value for concerns as their proprietary 
interests grow larger and larger, but eventually 
this very specialization becomes a snare and a 
delusion. The virtues of size become in the end 
its worst vices. 

Large scale control appears to have grown 
out of and, in the dynamic aspect of large scale 
production, to have of late superseded large 
scale ownership. Indeed the concentration of 
the discretionary power to determine the vital 
policies of numerous productive enterprises in 
the hands of others than their collective owners 
is clearly predicated upon the growth of the 
proprietary units to a size greater than that in 
which it is practicable for all of the “owners” 
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to participate in the formulation and execution 
of pQlicies. In short, it is only when by force of 
circumstances control has been divorced from 
ownership that it can be effectually concentrated 
upon a large scale, enabling “size’* thus to over- 
reach the order of magnitude to which the exi- 
gencies of ownership persuasion and ownership 
responsibility confine it. 

The advantages which furnish the motivation 
for the development of this species of concen- 
tration, for the extension of large scale produc- 
tion from the sphere of big business into the 
realm of high finance, are very infrequently 
referred to as “economies.” This abandonment 
of traditional nomenclature doubtless has a 
sound basis in fact. But its adequate explanation 
calls also for some recognition of the surrepti- 
tious character of this phase of the development 
of large scale production. In most countries the 
evolution of industrial concentration upon this 
plane and in this degree is, at least as yet, with- 
out explicit legal sanction. This is not to say 
that it is regarded as illegal even in countries, 
like the United States, which remain committed 
to the policy of fostering rugged independence 
and forthright competition in trade. Rather the 
very novelty of the devices for achieving and 
exercising large scale control tends to stamp the 
movement with an extralegal character. Its sanc- 
tions rest in private interest rather than in settled 
public policy. 

Large scale control appears to have sprung 
primarily from the quest for power and prestige 
instead of from the pursuit of either technical 
economies or commercial advantages. The ex- 
istence of huge aggregates of capital nominally 
under a single ownership but actually owned by 
widely scattered corporate security holders of- 
fered a challenge to the will to mastery. The 
pyramiding of control has been facilitated by 
the adroit use of such devices as the proxy sys- 
tem, the issuance of non-voting securities and 
above all the erection of a superstructure of 
holding companies, in each of which the pos- 
session of a small minority of ownership inter- 
ests is adequate to assure control over subordi- 
nate units. This development appears to have 
been carried further in the United States than 
in most other industrialized countries and in the 
United States further in the field of the public 
utilities than in most other fields of investment. 
But it is plainly capable of wider application 
than it has hitherto enjoyed. And the lucrative 
emoluments attached to the possession of large 
scale control divorced from proprietary respon- 
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sibility, such as the generous allowances for 
underwriting fees and for other financial serv- 
ices — ^not to mention that still more fruitful 
source of gain, security speculation backed by 
deliberate manipulation of accounts — bid fair to 
foster extensive developments in this direction 
in the future. This of course presupposes the 
continuance of the legal status quo ante. 

The social and economic consequences of 
large scale production vary according to the type 
or phase of the movement considered. In a sense 
it has justified both the hopes and the fears of 
those groups of early observers who saw in it 
either the possibility of emancipation from toil 
and poverty, the basis of the new socialist state 
or, on the other hand, the end of all individual 
sufficiency and social stability and the increasing 
exploitation of the worker. Perhaps the most 
distinctive effect of the growth of large scale 
output is the advance made possible, by in- 
creased productivity, in the general standard of 
living. Probably the most salient outcome of the 
development of large scale ownership, although 
it has undoubtedly contributed something to the 
rise of the plane of living, is the increasing 
standardization of consumption; while the most 
significant result of the emergence of large scale 
control appears to be the deflection of the ener- 
gies of the boldest and most enterprising ele- 
ments of the community into sterile if not 
predatory channels. 

Viewed comprehensively and in its larger 
aspects there seems little reason to doubt that 
the whole movement toward ever widening 
interdependence, integration and concentration 
has brought upon the masses of the people which 
have come within its ambit a sense of lethargy, 
of futility, of frustration and a real atrophy of 
the powers of self-direction and self-expression 
for which the advance in the material comforts 
of life affords a poor compensation. Moreover 
the insecurity which attaches to the claims of 
the ordinary worker and investor to participa- 
tion in the usufruct of large scale industry, 
under the institutional arrangements which still 
prevail in most western coimtries despite these 
revolutionary economic developments, makes it 
questionable whether even the vaunted offsets 
to their steady loss of real independence have 
genuine substance. However this may be, it is 
certain that the growth of large scale output has 
tended to submerge the workers, as the advance 
of large scale ownership has tended to subdue 
the consumers and as the development of large 
scale control has brought about the eclipse of 
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independent enterprisers and the disfranchise- 
ment of investors. 

Loss of elasticity — progressive incapacity for 
spontaneous adaptation to new conditions — ^is 
the manifest outcome of this increasing speciali- 
zation and subjugation in industrialized coun- 
tries. The resiliency and flexibility of a laissez 
faire economy, under the technological and so- 
cial conditions characteristic of the period in 
which that type of institutional structure took 
shape, were among the most favorable factors 
promoting the survival of and gaining ascend- 
ancy for the societies which adopted it. But 
under the new technology and its accompani- 
ment of large scale production those same soci- 
eties in so far as they still hold to the same 
institutional framework appear to be confronted 
with a grave dilemma. On the one hand, in the 
productive sphere there is an increasing pressure 
toward stan^rdization of the supplies of goods 
(from so-called fixed costs, overhead costs and 
intensive specialization). On the other hand, in 
the sphere of consumption, while standardiza- 
tion is conspicuous enough, demand tends to 
be transient, febrile and undependable. This is 
partly due to the feet that with increasing pro- 
ductivity and the rise in the general standard of 
living an increasing proportion of the social in- 
come is perforce spent upon goods and services 
catering to passing wants instead of being de- 
voted to imperative human needs. To an even 
greater extent, however, it appears to be trace- 
able to the circumstance that savings also and 
for the same reasons, assigned a steadily increas- 
ing proportion of total income, are nevertheless 
egregiously erratic, the more so because of the 
pronounced inequalities in the distribution of 
the social wealth and income, magnified in recent 
years by the growth of large scale ownership and 
large scale control. 

In these circumstances the economical allo- 
cation of productive resources has become if not 
impossible at least little better than a sheer 
gamble. Until there is resolved the fundamental 
discrepancy between the unremitting pressure of 
a productive system made up of minutely spe- 
cialized and rigidly “fixed” cost elements to turn 
out a continuous stream of strictly standardized 
products and the persistent pressure of consump- 
tive forces for an output of capital equipment, 
style goods and luxuries increasingly variable 
in kind and somewhat in time, it may safely 
be predicted that there will be no cessation 
of the prevalent “social unrest.” For there 
can be no social peace where there is no eco- 


nomic security. And there cannot be economic 
security so long as industry functions in an insti- 
tutional milieu founded upon such an anomaly. 

Myron W. Watkins 
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Profit; Combinations, Industrial; Cartel; Trusts; 
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Rationalization; National Economic Planning; 
Labor Movement; Socialism; Guild Socialism; 
Consumption; Industrialism; Rural Industries. 
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LA ROCHEFOUCAULD-LIANCOURT, 
DUG FRANgOIS DE (1747-1827), French 
philanthropist. Although La Rochefoucauld- 
Liancourt belonged to the high nobility and held 
an important position in the court of Louis xvi, 
bis primary interest was in economic improve- 
ment and philanthropic reform. A fast friend of 
Arthur Young, he introduced on his estate at 
Liancourt English methods of land cultivation 
and erected two manufactories. In 1789 he was 
elected deputy to the Constituent A^embly, 
where he took an active part in the work of the 
Comitd de Mendicitd, insisting upon the rights 
of indigents and stressing the necessity of re- 
placing private charity by scientifically organized 
public welfare work. Forced to emigrate during 
the Terror, he went to the United States for ex- 
tended study; his Voyages dans les Etats-Unis 
d'Amirique (8 vols., Paris 1799) abound in prac- 
tical information. Following his return to France 
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during the Consulate La Rochefoucauld-Lian- 
court in company with other philanthropists set 
out under the direction of the chemist Chaptal, 
one of Napoleon’s ministers, to introduce prac- 
tical improvements and reforms along many 
lines. He was instrumental in founding the 
Soci6t6 d 'Encouragement k I’lndustrie Na- 
tionale, which still exists, and in reviving and re- 
organizing at Chklons-sur-Mame the Ecole 
d'Arts et Metiers, which he had set up on his 
estate in the period before the revolution. He 
was one of the first in France to champion vac- 
cination against smallpox and in 1815 was one of 
Ae founders of the Soci6t6 pour I’lnstruction 
E 16 mentaire, which introduced the Lancaster 
method in France. He was president of the sav- 
ings bank of Paris, founded in 1818. During the 
final years of his life he took up once again his 
agricultural and industrial enterprises at Lian- 
court. His funeral was an occasion for a great 
liberal demonstration. 

Georges Weill 
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LA SACRA Y PfiRIZ, RAM( 3 N DIONISIO 

DE. See Sacra y Periz, Ramon Dionisio de 

LA. 

LA SALLE, SAINT JEAN-BAPTISTE DE 
(1651-1719, canonized 1900), French ecclesi- 
astic and educationist. La Salle was bom and 
educated at Reims. In 1670 he went to Paris to 
complete his ecclesiastical studies at the Semi- 
nary of Saint- Sulpice, where he became im- 
pressed with the gratuitous parish schools for 
poor children. When he returned to Reims he 
devoted himself increasingly to educational work 
and finally in 1684 founded the Institute of the 
Brothers of the Christian Schools. This move- 
ment spread rapidly. The institute soon included 
not only free schools but also a novitiate for 
boys from fourteen to seventeen and a training 
college designed particularly to supply school- 
masters for country parish schools. In 1699 La 
Salle established at Saint-Sulpice a Sunday 
continuation school for young artisans, in which 
mathematics, drawing and trade subjects were 
taught. In 1705 an institute for training “broth- 
ers” was opened at Saint-Yon near Rouen, to 
which was added a fee paying school for boys 
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of the lower middle class, thus foreshadowing 
the modem icole primaire supirieure and Real- 
schule. La Salle also organized in 1709 what was 
probably the earliest reformatory. At his death 
the institute had 9000 pupils; at the revolution, 
36,000. During the second half of the nine- 
teenth century its activities were still further 
developed, and they have spread all over the 
world. At the present day the brothers maintain 
normal institutes, colleges, secondary and ele- 
mentary schools, trade, technical, commercial 
and agricultural schools, orphanages and indus- 
trial reformatories. The total number of pupils 
at the end of 1931 was 302,733. 

La Salle’s insistence that pupils learn to read 
first in French rather than in Latin and his sub- 
stitution of simultaneous for individual instruc- 
tion in the elementary school were important 
reforms in contemporary educational practise. 
Both in his educational schemes and in his 
teaching methods, which he prescribes in his 
Conduite h Vusage des Scales chr^tiennes (Avignon 
1720, new ed. Paris 1838), La Salle owes much 
to other pioneers; but his genius consisted in 
his realization of the value of their suggestions 
and in putting them effectively into practise. 
The present activities of the institute have de- 
veloped directly out of his work and are still 
carried on under his inspiration. 

H. C. Barnard 

Consult: Guibert, Jacques, Histoire de S. Jean-Baptiste 
de La Salle (and ed. Paris 1901); Thompson, Francis, 
The Life and Labours of Blessed john Baptist de la Salle 
(London 1891); Laudet, Fernand, Saint Jean-Baptiste 
de la Salle^ VinsUtuteur des instituteurs (Tours 1929); 
Adamson, J. W., Pioneers of Modern Education (Cam- 
bridge, Eng. 1905) ch. xii. 

LAS CASAS, BARTOLOME DE (1474-1566), 
Spanish missionary and emancipator. Las Casas 
studied philosophy and the humanities at the 
University of Salamanca. In 1502 he left Spain 
for America and settled on the island of San 
Domingo, where he exploited the natural re- 
sources of his father’s estates. Even after enter- 
ing the priesthood in 1510 he continued to em- 
ploy the economic practises common among the 
Spanish colonists in America and became an 
encomendero in Cuba, a position entitling him to 
operate his estates by enforced Indian labor. In 
1514, possibly as a result of contact with Do- 
minican friars, his messianic spirit was aroused. 
He began an impassioned and life long struggle 
to halt the exploitation of the Indians and to 
establish an Indian policy aimed toward the con- 
version and enlightenment of their naturally vir- 


tuous souls. The diverse methods by which he 
sought to give reality to the title of General 
Protector of All Indians, which the Spanish 
government conferred upon him in 1515, in- 
cluded missionary enterprises, intercessions 
with the authorities in Spain and polemics. In 
1517 he persuaded the Spanish government to 
accept the proposal made by the encomenderos 
that they would liberate the Indians provided 
they each be granted twelve Negro slaves from 
Africa. The measure on the one hand failed of 
its intention and on the other acted as a stimu- 
lant to the Negro traffic. Las Casas later repented 
of his part in the early stages of this traffic, al- 
though he was not, as has been charged, re- 
sponsible for its introduction. In 1520 and again 
in 1521 he tried unsuccessfully to establish ideal 
communities of Indians on the Cumand River in 
modern Venezuela. After a period of seclusion 
in the San Domingo priory of the Dominican 
order, which he entered in 1523, he undertook 
to apply his ideas for the conversion of the 
Indians in Guatemala, this time with striking 
results. Between 1534 and 1539 he maintained a 
theocratic polity in the Guatemalan provinces 
of Cobdn and Tuzulatldn, admitting only indig- 
enous Indians and excluding white men, mak- 
ing concessions to the native customs and slowly 
initiating the aborigines into civilized life. Making 
his fourth voyage to Spain after this experiment 
he was largely responsible for the promulgation 
of the Nuevas leyes de Indias of 1542, which 
abolished Indian slavery and provided for the 
gradual eradication of the encomienda system. A 
doctrinal ally of Las Casas’ position was fur- 
nished by the ideas then current in the highest 
cultural circles of Spain, where the school of 
Francisco de Victoria had propagated the con- 
ception of a natural law identical for all men and 
of a religious although not dogmatic unity of the 
human race. But despite ideological support, the 
favor of the king and the Council of the Indies, 
the assistance of the Franciscans and Dominicans 
and the pope’s dictum in 1537 that the Indians 
were rational beings worthy of elevation to the 
status of other Christians Las Casas’ efforts suc- 
cumbed before the forces making for the tri- 
umph of a seigniorial economic system in Span- 
ish America. The Nuevas leyes were whittled 
down to impotence. Las Casas’ work was, how- 
ever, an important contributory cause for the 
emphasis in eighteenth century literature on the 
excellences of the primitive man. His principal 
writings were: Brevisstma relacidn de la destruy- 
ci 6 n de las Indias (Seville 1552, repr. as Breve , . . 
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Indias occidentales^ 1821; tr. by F. A. MacNutt in 
his Bartholomew de Las Casas^ New York 1909, 
app. i); Historia de las Indias (first published 5 
vols., Madrid 1875-76; 2nd ed. by Gonzalo de 
Reparaz, 3 vols., 1927), a work with which he 
was occupied from 1520 until 1561 and which is 
not only an important source for ethnological 
materials but also one of the first histories of 
America; and Apolegitka historia de las Indias 
(first published Madrid 1909). 

Fernando de los Rios 
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Archiv fur Kulturgeschichte^ vol. xviii (1928) 309-27; 
Stoll, Otto, “Der Bischof Bartolomi de Las Casas, ein 
Zeitgenosse des Columbus, seine wissenschaftlichen 
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ethnographische Gesellschaft in Zurich, Mitteilungen 
pro iQO'r-1908 (Zurich 1908) p. 25-69; Tschan, F. 
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LASKER , EDUARD ( 1 829-84) , German states- 
man. Lasker, the son of a Jewish merchant, was 
born in Posen. He studied law at Breslau and 
Berlin and in 1848 participated in the academic 
legion of Robert Blum in Vienna. He became an 
admirer of English liberalism and individualism 
during his travels in England from 1853 to 1856. 
On his return to Prussia he attracted attention 
by his journalistic work and in 1865 became a 
member of the Prussian lower chamber. He was 
a member of the Diet of the North German Con- 
federation after 1866 and after 1870 was one of 
the leaders of the National Liberal party in the 
Reichstag. 

,Lasker was one of the most prominent repre- 
sentatives of early German parliamentarism. He 
was active at the time of the foundation of the 
German Empire in endeavoring to win the pub- 
lic opinion of south Germany in favor of a union 
with the north and collaborated with Bismarck 
in the constitutional development of the empire. 
As a parliamentarian he was an active member of 
innumerable commissions, being responsible for 
the resolutions demanding a common law of obli- 
gations, commercial law, criminal law and civil 
law for the empire, and for the address which the 
newly elected Reichstag in 1871 presented to the 
emperor. Distinguished by erudition and by a 
very lucid if pedantic power of exposition, he 
held by reason of his upright character a very 
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estimable position as a watchful fighter of all 
corruption. When Bismarck inaugurated a policy 
of protectionism and discriminatory legislation 
against the Social Democrats, Lasker went over 
to the opposition; and when his party allowed 
itself to be led by Bismarck up to the point of 
abandoning its own will, he left it in 1880. In 
1883 he toured the United States; he died sud- 
denly in New York. So great an aversion did 
Bismarck retain for the man who had taken such 
a prominent part in the accomplishment of his 
work that he did not pass on to the German 
Reichstag a message of condolence on this oc- 
casion from the American House of Representa- 
tives. Lasker, who is closely associated with 
Ludwig Bamberger, was not so much a creative 
personality as a representative of a humanitarian 
nationalism and of a trusting liberalism suspi- 
cious of the state and advocating self-government 
in civil matters. 

Theodor Heuss 

Consult: Bamberger, L., Eduard Lasker (Leipsic 1884); 
Schmoller, G., Zur Social- und Gewerbepolitik der 
Gegenwart (Leipsic 1890) p. 327-41; Klein-Hatlingen, 
Oskar, Geschichte des deutschen LiberalismuSf 2 vols. 
(Berlin 1911-12). 

LASPEYRES, ETIENNE (1834-1913), Ger- 
man statistician and economist. Laspeyres stud- 
ied at Heidelberg and from 1874 to 1900 taught 
at the University of Giessen. His main contri- 
bution is in the field of statistics, especially price 
statistics. Of his early work his researches con- 
cerning Hamburg commodity prices from 1851 
to 1863 are especially well known. Later he 
published a number of comprehensive price 
studies, the materials for which were collected 
and worked up in his small statistical laboratory. 
The most important of them deal with general 
price movements in the second half of the nine- 
teenth century and with Prussian prices of farm 
products from 1821 to 1895. In connection with 
his price studies Laspeyres also made important 
contributions to the technique of index num- 
bers. He originated the index number formula 

— , in which the numerator is the sum of 

^Po ^0 , 

current prices with basic period weights and the 
denominator the sum of base period prices simi- 
larly weighted. He never applied this formula, 
however, for insufficient data prevented him 
from ascertaining “the quantities of every good 
consumed in a country.” In the pamphlet “Die 
Kathedersocialisten imd die statistischen Con- 
gresse” {Deutsche Zeit- und Streit-Fragen, vol. 
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iv, no. 52, Berlin 1875) he pleaded among other 
things for a quantitative economics which would 
trace the regularities in social phenomena. 

Rudolf Meerwarth 

Important works’. “Hamburger Waarenpreise 1851- 
1863 und die califomisch-australischen Goldentdek- 
kungen seit 1848” in JakrbUcher ftir Nationaldkonomie 
und Statistiky vol. iii (1864) 81-118, 309-36; “Preiae 
(die Bewegungen der Warenpreiae in der zweiten 
Hfllfte des 19. Jahrhunderta)** in Meyers Konversa-> 
tions^Lexikony vol. xx (3rd ed. Leipsic 1883) p. 795- 
803; “Einzelpreise und Durchschnittapreise vegeta- 
bilischer und animalischer Produkte in Preussen 
w&hrend der 75 Jahre 1821 bis 1895” in Prussia, 
Statiatisches Bureau, Zeitschrift, vol. xli (1901) 51-81; 
“Die Bercchnung ciner mittleren Waarenpreissteige- 
rung“ inyahrhticher fiir Nationaldkonomie und Statistiky 
vol. xvi (1871) 296-314; “Statistischen Untersu- 
chungen zur Frage der Steuertiberwalzung” in Finanz- 
Archivy vol. xviii (1901) 46-282; Geschichte der volks- 
wirtschaftlichen Anschauungen der Niederldnder (Leip- 
sic 1863); Der Einfluss der Wohnung auf die Sittlichkeit 
(Berlin 1869). 

LASSALLE, FERDINAND (1825-64), Ger- 
man socialist labor leader. Lassalle, an excep- 
tionally precocious son of a Jewish merchant, 
displayed even in school those characteristics 
which were later to bring about his rise as well as 
his sudden downfall: an iron will, a rare dema- 
gogical talent and a driving ambition. He was as 
egocentric as he was determined to free indi- 
viduals and groups from injustice and oppres- 
sion. The Jews in Prussia enjoyed at the time no 
political equality and were regarded socially with 
increasing disdain. For this very reason Lassalle 
while a student was drawn to the ruling aristo- 
cratic circles and there found the first opportu- 
nity to play the role of liberator to which he felt 
himself bom. He became the trusted friend of 
Countess Hatzfeldt, twenty years older than 
himself, who in her numerous lawsuits against 
her husband found insufficient S5mpathy among 
her aristocratic acquaintances. In the course of 
managing her affairs Lassalle developed into a 
learned jurist and a powerful public speaker. 

It was Lassalle ’s great contribution to call into 
being the first political party of German workers, 
the Allgemeiner Deutscher Arbeiterverein, or- 
ganized in 1863. Although during the Revolu- 
tion of 1848 he belonged to the small communist 
group which gathered around Marx and al- 
^ough he adapted some of Marx’ ideas Lassalle 
cannot be considered a pupil of Marx. While 
both men were decisively influenced by Hegel, 
Marx abandoned and Lassalle retained ^e point 
of view of German idealistic philosophy. Marx 
materialized dialectic into the class struggle; but 


Lassalle, as is shown by Das System der erwor* 
betien Rechte (Leipsic 1861), did not regard the 
world of ideas as determined entirely by econom- 
ic and class relations. He remained under the 
influence of Hegel’s philosophy of the state, that 
peculiar mixture of the tradition of the Greek 
polis and Prussian bureaucracy. His view of the 
state and his theory of the “irpn law of wages” 
led him to neglect economic stmggle and organi- 
zation and to demand that the government help 
the workers by granting them capital or credit 
with which they might organize producers’ co- 
operatives. Richer in ideas than Louis Blanc, 
more effective than Rodbertus and Lorenz von 
Stein, all of whom stimulated him, Lassalle 
preached that brand of state socialism which still 
dominates certain sections of the Social Demo- 
cratic party. 

In 1863 Lassalle attacked the Liberal Pro- 
gressive party, which was waging a struggle with 
Bismarck over parliamentary government in 
Prussia, and thereby created a tactical commu- 
nity of interests between the revolutionary and 
the reactionary opponents of the liberal bourgeoi- 
sie. Lassalle’s chief political demand was im- 
mediate universal suffrage, which he expected 
Bismarck would be forced to grant in the event 
of war for the unification of Germany. But his 
egocentric nature required more rapid results 
than the march of events promised; he had dis- 
cussed the matter personally with Bismarck and 
had almost decided to break off his agitation, the 
results of which appeared so slow, when he was 
killed in a duel. 

Gustav Mayer 

Works: Gesammelte Reden und Schrifteny ed. by 
Eduard Bernstein, 12 vols. (Berlin 1919-20); Nachge- 
lassene Briefe und Schrifteny ed. by Gustav Mayer, 6 
vols. (Stuttgart 1921-25); Bismarck und Lassalle y Ihr 
Briefwechsel und ihre Gesprdchcy ed. by Gustav Mayer 
(Berlin 1928); Ferdinand Lassalles Briefe an Georg 
Herweghy ed. by Marcel Herwegh (Zurich 1896); 
Briefe an Hans von Billow von Ferdinand Lassalle 
(Dresden 1893); Intime Briefe F. Lassalles an Eltem 
und SchwesteTy ed. by Eduard Bernstein (Berlin 1905). 

Consult: Brandes, G., Ferdinand Lassalle (London 
1911); Dawson, W. H., German Socialism and Ferdi^ 
nand Lassalle (3rd ed. London 1899); Oncken, H., 
LassallCy eine politische Biographic (4th ed. Stuttgart 
1923); Bernstein, Eduard, Ferdinand Lassalley eine 
WUrdigung des Lehrers und Kdmpfers (Berlin I9i9)» 
and “Ferdinand Lassalle und seine Bedeutung in der 
Geschichte der Sozialdemokratie’* in Lassalle’s Reden 
und Schrifteny vol. i (Berlin 1892) p. 5-185, tr. by E. 
Marx Aveling as Ferdinand lassalle as a Social Re- 
former (London 1893); Becker, Bernhard, Geschichte 
der Arbeiter-Agitation Ferdinand Lassalles (Brunswick 
1874); Baron, S., Die politische Theorie Ferdinand 
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LassaUes, Archiv fQr die Geschichte dcs Sozialismus 
und der Arbeiterbewcgung, Supplement, no. a 
(Leipsic 1923); Thier, E., RodbertuSt Lassalle, Adolph 
Wagner (Jena 1930). 

LASTARRIA, JOS£ VICTORINO (1817-88), 
Chilean statesman, historian and jurist. At first a 
disciple of the Benthamite Andres Bello, Lastar- 
ria later joined the distinguished company of 
Latin Americans who were greatly affected by 
the ideals of the French Revolution of 1848. He 
showed the influence of Edgar Quinet among 
others and later became imbued with the ideas 
of Comte. He exercised a powerful influence 
upon the intellectual and political growth of Chile. 

Lastarria*s efforts to further the production of 
a national literature together with his own nu- 
merous works in the fields of the novel, geogra- 
phy, biography, history, sociology and political 
science have won for him the title of “the father 
of Chilean literary development.” In his critical 
and philosophic Investigaciones sobre la influencia 
social de la conquista i del sistema colonial de hs 
espatloles en Chile (Santiago, Chile 1844) he 
departed from the purely narrative type of his- 
tory then in vogue in Chile. In his political and 
social analysis La America (Buenos Aires 1865; 
2nd ed. of pt. i Ghent 1867), which also includes 
a considerable amount of historical material, 
and in his Recuerdos liter arios (Santiago, Chile 
1878, 2nd ed. 1885), which contains a literary 
history of the nation during its first fifty years of 
independent life, he expressed his faith not only 
in America but in democratic institutions. His 
confidence in the latter finds full expression in 
that part of his legal works which is devoted to 
the study of the national public law and consti- 
tutional development, a discipline which he in- 
troduced into Chile. Perhaps the most outstand- 
ing of his works in political science and sociology, 
which are rather doctrinaire in character, is his 
Lecciones de politica positiva (Santiago, Chile 
1874; 2nd ed. Paris 1875). Garcfa Calderdn com- 
pares Lastarria with Francisco Bilbao (1823-65), 
calling the former the politician and the latter 
the apocalyptic dreamer of the group of reform- 
ers who sought, according to Lastarria, to erect a 
state which has for its object respect for the 
rights of the individual. The activity of these 
reformers brought about after some thirty years 
of conservative rule the era of the liberal re- 
public which began in the i86o*s. 

Paul Vanorden Shaw 

Works: Obras completas^ cd. by A. Fuenzalida Gran- 
d6n, 8 vols. (Santiago, Chile 1906-09). 

Consult: Fuenzalida Granddn, Alejandro, Lastarria i 


su tiempo (iSi^~i 888 )t su vida, obras e influencia en 
el desarrollo politico e intelectual de Chile, 2 vols. 
(new ed. Santiago, Chile 19x1); Rodriguez Bravo, 
Joaquin, Don Josi Victorino Lastarria (Santiago, 
Chile 1892); Huneeus y Gana, Jorge, Cuadro histdrico 
de la produccidn intelectual de Chile (Santiago, Chile 
1910); Edwards, Agustin, My Native Land (London 
1928) p. 338-41; Garcia Calderdn, Francisco, Les 
dimocraties latines de VAmirique (Paris 1913), tr. by 
B. Miall as Latin America: Its Rise and Progress 
(London 19x3) p. 236-39. 

LATANE, JOHN HOLLADAY (1869-1932), 
American historian. Latan^ became professor of 
history at Johns Hopkins University in 1913 and 
served as dean of the College of Arts and Sciences 
from 1919 to 1924. In 1930 he was transferred 
from the department of history, with which he 
had continued to maintain his connection, to the 
faculty of the Walter Hines Page School of In- 
ternational Relations, in the organization of 
which he took an active part. His primary inter- 
ests lay in the field of American foreign policy 
and diplomatic history. As a historian and public 
lecturer he was known for his independence of 
judgment and courageousness in criticizing 
foreign policies of the United States which he 
considered irreconcilable with true national in- 
terests or the canons of international public 
morality. He had little sympathy for the bogy of 
“entangling alliances,” p>opular shibboleths and 
outworn traditions, which in his opinion had 
played too large a role in the foreign policy of 
the United States. Although he believed in the 
Monroe Doctrine as a policy of national defense 
he belonged to that increasingly large class of 
American scholars who deplore the tendency to 
extend by interpretation its original object in 
order to justify policies of intervention and im- 
perialism in Latin America. He was an ardent 
supporter of the foreign policies of President 
Wilk>n and advocated membership of the 
United States in the League of Nations and the 
Permanent Court of International Justice. A 
severe critic of the policy of American isolation, 
which he regarded as both selfish and short- 
sighted, he felt that the United States since 
becoming a world power had shirked the re- 
sponsibilities of leadership and thrown away 
opportunities for helpful cooperation which that 
leadership had brought. He took an active inter- 
est in public affairs, was an effective public 
speaker and was much in demand as a lecturer 
before learned societies and civic organizations. 

James Wilford Garner 

Important loorkr. The Diplomatic Relations of the 
United States and Spanish America (Baltimore 1900); 
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America as a World Power iBgy-igoy^ American Na- 
tion series, vol. xxv (New York 1907); From Isolation 
to Leadership (New York 1918, rev. ed. 1922); The 
United States and Latin America (New York 1920); 
A History of American Foreign Policy (New York 

1927)- 

LATHROP, JULIA CLIFFORD (1858-1932), 
American social worker and public servant. Julia 
Lathrop belonged to that little group of influen- 
tial women who lived and worked at Hull House 
in the i89o’8. During her residence there she 
played a part in establishing the Juvenile Court 
of Cook County and in developing its probation 
work; she was connected with the early effort to 
provide professional education for social workers 
in Chicago; she served (1893-1901 and 1906-09) 
on the State Board of Charities, visiting all parts 
of the state to learn how state and county govern- 
ments provided for the handicapped whose care 
they had assumed and to stimulate by counsel 
and advice improved methods of care. In 1912 
she was appointed chief of the newly organized 
Children's Bureau in the United States Depart- 
ment of Labor, a position which she held until 
1921. In this capacity she succeeded in winning 
an accepted place for the new bureau in the 
national government, in attracting to its positions 
an unusually able personnel selected by com- 
petitive examination through the Civil Service 
Commission, in selecting vital subjects for study 
and in establishing high standards for the quality 
of research; she was instrumental in the extension 
of the birth registration area, in achieving an ef- 
ficient administration of the federal child labor 
law during its brief existence and in the passage 
of the Sheppard-Towner Act of 1921, which 
provided federal grants-in-aid to the states for 
use in promoting maternal and infant hygiene. 
In 1925 she was appointed by the United States 
government as assessor to the Child Welfare 
Conunittee of the League of Nations. 

Julia Lathrop ’s interests were many and varied 
but her work centered in the three fields of pub- 
lic welfare administration, child welfare and 
public civil service. It was characterized by a 
few dominant ideas to which she sought to give 
expression: public responsibility for the care of 
the handicapped, the importance of “a public 
service of such practical opportunities and such 
great ideals that our ablest youth may look for- 
ward to it as a career” and a strong belief in the 
value of a knowledge of the facts. She repeatedly 
stated her conviction that an agency which had 
the power to investigate and report the relevant 
facts was able to accomplish a great deal. Her 


personal qualities had much to do with the 
effectiveness of her work. She was willing to 
compromise when she could do so without be- 
traying her ideals and ready to hold out to the 
end when compromise appeared worse than 
failure. Her sense of perspective made it possible 
for her to appreciate the past and enthusiastically 
to serve causes in the present without believing 
that she had found the ultimate solution. 

Helen R. Wright 

Consult-. Addams, Jane, “A Great Public Servant, 
Julia C. Lathrop” in Social Service Review^ vol. vi 
(1932) 280-85, and editorial, p. 301-06. 

LATIFUNDIA. It is probable that at the 
height of the Etruscan empire, in the seventh 
and sixth centuries B.c., there sprang up in 
central Italy a class of large proprietors; there 
is no other explanation for the luxury of the 
aristocracy, the existence of great drainage sys- 
tems which improved part of the land of south- 
ern Etruria and Latium, and the development 
of grape and olive cultivation. Even at Rome 
tradition preserved the memory of the vast do- 
main of the Tarquins. In the early years of the 
republic, however, the advances made by the 
plebeians finally strengthened the peasant pro- 
prietors; the result was such a diffusion of land- 
ownership that in the early years of the third 
century the average farm holding was only seven 
jugers (a little more than four acres). The right 
to the use of the ager publicus was so regulated 
as to check its preemption by the great livestock 
raisers, but within the following century a 
marked change set in and after 200 b.c. the land 
came to be increasingly concentrated in the pos- 
session of the ruling aristocracy. 

There were several leading causes for this 
concentration of land. First, the free small peas- 
ant had been ruined by a long series of wars 
and also by the usurious practises then pre- 
vailing, while as a result of conquest wealth 
accumulated at Rome. Since by the lex claudia 
de senatoribus {c. 220 B.c.) senators were pro- 
hibited from engaging in commerce and bank- 
ing, they were compelled to find new outlets 
for their capital in the acquisition of landed 
estates. Second, free labor was not able to with- 
stand the competition of the slaves, who had 
been introduced into the republic in great num- 
bers following the victories of the Roman gen- 
erals. Third, the Roman state owned a vast 
public domain which lent itself to usurpation. 
Fourth, Italian agriculture was unable to com- 
pete with the grains sent as tribute to Rome by 
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the provinces. The importance of this last factor 
must not be exaggerated, however, for the inade- 
quacy of transportation facilities at this period 
narrowly limited the penetration of foreign grain 
into the interior of Italy. 

Furthermore conquest rendered Rome mis- 
tress of countries in which the governing classes 
had already organized large estates. In Asia 
Minor and Syria, for example, the Greeks had 
long cultivated by rational agricultural methods 
vast holdings, of which some had been estab- 
lished even before the Persian domination. 
Hellenistic practises had spread westward and 
had contributed toward fixing the form of or- 
ganization of the great estates of the Sicilians 
and Carthaginians. Even in Gaul the Gallic 
aristocracy collected rents from peasants living 
on the large landed properties of their lords. 

In the second century b.c. the advances of the 
large estate and slave labor at first favored the 
development of a pastoral economy, at any rate 
in Italy and Sicily. Then following the example 
of the Hellenistic east and Carthage Roman 
senators began the commercial exploitation of 
their properties. The Senate officially ordered 
the translation of the manual of agronomy 
written by the Carthaginian Mago. Cato’s trea- 
tise on agriculture, designed expressly to awaken 
Roman landowners to a clearer appreciation of 
their duties as tillers of the soil, furnishes a 
valuable description of the organization of an 
Italian farm in the first half of the second cen- 
tury B.c. The estate of which he writes is not 
an isolated, self-contained property whose owner 
proposes to raise and fabricate everything for 
his own needs; on the contrary, Cato points out 
how important it is that the farm be located 
near means of communication to allow the easy 
sale of its produce. Because revenues result 
largely from the sale of oil and wine, it is im- 
perative that extensive cellars be provided for 
storage purposes so that advantage may be taken 
of favorable market prices. The labor supply is 
made up of slaves and day laborers; apparently 
free farmers no longer exist. The most striking 
characteristic of the whole picture is the role 
played in it by the contractors, who furnish 
gangs of laborers, clean the land and vineyards 
and often purchase the hanging crop. Thus a 
whole class of speculators has sprung into activ- 
ity about the latifundia. 

In the first century of the empire the large 
estates of Italy, as described by Columella, do 
not appear to differ materially. The labor used 
is slave in the case of those estates where the 


owner himself is able to superintend the opera- 
tions. But where the holdings are remotely 
located, recourse is generally had to tenant farm- 
ers (colon!) . Pliny the Elder makes the latifundia 
responsible for the decay of land cultivation in 
Italy and even in the provinces. It is to be noted, 
however, that such great landed properties were 
not very stably organized: financial crises (as 
under Tiberius in 33 a.d.) and periods of great 
wine surpluses (as under Domitian) frequently 
forced property transfers. The tablets relating 
to the alimenta in the territory of Veleia (under 
Trajan) prove plainly that changes in landown- 
ership, parceling of large estates and creation of 
new latifundia were continually taking place. 

Even under the republic the large Roman 
proprietors had been forced to resort, as far as 
isolated estates were concerned, to colon! instead 
of to slaves. Similarly under the empire the 
estates created by the senators and imperial 
freedmen in north Africa (the saltus) and in 
Egypt (the ousiai) were tilled by a native peas- 
antry made up of dispossessed proprietors. In 
Italy itself in the second century a.d. the de- 
crease in the number of slaves as a result of the 
termination of the period of conquests caused a 
labor crisis, which was further aggravated by 
the depopulation of the countryside. The typical 
estate of the second century in Italy is described 
by Pliny the Younger. The proprietor lives only 
occasionally on his land, leaving active manage- 
ment of his various holdings to the procurator. 
Each particular farm has its own steward, or 
villicuSy who is a slave himself and directly in 
charge of the slave gangs. The field work espe- 
cially devolves upon the tenant farmers, or 
colon!, whose permanent tenancy must be se- 
cured by long term leases. 

Following Nero’s confiscations the head of 
the state became the largest proprietor in the 
empire, with the result that the Flavians care- 
fully concerned themselves with the adminis- 
tration of their saltus in Africa and their ousiai 
in Egypt. African inscriptions reveal the fact 
that the revenues of the imperial estates were 
collected by large farmers, or conductoreSy who 
were actually the lessees and that these in turn 
were superintended by imperial agents, or pro- 
curator es. Each estate consisted of two parts: 
one, comprising the villae dominicaCy was oper- 
ated directly by the conductor himself; the other 
was divided into small holdings worked by the 
coloni. These latter were responsible for the 
payment of shares of produce and in addition 
for the rendering of corvee on the part of the 
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estate fanned directly by the conductor. The 
small tenant farmers were encouraged to reclaim 
those waste or abandoned portions of the estate 
which the lessees were permitting to lie untilled; 
the lex manciana of the time of Vespasian and 
later the more precise lex hadrtana vested in the 
coloni not only possession but also a heritable 
tenure in such lands, on condition that they turn 
over a fixed rent to the lessee for the account 
of the state. This separation of the saltus into 
two parts, one partitioned into small holdings, 
the other the home farm cultivated by the corvee 
of the coloni, already presages the manor of the 
Middle Ages. 

As a result of the chaos of the third century 
large holdings increased, for the empire could 
no longer safeguard the free peasants from attack 
and their lands from seizure. The villages on 
their part sought out the protection of military 
leaders; and this patronage, as it was called, was 
later converted into a property right. Indeed at 
the beginning of the fifth century the empire 
was compelled officially to recognize this usur- 
pation. On its own domains the empire either 
multiplied perpetual and emphyteutic leases or 
it required the free proprietors to cultivate the 
crownlands. At the beginning of the fifth 
century, however, these practises ceased when 
the emperor surrendered his property rights in 
his former domains. 

From the beginning of the empire in certain 
of the provinces the latifundia had formed 
autonomous administrative districts which were 
not dependent upon the cities but were directly 
ruled by the imperial governors. This autonomy 
continued to increase, with the result that the 
lands of the senators came to form a privileged 
category. Further the large proprietors were 
made responsible for the collection of the taxes 
of their districts, while to insure the stability of 
these taxes the state bound the peasants to the 
soil and made their condition hereditary. The 
law of Constantine in 332 gave formal legal 
status to what had been established custom from 
the time of Severus. In fact in this same fourth 
century there appeared not only private prisons 
but the private administration of justice as well. 
At the same time the large estate tended to 
acquire economic autonomy. After the debase- 
ment of the currency in the third century com- 
mercial activity received a severe setback. Since 
the most flourishing days of the empire the 
proprietors had acquired from the Senate by 
individual concessions the right to open mar- 
kets on their lands. Large villages now grew 


up around these markets. Finally following the 
ruin of the municipal regime the proprietors 
were glad to live on their lands among their 
dependents. 

When the Roman Empire was at its height, 
the large estates had sustained the senatorial 
order and had furnished the nation its generals 
and governors: such had been the social role of 
the latifundia. It must not be understood, how- 
ever, that the large estates disappeared during 
the period of the barbarian invasions. They con- 
tinued, for the Germans replenished the sorely 
depleted labor supply and respected the title 
deeds of the properties. And once again the role 
of the latifundia became significant, for in many 
instances the large estate became the manor — 
the heart of the feudal system of the Middle 
Ages. The continuity of the Roman period into 
the mediaeval period is particularly clear in the 
west in the case of the church lands and in the 
east in the case of the estates of the Byzantine 
lords. 

Andre Piganiol 
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Farm Tenancy; Manorial System. 
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deutsche Literatur und fUr Pddagogik, vol. xxxiii (1914) 
145-69; Pachtfcre, F. G. de. La table hypothicaire de 
Veleia, ficole Pratique des Hautes Etudes, Biblio- 
th^que, Sciences Historiques et Philologiques, vol. 
ccxxviii (Paris 1920) ch. vi; Fustel de Coulanges, N. 
D., “L’alleu et le domaine rural pendant P^poque 
m^rovingienne” in his Histoire des institutions poli- 
tiques de Vancienne France, vol. iv (Paris 1889); Schul- 
ten, Adolf, Die rdntischen Grundherrschaften (Weimar 
1896) p. 12-15, 19-20; Beaudouin, Edouard, “Les 
grands domaines dans l^empire romain” in Nouvelle 
revue historique de droit frangais et ^trar^er, vol. xxi 
(1897) 543“99» 673-720, and vol. xxii (1898) 27-115, 
194-219, 310-50, 545-84, 694-746; Broughton, T. R. 
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S., The Romamzatum of Africa Proccmsularis, Jdins 
Hopkins University, Studies in Historical and Political 
Scien'ce, extra volumes, n.s., no. v (Baltimore 1929) 
ch. v; RostovtzefF, M. I., A Large Estate in Egypt in 
the Third Century a.c., University of Wisconsin, 
Studies in the Social Sciences and History, no. vi 
(Madison 1922); Studies in the History and Art of the 
Eastern Provinces of the Roman Empire ^ ed. by W. 
M. Ramsay, Aberdeen University, Studies, no. xx 
(Aberdeen 1906); Fustel de Coulanges, N. D., “Le 
colonat romain" in his Recherches sur quelques prob^ 
Ihnes (Thistoire (2nd ed. Paris 1894) p. 1-186; Rostov- 
tzefF, M. I., “Geschichte dcr Staatspacht in der rd- 
mischen Kaiserzeit” in Philologus^ Supplementband^ 
vol. ix ( 1 902 ) 3 29- 5 1 2, and ‘ ‘ Studien zur Geschichte des 
rdmischen Kolonates” in Archivfiir Papyrusforschung 
und verxvandte Gehiete, supplement no. i (1910); 
Mitteis, Ludwig, “Zur Geschichte der Erbpacht im 
Alterthum” in Sachsische Akademie der Wissen- 
schaften, Philologisch-historische Classe, Abhand- 
lungen, vol. xx, no. iv (Leipsic 1901); Waszydski, 
Stefan, Die Bodenpacht. Agrargeschichtliche Papyrus- 
studien^ vol. i- (Leipsic 1905- ); Gummerus, 

Herman, “Die Fronden der Koloncn*’ in Finska 
Vetenskaps-Societeten, Ofversigt of fdrhandlingar^ 
vol. I, no. iii (Helsingfors 1907-08); Wiart, Ren6, Le 
rigime des terres du fisc au Bas-Empire (Paris 1894); 
His, Rudolf, Die Domdnen der rdmischen Kaiserzeit 
(Leipsic 1896); Zulueta, Francis de, “De patrociniis 
vicorum’* in Oxford Studies in Social and Legal His- 
toryy vol. i, pt. ii (Oxford 1909); Dopsch, Alfons, 
Wirtschaftliche und soziale Grundlagen der europdischen 
Kulturentmcklungy 2 vols. (2nd ed. Vienna 1923-24) 
vol. i; Mommsen, Theodor, “Die Bewirthschaftung 
der Kirchengilter unter Papst Gregor i** in his 
Gesammelte Schriften, vol. iii (Berlin 1907) ch. xviii; 
Gelzer, Matthias, Studien zur byzantinischen Verwal- 
tung AgyptenSy Leipziger historische Abhandlungen, 
vol. xiii (Leipsic 1909); Hardy, E. R., The Large 
Estates of Byzantine Egypu Columbia University, 
Studies in History, Economics and Public Law, no. 
354 (New York 1931)* 

LATIN MONETARY UNION. See Mone- 
TARY Unions. 

LA TOUR DU PIN CHAMBLY, RENE DE, 
MArquis de la Charge (1834-1924), French so- 
cial theorist. While held captive by the Germans 
during the Franco-Prussian War La Tour du 
Pin and Albert de Mun, both French officers and 
ardent Catholics, began to work out their pro- 
gram for the regeneration of France through the 
church. In 1871 they founded the Oeuvre des 
Cercles Catholiques d’Ouvriers, a society aiming 
not to rouse the laborers to independent action 
for the furtherance of their interests but to unite 
them in Christian corporations with the employ- 
ers and to place them under the guidance of di- 
rective committees recruited from the upper 
classes. In contrast to de Mun, who was the 
orator and propagandist of the Oeuvre, La Tour 


du Pin was its theorist and the principal editor of 
the economic and social journal Association 
catholique published by the society. When he 
came to collect his most important articles and 
reports as Vers un ordre sociedo chrdtienyjalons de 
routCy 1882-igOY (Paris 1907, new ed. 1929) he 
stated in the preface: “The rupture with liberal- 
ism in religion, in economics, in politics, is its 
guiding thread from first to last.’ * He went on to 
demonstrate that after having taken the Catholic, 
anti-equalitarian and anti-individualistic view 
with regard to the labor question he had gradually 
broadened its application until he finally became 
convinced of the necessity of a Bourbon restora- 
tion in France. During the centenary celebration 
of 1889 he gave a number of lectures outlining a 
program directly opposed to the ideas of the 
French Revolution. After 1892 the close associa- 
tion which had previously existed between him 
and de Mun began to be severed. While de Mun 
obeyed the instructions issued by Pope Leo xiii 
in 1 893 and became reconciled to the republic. La 
Tour du Pin remained consistently royalist; he 
also accepted the title of Christian Socialist, 
which de Mun disavowed. The Oeuvre, which 
had resulted from their collaboration, had since 
its foundation served as a center for the social 
Catholic movement and for the Catholic oppo- 
nents of laissez faire. Its social program while al- 
ways enshrouded in considerable vagueness had 
become somewhat clarified, and La Tour du Pin 
had ended by advocating intervention by the 
Christian state as a means of establishing the 
corporate regime. But during the 1890’s it be- 
came increasingly evident that there was little 
correspondence between his ideas and those of 
the Catholic masses, the upper classes being 
liberal in their economic outlook and the work- 
ers being repugnant to the leadership of the 
^lite. La Tour du Pin’s political sympathies 
caused him toward the end of his life to become 
affiliated with the Action Fran9aise. La Tour du 
Pin had had an important part in the summon- 
ing of the first international congress of the 
Union Catholique d’Etudes Sociales et Econo- 
miques in 1884. 

Georges Weill 

Consult: Chenevers, Le mqrquis de La Tour du Pin 
(Reims 1907); Lecanuet, E., Les derrnhres armies du 
pontificat de JHe ix 1870-78 (new ed. Paris 1931) p. 
391-422; Weill, Georges, Histoire du mouvement social 
en FratKCy 1852-1024 (3rd ed. Paris 1924) p. 181-84; 
Rivain, Jean, Un programme de restauration socialcy 
La Tour du Pin^ pricurseur (Paris 1926); Fontanille, 
Henri, Voeuvre sociale d* Albert de Mun (Paris 1926) 
p. 66-72. 
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LAU, THEODOR LUDWIG (1670-1740). 
German cameralist. Lau, who was trained as a 
jurist, entered in 1701 the service of Duke 
Friedrich Wilhelm von Kurland, of whose 
cabinet he became director. He lived for a time 
at Frankfort on the Main, where his Meditationes 
philosophicae de Deo, mundo, homine appeared in 
1717. The book, which was confiscated by the 
city council of Frankfort as atheistic, attracted 
wide attention, but Lau was forced to flee. Be- 
cause of his “atheism” he was unable to secure 
a post of any kind, and only by a formal apology 
before the consistory of his native province of 
East Prussia in 1729 was he able to free himself 
from the stigma. At this time he composed Die 
Menschzverdungs-Historie des Heylandes der Hey- 
den (Kdnigsberg 1730). 

Besides his importance in the philosophy of 
the Enlightenment Lau occupies a leading posi- 
tion as a writer on economic subjects. He is a 
typical mercantilist. Although his economic 
works are based on the works of the Austrian 
cameralists, he greatly surpasses them in clarity 
of conception. As with all mercantilists the 
national idea is prominent in Lau’s thought. 
Thus he advocates population increase as a prime 
duty and favors polygamy. The prosperity of the 
country consists in the cooperation of the people 
and the rulers. The most important classes in the 
nation are the farmers, the artisans and the 
merchants. The encouragement of manufactures 
and of commerce, the establishment of a bank 
and a rich exchequer, serve to promote the na- 
tional economy. As opposed to many mercantil- 
ists Lau does not see in money the means to the 
wealth of the country, but he emphasizes its im- 
portance as currency. He was conscious of the 
international interdependence of the money 
market and always endeavored to strengthen the 
credit of the country and of private persons. On 
this ground he also demanded a just system of 
taxation, advocated the establishment of a tax 
commission (Steuerkollegium) and the introduc- 
tion of an income as well as a property tax. The 
first German writer to make use of the word 
Nationaldkonomie, he drew up a complete system 
of economic science and his classification of 
cameralistic science was generally followed to the 
end of the cameralistic period. Lau forms the 
juncture between the old and the new theoreti- 
cally trained cameralists. 

Kurt Zielenziger 

Other important toorksi Politische Gedancken, pub- 
lished anonymously (Frankfort 1717); Entimrff eitter 
Wohl-eingerichteten Policey, anonymously (Frankfort 


1717); Aujfrichtige Nackricht von demjetzigen Etat des 
Finantz-Wesens der Respublicq des Vereinigten Nieder- 
landes, anonymously (Cologne 1717); AufrichtigerVor- 
schlag: von gliicklicher : vortheilhaff tiger : bestdndiger: 
Einrichtung der Intraden: und EinkUnjften: der 
Souverainen: und ihrer Unterthanen (Frankfort 1729); 
Practische Vorschldge welcher Gestalt Steuer und re- 
spective Contribution zum Nutzen eines Landesherren, 
anonymously (n.p. 1721). 

Consult: Zielenziger, Kurt, Die alien deutschen 
Kameralisten, Beitrage zur Geschichte der National- 
Okonomie, vol. ii (Jena 1914) p. 391-41 3, and 
“Theodor Ludwig Lau’* in JahrhUcher ftir National- 
dkonomie und Statistik, vol. cxxii (1924) p. 22-34; 
Mauthner, Fritz, Der Atheismus und seine Geschichte 
im Abendlande, 4 vols. (Stuttgart 1920-23) vol. iii, p. 
234 - 49 - 

LAUD, WILLIAM (1573-1645), English ec- 
clesiastic. Laud, the son of a small cloth maker 
at Reading, rose through a series of minor ec- 
clesiastical dignities to the position of archbishop 
of Canterbury and in that office, which he held 
from 1633, became the principal adviser of King 
Charles i. He shared in the king’s mistakes and 
added to them some of his own, including the 
personal faults of a sharp manner and autocratic 
temper which had much to do with his downfall 
and subsequent execution. But essentially the 
hatred he aroused was due to a conflict of 
principles in which Laud stood for conceptions 
no longer applicable in that form to the condi- 
tions of English life. 

In themselves the ideals to which he devoted 
his life with complete absence of self-seeking 
were noble and of ancient lineage: they were the 
principles that had been laid down majestically 
by Hooker and derived by him from mediaeval 
philosophers. Unity was the keynote and the 
establishment of a humane society on the basis of 
the revealed divine will the aim. A Christian 
society was necessarily a unity in which different 
offices, kingship and episcopacy, equally of 
divine appointment, performed complementary 
functions. In this theocratic view religion was 
something much more than a sentiment of the 
individual soul: it was the basis of society, the 
soul of the structure. For Laud government 
must be the expression and expansion of Chris- 
tian civilization; otherwise it becomes merely an 
instrument for the free play of human cupidity. 

When acting in the High Commission and the 
Star Chamber and the other committees that 
governed after Charles had dispensed with 
Parliament, Laud set himself, on Ihe one hand, 
to limit the power of the landlords and to protect 
the peasants from encroachments and, on the 
other, to prevent the monopolists from lining 
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their pockets. Such acts brought him into violent 
collision with the party of the new rich. He was 
an advocate of ordinary men against those who 
would interfere with their simple pleasures. He 
opposed the Puritan conception of the Sabbath, 
protected the theater from their attacks and was 
a great patron of humane learning at Oxford, 
Dublin and elsewhere. While he cared much for 
the outward seemliness of worship he was for his 
time moderate and liberal in theology. The order 
he wished to impose would have been founded 
on reason and expressed in beauty. But the day 
for his methods was over: authority had to dis- 
cover new bases. 

A. S. Duncan- Jones 

Works'. Works, ed. by W. Scott and J. Bliss, 7 vols. 
(London 1847-60). 

Consult: Duncan-Jones, A. S., Archbishop Laud (Lon- 
don 1927); Hutton, W. H., William Laud (London 
1895); Simpkinson, C. H., Life and Times of William 
Laud, Archbishop of Canterbury {London 1894); Gardi- 
ner, S. R., History of England from the Accession of 
James 1 to the Outbreak of the Civil War J60J-1642, 
10 vols. (London 1893-95); Tanner, J. R., English 
Constitutional Conflicts of the Setienteenth Century 
i 6 o 3 -i 68 g (Cambridge, Eng. 1928) p. 13-16, and 
chs. v-vi; Gooch, G. P., English Democratic Ideas in 
the Seventeenth Century (2nd ed. by H. J. Laski, Cam- 
bridge, Eng. 1927) p. 79-86; Tawney, R. H., Religion 
and the Rise of Capitalism (London 1926) p. 170-75. 

LAUDERDALE, EIGHTH EARL OF, James 
Maitland (1759-1839), English statesman 
and economist. After studying law in Scotland 
and Paris Lauderdale entered Parliament at 
twenty-one. He was at first interested chiefly in 
the heated political controversies of the period. 
He was one of the managers of the Hastings im- 
peachment and helped found the Friends of the 
People. Later he became conservative and in 
1832 fought against reform. A critical reading of 
The Wealth of Nations, supplemented by ac- 
quaintance with older texts, made of him an eco- 
nomic non-conformist. Unchecked by the aca- 
demic atavism of Dugald Stewart (whose “sepa- 
rate course” of lectures on political economy at 
the University of Edinburgh he attended) or the 
intellectual timidity of Francis Homer, Lauder- 
dale emancipated himself definitely from “the 
superstitious worship of Adam Smith’s name.” 

Apart from incisive criticism of Adam Smith’s 
more vulnerable opinions upon value and pro- 
ductivity Lauderdale’s important doctrinal con- 
tributions were: a well reasoned distinction be- 
tween “public wealth” and “private riches,” in- 
cluding recognition of the elasticity of demand; 
insistence that land, labor and capital are “all 


three, original sources of wealth” and “that 
each has its distinct and separate share” in 
wealth production; branding of the distinction 
between “productive” and “improductive” la- 
bor as futile; the explanation of capital profit as 
the “supplanting” of a certain portion of labor; 
an analysis of debt amortization as injurious to 
wealth increase; and the view that “a proper 
distribution of wealth insures the increase of 
opulence.” 

Excoriated by Lord Brougham and patronized 
by McCulloch, Lauderdale’s Inquiry into . . . 
Public Wealth was translated into French and 
Italian and received more favorable recognition 
from Cossa as well as from Cannan. Prolix in 
style, fragmentary in exposition, intolerantly crit- 
ical, his book is important in the development 
of English and, through Daniel Raymond, of 
American economic thought, not only as per- 
haps the most substantial theoretical contribu- 
tion in the score of years between Malthus* 
Essay and Ricardo ’s Principles but also as the final 
attempt to construct a theory of production be- 
fore the later classical school became absorbed 
in the theory of distribution. 

Jacob H. Hollander 

Important toorks: Thoughts on Finance (London [1796]; 
3rd ed. 1797); An Inquiry into the Nature and Ongin of 
Public Wealth, and into the Means and Causes of Its 
Increase (Edinburgh 1804; and ed. enlarged, 1819); 
The Depreciation of the Paper Currency of Great Brit^ 
ain (London 1812); A Letter on the Corn Laws (Lon- 
don 1814). 

Consult: McCulloch, John R., The Literature of Pen 
litical Economy (London 1845) p. 15-16; Cossa, Luigi, 
Introduzione alio studio dell economia politico (3rd ed. 
Milan 1892), tr. by L. Dyer (London 1893) p. 321-22; 
Cannan, Edwin, A History of Theories of Production 
and Distribution (3rd ed. London 1924). 

LAUNDRY AND DRY CLEANING INDUS- 
TRY. The cleaning of soiled garments is one of 
the most ancient and homely of tasks. The early 
methods were washing in a stream or pool or, 
more elaborately, treading with feet or rubbing 
with hands in a bowl, drying on a frame and 
combing of dried woolen fabrics. These cleaning 
methods still prevail in many parts of the world 
today. In Rome and in some of the Roman cities 
during the early empire there were commercial 
laundries which had yearly contracts for family 
wash, doing the work by hand at a comparatively 
low cost; patronage was necessarily limited to 
the noble and wealthy classes. During the Mid- 
dle Ages woolen clothes, which were used by 
the bulk of the population, were occasionally 
laundered in a rough fashion, although in many 
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instances garments were worn without washing 
until they wore out. When cotton came into 
general use in the latter part of the eighteenth 
century more careful methods of hand launder- 
ing were developed. 

Not until well into the nineteenth century, 
however, was there any radical change from the 
old custom of hand laundering performed as a 
separate task in each home. By i860 there were 
a few steam laundries in Great Britain and the 
United States; these increased in number toward 
the close of the century. The first wash wheel, 
the prelude to many mechanical appliances nec- 
essary for the power laundry industry, was pat- 
ented in the United States in 1863. Early 
patronage came from ships and hotels, while the 
first items relinquished to laundries by house- 
wives were men’s shirts and collars, difficult to 
do at home because of the elaborate starching 
required. Laundering in the United States as 
well as in European countries was until 1915 
chiefly a shirt and collar business with a slowly 
growing family trade. The wet wash service, 
which washes clothes and returns them damp, 
was started in New England about 1910 and 
spread from there to New York and Chicago. 
Eight years later laundries began to offer in 
addition to the wet wash a flat work service for 
a small extra charge and about 1920 came the 
rough dry service (flat work processed; wearing 
apparel washed, dried and starched if desired). 
Today there are seven recognized types of serv- 
ice, representing a considerable range of expen- 
siveness. These services, carefully designed to 
meet varying requirements, have drawn forth 
an increasing volume of family bundles. 

There was a somewhat similar development 
in dyeing and dry cleaning. Dye works have 
existed in the United States for over fifty years; 
at least two were established much earlier. In 
the days when a silk dress was sufficiently valu- 
able to be ripped apart, dyed and remade, dyeing 
was the chief function of such establishments; 
dry cleaning was taken on later as a side issue. 
From this minor position in the first decade of 
the present century dry cleaning has grown to 
one of complete dominance and today accounts 
for about 95 percent of the total volume of the 
dyeing and cleaning business. 

Expansion in the laundry and dry cleaning 
industry was accompanied by mechanization 
and specialization of processes. The ironing of 
one shirt may now be accomplished by a half 
dozen machines and as many as ten persons. 
Dry cleaning, formerly a matter of swishing a 


garment in a tub of gasoline, has become a 
process of “watching dials and regulating valves, 
stills, centrifugal machines and motors.” 'The 
consequent improvement in service and lower- 
ing of prices has resulted particularly since the 
turn of the twentieth century in an extraordinary 
growth of business. Receipts for work done by 
power laundries reporting to the United States 
Bureau of the Census (excluding “hand” laim- 
dries even though they use some power equip- 
ment) rose from $104,680,000 in 1909 to $541,- 

158.000 in 1929 (excluding in 1929 establish- 
ments doing less than $5000 annual business). 
Recognition by the United States government 
for cleaning of army clothing and bedding dur- 
ing the war gave a great stimulus to the cleaning 
and dyeing industry; receipts from establish- 
ments using mechanical power reporting to the 
Census Bureau (excluding pressing and tailor 
shops) rose from $53,183,000 in 1919 to $201,- 

255.000 in 1929 (excluding in both years estab- 
lishments doing a business of less than $5000). 
These figures are an imderestimate, as at least 
one seventh of the laundries and even more of 
the cleaning and dyeing establishments failed to 
make census reports. The minimum of $742,- 
000,000 spent in 1929 for cleaning, dyeing and 
laundry work, equal to more than one tenth of 
expenditures on the purchase and operation of 
privately owned automobiles, indicates the scope 
of the industry and the impressive change in the 
habits of consumers. 

Outside the United States the highest devel- 
opment has been achieved in Great Britain, 
where the value of work done by power laun- 
dries and cleaning and dyeing establishments 
combined (including a few hand laundries) rose 
from ;£9,3 80,000 in 1907 to ^£2 1,050,000 in 1924 
(including Ireland in the former year and ex- 
cluding the Irish Free State in the latter; the 
value of work done in the Irish Free State in 
1926 was only 3^470,000). In Canada a total 
business of $16,353,000 was done by steam 
laundries in 1929; in the same year the business 
of cleaning and dyeing establishments amounted 
to $6,689,000. In Great Britain cooperative 
laundering — an outgrowth of cooperative soci- 
eties formed for other purposes — ^is of some 
importance, such laundries handling approxi- 
mately 5 percent of the total laundry business. 

In continental European countries there are 
some commercial laundries and dry cleaning 
establishments but the amount of work per- 
formed by them is, even relatively, much smaller 
than in the United States and Great Britain. 



Laundry and Dry 

The great majority of housewives still do their 
laundry work in the home, with the exception of 
a small volume of shirts and collars. Wage earn- 
ing families, because of limited income, are 
unable to patronize laundries; middle class fam- 
ilies do not send clothing out but employ women 
to come to their homes, paying for such services 
according to the low scale of wages for domes- 
tics. In the large cities some apartment houses 
provide special rooms and equipment for the 
residents’ laundry activities. Customers of laun- 
dries are therefore chiefly hotels, restaurants, 
hospitals and other institutions. In Germany, 
however, the industry is of considerable impor- 
tance, the value of the work done by power 
laundries amounting to 135,000,000 marks in 
1929. Some indication of the scope of the laun- 
dry and cleaning business in foreign countries is 
afforded by their imports of American laundry 
and dry cleaning machinery and equipment; 71 
countries imported $3,418,759 worth of such 
machinery in 1930, $1,241,000 going to the 
United Kingdom, $669,000 to Canada and 
$515,000 to Germany. 

The laundry and dry cleaning industry is 
composed of essentially small scale enterprises 
because of the character of the service and the 
recent rapid expansion, which attracted many 
petty entrepreneurs. This is particularly true in 
Europe, where the majority of laundry and dry 
cleaning establishments are in the hands of small 
individual owners. In the United States, how- 
ever, the tendency is increasingly toward cor- 
porate ownership. In 1919, 60 percent of the 
total volume of power laundry business was done 
in plants of corporate enterprises, and the pro- 
portion rose to 74 percent in 1929. The indi- 
vidual owner in the dyeing and cleaning busi- 
ness, on the other hand, remains relatively 
stronger: only 51 percent of the business in 1919 
and ,56 percent in 1929 were done by corporate 
establishments. The corporate units, it is true, 
are not very large but there is a distinct trend 
toward concentration and combination. This is 
apparent in the increasingly large size of plants, 
a development which is more marked in laun- 
dries than in dyeing and cleaning establishments. 
The increase in the number of cleaning and 
dyeing establishments has more nearly kept pace 
with the increase in horse power used and wages 
paid than in the case of laundry plants, indi- 
cating more small competing establishments 
than in the power laundry business. Neverthe- 
less, concentration is increasing in both branches 
of the industry. The percentage of total business 
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done by establishments having an annual volume 
of less than $20,000 has decreased, while that 
done by establishments with an annual volume 
of over $100,000 has increased substantially; the 
latter figure in 1929 was 64 percent for laundries 
and 40 percent for cleaning and dyeing estab- 
lishments. 

Despite the trend toward large establishments 
and concentration of ownership many small 
shops persist, particularly the so-called hand 
laundries and press shops, which are not enu- 
merated in the census and which are important 
especially in the larger cities. These small, highly 
competitive establishments, located at accessible 
points in residential districts, serve as feeders 
for power plants; they receive soiled clothing, 
which is then sorted and marked, sent on to 
power laundries for washing and returned to the 
hand laundries for varying degrees of finishing. 
Similarly wholesale dry cleaning plants send 
trucks to collect clothes left at press shops; the 
clothes are cleaned at the plant and in most cases 
returned rough dry to the press shops, where 
the pressing and finishing are completed. It is 
estimated in the trade that there are about 
twenty press shops for every central cleaning 
establishment. The Chinese laundries are the 
only ones in America which do any extensive 
laundering by hand. In England, on the con- 
trary, the cleaning and dyeing and laundry 
plants deal direct with their customers. In other 
European countries the number of hand laun- 
dries and press shops is relatively small because 
the amount of family trade is limited. 

The development of the laundry industry has 
been closely linked with technical improvements 
in the manufacture of textiles. Research in tex- 
tiles and chemicals has constituted a major part 
of the program of the American trade associa- 
tions, the chief evidence being the $750,000 
plant at Joliet, Illinois, which houses the Ameri- 
can Institute of Laundering, and the National 
Association Institute of Dyeing and Cleaning 
at Silver Springs, Maryland. These institutes 
conduct chemical and engineering research, op- 
erate commercial proving plants and vocational 
training schools and solicit cooperation from 
textile manufacturers. The British Launderers’ 
Research Association looks forward to the estab- 
lishment of a similar research institute. Sub- 
stantial improvement in the quality of textiles 
has resulted from the laundry industry’s re- 
search work, which has disclosed laundering 
difficulties due to loose weaves, unevenness in 
quality of filling threads and yams, poor dyes, 
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chemicals used in the discharging process of 
printing color designs and stretching of threads 
to produce greater yardage; the industry also 
urges manufacturers and retailers to use its test- 
ing facilities. 

The transfer from the home to the laundry of 
a substantial portion of the weekly washing and 
ironing, facilitated not only by the lower prices 
of such services but by the increase of women 
in industry and the comparatively high wages 
of domestic servants, is in keeping with the trend 
of other household activities, such as sewing, 
baking, canning and preserving, from the iso- 
lated home to central establishments, where 
large scale methods can be employed, and is 
fraught with far reaching social implications. 
The transition, however, is as yet only in the 
initial stage. In the United States and Great 
Britain, the two countries where the industry is 
most advanced, various estimates show that of 
the urban business which may be regarded as 
well within the range of commercial laundries 
certainly less than 25 percent is now being sent 
to laundries. In America more than England, 
where this type of business is specially solicited, 
women withhold finer articles, such as silks and 
laces, from the laundry bundle. The larger the 
community, the larger is the proportion of 
homes where the family wash is sent to power 
laundries. Middle class families constitute the 
most substantial patrons of the laundries: the 
great majority of working class families are un- 
able to patronize the laundries, while in the 
highest income groups paid workers do the laun- 
dering in the homes. There is rough agreement 
between size of family income and patronage of 
laundries and type of service selected, although 
this is not always the case. The wet wash, the 
cheapest service, is patronized by the rich, 
whose servants are willing to iron but refuse to 
wash the family clothing. A very small propor- 
tion of rural homes send work to power laun- 
dries, although delivery service is now reaching 
wider areas than formerly. Per capita consump- 
tion of dry cleaning apparently varies widely 
with the section of the country; it is negligible 
in the rural districts and is highest in the medium 
sized and large cities of the middle west. 

The countermovement to commercial service, 
the introduction of washing machines into the 
home, appears to be an anomalous reversal of 
this trend toward simplification of the house- 
wife’s tasks. One estimate is that 35 percent of 
the electricity consuming families of the United 
States ovmed electric washing machines as of 


January i, 1931; 810,000 electric washing ma- 
chines were sold in 1928, 1,019,000 in 1929 and 
802,000 in 1930. In farming communities more 
families own some kind of washing machine than 
use the services of commercial laundries. 

Shifting of laundry work from the individual 
home to central plants raises new questions of 
sanitation for the consumer and for the com- 
mimity . Much prejudice against the commercial 
laundry has rested upon the aversion to having 
one’s personal clothing washed in the same 
waters with those of the general public. A num- 
ber of investigations by impartial authorities 
indicate that the only difficulties arise from use 
of improper frame houses not suited for the 
work (typical of earlier days but less frequently 
used now), from packing too tightly the loose 
nets in which clothes of one t5rpe from one family 
are washed (practised only in the poorer grade 
laundries), from improper handling of clean 
clothes in juxtaposition to incoming soiled cloth- 
ing and from the personal danger of infection to 
sorters and markers, who must handle the in- 
coming garments. It has been well established 
that the temperatures and processes through 
which clothes pass in a modern commercial 
laundry are sufficient to destroy the most viru- 
lent bacteria and that clothes emerge absolutely 
sterile. In a well equipped modern laundry the 
receiving and marking room is kept entirely 
separate from the rest of the laundry, and work- 
ers there are protected by enveloping aprons and 
gloves. In the hand laundries, however, the 
clothing may be subject to reinfection after 
washing because inadequate drying and ironing 
space sometimes encroaches on crowded living 
quarters attached to the establishment and be- 
cause clean and soiled clothing are sometimes 
handled over the same counters. In a report 
made by an officer of the New York City De- 
partment of Health in 1917 the Chinese hand 
laundries in New York City were found to be 
far cleaner in this respect than the “hand” laun- 
dries operated by white persons. Since 1905 
France has required that incoming bags of soiled 
linen shall be disinfected before being touched 
by the workers; in the United States, however, 
attempts to require disinfection of incoming 
laundry before handling by the workers have 
been effectively opposed by the laundry owners, 
who claim that the expense would be prohibi- 
tive. American commercial laundries refuse to 
accept clothing from homes where a contagious 
disease is placarded and unusually filthy clothing 
is sometimes returned or burned and paid for 
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instead of being vvashed. There is considerable 
difference between the practise of the best and 
the -Voorst laundries with respect to scrupulous- 
ness of handling and general standards, and 
the laundry industry itself is attempting to cer- 
tify those laundries which have satisfactory 
standards. 

The laundry industry in the United States, 
according to the 1929 Census of Manufactures, 
employs over 230,000 wage earners, a twofold 
increase over 1909, and the dyeing and cleaning 
industry employs 60,000, a threefold increase 
over 1919. Despite the introduction of machin- 
ery a great portion of the work requires but 
limited training and skill. The sorting, folding 
and even ironing of the clothing is relatively 
easy work. The substances handled and the 
processes accomplished are but partially changed 
from home methods and thus women from the 
home readily adapt themselves to the work. 
Because laundering is a service industry, laundry 
plants are widely distributed, thus utilizing sur- 
plus labor in all areas and prohibiting the con- 
centration of workers in a particular region. All 
these factors contribute to determine the type 
of labor force. Women of advancing years know- 
ing no other work than that of the home or 
unable to perform more difficult tasks are able 
to find laundry work near their homes. In 1929, 
67 percent of the wage earners were women, a 
decrease from 71 percent in 1919. Negro women 
because of custom and lack of training and 
opportunity are especially barred from many 
other occupations and as a consequence consti- 
tute over 25 percent of the laundry workers; 
they receive considerably lower wages than 
white women workers. Female labor also pre- 
dominates in Europe. 

The competitive disadvantages of the work- 
ers, the decentralization of the industry and the 
physical nature of the work combine to produce 
and perpetuate many unsatisfactory working 
conditions, although there have been some im- 
provements. Work in the wash rooms, often 
concentrated in the early days of the week, is 
done largely by men, is very heavy and is usu- 
ally performed in high temperatures and great 
humidity. These conditions may result in car- 
diac strain with serious results. The ironers are 
for the most part women, and there is a tendency 
for their work to be concentrated later in the 
week after washing and drying are completed; 
here the excessive temperature and humidity 
give a predisposition to atrophic condition, con- 
junctivitis, dizziness and headache. It has been 
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found that the long hours of standing, the work- 
ing of treadle machines and the carrying of 
heavy stacks of clothes are conducive to flat foot 
and varicose veins. 

In the cleaning and dyeing industry some- 
what greater skill is required for work such as 
pressing of fine silk dresses. Women have con- 
stituted a considerably smaller fraction of the 
total wage earners than in the laundry industry: 
44 percent in 1919 and 39 percent in 1929. In 
general, however, the factors operative in the 
laundry industry apply here as well. Occupa- 
tional hazards in the dry cleaning industry 
include toxicity of solvents used (although prac- 
tical appliances have greatly reduced possible 
dangers), injury from certain chemicals necessi- 
tating cautious handling, lesions of the skin 
resulting from dyes and discomforts arising from 
heat, odors and steam in the pressing rooms. 

Wages paid to laundry workers are low and 
inadequate. Median annual wages for women 
laundry workers in New York state were S769 
in 1926. In 1928 a large sample studied by the 
Department of Labor showed median weekly 
wages for the United States to be $14.65 for all 
women workers, $16.10 for white women work- 
ers and $8.85 for Negro women. These are 
among the lowest wages paid to any industrial 
group. Not only are the actual and potential 
supplies of laundry workers large but the nature 
of the demand for the service also contributes 
to perpetuate low wages. Since the great growth 
of the laundry industry has been based on re- 
moving the washing from the home, the price 
factor is a very vital one; the wage bill consti- 
tutes a large portion of the cost of operation and 
must be kept low if the housewife is to be 
induced to send her washing out. 

In the absence of state regulation the hours 
of work in laundries have been long. But since 
it is customary for states to exercise some con- 
trol over the hours worked by women and since 
women constitute such a large proportion of 
laundry workers, protection is provided for most 
laundry workers. Nevertheless, hours of work 
scheduled are usually about the maximum per- 
mitted by law and the hours worked are longer 
than in most occupations in which women are 
extensively employed. The United States Wom- 
en’s Bureau found that in 1927-28 the most 
common schedule for women was 48 hours per 
week (34.8 percent) but that 5 1 .6 percent worked 
over 48 hours and 13.7 percent over 54. 

Unionization has not been extensive either 
among the laundry workers or among the clean- 
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era and dyers. In the dry cleaning industry 
unions have been organized only in a few of the 
larger cities. Some of the locals are affiliated 
directly with the American Federation of Labor, 
while others are under the jurisdiction of the 
Laundry Workers* International Union or the 
Journeymen Tailors* Union; the former union, 
affiliated with the American Federation of La- 
bor, reports a nominal membership of some 
6000. Certain radical groups have taken some 
steps toward organizing the industry but the 
results have not been noteworthy. Collective 
bargaining is almost non-existent. In New York 
City, however, the Cleaners and Dyers Board 
of Trade and two unions formed in 1932 a 
conference board to minimize disputes, com- 
posed of representatives from the various factors 
in the industry with an outside chairman. 
Strikes are rather frequent and usually bitterly 
contested but do not result in permanent organi- 
zation. The large proportion of women and 
Negro workers, the unskilled character of the 
work, the decentralized and competitive nature 
of the industry, all these factors spell defeat for 
unionism. This condition prevails also in Eu- 
rope; thus in Germany in 1929 approximately 
25 percent of the laundry workers were organ- 
ized, but the proportion declined to 5 percent 
three years later. 

In contrast to the weak state of organization 
among the workers the employers are compara- 
tively well organized. An association of laundry 
owners was organized as early as 1880 in Law- 
rence, Massachusetts. In 1929 there were thirty- 
three state and interstate associations of em- 
ployers in addition to many local boards of trade 
or associations, as they are variously called. They 
perform the usual functions of trade associa- 
tions; primarily they act together to influence 
legislation, oppose organized labor and subsi- 
dize research on technical problems of the in- 
dustry. Occasionally the associations promote 
cooperative advertising campaigns; thus in 1927 
the Laundryowners* National Association of the 
United States and Canada launched a $5,000,- 
000 campaign which continued until March, 
1932. The National Association of Dyers and 
Cleaners of the United States and Canada has 
engaged on a somewhat smaller scale in activities 
similar to those of the organized laundry own- 
ers. In Great Britain the National Federation of 
Launderers holds annual congresses, fosters an 
allied research association and promotes an edu- 
cational movement within the industry. Similar 
associations exist on the continent, but they are 


much less developed than in the United States; 
thus in Germany in 1929 the Deutscher Wa- 
scherei Verband had only 1500 membera for 
7000 laundries. 

Although the employers* associations are 
largely successful in their efforts to combat 
unionism they have been unable to crush the 
racketeering which exploits the American laun- 
dry and dry cleaning industry. The product of 
the industry is a renovating service rather than 
a physical value added to a raw material; it has 
a high proportion of direct costs; and it is more 
closely subject to direct requirements of ultimate 
consumers than most industries, with conse- 
quent scattering of establishments throughout 
the entire country to serve local groups of cus- 
tomers. High direct costs, lack of the steadying 
influence of a market from which raw materials 
are bought and the small size of the many scat- 
tered establishments make the industry a likely 
field for cut-throat competition and its American 
concomitant, racketeering. Price wars and fights 
for patronage in many large cities, especially 
Chicago and New York, have been accompanied 
by bombing of undefended delivery wagons, an 
important part of the capital equipment, and 
other forms of terrorism. A combination of 
racketeering labor unions, retailers’ unions and 
wholesalers* unions in Chicago maintained prices 
and divided patronage, until an independent 
cleaner failing to receive aid from the state hired 
a notorious gangster to protect his business — 
and intrenched racketeering more securely in 
the industry. In other cities tribute from outside 
the industry is also exacted; laundry and clean- 
ing shops, especially those owned by independ- 
ent foreigners, are terrorized into making regular 
payments to racketeers for “protection,** the 
alternative being violence and other forms of 
intimidation which end in submission or de- 
struction of the recalcitrant’s business. The 
situation has improved somewhat since 1930, 
but the fundamental conditions which make 
racketeering profitable still remain. 

Alice C. Hanson 

See\ Home Economics; Domestic Service; Women 
IN Industry; Sanitation; Racketeering. 
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F. D., Muscling In (New York 1931) p. 73-76; United 
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LAURIER, SIR WILFRID (1841-1919), Ca- 
nadian statesman. Laurier, a descendant of sev- 
enteenth century colonists from France, was 
educated at L’Assomption Clollege and at McGill 
University, where he studied law. After several 
years, in the provincial legislature of Quebec he 
entered dominion politics as minister of inland 
revenue in the Mackenzie government. From 
1887 to 1896 Laurier was leader of the Liberal 
opposition, succeeding Edward Blake. He was 
prime minister of Canada from 1896 to 1911, 
an unbroken term of office unequaled before or 
since, which covered a period of great economic 
expansion fostered by the government. The 
aggressive immigration policy of the minister of 
the interior Clifford Sifton filled the west with 
settlers of many nationalities, and an overopti- 
mistic railway policy designed to encourage ex- 
pansion of settlement northward and to link east 
and west more closely resulted in the construc- 
tion of the Grand Trunk Pacific and Canadian 


Northern transcontinental systems. But the spe- 
cial distinction of Laurier, who admired the 
policies of moderation and orderly reform of 
Gladstone and the English Whigs and who 
shared in the main their views on economic and 
social questions, rests chiefly upon his lifelong 
work for the conciliation of racial, religious and 
sectional interests in Canada and of nationalist 
and imperialist aims. In his early years he fought 
courageously against the efforts of ultramontane 
clericals to dominate the public life of his native 
province and as a disciple of Lacordaire insisted 
that it was possible to be at once a good Liberal 
and a good Catholic. He came into office on an 
issue arising from the federal government’s 
attempt to annul Manitoba’s abolition of sep- 
arate schools for Roman Catholics; he upheld 
negotiation as against coercion and arranged a 
compromise assuring the Catholic minority of 
certain privileges within the framework of the 
public school system. Despite some early waver- 
ing he opposed schemes of imperial federation 
and aided the steady but unspectacular consoli- 
dation of Canadian autonomy while playing an 
important part in developing the system of co- 
operation which later took form in the British 
commonwealth of autonomous nations. As a 
concession to a wave of imperialist sentiment he 
dispatched Canadian detachments to participate 
under imperial control in the Boer War; in latei 
incidents he insisted on Canada’s control of its 
own forces. It was his administration which in- 
stituted the system of imperial tariff preferences 
in 1897. Nevertheless, arguments based osten- 
sibly on his attitude toward national and im- 
perial loyalties contributed largely to the defeat 
of Laurier’s government in the general election 
of 1911. Laurier’s policy of building a modest 
Canadian navy was attacked both by the Nation- 
alists in Quebec, who wanted no action, and 
by imperialists, who preferred contributions to 
the British navy. It was feared moreover that 
undesirable political and economic effects would 
follow his reciprocity agreement with the United 
States. Laurier approved Canada’s participation 
in the World War but opposed conscription; his 
adherents were defeated on this issue in the 
general election of 1917. 

O. D. Skelton 
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a Study in Canadian Politics (Toronto 1922); David, 
L.-O., Laurier {sa vie — ses oeuvres) (Beaucevillc, Que. 
1919); Dandurand, Raoul, “Sir Wilfrid Laurier et la 
politique canadienne” in France-Amerique, vol. x 
(1919) 201-08; Dewey, A. Gordon, The Dominions 
and Diplomacy (London 1929). 

LAVAL, FRANCOIS XAVIER DE (1623- 
1708), French ecclesiastic and bishop of Quebec 
from 1674 to 1 688. Laval may rightly be called 
the founder of the Roman Catholic church in 
Canada and one of its greatest statesmen. He 
was trained by the Jesuits in France and in 1659 
was sent out to New France as apostolic vicar 
with the functions and powers of a bishop in 
partibus infidelium. Strongly ultramontane in 
outlook and determined that the church should 
not be hindered in Canada by the Gallican influ- 
ences then gaining control in France, he success- 
fully urged the establishment of the bishopric 
of Quebec as an immediate dependency of the 
Holy See rather than of the archbishop of 
Rouen. Although he was unable to frustrate the 
triumph of the temporal power in New France, 
he did succeed in protecting the Canadian 
church itself from the Gallican influences preva- 
lent in the mother country. This stimulated 
the growth of an independent French Canadian 
nationalism, which became a force to be reckoned 
with under British rule. By making the church 
directly dependent upon the Papal See and by 
giving unity to the ecclesiastical forces Laval 
undoubtedly did more than any other to further 
ecclesiastical control in Quebec. His efforts in the 
interest of education and a more enlightened 
treatment of the natives were essentially an out- 
growth of his struggle for ecclesiastical suprem- 
acy. He was responsible for the founding in 1663 
of the Seminary of Quebec, now Laval Univer- 
sity, and of a preparatory school for boys in 
1668. He also encouraged elementary education, 
so that by 1685 nineteen educational institutions 
had been established. Laval’s zeal for the spirit- 
ual and material welfare of the Indians led him 
into frequent clashes with the local secular au- 
thorities. Both by legislative measures and by 
excommunication he sought to restrain the 
traders, especially in their sale of brandy to the 
natives. Although the liquor trade could not be 
suppressed, the general principles which were 
enunciated by Laval laid the foundations of 
Canadian legislation for the protection of the 
Indians. 

Walter A. Riddell 

Consult: Gossclin, Auguste, Le vinirahle Franfois de 
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York 1915); Riddell, W. A., The Rise of Ecclesiastical 
Control in Quebec, Columbia University, Studies in 
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York 1916). 

LAVELEYE, EMILE LOUIS VICTOR DE 
(1822-92), Belgian economist, political scientist 
and historian. Laveleye studied philosophy at 
the University of Louvain and law at the Uni- 
versity of Ghent; in the latter institution he came 
under the influence of Francois Huet, the 
French apostle of “liberal Catholicism.” Lave- 
leye was already well known as an economist and 
essayist when in 1864 he was called to the pro- 
fessorship of political economy at the University 
of Liege, a position which he filled until his 
death. 

Laveleye ^s economic views were fundamen- 
tally those of the socialists of the chair. Actuated 
by ethical considerations, he turned from the 
realm of pure theory to that of social reform. He 
refuted the theory, current at the time, of the 
immutability of private property and established 
the evolutionary character of the institution of 
property. Essentially a believer in individual 
initiative and private enterprise, he stressed the 
social responsibilities of property, was clearly 
conscious of the social dangers of excessive indi- 
vidualism and in his famous polemic with Her- 
bert Spencer vigorously asserted the right of the 
state to intervene wherever private interests 
seem to run counter to the interests of society. 
He remained a convinced bimetallist even after 
the failure of the international monetary con- 
ferences. Although free trade was the accepted 
theory at the time, he never subscribed to it 
entirely. 

In the realm of political science Laveleye ’s 
interest centered in the problem of democracy. 
His Le gouvernement dans la dimocratie (2 vols., 
Paris 1891; 2nd ed. 1892), which has been some- 
times compared to Montesquieu’s Esprit des lois, 
is both a study of and plea for the democratic 
form of government. An ardent Christian and 
an admirer of democracy, he identified “true” 
Christianity with “true” democracy and ascribed 
the resurgence of the democratic spirit in the 
modem era to the renaissance of true Christi- 
anity as expressed in the Protestant revolt. 
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While he unqualifiedly believed in the superi- 
ority ^of democracy over any other form of gov- 
ernment he clearly realized the incompatibility 
of political equality with economic inequality 
and regarded a more equitable distribution of 
wealth as an essential prerequisite to the effective 
functioning of democracy. 

Laveleye’s mind was of encyclopaedic scope. 
He wrote widely on socialism, contemporary 
political problems and international law. After 
the Franco-Prussian War he studied carefully 
the causes of war and advocated arbitration of 
international disputes. He was a convert to Prot- 
estantism and wrote a number of articles in 
which he attempted to prove the superiority of 
Protestant over Catholic nations. His letters and 
the various accounts of his travels are also note- 
worthy. 

Laveleye played no active part in the political 
life of his country; nevertheless, his democratic 
and liberal ideas had an enormous influence 
upon the people of his time. 

Ernest Mahaim 
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LAVERGNE, LOUIS-GABRIEL LEONCE 
DE (1809-80), French economist and politician. 
After directing the Journal de Toulouse and 
teaching literature at the University of Mont- 
pellier Lavergne went to Paris in 1840 as Charles 
de R^musat’s chef de cabinet in the Ministry of 
the Interior. In 1844 he became an official in 
the Ministry of Foreign Affairs under Guizot 
and in 1846 he was elected to the Chamber of 
Deputies. His political activity was interrupted 
by the Revolution of 1848 and was not resumed 
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during the Second Empire. He was elected to 
the National Assembly as an Orleanist in 1871 
but, convinced that the restoration of monarchy 
was impossible, he became a leading proponent 
of the constitution of 1875. Lavergne was made 
senator for life in 1875, and he stanchly de- 
fended the republic when it was threatened on 
May 16, 1877. 

He became interested in agricultural econom- 
ics while professor at the Institut Agronomique 
at Versailles from 1850 to 1852 and is important 
chieffy as an innovator in developing the sep- 
arate study of the economic structure of agri- 
cultural life. His vivid descriptions of contem- 
porary rural economy in Great Britain and 
France are based on sound statistical data, re- 
gional and geographical investigations and his- 
torical method; and his discussions of the theory 
of gross income in agriculture led to the devel- 
opment of new accounting methods in that field. 
Lavergne was also interested in population ques- 
tions and banking. 

Henri See 
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Consult: Cartier, Ernest, in Revue des deux mondes, 
vol. XX (1904) 825-61. 

LAVISSE, ERNEST (1842-1922), French his- 
torian. Deeply impressed by the French defeat 
of 1871, Lavisse, who six years earlier had com- 
pleted with unusual distinction his studies at the 
Ecole Normale Sup6rieure in Paris, went to 
Berlin, where over a period of four years (1871- 
75) he devoted himself to an intensive study of 
German history and government. After finishing 
his doctoral thesis, Etude ,,, ou la Marche de 
Brandenbourg sous la dynastie ascanienne (Paris 
1875), he returned to Paris and at the Ecole 
Normale (1878) and later at the Sorbonne ac- 
quired an ever mounting reputation as educator 
and historian. At the end of his career he was 
director of the Ecole Normale Sup6rieure. His 
interest in German history, which persisted ac- 
tively until 1893, was concentrated on three 
great epochs: the Middle Ages, the age of Fred- 
erick the Great and the nineteenth century. His 
delineation of the Prussian king in La jeunesse 
du grand Fridiric (Paris 1891, new ed. 1916) 
and Le grand Fridhk avant Vavinement (Paris 
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1893) won for Lavisse election to the Academy 
in 1892 and has become a classic of French 
historical literature. His writings on nineteenth 
century Germany include Essais sur rAllemagne 
impiriale (Paris 1887), Trots empereurs d*Alle- 
magne (Paris 1888) and La question d'Alsace- 
Lorraine (in collaboration with C. Pfister, Paris 
1918; English translation London 1918). In the 
realm of French history Lavisse’s reputation 
rests primarily on his editorial enterprise. With 
Alfred Rambaud he was coeditor, although com- 
paratively inactive, of Htstoire ghiSrale du iv* 
siicle it nos jours (12 vols., Paris 1892-99). His 
most significant work in this field was as editor 
of Histoire de France depuis les origines jusqu' a la 
Evolution (9 vols., Paris 1 900-11) and Histoire 
de la France contemporaine depuis la Revolution 
jusqu'd lapaix de igiQ (10 vols., Paris 1920-22), 
constituting essentially a single monumental 
series which assembled contributions from the 
foremost historical scholars of France — ^Vidal de 
la Blache, Rebelliau, Luchaire, Pfister, Langlois, 
Pariset, Charlety, Seignobos and others. La- 
visse’s own contribution to this series, a severe 
indictment of Louis xiv, is characteristically 
analytical and synthetic in method and by its 
unquestioned force and prestige has been a 
great factor in dissipating the glamour with 
which Voltaire and Michelet had hedged le roi 
soleil. 

Philippe Sagnac 

Ccnsult: Girard, Georges, “Essai de bibliographic de 
I’oeuvre de M. Ernest Lavisse” in Maison du Livre 
Fran9ais, Bulletin^ vol. ii (1923) 286-88; Langlois, 
C. V., in Revue de France, vol. v (1922) 471-83; 
Seignobos, C., in Revue universitaire, vol. xxxi (1922) 
pt. ii, 257-64; Sagnac, P., in Flambeau, vol, v, pt. iii 
(1922) 10-20; Guerlac, O., “Ernest Lavisse, French 
Historian and Educator” in South Atlantic Quarterly, 
vol. xxii (1923) 23-42; B^cheyras, A., “M. Lavisse, 
historien du grand sifecle” in Revue critique des idies 
et des livres, vol. xxiii (1913) 142-61; Andler, C., “La 
demifere oeuvre d’Emest Lavisse” in Revue de Paris, 
vol. XXX (1923) pt. i, p. 303-40. 

LAVOISIER, ANTOINE LAURENT (1743- 
94), French chemist and financial administrator. 
Lavoisier, the founder of modem chemistry, is 
important in the history of the social sciences 
for his economic and statistical writings, in par- 
ticular for his De la richesse territoriale du 
rqyaume de France, The son of a lawyer of mod- 
erate means, Lavoisier bought in 1768 a share 
in the Burners’ company of indirect taxation and 
thus shared responsibility for a fiscal system 
severely condemned by both French and English 
observers for its exorbitant profits and opposi- 


tion to the interests of the people. At the same 
time, however, Lavoisier was influenced by the 
ideas of the physiocrats and labored for many 
years on projects which aimed to rehabilitate 
French agriculture. He successfully conducted 
an experimental farm and was a leading figure 
in the committee on agriculture organized by 
Calonne in 1783. The memorandum of instruc- 
tions for the deputies of Blois to the Estates 
General of 1789 drawn up by Lavoisier was also 
highly liberal and reformist in spirit. During the 
first years of the revolution Lavoisier served as 
one of the commissaries of the Treasury, organ- 
izing the system of accounting from which dates 
the real beginning of the French budget. He 
was executed during the Terror together with 
the other members of the Ferme ghiirale^ who 
were accused of defrauding the state. 

De la richesse territoriale . . .de France, which 
was printed in 1791 by order of the National 
Assembly, constitutes an extract from a larger 
work on which Lavoisier had been engaged since 
1784 in an effort to complete and verify an 
analysis of national income undertaken by Du- 
pont de Nemours. Lavoisier’s main argument is 
that the monetary valuation of national income 
from different sources leads to double counting; 
that the only method exempt from such diffi- 
culties is that based on an estimate of annual 
consumption, since exports and imports in 
France balance one another; and that in esti- 
mating consumption allowance must be made 
for the variation in the budgets of different social 
classes. Thus he estimated that the annual per 
capita income of the poorest families is from 
60 livres to 70 livres, but he set the value of 
average per capita income at no livres, a figure 
admittedly similar to that of Quesnay in his 
Philosophic rurale (1763). It was derived by La- 
voisier from a hypothetical budget for a family 
of five, in which the father’s consumption is 
valued at 250 livres (an amount equal to the 
soldier’s pay in the French army) and the 
mother’s consumption and the aggregate con- 
sumption of the children each at two thirds of 
the father’s. For a population of 25,000,000 he 
deduced a total consumption income of 2,750,- 
000,000 livres. The net national income, com- 
puted by estimating the net revenue in the 
various branches of agriculture, he put at only 
1,200,000,000, of which half goes to the treasury 
in the form of taxes and the rest constitutes the 
landowners’ rent. 

Stephen Bauer 

Works: Oeuvres de Lavoisier, 6 vols. (Paris 1862-93), 
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of which vol. vi contains all the economic and statisti- 
cal writings. See ajso Statistique agricole et projets de 
rifomles, ed. by E. Grimaux and G. Schellc (Paris 
1894), containing the principal economic and statistical 
writings of Lavoisier; Melanges d*iconomie politique^ 
ed. by E. Daire and G. de Molinari, 2 vols. (Paris 
1847-48), vol. i, p. 575-607, containing selections from 
Lavoisier. 

Consult: Grimaux, Edouard, Lavoisier (Paris 1888); 
the introductions by E. Grimaux and G. Schelle to 
their edition of Statistique agricole, p. i-lvi; Foster, 
Mary L. , Life of Lavoisier, Smith College Monographs, 
no. i (Northampton, Mass. 1926). 

LAVROV, PETR LAVROVICH (1823-1900), 
Russian social philosopher. Lavrov, the son of a 
retired colonel, taught higher mathematics at a 
military academy in St. Petersburg from 1844 to 
1866, contributing at the same time to technical, 
educational and literary publications of a liberal 
tendency. In the drive on radicals which fol- 
lowed Karakozov’s attempt on the life of Alex- 
ander II, Lavrov was arrested and eventually 
banished to the province of Vologda in the north; 
in exile he wrote the famous “historical letters” 
(German tr. by S. Dawidow, Berlin 1901; French 
tr., Paris 1903) which made him very popular 
with revolutionary youth. In 1870 Lavrov es- 
caped abroad, where he developed into a con- 
vinced socialist, continuing to exercise a power- 
ful influence on Russian revolutionary intelli- 
gentsia. During the years 1873 to 1876 he edited 
a socialist review, Vpered (Forward), in which he 
developed the ideology of the “propagandists”; 
this group, unlike BaJtunin and his followers, 
who preached insurrectionism based on revolu- 
tionary mass instincts, believed that the people 
must be prepared for revolutionary action by 
political and social education. Later, when the 
political situation in Russia changed, he edited 
together with Tikhomirov the organ of the ter- 
rorist party, Narodnaya volya (People’s will, 
1883-86). At the same time he continued 
to write on general sociological and historical 
questions; among his later works the most im- 
portant to be mentioned are Opit istorii misli 
novago vremeni (An essay on the history of 
modem thought, Geneva 1888-94), Zadachi 
ponimantya istorii (The problems of historical 
understanding, Moscow 1898) and Glavneyshie 
momenti istorii misli (Principal periods in the his- 
tory of thought, Moscow 1903). 

Immensely emdite, Lavrov drew upon Kant 
and Comte, Hegel and Feuerbach, Proudhon 
and Marx, to construct a Weltanschauung which 
he called anthropologism and which is the first 
and most important system of Russian subjective 


-Lavrov 

sociology. The center of this system is the hu- 
man individuality. Man like his animal ancestors 
begins with the pursuit of pleasure and the 
avoidance of pain, with the purely selfish gratifi- 
cation of elementary needs, such as those for 
food, sexual satisfaction and nervous stimulation; 
on this basis, however, there develop altruistic 
effects, such as a sense of justice, mercy and the 
capacity for self-sacrifice as well as critical 
thought. Primitive human societies, not essen- 
tially different from animal societies, are held 
together by usages and customs which tend to 
become fixed and sacred; these constitute culture 
whose progress toward civilization involves the 
operation of critical thought. The carrier of crit- 
ical thought is the intelligentsia; and since prog- 
ress is achieved at the cost of terrible suffering 
to mankind it is the duty of every intellectual to 
repay his debt to humanity by consecrating his 
life to social ends. The human individuality is 
the real agent of historical movement; although 
the course of history is determined by objective 
forces, the individual acting upon his own inter- 
pretation of the historical process, which is in its 
very nature subjective, sets his own goals and 
chooses his own means, thereby transforming the 
objectively inevitable into acts of personal will. 
Thus originates a subjective notion and ethical 
appreciation of progress, which Lavrov described 
as the physical and moral development of per- 
sonality and the concomitant embodiment of 
truth and justice in social institutions. Modem 
socialism, rejecting every religious and meta- 
physical idea and involving collaboration be- 
tween the intelligentsia which provides the 
leadership and the large masses of workmen and 
peasants, affords the shortest way to this goal; 
the new society will be based on solidarity just 
as the capitalistic order is dominated by in- 
terest and primitive society is dominated by 
tradition. 

Nicholas Rusanov 

Consult: Rusanov, N. S., Sotsialisti Zapada i Rossii 
(The socialists of the west and Russia) (St. Peters- 
burg 1908) p. 200-66; P. L. Lavrov, Sbornik statey 
(P. L. Lavrov, a collection of articles) (Petrograd 
1922); Rappoport, C., Introduction to Historische 
Brief e, and Goldsmith, M., bio-bibliographical notice 
in Lettres historiques; Masaryk, T. G., Zur russischen 
Geschichts^ und ReUgionsphdosophie, 2 vols. (Jena 
1913), tr. by Eden and Cedar Paul as The Spirit of 
Russia, 2 vols. (London 1919) vol. ii, ch. xv; Hecker, 
Julius F., Russian Sociology (New York 1915) pt. ii, 
ch. i; Tcheskis, L. A., “La philosophic sociale de 
Pierre LavrofT’ in Revue de syntkise historique, vol. 
XXV (191a) 129-42, 267-85, and vol. xxvi (19*3) 
64-81. 
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Primitive. Many historical jurists in contrast 
with the analytical school have used the term 
law to include most if not all processes of social 
control. The term is, however, usually confined 
to “social control through the systematic appli- 
cation of the force of politically organized soci- 
ety’* (Pound). The limited application, more 
convenient for purposes of sociological analysis 
and classification, will be adopted in this article; 
the field of law will therefore be regarded as 
coterminous with that of organized legal sanc- 
tions {see Sanction). The obligations imposed 
on individuals in societies where there are no 
legal sanctions will be regarded as matters of 
custom and convention but not of law; in this 
sense some simple societies have no law, al- 
though all have customs which are supported by 
sanctions. 

The confusion which has resulted in the at- 
tempt to apply to preliterate societies the mod- 
ern distinction between criminal law and civil 
law can be avoided by making instead the dis- 
tinction between the law of public delicts and 
the law of private delicts. In any society a deed 
is a public delict if its occurrence normally leads 
to an organized and regular procedure by the 
whole community or by the constituted repre- 
sentatives of social authority which results in the 
fixing of responsibility upon some person within 
the community and the infliction by the com- 
munity or by its representatives of some hurt or 
punishment upon the responsible person. This 
procedure, which may be called the penal sanc- 
tion, is in its basic form a reaction by the com- 
munity against an action of one of its own mem- 


bers which offends some strong and definite 
moral sentiment and thus produces a condition 
of social dysphoria. The immediate function of 
the reaction is to give expression to a collective 
feeling of moral indignation and so to restore 
the social euphoria. Its ultimate function is to 
maintain the moral sentiment in question at the 
requisite degree of strength in the individuals 
who constitute the community. 

Comparatively little precise information is 
available concerning penal sanctions in preliter- 
ate societies. Among the actions which are known 
to be treated as public delicts in the simpler 
societies are incest — ^marriage or sexual con- 
gress with persons with whom such relations are 
forbidden; sorcery, or evil magic, by one person 
against another within the community; repeated 
breaches of tribal custom; and various forms of 
sacrilege. In many preliterate societies the penal 
sanction is applied principally if not solely to 
actions which infringe upon customs regarded 
by the community as sacred, so that the sanction 
itself may almost be regarded as a special form 
of ritual sanction. Ritual sanctions are derived 
from the belief that certain actions or events 
render an individual or a group ritually unclean, 
or polluted, so that some specific action is re- 
quired to remove the pollution. In many exam- 
ples of penal sanction it may plausibly be held 
that a deed such as incest produces a pollution 
of the whole community within which it occurs 
and that the punishment, which may mean the 
killing of the guilty persons, is a means of cleans- 
ing the community. Upon the establishment of 
a political or executive authority even of the 



Law 


simplest kind disobedience of that authority’s 
cormpands may be subject to penal sanctions 
and treated as a public delict; moreover direct 
offenses against the constituted authority or 
against the persons in whom that authority rests 
may be subject to penal sanctions. Thus when 
the social authority rests in chiefs, an offense 
which would be a private delict if conunitted 
against a commoner may be treated as a public 
delict when committed against a chief. 

In the procedure of a law of private delicts a 
person or a body of persons that has suffered 
some injury, loss or damage by infringement 
of recognized rights appeals to a constituted 
judicial authority, who declares some other per- 
son or body of persons within the community to 
be responsible and rules that the defendant shall 
give satisfaction to the plaintiff, such satisfaction 
frequently taking the form of the payment of 
an indemnity or damages. A private delict is 
thus an action which is subject to what may be 
called a restitutive sanction. The law of private 
delicts in preliterate socjgties corresponds to the 
civil law of modem times. There are, however, 
certain important differences. In general in 
modem law actions which fall simply under civil 
law are those which cause damage but are not 
subject to reprobation. Consequently although 
the civil sanction expressed through the pay- 
ment of damages causes loss to the defendant, 
it is not specifically punitive. Even in modern 
civil law, however, a magistrate may in special 
instances award “punitive damages” thereby 
expressing the view that the injury committed 
is of such a kind as to be properly subject to 
reprobation and therefore to punishment. In 
modem law when a deed is an offense against 
morality and at the same time inflicts injury it 
may become actionable under both criminal and 
civil law. The emphasis in the punishment for 
homicide or theft is on its aspect as an offense 
against the community rather than on the prin- 
ciple that restitution should be made to those 
who have suffered by the deed. 

In preliterate societies private delicts are for 
the most part killing, wounding, theft, adultery 
and failure to pay debts; and while they are pri- 
marily regarded as constituting an injury to some 
member of the community they are subject also 
to moral reprobation as antisocial actions. The 
sanction is frequently both restitutive and re- 
pressive, giving satisfaction to the injured per- 
son and inflicting punishment upon the person 
responsible for the injury; for example, in some 
Aftican tribes a thief is required to restore to 
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the person whom he has robbed double the 
value of what he has taken. In its basic form 
the law of private delicts is a procedure for avoid- 
ing or relieving the social dysphoria which re- 
sults from conflicts within a community. An 
offense committed against another member or 
group of the same community by inflicting a 
sense of injury upon the victim creates a dis- 
turbance of the social life which ceases only 
when satisfaction is rendered to the injured per- 
son or persons. Thus in African native law a 
judge is not regarded as having properly settled 
a case until all parties concerned are satisfied 
with the settlement. 

The distinction between public delicts and 
private delicts illustrates the fact that the law 
has no single origin. A deed committed by a 
member of the community which offends the 
moral sense of the community may be subject 
to three sanctions: the general or diffuse moral 
sanction, which makes the guilty person subject 
to the reprobation of his fellows; the ritual sanc- 
tion, which produces in the guilty person a 
condition of ritual uncleanness that constitutes 
a danger to himself and to those with whom he 
is in contact — in such cases custom may require 
him to undergo ritual purification or expiation 
or it may be believed that as a result of his sin 
he will fall ill and die; the penal sanction, 
whereby the community through certain per- 
sons acting as its constituted judicial authorities 
inflicts punishment on the guilty person, which 
may be regarded either as a collective expression 
of the moral indignation aroused by the deed or 
as a means of removing the ritual pollution re- 
sulting from the deed by imposing an expiation 
upon the guilty person or as both. 

On the other hand, an action which consti- 
tutes an infringement of the rights of a person 
or group of persons may lead to retaliation on 
the part of the injured against the person or 
group responsible for the injury. When such 
acts of retaliation are recognized by custom as 
justifiable and are subject to a customary regu- 
lation of procedure, various forms of retaliatory 
sanctions may be said to prevail. In preliterate 
society generally warfare has such a sanction; 
the waging of war is in some communities, as 
among the Australian hordes, normally an act 
of retaliation carried out by one group against 
another that is held responsible for an injury 
suffered, and the procedure is regulated by a 
recognized body of customs which is equivalent 
to the international law of modern nations. The 
institution of organized and regulated vengeance 
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is another example of a retaliatory sanction. The 
killing of a man, whether intentional or acci- 
dental, constitutes an injury to his clan, local 
community or kindred, for which satisfaction is 
required. The injured group is regarded as justi- 
fied in seeking vengeance and there is frequently 
an obligation on the members of the group to 
avenge the death. The retaliatory action is regu- 
lated by custom; the lex talionis requires that 
the damage inflicted shall be equivalent to the 
damage suffered and the principle of collective 
solidarity permits the avengers to kill a person 
other than the actual murderer, for example, his 
brother or in some instances any member of his 
clan. When the institution is completely organ- 
ized, custom requires the group responsible for 
the first death to accept the killing of one of their 
number as an act of justice and to make no 
further retaliation. Retaliatory sanctions may 
also appear in relation to injuries of one person 
by another; for example, the recognized right 
in certain circumstances of one person to chal- 
lenge another to fight a duel. Among Australian 
tribes an individual who has suffered injury from 
another may by agreement of the elders be given 
the right to obtain satisfaction by throwing 
spears or boomerangs at him or by spearing him 
in a non-vital part of the body, such as the thigh. 
In all instances of retaliatory sanction there is 
a customary procedure for satisfying the injured 
person or group whereby resentment may be 
expressed, frequently by inflicting hurt upon the 
person or group responsible for the injury. 
Where it works effectively the result is to pro- 
vide an expiation for the offense and to remove 
the feeling of injury or resentment in the injured 
person or persons. In many societies retaliation 
is replaced more or less by a system of indem- 
nities; persons or groups having injured other 
persons or groups provide satisfaction to the 
latter by handing over certain valuables. The 
procedure of providing satisfaction by indem- 
nity is widespread in preliterate societies which 
have not yet developed a legal system in the 
narrow sense. 

Among the Yurok, who are food gatherers and 
hunters living in northern California in small 
villages with no political organization, there is 
no regular prtxedure for dealing with offenses 
against the community and therefore no law of 
public delicts. Injuries and offenses of one per- 
son against another are subject to indemnities 
regulated by custom; every invasion of privilege 
or property must be exactly compensated; for 
the killing of an individual an indemnity or 


blood money must be paid to the near kin. After 
a feud or war each side must pay for those who 
have been killed on the other side. Only the fact 
and amount of damage are considered; never the 
question of intent, malice, negligence or acci- 
dent. Once an indemnity for an injury has been 
accepted it is improper for the injured person 
to harbor any further resentment. As the pay- 
ment of indemnities is arranged by negotiation 
between the persons concerned and not by ap- 
peal to any judicial authority, the law of private 
delicts in the strict sense is not present. Among 
the Ifugao, who cultivate rice on terraced hill- 
sides of northern Luzon in the Philippines and 
who have no political organization and no sys- 
tem of clans, “society does not punish injuries 
to itself except as the censure of public opinion 
is a punishment”; that is, there is no law of 
public delicts, no actual penal sanction. Never- 
theless, a person who practises sorcery against 
one of his own kin is put to death by his kin; 
on the other hand, incest between brother and 
sister, parricide and fratricide are said to go 
unpunished. It is probable, however, that there 
are powerful and effective ritual sanctions against 
these acts. An offense committed by one person 
against another person or an infringement of the 
rights of one person by another is the occasion 
of a conflict between the kindred of the two 
parties, including relatives through both father 
and mother to the third or fourth degree. Re- 
taliation by the killing of the offender or some- 
times of one of his kin is the regular method of 
obtaining satisfaction in cases of murder, sor- 
cery, adultery discovered in flagrante^ refusal to 
pay an indemnity assessed for injury suffered 
and persistent and wilful refusal to pay a debt 
when there is ability to pay. Satisfaction is pro- 
vided in other cases by the payment of indem- 
nities. There are no judicial authorities before 
whom disputes may be brought; the negotiations 
are carried out by a go-between who belongs to 
neither of the two opposed groups of kindred. 
Certain persons obtain renown for themselves 
as successful go-betweens, but such persons 
have no authority and are not in any sense rep- 
resentatives of the community as a whole. Dur- 
ing the controversy the two parties are in a 
condition of ritual enmity or opposition and 
when a settlement is reached they join in a 
peacemaking ceremony. A scale of settlement is 
recognized by custom and in certain circum- 
stances the payments vary according to the class 
— ^wealthy, middle class or poor — ^to which the 
group receiving or making payment belongs. 
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The Ifugao thus have an organized system of 
justice, which, however, does not constitute a 
system of law in the narrow sense of the term 
since there is no judicial authority. 

An important step is taken toward the forma- 
tion of a legal system where there are recognized 
arbitrators or judges who hear evidence, decide 
upon responsibility and assess damages; only 
the existence of some authority with power to 
enforce the judgments delivered by the judges 
is then lacking. It has been argued plausibly that 
in some societies a legal system for dealing with 
private delicts has grown up in this manner: 
disputes are brought before arbitrators who de- 
clare the custom and apply it to the case before 
them; such courts of arbitration become estab- 
lished as regular tribunals; and finally there is 
developed in the society some procedure for 
enforcing judgments. 

A development similar to this is illustrated by 
the practises of the A-Kamba, A-Kikuyu and 
A-Theraka, Bantu peoples to the south and 
southeast of Mount Kenya in east Africa who 
live in scattered household communities, keep 
cattle, sheep and goats and grow grain in hand 
tilled fields. They have no chiefs and are divided 
into well defined age grades, one of which con- 
sists of elders who exercise both priestly and 
judicial functions. If there is a dispute in which 
one person believes his rights have been in- 
fringed by another, the disputants call together 
a number of elders of the district or districts in 
which they live and these constitute a court to 
hear the case. The court acts primarily as a 
court of arbitration and as a means of deciding 
Upon the customary principles of justice by 
which the dispute should be settled; it usually 
takes no steps to enforce the judgment on the 
losing party but leaves this task to the claimant. 
In serious cases, however, when an offense af- 
fects the whole community or when the accused 
is regarded as a habitual and dangerous offender 
so that public indignation makes the affair one 
of public concern, the elders can exercise au- 
thority to enforce judgment. The usual proce- 
dure rests on the ritual powers of the elders; 
they can pronounce a curse — ^which is feared as 
inevitably bringing down supernatural punish- 
ment — on a person who refuses to obey a judg- 
ment. The killing of a member of one clan by a 
member of another, whether intentional or acci- 
dental, is treated by the court of elders as a 
private delict and is settled by the payment of 
an indemnity to the relatives of the victim by 
the killer and his relatives. The elders also pos- 
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sess limited powers of dealing with public delicts 
by a procedure known as kingolle, or mwinge. If 
a person is held guilty of witchcraft or is re- 
garded as a habitual offender and thus as a 
public danger, the elders may inflict the punish- 
ment of death or may destroy the offender’s 
homestead and expel him from the district. Be- 
fore such action may be taken ciders from re- 
mote regions must be called in for consultation 
and the consent of near relatives of the offender 
must be obtained. 

The Ashanti afford a contrast to the system 
of the A-Kamba in that they have a well organ- 
ized law of public delicts, which are designated 
by a native term which meairs “things hateful to 
the tribe.” These include murder, suicide, cer- 
tain sexual offenses including incestuous rela- 
tions with certain relatives by descent and by 
marriage, certain forms of abuse, assault and 
stealing, the invocation of a curse upon a chief, 
treason, cowardice, witchcraft, the violation of 
recognized tribal tabus and the breaking of a 
command of the central authority issued and 
qualified with an oath. The Ashanti conception 
of the law is that all such actions are offenses 
against the sacred or supernatural powers on 
which the well being of the whole community 
depends and that unless these offenses are expi- 
ated by the punishment of the guilty persons 
the whole tribe will suffer. The judicial func- 
tions belong to the king or chief (the occupant 
of a sacred stool), before whom the offender is 
tried. The punishment for the more serious 
offenses is decapitation, although in certain cir- 
cumstances the condemned man and his rela- 
tives may “buy his head”; that is, pay a redemp- 
tion price by which his life may be saved. The 
courts of the chiefs do not concern themselves 
with private delicts, which are denoted “house- 
hold cases” and settled by the authority of heads 
of kinship groups or by negotiation. A dispute 
concerning a private delict may be brought be- 
fore the chief indirectly if one of the parties 
involved swears an oath, which thus makes the 
dispute a public matter. 

While the A-Kamba elders are concerned 
mainly with private delicts and the Ashanti 
chiefs with public delicts, there are tribes and 
nations in Africa and elsewhere in which the 
central authorities — ^the chiefs or the king and 
his representatives — administer both kinds of 
law, which may always be differentiated by ref- 
erence to procedure. In the law of private delicts 
a dispute between persons or groups of persons 
is brought before the judicial tribunal for settle- 
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ment; in the law of public delicts the central 
authority itself and on its own initiative takes 
action against an offender. Modern criminal law 
and civil law are directly derived respectively 
from the law of public delicts and the law of 
private delicts; but acts which are now regarded 
as characteristically public delicts, such as mur- 
der and theft, are in many preliterate societies 
treated as private delicts, while the acts which in 
such societies are most frequently regarded as 
public delicts are witchcraft, incest and sacrilege. 

In its most elementary developments law is 
intimately bound up with magic and religion; 
legal sanctions are closely related to ritual sanc- 
tions. A full understanding of the beginnings of 
law in simpler societies can therefore be reached 
only by a comparative study of whole systems of 
social sanctions. 

A. R. Radcliffe-Brown 

General View of Ancient. The knowledge 
of the legal life of antiquity possessed by the 
contemporary world and its relation to that life 
rest primarily on Roman law. This is true not 
only of Latin, Germanic and Slavic Europe, 
whose legal systems are linked with Roman law 
either through an uninterrupted development or 
through a later reception, but also of the Anglo- 
American world, which despite the lack of a 
reception has maintained a certain spiritual re- 
lation with Roman law — a relation that has 
tended recently to become even closer. The 
forces that brought about the reception are still 
operative, although under different forms, in the 
countries to which the Roman law came. The 
political factor, which made the unlimited power 
of the Roman -Byzantine absolute monarchs 
serve as a worthy exemplar for mediaeval and 
later western emperors and for the Russian 
rulers until the downfall of czarism; the religious 
factor, which found in antiquity a model for the 
legal system of the Catholic church and even 
for the Caesaro-papism of the Greek Orthodox 
churches; the scientific factor, which linked with 
the first two and finding for a time in Roman 
law as it was taught in the Italian, French and 
German universities the ideal juristic system, 
the ratio scripta^ brought about a concentration 
on the study of that law; finally, the economic 
factor, which made the rising cities and business 
interests of the later Middle Ages and the Ren- 
aissance see in Roman law as the embodiment 
of the practise of an ancient world empire a 
useful instrument for their own purposes, all 
these forces acting together were effective in 


linking continental Europe to Roman law as to 
no other system. 

This process cannot be explained by the fact 
that the systematic character of Roman law was 
particularly attractive to conceptual jurists sen- 
sitive to theory nor was it due to a valuable 
historical, philological or philosophical tradi- 
tion. To be sure, all emperors (and they were 
copied by the princelings) loved the glamour 
which Roman public law had known how to 
impart to the imperial power; also before the 
church had created its own canon law it may 
have wished to emphasize, by placing high value 
on the Corpus juriSy the influence exerted by 
Christianity on the Byzantine law of the Chris^ 
tian imperial period. Again, many a phase in the 
development of the universities may have been 
influenced by the real or supposed ancient 
beauty of the Roman legal system and may have 
seen in it the ars bom et aequi. But the cities, the 
commercial groups and especially the law prac- 
titioner, who had his eye on the practical deci- 
sion of cases, were interested less in the correct- 
ness of the system and the beauty of the whole 
than in finding a working solution for particular 
problems. And this solution was offered by the 
numerous responsa of the Digesta and the re- 
scripta of the Codex »Thi3 element of appeal must 
be attributed to the practical intelligence, sober- 
mindedness and objectivity displayed by the 
Roman jurists in balancing interests against in- 
terests in their private law. 

This fact is essential for an understanding of 
the dominance of the Roman law in legal and 
political life since the Middle Ages. What se- 
cured its prominence was not so much its scien- 
tific character as its utility. There were of course 
many whose interest in it was scientific; there 
were always individual scholars who cherished it 
in the humanistic spirit as a product of antiq- 
uity; there were whole movements that set them- 
selves to differentiate evolutionary strata in this 
law and to separate classic sources from Justinia- 
nian interpolations. The historical jurisprudence 
of Savigny especially directed attention back to 
the pure Roman law. But despite the influence 
of this school jurists have remained interested 
rather in the contemporary significance of Ro- 
man law. This was inevitable as long as the 
Corpus juris was effective law in a large part of 
Germany. In university teaching and in legal 
practise the Pandects were decisive, and research 
was largely of a dogmatic sort. Essentially of 
course the system was no longer Roman but had 
been modernized; the casuistry, however, re- 
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mained Roman and survived in the correctness 
and usefulness of the individual decisions. The 
Romans had converted their jus civile ^ at first 
intended only as the law of a city-state, into a 
jus gentium y or system of world law, and this had 
maintained its sway over the world for centuries 
after the collapse of their political world im- 
perium. So strong was the supremacy of the 
Roman law even in jurisprudence that all other 
legal traditions of antiquity were thrust into the 
background. Thus the law of classical Greece, 
the only other ancient culture that had been 
generally considered by historians, was ignored. 
Cicero’s dictum concerning the insignificance 
and even ridiculousness of all non-Roman juris- 
prudence (De oratore i: 44, 197) retained for 
centuries the validity of a program. And this 
attitude toward non-Roman law was shared not 
only by practising lawyers but also by most legal 
theorists in their teaching and research up into 
the nineteenth century. Only German legal his- 
tory under the influence of the historical school 
managed to free itself from the confines of Ro- 
man law. 

Not all aspects of Roman law, however, have 
retained their relevance to the present. Public, 
criminal and procedural law, following separate 
roads, have all been strongly nationalized. Pri- 
vate law alone has remained Roman; the other 
domains of Roman law, no less important his- 
torically, were termed antiquities and given over 
to historians and philologists. Without under- 
estimating the painstaking work done by philol- 
ogists in a field neglected by jurists it must be 
admitted that only the scholar trained in the 
legal discipline can capture completely or even 
glimpse the spirit of the legal sources. Momm- 
sen managed to perform this feat for Roman 
public law, and along with others he directed 
juristic interest back to Roman criminal law. 
Other scholars added to the study of private and 
public law that of legal procedure, where it 
was particularly true that every investigation 
had to proceed along strictly legal-historical 
lines. And this method passed over to studies 
in private law. To the dogmatic approach of 
the lawyer was added the historical approach, 
inquiring whether the opinion of a given jurist 
was actually as cited by Justinian or whether it 
had been changed and interpolated. Although 
studies in interpolations were pursued by Cujas 
and Faber as early as the sixteenth century, this 
sort of research received a new impetus in the 
nineteenth and grew to a discipline in which 
radical and conservative tendencies clashed. The 
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new line of inquiry sought to lay bare not only 
the genuineness of a given passage but also, if 
there was an interpolation, its authorship and 
the circumstances under which it had been in- 
troduced. For a long time no one doubted that 
the interpolations were made by Justinian’s 
codifying commissions with the emperor’s con- 
sent. But then the question arose whether inter- 
polated texts had not even before the time of codi- 
fication become the basis for teaching in the law 
schools, especially at Beirut. Although the law 
teachers would probably not have attempted a 
direct change in the accepted legal sources with- 
out authorization, it is possible that criticism 
may have been applied to existing law in the 
course of its formulation. This may have been 
resorted to either because the laws had become 
antiquated or ill adapted to the conditions of the 
Eastern Empire or because of a conflict between 
the ideas of the constitution of the Western 
Empire and the Hellenistic customs of the east— - 
the antithesis between imperial law and national, 
or native, law. Recalling Cicero’s arrogant 
dictum, one can understand in turn how intensely 
jurists of Greek descent, conscious of the 
superiority of the Hellenistic to the Roman cul- 
ture, must have opposed the western imperial 
law. But one can also appreciate the determina- 
tion of Justinian to introduce unity and order 
into the codification and to suppress every out- 
cropping of a doctrina adulterina. 

Mitteis’ pioneer work, Reichsrecht und Volks^ 
recht in den dstlichen Provinzen des rdmischen 
Kaiserretchs (Leipsic 1891), brought the concept 
of the Roman Volksrecht into current use. What- 
ever this Volksrecht was, it was clearly not Ro- 
man law. There was revealed suddenly the 
variegated, mosaiclike entity that actually func- 
tioned as law in the wide expanse of the Roman 
Empire under the official legal system as ex- 
pressed in the Corpus juris. The Roman world 
empire included all the states of antiquity and 
consequently their diverse cultures and legal 
systems. The question of the interrelation of 
the various legal cultures of antiquity is far 
from clear; in fact the issue constitutes the chief 
problem of ancient legal history. 

Foremost among the legal systems of antiq- 
uity that demand study are the Greek and Hel- 
lenistic, and next to them those of the near 
eastern cultures, such as the Babylonian, Assyr- 
ian and Hittite. Investigations already made in 
these fields have revealed much of the political, 
legal, economic and religious life of remote mil- 
lennia but have thus far failed to establish an 
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immediate connection between these civiliza- 
tions and our own culture. Roman law, because 
of the traditional force of its private law, seems 
to occupy a unique place in this respect. Only 
Jewish law, whose theocratic origins give it a 
place quite apart from all other laws, is still 
a living law for a widely scattered people. A 
comparison between the casuistry of the later 
Jewish law — still little investigated — as re- 
vealed in the Talmud and rabbinical literature 
and that of Roman law would reveal methodolog- 
ical similarities. But on the whole Jewish law 
has been confined to the Jewish people, a fact 
which has at once enabled it to preserve its pe- 
culiar character and prevented it from becoming 
a world force. 

With respect to Greek law it is now widely 
held that beyond the formally autonomous legal 
systems, applying only to the individual city- 
states, there was a common fund of Greek legal 
ideas. This can be said without losing sight of 
the particularistic forces that were at work. 
There was no Corpus juris in which the law was 
codified. The scattered mass of fragmentary 
traditions by which students of Greek law are 
confronted, the necessity of consulting a large 
non-juristic literature as well as a multitude of 
inscriptions, and the linguistic difficulty of de- 
ciphering the dialects of inscriptions dating from 
different periods — one need only mention the 
Laws of Gortyn — attest some of the difficulties 
that would have been encountered by codifica- 
tion. Nevertheless, the diffusion of Greek law 
was as wide as that of Greek culture. Rome 
could not escape its impact: from the time of the 
Twelve Tables through the republic and prin- 
cipatc to the period of absolutism, when the 
center of the empire was shifted to Byzantium, 
the influence first of Hellenic and then of Hel- 
lenistic law can be traced. In fact it would be a 
step toward the solution of the problem of inter- 
polation mentioned above in connection with 
Beirut if it could be established to what extent 
old Greek statutes were still preserved under the 
late empire only to be introduced into Roman 
law. Another pressing problem of research is the 
investigation as to what elements in Greek law 
are to be considered an inheritance from pre- 
Hellenic civilizations in Greece. There is the 
further problem of whether the relation between 
Greek and Roman law was as close as was for- 
merly assumed in the attempted construction 
of a Greco-Italic legal history or whether, as is 
now believed, it was more remote. And, finally, 
there looms the vast problem — hitherto rather 


anxiously avoided — of searching out the Indo- 
Germanic connections, a problem requirii;^g re- 
search in Germanic, Celtic, Iranian and Indian 
legal studies. There is no lack of detailed mono- 
graphic attempts to establish the connections. 

The center of interest in studies of native 
law has recently been assumed by Hellenistic 
law, particularly in Egypt, where numerous 
Greek papyri have been discovered extending 
from the period immediately following the reign 
of Alexander far into that of Arabian power. 
These will, it is hoped, serve to clarify the prob- 
lem of the relative importance of oriental and 
Greek elements which is present in all the phases 
of Hellenistic culture. The study of these ques- 
tions requires a knowledge of Egyptian national 
law, a knowledge which is being applied with 
good results also in studies in legal history. The 
Coptic papyri belonging to the later Roman 
period point to a revival of this national law. In 
the Arabic period, however, there is a continu- 
ance of Roman -Byzantine legal influences, in- 
dicating a connection with Islamic law. These 
documents, which have been preserved for cen- 
turies in the hot sands of the desert and which 
deal with the daily life of Egyptian peasants, 
Hellenic and Roman officials and the peculiar 
hybrid Greco-Egyptian population mixture, 
constitute a history of a thousand years and, if 
the papyri in the Egyptian demotic and those 
in Arabic are taken into consideration, of a few 
additional centuries. It is clear that these papyri 
possess an immense importance for the knowl- 
edge of Egyptian legal life. In reading them one 
sees how little the life of the ordinary citizen was 
affected by the fact that his ruler might be a 
pharaoh or a Ptolemaean or a Roman emperor 
residing either in Rome or Byzantium. The 
opportunity offered by these papyri of tracing 
the effect of Hellenistic, Roman-Byzantine and 
Arabian foreign rule on so completely closed a 
country as Egypt makes them of extraordinary 
importance for our whole evaluation of Hel- 
lenistic-Roman antiquity. 

Studies of the cuneiform documents, which 
afford a concrete picture of the legal life of the 
Babylonians, Assyrians and Hittites, opened for 
jurists a new chapter in ancient law. For Meso- 
potamia there exist legal sources going back to 
the Sumerian period and making it possible to 
distinguish not only between Babylonian and 
Assyrian rule but also between different periods 
vdthin each extending from the end of the third 
millennium up to the age of the Seleucids, Ar- 
sacids and Parthians. The great laws and legal 
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books — ^the famous Code of Hammurabi (c.2100 
B.c.)^the middle Assyrian law book of the fif- 
teenth or fourteenth century B.C., a Hittite 
law book of the fourteenth century b.c. — ^as well 
as a multitude of lesser documents on clay tab- 
lets serve as an introduction to the living law of 
these civilizations. This legal culture is charac- 
terized by a strong conservatism and great vigor. 
Excavations made recently in Dura-Europos, on 
the eastern rim of Hellenic culture, reveal con- 
nections between Greek and oriental legal sys- 
tems and display certain similarities to the 
contents of the Roman-Syrian law book of a 
much later period (fifth century a.d.). Just how 
strong an influence the Orient exerted on Greek 
and Roman legal culture is a continually recur- 
ring question. In the domain of public law the 
Roman Empire presented a peculiar type of 
political organization, unparalleled in Greek and 
certainly in Germanic civilization. In it the 
monarchical element was so clearly delimited 
and was characterized by such solidity and dura- 
bility that only the oriental monarchy, Hellen- 
ized by Alexander, may be considered compa- 
rable, It is in this element that despite occasional 
deflections the characteristic trend of Roman 
law lies. And just as the Etruscan tinge in the 
Roman imperium shows that Roman statecraft 
in its beginnings already points to the East, 
which was probably the original home of the 
Etruscans, so the new pure form assumed by 
the imperium under Caesar unmistakably has its 
roots in the oriental-Hellenistic idea of the divine 
king. By a policy of wise foresight and consid- 
eration for the republican sentiments of the 
West, Augustus slowly but securely paved the 
way for a similar system. 

Thus in the field of public law the program 
of incorporating the comparative history of an- 
cient legal systems into a unified history of the 
pilblic law of antiquity may be regarded today 
as already justified. Whether or perhaps more 
^correctly how far eastern and universal influ- 
ences may also be traced in Roman private law 
during the period of the absolute empire, or 
whether the Roman West here asserted itself 
more strongly — all these are questions for the 
future. And whatever the answer to these ques- 
tions, they constitute the general problem of 
ancient legal history. It is obvious that no unified 
legal system was operative in all the Mediter- 
ranean countries. That even the Corpus juris did 
not embody such a unity has been sufficiently 
proved by studies in the field of native law. 
It is nevertheless true that the Imperium roma- 
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num represented clearly a political and, at least 
formally, a legal unity, whose formative factors 
the legal historian must establish. 

Leopold Wenger 

Egyptian. The number of legal documents 
and fragments of laws surviving from pre- 
Ptolemaic Egypt is so small as to make it im- 
possible either to give an account of the evolu- 
tion of Egyptian law or to survey systematically 
the various branches of its jurisprudence. Nev- 
ertheless, it is clear that there existed in Egypt 
from the time of the Old Kingdom (c. 3400-2475 
B.c.) a highly developed legal culture which was 
entirely worthy of the esteem in which it was 
held by Greek philosophers and orators and 
which was in no way inferior to the contempo- 
rary development of the law of the near eastern 
peoples. 

The history of the law of Egypt must today 
be confined to determining to what extent the 
great lines of development of general Egyptian 
cultural history can be traced in Egyptian legal 
history. Of the first great brilliant period of 
Egypt, the Old Kingdom, about a dozen legal 
documents are known. I'hey not only point to 
a very finely developed law, which must have 
been recorded already in written form- -an in- 
scription of the eighteenth dynasty speaks of the 
ancient custom (or duty) of the vizier when he 
sat in judgment to keep the forty rolls of the law 
open before him— 'hut also indicate that in this 
period certain typical features of Egyptian law 
were already given consistent application. There 
exist from this period contracts of sale, deeds 
of gift, wills and judgments, which in form and 
content correspond in many respects to the 
known characteristics of such documents in later 
periods. Written forms of pleading seem already 
to have existed in this remote age. From the 
available material it may be surmised that the 
period of the Old Kingdom, in which were de- 
veloped the basic forms of Egyptian art, was also 
the period of the origin of Egyptian law. 

There are also extant several legal documents 
from the second brilliant period of Egypt, the 
Middle Kingdom (c. 2160-1788 b.c.), which 
indicate that the cultural level of the Old King- 
dom was once more attained in this era. Never- 
theless, the material is insufficient definitely to 
establish that progress took place. According to 
questionable assertions of the Greek historian 
Diodorus one of the kings, Sesostris (Sesoosis), 
was an important lawgiver of this period. 

It is probable that the great pharaohs of the 
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New Kingdom (1580*712 b.c.), who applied 
such original and creative ideas to the organiza* 
tionof religion, warfare and administration, were 
also active in the field of law. But only from 
the reign of King Harmhab (1350-13 15 b.c.), 
a period in which the political and cultural de- 
cline of the New Kingdom had already begun, 
does there exist a major piece of legislation, re- 
lating to extortions by officials. From the period 
of the dynasty founded by Harmhab and the 
following dynasty there is extant a greater num- 
ber of juristic texts. Ever since the death of the 
great reformer King Ikhnaton (1375-1358 B.c.) 
the power of the priesthood had been on the in- 
crease to the detriment of the secular executive 
power. To this condition may possibly be attrib- 
uted the fact that from this period in addition 
to judgments reached by juristic methods there 
exist numerous decisions of suits on the basis 
of a divine oracle. It is not known to what extent 
the priests were able arbitrarily to influence 
these oracular decisions; in any case such deci- 
sions must have given rise to great legal inse- 
curity. The custom, traceable from about the 
same period, of avoiding the decision of the 
oracle by means of well stipulated covenants, 
which also settle in advance the course of pro- 
ceedings in any future suit and which from the 
first are made matters of judicial record, may 
have been a means of countering this legal inse- 
curity. Oracular decisions may be traced to the 
last period. But even in the popular courts of 
secular origin from this time until the Ptolemaic 
era the priests often took a prominent part. The 
development of elaborate forms of contract is 
attributed by Diodorus to the activity of King 
Bocchoris (718-712 B.c.), with whose reign 
many historians conclude the New Kingdom. 

From the following period, that of the Ethi- 
opian kings, many contracts have been pre- 
served which appear to continue this develop- 
ment. From now on richer material is available, 
especially in the demotic characters which came 
into use about 660 B.c. According to these docu- 
ments of the last period (712-332 B.c.) Egypt 
again possessed a well developed jurisprudence, 
which was so powerful that it was not only able 
to sustain its individuality during periods of 
foreign domination, especially during the Per- 
sian conquest (525-332 B.c.), but was able also 
to influence strongly the law of immigrating 
foreigners, as, for example, the Jewish military 
colonists in Syene. Under the Ptolemies (332-30 
B.c.) also Egyptian national law was able to 
maintain itself on the land {chora, thus enchoric 


law): the demotic documents of the Ptolemaic 
and early Roman period contain more Egjmtian 
than Greek or newly created law, and even Greek 
papyri show some Egyptian influence. Even for 
the Roman period there are traces of Egyptian 
law, which at that time, however, was definitely 
declining. In the Byzantine and Arabic periods, 
however, it was revived in many minor features 
in the Coptic legal documents. 

Several typical characteristics which can be 
deduced from existing material may be pointed 
out here. The marked religious tendency of the 
Egyptians influenced the law, as it did all other 
fields of culture. The religious conceptions of 
the Egyptians caused them to place great value 
on beautiful tombs and on certain sacrifices to 
the dead. The legal system therefore made the 
burial of the testator a condition to succession. 
Only because he had buried the testator might 
the successor take possession of his fortune. The 
Egyptian also insured by contract the perform- 
ance of sacrifices after his death. If for this 
purpose he made over part of his alienable estate 
to a priest, the law allowed him to attach to the 
grant of the property a condition of forfeiture 
valid in perpetuity. Thus as soon as the priest 
or his successor in office ceased to offer up the 
stipulated sacrifices he was to be deprived by 
the public authorities of the property of the 
deceased, which should then be given to another. 
Whether there can be seen in such and similar 
trusts of property beginnings of the incorporated 
foundation is, however, still doubtful. Wills ap- 
pear in the oldest legal documents. If a person 
dies intestate, the children succeed but in such 
a way that the oldest son takes precedence. In- 
testate succession does not, however, appear to 
have been regulated in the same manner at all 
periods. 

Slavery was known in Egypt but assumed no 
very harsh form; in any event Egyptian slaves 
in the last period, to somewhat the same extent 
as Greek slaves, were held to possess legal per- 
sonality. Women as well as men appear to have 
been qualified for business and litigation. Mari- 
tal property contracts, according to which the 
property of the wife consists of her dowry and 
a settlement from the property of the husband, 
can be traced back into the New Kingdom. The 
closing of such a contract for the security of the 
married woman and the children was customary 
although probably not indispensable to the legal 
validity of the marriage. Polygamy was rather 
rare, and after the end of the New Kingdom it 
probably disappeared. Divorce by the husband 
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as well as by the wife appears to have presented 
no difficulties. 

There is evidence of private property from 
the period of the Old Kingdom. The Egyptians 
possessed an institution closely resembling the 
land register. There were exact lists of taxpayers, 
which recorded every plot of land and its owner. 
In lawsuits this register could be produced as 
evidence of ownership. At the end of the New 
Kingdom, when the number of documents in- 
creased markedly, there were judicial and temple 
archives for the preservation of contracts of all 
kinds. Another method of publishing and thus 
securing contracts was the placing of a stone 
inscription in a public place. 

The Egyptian legal documents of the last 
period are usually declarative; the party who has 
first performed speaks of the legal transfer of 
the subject of the performance and the obliga- 
tions assumed by the other party in consequence. 
A document is employed also in the case of com- 
pleted cash transactions, when it is usually exe- 
cuted by the party who has transferred the 
specific property. 

Little is known of Egyptian criminal law. The 
existence of the lex talionis is no longer definitely 
provable. Punishments were very severe but 
offenders were sometimes allowed to commit 
suicide. Unfortunately the two greatest records 
of such criminal trials as are available relate to 
such exceptional cases — as a trial of a royal 
harem conspiracy or of tomb robbers — ^that it 
would be unsafe to generalize from them as to 
the normal procedure. More reliable are the 
ostraca and papyri in hieratic characters which 
contain the proceedings of criminal trials during 
the New Kingdom. The sentence is here often 
pronounced on the basis of a divine oracle. 

Erwin Seidl 

Cuneiform. By cuneiform law is meant all 
laws which make use of the cuneiform script 
for their written inscription. According to the 
present status of excavation their geographical 
scope includes not only the original lands of 
Babylonian civilization — Babylonia and Assyria 
— ^but extends in the east as far as the moun- 
tainous Elam region, reaching northward to the 
Zagros Mountains, while it extends toward the 
west through Mesopotamia and Asia Minor to 
Syria and the coast of the Mediterranean. 
Chronologically cuneiform law begins at least as 
early as 3000 B.c. with the first interpretable 
legal inscriptions and continues dovm to the 
gradual disappearance of Babylonian civilization 


during the second and first centuries b.c. It is 
obvious that there could not have been a uniform 
legal s)rstem covering this vast geographical area 
and enduring throughout this long period. What 
we have to deal with is rather a complex of laws 
of the peoples who settled in the mother coun- 
tries as well as of those who, located in the 
surrounding regions, came under the influence 
of Babylonian civilization. The cuneiform script, 
however, which was peculiar to Babylonian civi- 
lization, may serve as the external criterion of 
this cultural influence as well as of a certain 
historical unity; in this connection the Chinese 
script offers an analogy. 

Up to the present time there have been made 
eleven subdivisions, geographical as well as 
chronological, in cuneiform law: Sumerian, Old 
Akkadian, Old Babylonian, Elamitic, Old As- 
syrian, Middle Babylonian, Middle Assyrian, 
Hittite, Subaraean, neo- Assyrian and neo- Baby- 
lonian. Sumerian law dates from the oldest legal 
inscriptions to the fall of the last dynasty of 
Ur about 2200 b.c. The Sumerians were the 
earliest inhabitants of Babylonia to leave legal 
inscriptions; they invented cuneiform writing 
and founded Babylonian culture. Knowledge of 
Old Akkadian law is limited chiefly to the dy- 
nasty of Akkad, about 2700 to 2600 b.c. The 
Akkadians differed from the Sumerians, whose 
agglutinative language has made linguistic clas- 
sification thus far impossible, in that they were 
Semites who had inhabited northern Babylonia 
from the earliest known times. Old Babylonian 
law flourished from 2200 to 1800 b.c. With the 
downfall of Sumerian rule social changes, result- 
ing probably from the immigration of Semitic 
tribes from west and north, led to the rise of 
Semitic dynasties as well as to the absorption 
of the Sumerians in the Semitic population. 
The power of Babylonia under the first Baby- 
lonian dynasty intensified its cultural influence 
upon Elam, where legal documents were drawn 
up in the Akkadian language at about this time. 
Old Assyrian law developed during the last cen- 
turies of the third millennium. While there is 
no evidence of this law for Assyria itself, there 
are documents from Assyrian trading colonies 
in Asia Minor. These colonies were located near 
Kaisarieh in what was later called Cappadocia, 
and the documents are therefore called Cappa- 
docian. These extremely difficult texts — ^legal 
documents and letters — indicate the existence 
of a highly developed commerce with Assur. 
To the present time they have constituted also 
the chief proofs of the existence of a specific 
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commercial law in the area of the Near East. 
This problem, however, requires further re- 
search. 

The fall of the first Babylonian dynasty, 
caused by a migration which brought the bar- 
barous mountain people of Ka§su (Cassites) into 
Babylonia, represented a collapse of civilization. 
For centuries thereafter sources are lacking; and 
in the period from 1500 to 1200 b.c., for which 
sources are once more available, they indicate 
the emergence of a new world, a renaissance of 
Babylonian civilization, which for the first time 
spread visibly through the entire Near East, 
t^ing on an international character. In a politi- 
cal system of several rival powers, cuneiform 
writing became the prevailing script, used even 
for the recording of foreign idioms, while the 
Akkadian language became the language of 
international and diplomatic communication. 
Hence it is not by chance that there are extant 
legal records covering the territories of all the 
powers in existence at the time. There are dis- 
tinctions between Middle Babylonian law, which 
shows the Cassites to have been already wholly 
assimilated by Babylonian culture; Middle As- 
syrian law, preserved chiefly through documents 
from Assur; Hittite law, in so far as it can be 
reconstructed from the documents in the state 
archives of the capital Hattu§a§ (Boghaz Keui) 
in Asia Minor, which were written in the Akka- 
dian and Hittite languages; and Subaraean 
(Hurrite) law in the documents from Arrapha 
(Nuzi-Kirkuk) east of Assur written in Akka- 
dian. Although Arrapha was only a small vassal 
kingdom of the Mitanni Empire, the fourth great 
power in the Near East, its documents are rep- 
resentative of the law of the latter; for the peoples 
were of the same race, neither Indo-European 
nor Semitic. 

The great migration which began about 1200 
B.C. represents another dark period in the his- 
tory of Babylonian law. Again there was a change 
in the population, this time characterized by the 
penetration of Aramaic tribes, who gradually 
adapted their primitive forms of life to the Baby- 
lonian civilization, which had maintained itself 
with difficulty in the cities. Toward the close of 
this period there emerged the neo-Assyrian law 
(800-700 B.C.), evidenced particularly by finds 
in Nineveh; Assyria was at that time a world 
power but toward the end of the seventh century 
it disintegrated thus disappearing from the his- 
tory of the world. The following neo -Babylonian 
period (c. 700 b.c. to c. 200-100 b.c.) may be 
considered homogeneous although it includes 


the domination of the Persians (after 539 B.c.) 
and that of the Greeks (after 331 B.c.), subse- 
quent to the rule of the native Chaldaeafi dy- 
nasty. As far as it has been possible to observe, 
foreign rule involved no profound changes in the 
law. It is true that the vast mass of material 
covers only a portion of Babylonia, although the 
clay tablets found in Nerab (near Aleppo) indi- 
cate a wider dispersion of neo-Babylonian law. 
The major competitors of cuneiform writing 
and of the clay tablet were the Aramaic alphabet 
and the parchment or papyrus document, which 
was much better adapted to the latter script. 
Developing as early as the neo-Assyrian period, 
it must have spread increasingly among the Ara- 
maic population from the time of the Persians, 
whose official language was Aramaic, so that 
during the period of the Seleucids the cunei- 
form document was used solely in the conserva- 
tive temple administrations. Together with cu- 
neiform law it disappeared here as well about 
the end of the second century B.c. 

Whether these laws, the number of which 
may be increased in time through new excava- 
tions, are related otherwise than by their com- 
mon cuneiform script is largely a moot ques- 
tion today. It may be said that the phrases of 
the Sumerian documents influenced most pro- 
foundly those of the Old Akkadian and Old 
Babylonian texts and that their influence con- 
tinued to the Cassite period. This influence, 
however, scarcely extended so far as Elam and 
Assyria; and the neo-Babylonian documents rep- 
resent a type concerning whose origin nothing 
at all is known. The problem of the material 
interaction of these laws is a much more difficult 
matter, especially in the field of civil law. With 
respect to civil law, which is based upon the 
elementary instincts of man and is conservative 
in its evolution, comparative law indicates that 
corresponding development, even in the laws of 
peoples who came into historical contact with 
one another, is due to an independent parallel 
evolution rather than to diffusion, even if dif- 
fusion could be evidenced in business forms. 
Therefore it is for the present hypothetical 
whether cuneiform law exerted any influence 
upon the West, particularly upon Greek law, 
with which it came into contact during the last 
stage of its evolution. 

A history of the evolution of cuneiform law 
is impossible today, and it is unlikely that it can 
ever be written. The various known periods are 
separated by intervals which are poor in sources 
or for historical reasons possess none at all, 
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because periods of migration and of cultural 
dec^ leave little or no written records. During 
these periods Babylonian civilization was not 
destroyed, it is true; it was merely buried. It is 
to be assumed, however, that the new population 
had to travel the road from primitive legal con- 
ditions to higher forms of law, which made 
written records necessary. Yet as far as it is 
possible to compare the various periods with one 
another there is no continuously ascending line 
of development. The oldest records do not dis- 
close the primeval status of law, nor do the later 
periods necessarily evidence a more developed 
law. Thus the Semitic law of the Old Babylonian 
period is in many respects more primitive than 
that of the earlier Sumerian age. 

Under these circumstances a comprehensive 
outline of cuneiform law is possible solely as a 
comparative description of various legal institu- 
tions, to the extent that their juridic structure 
and their economic and social functions have 
been discovered. Such work unfortunately has 
been done only to a slight degree and least of all 
for the neo-Babylonian legal documents, which 
have been known longest of all. Hence this out- 
line must necessarily be somewhat incomplete. 

The oldest cuneiform records extant are ad- 
ministrative texts — notes upon fields and deliv- 
eries of goods. This is true of the archaic clay 
tablets from Jemdet Nasr, which are still purely 
pictographic, and of the documents from Uruk, 
some of which are even older. Thousands of 
such records, especially those of temple ad- 
ministrations, are the outstanding feature of the 
Sumerian period as a whole. The oldest juridic 
records in our possession, however, are stone 
inscriptions containing lists of deeds to plots of 
land. At a very early date, at least as early as the 
Old Babylonian period, there occurs the private 
business document, such as the so-called case 
tablet, in which the text is repeated upon the 
enveloping clay casing with the seals of the wit- 
nesses regularly stamped upon it. This double 
document, which was probably intended to pro- 
tect the text against forgeries, spread to Assyria, 
to the Subaraeans, where the outer text was 
shortened to a heading. It is completely missing 
in the neo-Babylonian period, but is found in a 
form adapted to other writing materials in Pales- 
tine, in Egypt under the Ptolemies and among 
the Romans. It is possible that it was borrowed 
from the Orient, but this cannot be proved. With 
regard to content the business document always 
remained an objective protocol before witnesses, 
who do not appear in the administrative text. 
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The conclusion of the contract was set forth 
briefly as having already taken place, because 
the document was not written by the parties to 
the contract but by professional scribes {dup- 
sharru), who were trained in schools. It was in 
these schools that there developed what may be 
called cuneiform jurisprudence. Its achieve- 
ments were chiefly confined to the drawing up 
of business forms, and only in the neo-Baby- 
lonian period did they l^ecome more flexible. A 
proof of this is the Sumero-Akkadian series 
ana ittisUy consisting largely of such forms, which 
developed in the early Old Babylonian period. 

Because of the political configuration of Baby- 
lonia in the Sumerian period, when individual 
cities contested for supremacy, law differed ac- 
cording to the locality. It was city law, although 
its basic concepts were everywhere the same by 
reason of the common civilization. Fragments 
of such Sumerian city laws are still extant. The 
first and only great code of legislation known 
to us is the Old Babylonian code of the greatest 
ruler of the first Babylonian dynasty, Hammu- 
rabi. Written in the Akkadian language, it was 
planned as a legal code for the entire kingdom. 
It consists of a compilation of older Akkadian 
and Sumerian laws and tends to strike a balance 
between the two legal systems. Then there are 
reforms made by the king — partly in the form 
of changes or interpolations in the draft code — 
who here displayed his social viewpoint, for he 
sympathized with the weak, which sometimes 
led him to excessive protection of the debtor. He 
considered himself the ^ar milarimy the king of 
equity law, as contrasted with kettunty the fixed, 
rigid law. These concepts, which were evolved 
as early as the Sumerian period, might be com- 
pared with equity and common law. They are, 
however, theoretical concepts rather than living 
forces like the latter. It is doubtful whether the 
code was wholly applied in practise, for it had 
a certain learned stamp which led to the reten- 
tion of obsolete legal provisions, as in the primi- 
tive rules governing offenses against property 
which threaten the defeated party with the death 
penalty. Nevertheless, the influence of this code 
upon the period must have been tremendous 
and it was regarded with high esteem as a literary 
monument in later centuries in Babylonia. A 
Middle Assyrian collection of court decisions 
and laws, the latter no doubt largely derived 
from an urban code of Assur, was probably the 
work of private individuals who modernized or 
glossed older laws by later additions. The first 
tablet, which was a code of laws regarding 
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women, has been best preserved; it contains 
provisions regarding marriage law and offenses 
by and against women. There is some doubt as 
to the nature of a collection of laws, principally 
criminal, found in the state archives of HattuSaS 
and written in the Hittite language. Although 
this collection, which survives in several edi- 
tions, consists largely of laws it can scarcely have 
been published as a code in the form in which 
it has come down to us. It is rather an official 
collection of individual laws and decisions for the 
use of officials of the royal courts. Fragments 
of legal prescriptions, chiefly regarding marriage 
and inheritance law, which date from the neo- 
Babylonian period are of indeterminate nature. 
To these sources may be added private and 
official letters, documents connected with the 
management of private households, temple ad- 
ministrations and to a lesser extent the adminis- 
tration of the government. 

These sources deal primarily with civil law 
or with economic management, such as that of 
the temples. Only the state archives of HattusaS 
and of neo- Assyrian Nineveh furnish any con- 
siderable number of documents on govern- 
mental law and public administration, so that 
our knowledge of the state is meager. There is 
enough information, however, to dispel the 
widely held belief that the ancient East pos- 
sessed only the despotic monarchy. This may be 
true of the Old- Babylonian, neo-Babylonian and 
neo- Assyrian kings, although a remarkable text 
makes it the duty of the latter to avoid arbi- 
trariness and to respect the law; it may be true 
also of the state at the close of the Sumerian 
period, which had degraded the former city 
princes (isag) to mere officials. Its character is 
clearly expressed in the deification (which dis- 
appeared later) of the king. But even the Old 
Assyrian rulers seem to have been confronted 
with a considerable degree of urban autonomy, 
while the Old Assyrian trading colonies in Asia 
Minor had a republican form of government. As 
the state treaties found in Hattu§a§ show, the 
Hittite Empire was a federative alliance under 
the leadership of Hatti, and its rulers were prob- 
ably linked to the dependent princes through 
feudal bonds. This was similar to the feudal 
relationship between the Syrian vassals of this 
period and the pharaoh, as is evidenced by the 
Egyptian king’s correspondence with them, 
written in Akkadian and found in El-Amama in 
Egypt. Within Hatti itself the king’s position 
was far from absolute, being limited by a power- 
ful aristocracy. The state possessed feudalistic 


traits, which supposedly also characterized As- 
syria and Mitanni at this period. As for Baby- 
lonia the kudurru — ^phallus shaped stones with 
inscriptions regarding grants of land which were 
placed under the protection of the gods, whose 
symbols are inscribed in the upper half of the 
stones, or relating the royal grant of privileges 
to prominent men and families — are also a sign 
of the weakening of centralized rule. The small 
fief (ilku)y consisting of land allocated for the 
support of soldiers and artisans, must be dis- 
tinguished from feudalism proper, which ap- 
pears to have been characteristic of the middle 
period. The small fief existed in all periods and 
was marked by a trend toward the gradual trans- 
formation of the fief into private property 
through inheritance and the right of disposal or 
toward the conversion of the original obligation 
of service into a tax. 

Present day knowledge of the criminal law is 
derived largely from the criminal provisions of 
the laws, which are by no means inclusive. The 
criminal law is an affair of the state, as there is 
no vestige of private vengeance except in cases 
of adultery. But it is largely a private criminal 
law in that punishment is meted out on behalf 
of the wronged party and not of the state. This 
is true of fines as well as of corporal pun- 
ishment, since the latter could be remitted con- 
tractually through the payment of a sum of 
money. In several cases in the Middle Assyrian 
code of law this is expressly stated and it may 
have been true to a wider extent. In addition 
there is the public offense, which is prosecuted 
by the state; its delimitations require further 
investigation. The concept of criminal guilt is 
outlined. The Code of Hammurabi and the Hit- 
tite law emphasize the deliberate deed in certain 
cases and punish it more severely. There existed 
moreover a concept of guilt over and above such 
individual cases, but it was thought of objec- 
tively. For instance, it was held that the receiver 
of stolen goods was not a person who knowingly 
bought stolen property but a person who con- 
tracted a purchase secretly, without witnesses. 
But indications are not lacking in the Code of 
Hammurabi and particularly in the Middle As- 
syrian code that the concept of guilt had already 
begun to be based upon the subjective attitude 
of the doer, upon his actual knowledge or lack 
of knowledge. Penalties were graduated accord- 
ing to whether the injured party were a freeman 
or a slave or according to the rank of the culprit. 
On the other hand, there was no differentiation 
as to criminal responsibility, as is indicated most 
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clearly in the Hittite code. This attitude corre- 
sponds to the relatively free position of the slave 
throughout the Near East; slaves were allowed 
to marry and to own a limited amount of prop- 
erty. Such leniency was probably due to the 
small number of private slaves, for the slave 
problem scarcely existed at all. 

The lex talionis was the dominating feature 
in the penalties of the Code of Hammurabi 
together with the frequent death penalty and 
the fine, while corporal punishment as a specific 
penalty was of slight importance. The Hittite 
code is similar but does not contain the talio as 
a punishment. On the other hand, in Assyrian 
penal law corporal punishment (mutilation) and 
whipping play an important part, and in civil 
law the “bloody penalty” for breach of contract 
predominates. This and the outspoken descrip- 
tion of sexual offenses, for which the refined 
Code of Hammurabi uses veiled terminology, 
are as characteristic of the Assyrians as the some- 
what complacent admonitions of the Hittite law- 
givers for leniency and forbearance are charac- 
teristic of the latter. Collective responsibility is 
of some interest — the liability of the community 
for the unknown criminal in the Code of Ham- 
murabi and possibly in Hittite and Subaraean 
law as well and the liability of the criminars 
family, which is evidenced in the Hittite code, 
although even here it is already declining. 

Little is known of the civil trial. A large num- 
ber of Sumerian documents {di-til-la) from 
Lagash in southern Babylonia dating from the 
last Ur dynasty reveal a fully developed govern- 
mental machinery of justice in the hands of the 
city prince and later a bench of judges. Such 
a set up accords with the general character of 
the period. The trial under Old Babylonian 
law was of a more private nature. The decision 
of the court was not binding but became so only 
indirectly, when the parties to the suit submitted 
to it through a document expressing the renun- 
ciation of the complaint (duppu la ragdmim). 
Unless such renunciation was forthcoming suit 
might be brought again. In addition there 
evolved an authoritarian jurisdiction of the king 
and of his officers, who passed final decision 
upon the disputes brought before them. The 
material on trials contained in the Old Assyrian, 
Subaraean and neo-Babylonian texts awaits sys- 
tematic research. 

The family organization of the leading peoples 
of the Near East was patriarchal, with the father 
ruling the house. It differed from the Roman 
patria potestas in that it did not necessarily last 
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throughout his life; nor did it exclude the per- 
sonal property of members of the family, espe- 
cially of the wife. Accordingly the monogamous 
marriage was a marriage by purchase or based 
upon purchase, although the documents differ- 
entiate in phraseology between such a marriage 
and a purchase. According to Old Babylonian 
law the bridegroom paid his prospective father- 
in-law a bride price (tirhatu). This was the 
engagement through which the bridegroom be- 
came the “owner of the wife” (bSl assatim) in 
accordance with the rules governing all buying 
and selling. The engagement became a marriage 
when the bride was handed over to the house- 
hold of the husband or at least when a written 
marriage contract was drawn up. Thereafter only 
the husband might dissolve the marriage — ^the 
wife, who was merely an object of the marriage 
contract, had no right of divorce — while the pro- 
spective groom could cancel the engagement by 
surrendering the bride price or by returning it 
twofold. In Sumerian law, at least during the 
later period, the bride price was converted into 
a marriage present to the wife, which served to 
take care of her in case of widowhood and which 
later the husband often confirmed as a bequest. 
Consonant with the wife’s improved status was 
the fact that she could under certain circum- 
stances annul the marriage. According to the 
di-ttl-la documents marriage might be con- 
cluded also before a court. The bride price and 
the marriage gift are both to be found in the 
Code of Hammurabi; but the former was prob- 
ably a result of the influence of Semitic immi- 
grants, who transformed the social composition 
of the population toward the end of the Su- 
merian period. Marriage in the Middle Assyrian 
period seems to have corresponded in status to 
that under Sumerian law. The engagement no 
longer consisted of the payment of the bride 
price but of the presentation of engagement 
gifts (zubullu)y while the tirhatu became a mar- 
riage gift. Little is known of the Hittite marriage. 
Traces of marriage by abduction are indicated, 
while, on the other hand, there seems to have 
existed an engagement corresponding to that in 
the Code of Hammurabi, comprising the pay- 
ment of a bride price (kusatd). Among the Sub- 
araeans marriage was a primitive affair. Not 
only was a bride price paid with sums fixed by 
law, but the bride’s father like a vender guaran- 
teed the eviction of the bride. For marriage 
under the neo-Babylonian law further research 
is needed. The bride price no longer existed, 
and it is doubtful whether there was a marriage 
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gift; but the wife’s dowry (nudunnu) played an 
important part. This consisted not merely of 
her marriage outfit (house furnishings) but was 
ordinarily a capital fund (money, land and slaves) 
which remained the wife’s property and which 
was inherited by her children after her death. 
Its proceeds were used by the household and 
managed by the husband. The mulugu of Sub- 
araean law, which often involved the partial 
return of the bride price, was a similar institu- 
tion. The Code of Hammurabi provides for a 
dowry {l^eriktum) similar to the neo- Babylonian 
nudunnuy whereas, peculiarly enough, only the 
nudunnu is mentioned in the documents, being 
looked upon rather as merely a marriage outfit. 

The Middle Assyrian code provides for a mar- 
riage without a common household, in which 
the wife remained in her father’s house and 
merely received visits from her husband. This 
marriage form, with freer position of the wife, 
goes back to a marriage without bride price, 
which originally made neither the wife nor 
the children subject to the power of the hus- 
band. It exhibits, however, the tendency to ap- 
proach the patriarchal marriage by purchase. 
Traces of a peculiar family organization, in 
which instead of the father the oldest brother 
presided over the family, are to be found in the 
second millennium in Armenia, Arrapha and 
Elam. This “fratriarchal” family is connected 
with the family community which expects cen- 
tralized leadership by the most experienced; that 
is, the oldest. In this case on the death of the 
head of the family this leadership passes not to 
his sons but to the younger brother and so on. 
In part, for example in Elam, the “ fratriarchy” 
can be explained on the basis of an original 
matriarchal family, in which the brother replaces 
the father, who remains outside the family 
(avunculate). At the time of the sources the 
fratriarchal family is everywhere in the process 
of being transformed into the patriarchal. 

Inheritance was patriarchal also. According 
to Sumerian law only the son was an heir, since 
he alone was able to continue the family. The 
first born son is given preference in south Baby- 
lonian law of the Old Babylonian period as well 
as in Middle Assyrian and Subaraean law. If 
the estate of a childless testator was handed over 
to relatives, it was an acquisition of the estate 
but not an inheritance. Likewise the daughter 
was excluded from the line of inheritance, and 
if she did inherit — ^because of the absence of 
sons — she was not called the heir; in such a case 
circumlocutions were employed, as, for example, 


‘‘successor to the estate,” ridU toarkdtim in Old 
Babylonian law. In neo- Babylonian law th^ line 
of inheritance was materialized into a mere ac- 
quisition of property; the person “obtaining the 
estate” was the heir. Under such circumstances 
the will was of no importance. What is found 
in the way of testaments belongs under the 
heading of family law, the testator without a son 
being able to adopt a son as his heir while still 
alive or at the time of his death (by aplutu). In 
addition to this “genuine” adoption. Old Baby- 
lonian law provides for a variety of forms of 
adoption, which involve a mere guardianship 
relation between the parties rather than inclu- 
sion in the family. This was especially true of 
minors and women. Besides the adoption will 
there are evidences of parental distribution in 
all periods, particularly developed as timtu (pro- 
vision) in Subaraean law. This distribution of 
the estate among the family (wife and children) 
according to the rules of legal inheritance is 
related to the making of gifts in case of death, 
which is found in Sumerian and Old Babylonian 
law as referring to individual gifts and which 
might involve the entire estate according to neo- 
Babylonian law, taking the place of the adoption 
will. Here again, however, distribution usually 
did not extend beyond the immediate family, 
and freedom of testamentary disposition did not 
exist. 

Characteristic of Babylonian civilization were 
the hieroduloiy who formed a special caste of 
temple slaves (sirkU) in the great temples of 
the neo- Babylonian period; there were also free 
hieroduloiy including even the king’s daughter. 
More is known concerning the female hieroduloi 
of the Old Babylonian period; these were for- 
bidden to have legitimate children, whether 
pledged to prostitution or to chastity. The fe- 
male votary could therefore have no heirs, and 
the wealth given her by her father at the time 
of her dedication passed to her brother after her 
death, unless her father named another as heir 
or allowed her free disposition of her property. 
Certain hieroduloi were even allowed to marry 
but were replaced by concubines for the bearing 
of children. According to Sumerian law, when 
the wife was sterile, even the children borne the 
husband by a prostitute were legitimate. 

There are various forms of land tenure in 
cuneiform law. The need for regulating the peri- 
odic floods in Babylonia favored the aggregation 
of men into large units from earliest times. In 
northern Babylonia clans were the units of polit- 
ical organization and owners of the land in the 
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Old Akkadian period. In the south the very 
oldest legal finds indicate the existence of pri- 
vate property, landownership being concen- 
trated in the hands of prominent families, how- 
ever, especially of the city rulers. In Akkad the 
clans were deprived of their land by the king 
partly through purchase and also by the use of 
force. If we may generalize the course of devel- 
opment in Lagash in southern Babylonia, this 
process seems to have continued during the sub- 
sequent centuries until toward the end of the 
Sumerian period all land had become the prop- 
erty of temples and of the state. Houses and 
gardens were privately owned, but not tilled 
land; this accords with the rather pronounced 
state socialistic character of the period. The 
population, ordered in castes according to trades, 
lived largely for and through the state; state 
economy was predominant and with it a vast 
bureaucracy, which also managed the public 
storehouses. The economic status of the indi- 
vidual seems to have been for the most part 
poor, as is indicated by the frequent evidence 
of the sale of children. Nothing is more charac- 
teristic of the social transition to the Old Baby- 
lonian period than the reappearance of private 
land tenure. In this period the state also took 
over an extensive governmental economy from 
the Sumerians. The predominance of large es- 
tates would correspond to the feudalistic nature 
of the middle period. In fact it is assumed that 
Babylonia during the Cassite period was char- 
acterized by the collective ownership of families 
possessing political power. It is possible that 
family communities owning considerable land 
existed in Middle Assyria, while in Arrapha the 
evolution of large estates can be followed directly 
from the documents for various families. But 
little is known as yet of conditions during the 
neo- Babylonian period. 

Acquisition of private property vras chiefly by 
purchase. Personal property was acquired by 
transfer, while the purchase of real estate is 
attested by documents. The same holds true of 
slaves, cattle and, especially in Babylonia, temple 
benefices. Purchase was always effected for cash 
in accordance with certain forms; that is, direct 
exchange of money for commodities. The pur- 
chaser acquired full title as soon as the price was 
paid. Title became final with the transfer, which 
might be replaced by the document. The renun- 
ciation clauses which are characteristic of the 
Old Babylonian deeds, especially the clauses 
affecting the seller, are related to this custom. 
The aale adoption of Arrapha is peculiar. In 
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order to evade an inalienability of real property, 
which may have been due to feudal institutions, 
the seller adopted the buyer and then trans- 
ferred the land to him as a son by means of 
'^imtUy since inheritance existed, the buyer giving 
a “present” instead of the cash price in return. 
According to the older Sumerian, Middle As- 
syrian and Subaraean law an act of publication 
was connected with the purchase, which made 
the transfer of land publicly known and incon- 
testable. The sale was publicly proclaimed by 
the herald, who stated that third parties who did 
not make a protest at the time would lose all 
claims thereafter. Then there occurred another 
documentary verification, which if carried out 
before the court made the publication unneces- 
sary in Arrapha. The kudurru possibly also per- 
formed a publicity function. As a form purchase 
for cash the transaction could not create any 
obligations, either for the delivery of the goods 
or for the payment of the price, nor could it deal 
with any but separately stated objects. Therefore 
if the selling price was to be credited, a special 
credit transaction was necessary. According to 
the concepts of cuneiform law the sale of bulk 
commodities, such as grain or wool, was not 
a sale at all but took the form of a loan or 
material contract. In other words, if it were a 
credit sale or a sale by subscription, the buyer 
declared that he had received the goods, and the 
seller that he had received the price, both prom- 
ising equivalent considerations. 

The widespread acceptance of the idea that 
the Babylonians were a trading people requires 
some reservations. While this may be true of the 
Old Assyrian period, we have no sources for the 
Middle period, and the neo- Babylonian period 
has not been adequately investigated. It is 
scarcely true of the Sumerian and Old Baby- 
lonian periods. This does not mean that there 
was no trade; but most of the trading was in the 
hands of the state, and the tamkarum so often 
encountered for this period was not a private 
merchant but a semigovernmental functionary. 
The trading company, in the form of the com- 
menday was of lesser importance and rather 
simple. A capitalist (ummednum) gave his travel- 
ing partner capital for a single trading voyage, 
retaining a claim to the repayment of the capital 
and to participation in the profits. Credit was 
undeveloped, being granted only for short terms 
and repayable as a rule at the next harvest; thus 
credit was largely agricultural. The chief form of 
credit transaction was the loan (money or com- 
modity loan, with variou3 rates of interest; in 
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the Code of Hammurabi the legal maximum in- 
terest rate is fixed at 20 percent and 33 J percent). 
As a fictitious loan, separated from the object of 
the loan, however, it could by virtue of the 
document incorporate other causes of debt as 
obligations, such as the mortgaging of a pur- 
chase price debt. There was furthermore the ob- 
ligation note {iHltum), in which the creditor was 
stated to have capital upon the debtor, which 
the latter would repay. It is characteristic that 
this form is rare in the Old Babylonian period, 
that it dominated the commercial activity of the 
Old Assyrian period exclusively and that in the 
neo-Babylonian period it displaced the loan al- 
most entirely. The Viltum was an extremely 
flexible debt form, a written promise to pay, 
which might incorporate any cause of debt and 
which might also appear abstractly, separated 
from any debt cause. It is comparable to the 
Roman stipulation with which it shares a com- 
mon origin from a warrant of security. To that 
extent it is an indication of rather active cur- 
rency circulation. 

The securities for a debt were the suretyship 
and the pledge, the former being especially 
prevalent in neo- Babylonian law. The terminol- 
ogy of the suretyship involves as in other systems 
of law a gesture of the hand (handclasp, raising 
the hand) as the original form of bond, through 
which the warrantor’s liability is pledged with 
his body. The pledge is in its oldest form al- 
ways one entitling the creditor to possession 
and usufruct, the latter covering either the cap- 
ital and the interest or only the interest. In 
the latter case the pledge was forfeited if the 
pledged debt was not repaid; that is, the creditor 
received final title to the pledge instead of re- 
ceiving payment of the debt. Hence neither the 
body nor the property of the debtor was liable 
for repayment of the debt, in addition to the 
pledge. The debtor was not obliged to pay the 
debt but merely entitled to redeem the pledge 
with the amount loaned. From this point evolu- 
tion continued, first to the possessionless pledge 
or mortgage, which was designated as such in 
Old Babylonian and in Elamitic law and which 
was marked in Elam by an act of publicity, such 
as the driving of a pledge post into the pledged 
piece of land. It is found also in Middle Assyr- 
ian, neo- Assyrian and neo-Babylonian law. Then 
there was the sale pledge, of the conversion of 
which we know but little. It may be postulated, 
however, from the agreement for the debtor’s 
personal liability for the debt, which is found in 
Middle Assyrian, neo-Assyrian and neo-Baby- 


lonian law. For the sale pledge must have become 
of practical importance as soon as the sale indi- 
cated that the value of the pledge was less than 
the amount of the debt. But the older form of 
pledge persisted. In general pledge law was rela- 
tively primitive, and there was scarcely any 
developed form of land credit. In the documents 
there are found as pledge objects plots of land 
as well as persons (slaves and freemen, children, 
the debtor’s wife and even the debtor himself). 
In the case of freemen the forfeiting of the 
pledge had originally to result in the enslave- 
ment of the pledged person. Apparently the 
Code of Hammurabi successfully prohibited 
this. But it still occurs in Old Assyrian law and 
probably in Middle Assyrian and Subaraean law 
as well. 

The pledging of a freeman as a usufruct 
pledge to the creditor is a form of exploitation 
of another’s labor power, and the latter must 
also have been of considerable importance in the 
form of the free labor contract, in view of the 
slight extent of slave labor. Proof of this is found 
in the wage scales for various classes of artisans 
in the Code of Hammurabi and in the Hittite 
laws. The documents of the Old Babylonian and 
neo-Babylonian periods furnish an incomplete 
picture of conditions, no doubt because a large 
proportion of free labor was performed for the 
state and the temples, and this cannot be con- 
sidered a private labor contract. The form of 
labor contract was derived from the renting of 
slaves. There are evidences also of another type 
in the Old Babylonian period, in which a worker 
or the foreman of a group of workers received 
a payment on account of wages, agreeing to come 
to work, either on his own behalf or on behalf 
of his comrades. These were seasonal (harvest) 
laborers, who were held strictly liable for non- 
fulfilment of the contract in accordance with 
special laws because of the importance of har- 
vesting. They indicate also the existence of large 
estates, which required large numbers of outside 
laborers during the harvest season. Numerous 
rent and lease contracts dating from the Old 
Babylonian and neo- Babylonian periods are also 
extant, but it cannot be proved from the former 
class of contracts whether a considerable pro- 
portion of the urban population lived in rented 
quarters. The importance of leases is indicated 
by their detailed regulation in the Code of Ham- 
murabi. They are found in various forms, as 
interest lease or partial lease, depending upon 
whether it was plowed land, plantations or land 
to be made arable. In the neo- Babylonian period 
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it is found also as a lease in consideration of an landowners, with foreigners, chiefly day laborers 
impost (imittu) upon the lessee, to be fixed at or those engaged in trade and various crafts, liv- 
a later date. This was possibly the form of lease ing among the peasants. Biblical law contains no 
for the dependent peasants of temples and large references to large scale land tenure or to highly 
estates. Moreover the leases were made for small developed commerce. The foundation of the 
plots of land and ordinarily, with the exception social structure was the tribal community, 
of leases for virgin land, covered only the term which was divided into families and kinship 
of a single harvest. groups. The kinship group was headed by its 

Paul Koschaker chief, whose authority in the earliest period was 
so great that he could even pass sentence of 
Jewish. In any discussion of the Hebrew law death upon the members of his group {Genesis 
of the Biblical period the codified law must be xxxviii: 24). At a later period the authority of 
differentiated from the popular or customary the head of the family diminished; according to 
law as revealed in the narrative portions of the the codified laws of the Pentateuch the father 
Bible. The legal ideas and practises revealed in could not judge a rebellious son, who had to be 
the Biblical stories conformed to the living con- haled before the elders upon the complaint of 
ditions and environment of the Hebrews of that both parents {Deuteronomy xxi: 18-20). The 
period. On the other hand, many provisions of elders usually held court at the city gate. Later 
the codified law were the expression of religio- the authority of these elders was restricted by 
ethical standards far in advance of their time the organization of centralized courts which 
and as a result they did not permeate the life of acted as courts of appeal. These central courts 
the people until much later. For example, the were located at the sanctuaries, especially at the 
law requiring the liberation of Jewish slaves after time when trial by ordeal was employed or when 
six years of service was not actually observed at the disputants were sworn under oath at a holy 
the end of the first temple, while the observance spot. 

of the law regarding the annulment of all debts An urban civilization began to develop in the 
during the sabbatical year {shemitah) met with period of the kings, particularly around the resi- 
difficulties even at the time of the second temple, dences of the royal officials, the fortified towns 
These discrepancies between the religio-ethical and the places where the battle chariots were 
principles which formed the motives for these kept. These new conditions destroyed the old 
laws and actual legal practise are reflected in the tribal organization in large measure, for con- 
jeremiads of the prophets, who attacked such siderable land was taken away from families and 
violations. concentrated in the hands of the king’s kindred. 

The codified Biblical laws according to the The prophets often refer to the conflicts which 
period of their composition are usually classified arose out of the development of urban civiliza- 
as follows: the Decalogue {Exodus xx: 1-17; tion, but we find no legal privileges for the upper 
Deuteronomy v; 6-19); the Covenant Code classes in the codified laws of the Bible. In this 
{Exodus xx: 23; xxiii: 19; and xxxiv: 17-26); the period the judicial functions were centered in 
twelve curses of Mount Ebal {Deuteronomy the king as the supreme judge and the royal 

xxvii: 15-26); the Deuteronomic Code {Deuter^ dignitaries, who gradually began to participate 

onomy xii-xxvi); the Holiness Code {Leviticus in the elders’ courts, where they soon gained a 
xvii-xxvi); and the composite Priestly Code. All dominant influence. 

that is known historically is the existence of the During the entire period of the first temple 
book of Deuteronomy in the Kingdom of Judaea the tribal organization persisted in land tenure, 
during the reign of Josiah and of the codified A member of the family was allowed to sell his 
laws of the Pentateuch during the period of inherited land,* but his relatives were entitled to 
Nehemiah and Ezra. Many legal prescriptions repurchase it from the buyer. This right still 
in all parts of the Bible are, however, extremely existed at the time of the prophet Jeremiah 

ancient, as is proved by comparison with As- {Jeremiah xxxii: 8). The law providing that sold 

Syrian and Babylonian law. real estate should return to its original owner in 

Popular, or customary, law as depicted in the the jubilee year (if this was in effect in the 
patriarchal narrative was derived chiefly from pre-exilic period) was based upon the family’s 
the experiences of a nomad people. The codified joint rights of ownership in inherited real estate 
laws of the Pentateuch go back to a later period and at the same time represented a periodically 
when the population consisted mainly of peasant recurring distribution of real estate among its 
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members. In Leviticus ^ however, the religio- 
ethical factor of the jubilee law is given greater 
emphasis. 

The Biblical law of inheritance was based upon 
paternity, in conformity with tribal organization: 
the sons inherit; if there are no sons, the property 
passes to the daughters. If no children survive, 
the estate goes to the brothers of the deceased, 
and if there are none, to his sisters; if there are 
no brothers or sisters, the heirs are his father's 
brothers or sisters and so on. Since in the case of 
a female heir the estate would pass to another 
tribe if she were to marry into it, it was enacted 
that such an heiress must marry within her own 
tribe {Numbers xxxvr. 8). The levirate marriage 
(of a widow whose husband died without issue) 
is also linked with the concept of family organi- 
zation. The widow was to remain in the family 
community and marry a relative of her late hus- 
band in order that the dead man’s estate should 
not leave the family, and the first son bom of 
this marriage was considered as the dead man’s 
child {Gemsis xxxviii: 8; Ruth iv: 5); it is likely 
also that this son was the dead man’s heir {Ruth 
IV: 6). According to the codified law of the Bible 
a widow might marry only the brother of her 
dead husband if the latter had died without is- 
sue, but she was also afforded a way {chalizah) of 
marrying out of the family {Deuteronomy xxv: 
5-10). A woman was under her father’s tutelage. 
The husband was entitled to dissolve the mar- 
riage bond. But many narrative passages in the 
Bible indicate that woman was in many respects 
independent {Judges xvii: 3-4; I Samuel xxv: 
18-19) and even, as is shown in the case of 
Deborah, participated in public life {Judges 
iv: 4). 

Slavery involved mostly slaves of non- Jewish 
descent. According to the codified law of the 
Bible the Jewish slave was freed at the end of his 
sixth year of service, the master had to take his 
Jewish maidservant as his wife or marry her to 
one of his sons {Exodus xxi: i-ii; Deuteronomy 
xv: 2). Narrative passages in the Bible indicate 
that insolvent debtors were sold as slaves to re- 
deem their debts {11 Kings iv: i; Nehemidh v: 
2-5), but in the codified law of the Pentateuch it 
is stated that only the thief who cannot make 
good the damage caused by his theft is to be sold 
into slavery {Exodus xxir. 2). Thus only the non- 
Jewish servant was a slave in the full sense of the 
term, but even he was not considered merely his 
master’s property. If the master killed him, he 
was punished, while if he blinded him in one eye 
or knocked out one of his teeth, the injured slave 


regained his freedom {Exodus xxi: 20-21, 26-27). 
The prescription in Deuteronomy xxiil: 16, 
“Thou shalt not deliver unto his master the 
servant which is escaped from his master unto 
thee” represented a not inconsiderable allevia- 
tion of the slave’s lot. But in practical life this 
humane provision no doubt had no binding legal 
force, and at the period of the Talmud it was 
interpreted in a restrictive sense {Gittin 45a). 

In the codified law of the Pentateuch the pro- 
visions regarding debts are humane in spirit: the 
charging of interest on loans among Israelites 
was prohibited. The sabbatical seventh year 
{shemitah) caused the annulment of all debts. 
With the increase in commercial activities this 
law came to be too oppressive, and toward the 
end of the period of the second temple the 
prosbul was introduced in order to lessen its ef- 
fect. Moreover provisions were included in the 
Pentateuch to protect the debtor in case of for- 
feits. The creditor was forbidden to enter the 
debtor’s house to levy on anything; he could not 
levy on a mill, and according to general interpre- 
tation this exception was held to apply to all 
necessities of life. If the forfeit was an article of 
clothing, it had to be returned to the debtor be- 
fore sundown. 

According to the old common law punish- 
ments were applied in certain cases to the whole 
kinship group of the evildoer {Joshua vii: 24-25; 
I Kings xxi: 13; and II Kings ix: 26). In the codi- 
fied law it was stated: “The fathers shall not be 
put to death for the children, neither shall the 
children be put to death for the fathers: every 
man shall be put to death for his own sin” 
{Deuteronomy XXIV: 16), and King Amaziah dealt 
with the murderers of his father according to this 
law {II Kings xiv: 5-6). A sharp distinction was 
made between murder, which called for the 
death sentence, and homicide, which provided 
for flight from the avengers to a place of asylum 
{Exodus xxi: 12-13). The lex talionis was applied 
to the infliction of bodily injury; in cases where 
the victim was unable to work the offender was 
required “to pay for the loss of his time” and to 
“cause him to be thoroughly healed” {Exodus 
xxi: 18-19). 

There are many similarities between the codi- 
fied law of the Bible and the laws of the Baby- 
lonians, Assyrians and Hittites. But Biblical 
legislation is distinguished from the other ancient 
systems of law by its inherent religio-ethical 
principle, which lends it universal historical im- 
portance. This principle was expressed as early 
as the Decalogue {Exodus xx: 16-17) and is 
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clearly reflected in many legal standards: the 
principle of freedom of the person, which is the 
foundation of the equality of all classes; the 
limitation of a Hebrew’s period of slavery to six 
years; the legal protection of the non-Jewish 
slave, the foreigner, the debtor and the poor. 
The provisions regarding the purity of the 
family are stricter and unchastity was punished 
much more severely than in other ancient codes. 
The humane spirit of Biblical legislation is also 
expressed in the provisions for protection of 
animals. 

The Biblical canon was established during the 
period following the return from the Babylonian 
Exile, and from this time its legal prescriptions 
possessed the authority of a binding code of law 
on the life of the Jewish people in Palestine. The 
brevity of these laws and their inadequacy for all 
the requirements of life seem to indicate that 
there were many old legal norms and customs, 
not mentioned in the Bible, which were looked 
upon as supplementing Biblical legislation. They 
formed the basis of the traditional, or oral, law. 
Furthermore there were many altogether too 
concise and insufficiently clear passages in the 
Bible which required elucidation and many new 
questions of law arose for which solution was 
sought in the Bible. As a result of these needs 
there developed a method through which, by 
means of interpretation, analogy and minute 
dialectical and hermeneutical differentiation, 
new explanations of Biblical passages were made 
possible as well as extensions of the provisions of 
the law. Later this method was also used in order 
to lend force and authority to new laws and to 
give them foundation, or at least a semblance of 
foundation, in a Scriptural passage. The first era 
after the completion of the Biblical canon, that of 
the scribes, was devoted to such elucidation and 
interpretation, and at the same time to placing 
the oral juridic traditions on a firmer basis. Al- 
though no legal sources have come down from 
this period, many of its doctrines have been pre- 
served in later sources, such as the Apocryphal 
books, the works of Josephus and Philo and the 
legal portions of the Talmud. 

During the period of the second temple the 
legally binding character of the oral tradition 
was not always recognized by the forces in 
power. The Sadducees, imable to abjure the 
authority of the Bible, made use of a literal and 
very rigorous interpretation of Biblical law in 
order thereby to deny in toto the oral tradition of 
the Pharisees. Thus they found it possible also 
to introduce Greek and Roman ideas and institu- 


tions so as to provide for instances otherwise 
covered by the oral law. Toward the close of the 
Hasmonaean period, after the Pharisees had 
gained the upper hand, the Sefer geseroth (Book 
of decrees) of the Sadducees was abrogated, and 
the day on which the decree was promulgated 
was fixed as a national holiday. Only a few of the 
laws introduced by the Sadducees have been 
preserved in the Talmud. For example, the Sad- 
ducees held that “an eye for an eye” should be 
taken in its literal meaning, while the Pharisees 
felt that a money payment for damages was suffi- 
cient. The Sadducees extended the right of in- 
heritance to include daughters. Philo (De specia- 
libus legibuSy bk. ii, sect. 125) held that unmarried 
daughters were entitled to share in the estate. 

During the Herodian dynasty Rome’s influ- 
ence was very extensive and the royal decrees 
often conflicted with the traditional juridical 
principles of the people. An echo of their com- 
plaints against Herod’s innovations in the legal 
sphere, particularly with regard to Jewish slaves, 
is to be found in Josephus (Antiquities xvi: 1,1; 
xvir: 6, 2). As a result of the conflict between the 
government of the kings and the Pharisee 
scholars as the guardians of tradition, which 
continued throughout the period of the second 
temple, not a trace of the kings' legislative activ- 
ity remains in the traditional law as conserved in 
the Talmud. 

Similar conflicts between the Pharisees and 
the Sadducees took place in the judicial tribunals 
of the period. The great Sanhedrin, consisting of 
seventy-one members, was alternately dominated 
by the Pharisees and the Sadducees. The local 
criminal courts, the small Sanhedrin, composed 
of twenty-three members, and the courts which 
according to Josephus consisted of seven mem- 
bers (Antiquities iv: 8, 14; iv: 8, 38) but which the 
Talmud states had but three were affiliated with 
the local administration; and during the periods 
when the Sadducees had the upper hand these 
courts were under their influence. This condi- 
tion persisted until the ultimate victory of the 
Pharisees. 

For a long time the Jews were disinclined to 
put these traditional laws in writing because 
they did not want to place them on a footing of 
equality with Scriptural doctrine; but during the 
era of the second temple, particularly after the 
period of Hillel and Shammai, a beginning was 
made in the editing of these laws. After Hillel’s 
doctrines had gained general acceptance system- 
atic editing was undertaken (at the commence- 
ment of the second century a.d.) by Rabbi 
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Akiba; it was improved by his disciple Rabbi the foundation of later Jewish law and enhanced 


Meier and brought to completion at the end of 
the second century by Rabbi Judah Hanassi. 
This edited collection of laws of Judah Hanassi 
is called the Mishna. It consists of the following 
six parts or orders: Seeds, dealing with agricul- 
tural laws; Festivals, with the laws of the Sab- 
bath and holidays; Women, with laws of marriage 
and divorce; Damages, with civil and penal law; 
Sacred Things, with sacrifices and temple rites; 
Purifications, with laws of purity of things and 
persons. This material represents a selection 
from the abundance of source material and is 
phrased in concise and lucid form. Legal ma- 
terial which was not included in the Mishna has 
been preserved in what are knovm as heraithoth, 
and there is a special collection of this material 
called the tosephta. Some of the laws of the 
Mishna and the heraithoth are of very ancient 
origin, while others are of later date. In the 
heraithoth can be discerned even later additions 
dating from the period after the completion of 
the Mishna. The date of origin of these laws of 
the Mishna can be deduced particularly from 
their style, their content and the scholars men- 
tioned in them. Many passages of the Mishna 
cite differences of opinion between the rabbis 
without, however, stating which viewpoint is 
the correct one. Hence the Mishna cannot be 
looked upon either as a code or as the termina- 
tion of an epoch. The orderly arrangement and 
clear style of the Mishna facilitated the study of 
the legal sources, and soon after its completion 
it became widely current among the Jews of 
Palestine and Babylonia. The Mishna was stud- 
ied, elucidated and interpreted in the schools of 
these countries, just as the Bible had been in- 
terpreted in former times. Scholars discussed its 
various provisions and reconciled their apparent 
discrepancies, extended the laws and added new 
ones which fitted the needs of the times . This mass 
of material was collected in Palestine toward the 
close of the fourthcentury and called the Jerusalem 
Talmud or Gemara; in Babylonia this was done 
toward the end of the fifth century, the collation 
being called the Babylonian Talmud or Gemara. 
Because of the greater concentration of the Jew- 
ish population in Babylonia and the ascendancy 
of the Babylonian academies over those in 
Palestine at the end of the period the Babylonian 
Talmud is by far the more important of the two 
in its influence on Jewry. The combination of 
the Mishna and the Gemara is now generally re- 
ferred to as the Talmud. By virtue of its keen 
dialectics and clear analysis the Gemara became 


its adaptability to the changing conditions of life 
during the wanderings of the Jewish people; it 
was more effective in this respect than was the 
Mishna with its clear provisions and precise 
manner of expression. 

The jurisdiction of the Jewish courts was re- 
stricted after the overthrow of the Jewish state. 
According to Talmudic tradition they were de- 
prived of authority in criminal matters (death 
sentences) forty years before the destruction of 
the second temple. For the most part their juris- 
diction still continued in civil cases; even during 
the periods of greatest oppression this right was 
retained, although the courts may have been 
used merely for arbitration. In Babylonia the 
Jewish courts exercised extensive jurisdiction 
under the rule of the exilarchs, especially in civil 
cases. Jewish courts had wide jurisdiction in civil 
cases and in the regulation of the inner life of the 
community in other countries as well. Devotion 
to tradition was strong enough to compel the 
members of the community through moral and 
social pressure to submit to the jurisdiction of 
their own courts, whose decisions at worst were 
pronounced as those of a freely chosen board of 
arbitration. 

The Jewish courts in Palestine and Babylonia 
had the right of forcible execution of their de- 
cisions. Their weapon was often the anathema 
{cherem) or temporary exclusion from the com- 
munity (nidui). The penalty of thirty-nine lashes 
was also imposed except in cases involving money 
claims. During periods when the governmental 
authorities were benevolently disposed toward 
the Jews the Jewish courts also had jails in which 
to confine the unruly. 

The laws of the Talmud throw some light 
upon the economic conditions of the Jewish 
people at the time, who are shown to have been 
chiefly small peasants and tenant farmers. The 
latter usually farmed small plots of land which 
the owners could not cultivate. There are but 
slight indications in the Talmud of large scale 
land tenure among the Jews, perhaps because 
the big Jewish landowners often refused to sub- 
ject themselves to the jurisdiction of the Jewish 
courts. Trade was confined largely to agricul- 
tural products, which were sold in the markets 
of towns or in neighboring countries. There is 
little or no reference in the Talmudic legal 
sources to any caravan trade in distant countries 
or to oversea shipping. 

Talmudic law exhibits a high degree of organ- 
ization and covers all the aspects of life. Tribal 
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organization and the family’s joint tenure of land 
had disappeared by the very beginning of the era 
of the second temple. The principle of freedom 
of the person, expressed even in the Bible, is 
clearly manifested in the Talmud. Enslavement 
of Jews was unknown in practise. Everyone en- 
joyed full standing before the law. Women who 
had come of age were not placed under any sort 
of tutelage; they suffered only one disability — 
incompetence as witnesses — which was justified 
by the assertion that women are always de- 
pendent upon, and hence influenced by, other 
persons. The restriction of woman’s right to in- 
herit from her parents or her husband was taken 
over from Biblical times. On the other hand, 
many laws were introduced to ameliorate her 
position: husbands were obliged to make money 
payments {kethubah) and to provide support in 
cases of dissolution of marriage. The position of 
orphan daughters was likewise improved by the 
law stating that their support should be provided 
for out of their father’s estate (in small estates 
the daughter’s support took precedence over the 
son’s inheritance rights), while their trousseau 
and dowry also had to be furnished out of the 
estate. A married woman could have property of 
her own (melug)^ although her husband enjoyed 
its usufruct. In the period following the destruc- 
tion of the temple the wife’s right to dispose of 
her private property was limited. On the other 
hand, the law did allow that suitable clauses be 
inserted in the marriage contracts providing that 
the husband have no rights in his wife’s prop- 
erty; in such cases the wife was undisputed mis- 
tress of her property and in this respect had 
equal legal standing with men. 

The methods of acquiring ownership were ex- 
tended in the Talmudic era. Symbolic forms of 
taking possession, introduced to facilitate com- 
merce, took on special importance. Often they 
became ways of taking over obligations, since in 
Talmudic law as in many other ancient legal 
systems the assumption of obligations was given 
a concrete and tangible interpretation. The Tal- 
mudic law of obligations, unlike that found in 
other contemporary systems of law, does not al- 
low the collection of debt upon the person of the 
debtor or forfeit of his freedom. The security for 
obligations was in principle a material one; for 
example, a pledge of property. The inclusive 
pledge (general mortgage) was introduced among 
the Jews to increase the degree of security, and 
as early as the period of the Mishna it was widely 
employed. The formal basis for such a mortgage 
was a document drawn up before witnesses. 


The principle of prohibition of interest on 
borrowed money was enforced very strictly. In 
order to facilitate credit use was often made of a 
partnership between the lender and the person 
who borrowed for business purposes, the bor- 
rower working actively in the enterprise. It was 
stipulated that profit and loss were to be shared 
between the two. According to the provisions of 
the Talmud the person managing the business 
was to get a larger share of the profits or was to 
be liable for a smaller share of the losses. 

Although the Jewish courts ceased to exercise 
jurisdiction in criminal cases after the destruc- 
tion of the second temple, many restrictions of 
the death sentence found in the Talmud go back 
to the time when judgment was passed upon such 
offenses. The lex talionis was abolished and suit- 
able fines were introduced in its stead. In crimes 
involving the death penalty the increased re- 
quirements as to the necessary witnesses and 
other evidence and the provision that the offender 
had to be warned of the penal consequences im- 
mediately before the conunission of the crime 
virtually excluded the possibility of imposition of 
the death sentence. 

In civil trials the theory of evidence and its 
evaluation had reached a high stage of develop- 
ment. Testimony under oath was in widespread 
use at the time of the Mishna, being employed 
especially in those cases where one litigant was 
not sure whether or not the statements of his 
adversary were correct. During the period of the 
Gemara the general oath [hesseth) was intro- 
duced; the defendant had to take this oath in 
order to deny the complaint, and it was often 
used to determine the material facts in the case. 

The Talmud has remained the highest author- 
ity in Jewish jurisprudence. In the post-Tal- 
mudic period attention was concentrated upon 
explanation of the Talmudic laws, systematic ar- 
rangement of the laws scattered throughout the 
Talmud and responses to inquiries concerning 
new legal problems. In urgent cases new laws 
and reforms were introduced, and endeavors 
were made to anchor them in the provisions of 
the Talmud. The Mishna was based upon the 
Bible, the Gemara upon the sources of the Mish- 
na and later juridical literature was in turn 
based upon the Talmud. The centers of Jewish 
jurisprudence shifted — ^together with the Jewish 
people — from Palestine and Babylonia to north- 
ern Africa, Spain, France, Germany and Poland. 
During the period of the post-Talmudic Baby- 
lonian schools, which endured for several cen- 
turies after the conclusion of the Talmud, Tal- 



Encyclopaedia of the Social Sciences 


224 

mudic law continued to develop along the lines 
mentioned, and the work of codification began. 
The most important of the early steps in this 
process were the work of Isaac Alfasi ( 10 13-1 1 03) 
in north Africa, who rearranged the Talmudic 
laws, eliminating the dialectical controversies as 
well as the legal provisions which no longer ap- 
plied at the time and leaving merely the part 
which actually applied to the Diaspora. He also 
added legal decisions dating from the post- 
Talmudic period. The most important codes of 
Talmudic laws, containing the legal as well as 
the ritual prescriptions, are those of Moses 
Maimonides, Jacob ben Asher and Joseph Karo. 
The Yad ha-chazakah (1180) of Maimonides 
contains a good arrangement of the legal provi- 
sions according to subject matter and is noted 
for its clear and precise mode of expression, re- 
sembling the style of the Mishna. In general it 
follows the contents of the Talmud, containing 
but few of the laws introduced after the Tal- 
mud’s completion. The Turim (1327-40) of 
Jacob ben Asher is noted for a better arrange- 
ment and subdivision of the material and con- 
tains more new laws, but it often cites various 
points of view without deciding which is the law. 
It also lacks Maimonides’ clarity and precision of 
style. The Shulchan aruch{i$ 6 $) of Joseph Karo 
follows the Turim in the arrangement of the 
material but resembles the work of Maimonides 
in its conciseness and final decision as to what is 
legally binding. It does not compare with 
Maimonides, however, in clarity of expression. 

The problem facing Jewish jurisprudence 
during this epoch was the adaptation of the ac- 
cumulated laws, which had evolved in Palestine 
and Babylonia among petty peasants and small 
scale traders, to a new economic structure con- 
sisting of such vital factors as urban life, com- 
merce, trade and financial affairs in the countries 
of the Diaspora, especially in Europe. This 
adaptation was rendered possible by the keen 
juridical analysis of the Talmud. This process of 
adaptation of Jewish jurisprudence to commer- 
cial life had begun as far back as the post- 
Talmudic period in Babylonia. Talmudic law 
had attached special emphasis to real property, 
in many respects ranking it above personal prop- 
erty. When the Jews turned from agriculture to 
trade and commerce, however, the decree of the 
Geonim at the commencement of the Islamic 
era established the equality of personal and real 
property. The symbolical acquisition of owner- 
ship in the Talmud was well suited to the trans- 
fer of ownership of movable goods. The obliga- 


tion, which even during the Talmudic era rep- 
resented fundamentally a pledge of the debtor’s 
property rather than a vinculum juris among in- 
dividuals — as in Roman law — ^was admirably 
adapted to becoming an article of commerce 
passing from one hand to another. The selling of 
obligation contracts is mentioned even in the 
Mishna, and in the Middle Ages traffic in certifi- 
cates of indebtedness became widespread. As 
early as the thirteenth century promissory notes 
made out “to bearer” were known among the 
Jews, and in the seventeenth century the mam- 
raw, a note of hand very similar to the modern 
commercial note, was in common use among the 
Jews of Poland. 

Proxies were already developed in Talmudic 
legislation and were used in many ways in the 
commercial life of the Middle Ages. The limita- 
tions of representation by proxy at trials, intro- 
duced at the time of the Talmud, were abrogated 
in the post-Talmudic period. During the Middle 
Ages endeavors were made to improve woman’s 
position in family law (in so far as she had no 
right of inheritance) but these reforms were 
confined largely to the countries of the West. An 
expedient was introduced by which a daughter 
was enabled to inherit half as much as a son. 
The custom was introduced of inserting a clause 
in a marriage contract restricting the husband’s 
rights to inherit his wife’s estate, especially dur- 
ing the first few years of marriage; on the other 
hand, the wife’s right to a share in her husband’s 
estate was made more inclusive. 

In the post-Talmudic period the anonymous 
ban of excommunication was introduced into 
trial procedure; it was usually pronounced 
against anyone doing “so and so” or making de- 
ceitful statements in court, without mentioning 
the name of the litigant or that of any other per- 
son. This method was used to compel the liti- 
gants to give true testimony. The custom was 
likewise introduced of making anyone asserting 
he did not possess any funds with which to meet 
his debts swear an oath of manifestation. 

Jewish law gradually adapted itself to all the 
requirements of Jewish life in the countries of 
the Diaspora by means of legal statutes and re- 
forms of this sort, so that all matters and busi- 
ness affairs were settled in accordance with this 
law. And since commerce was largely concen- 
trated in the hands of Jews in many countries 
during the Middle Ages, the Jewish laws in- 
fluenced the commercial legislation of other 
nations. The evolution of Jewish law continued 
down to the eighteenth century. As a result of 
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Jewish emancipation and the break up of the cially in the establishment of the Twelve Tables, 
ghetto the Jews began to live and do business as is evident from their very mode of origin: the 
under the laws of the country in which they re- decemviri legibiis scribundiSj who drafted them, 
sided and the use of Jewish law in many fields of were not merely a codifying commission but 
life and commerce was thereby limited. In east- also the highest magistrates, occupying a posi- 
em Europe, which is still the center of orthodox tion that corresponded to that of the Greek 
Jewry, Jewish law continues operative to some aUvfiprjTTis in many respects. In the Hellenistic 
degree in commercial as well as family and in- period Greek law maintained itself largely un- 
heritance matters. The Jewish tribunals are, adulterated by oriental influences on the main- 
however, more in the nature of courts of arbi- land of Greece. 

tration with only a voluntary submission on the The entire area of Greek law consisted of a 
part of the litigants to the jurisdiction and de- number of small states, each with its own legis- 
cisions of the rabbis. Some steps have recently lation. But by means of an intellectual process 
been taken toward reestablishing Jewish law in which singled out the inner unity and homo- 
certain parts of the life of Palestinian Jewry, geneity of all these legal orders as their very 
The jurisdiction of Jewish religious courts has essence there was achieved the concept of a uni- 
been recognized by the Palestine Order in Coun- form Greek civil law, transcending the diversity 
cil of 1922 in many matters of personal status, of the various Greek juridic systems. Since 
such as marriage, divorce, alimony, guardian- Greeks themselves felt their law to be a unity, 
ship, wills and the like. Tribunals of arbitration one Greek polity would not object to taking 
known as Mishpat Ha-shalom and organized to judges from another or to adopting the laws of 
deal with ordinary civil and commercial matters another, particularly the law of Athens. In point 
have also come into use and in 1927 received of- of content law was not looked upon solely as a 
ficial recognition by the British administration, human institution; it was assumed rather that 
They are regulated on the principle of the Eng- it was based upon supernatural institutions, such 
lish Arbitration Act of 1889. as the dkfxis and the SUrj. The former was the 

Asher Gulak divine will, tending especially toward the views 
of the aristocratic upper class in power at the 
Greek. The sources of our modern knowl- time. The latter was the sanctified concept of 
edge of Greek law are extremely scattered. No the specific rights of the individual under divine 
law books are extant as for Roman and Gcr- prescription; hence the term might also mean a 
manic law. It is necessary to rely, in the first lawsuit. 

place, largely on epigraphic and literary records. As among all other peoples law among the 
chief of which are the judicial speeches of the Greeks in the age of the epic poets was exclu- 
Attic orators, and, in the second, on the ancient sively customary law {Wrj). While court prac- 
commentaries upon the literary records, often tise and jurisprudence were of such slight im- 
in the form of lexicons (Lexica Segueriana, Pol- portance among the Greeks that often their very 
lux, Suidas and the like). There survives only existence cannot be evidenced, custom was corn- 
one ancient treatment of problems of Greek paratively influential, as in the law of pledge, 
law, Theophrastus’ fragment on contracts (irepl The most impoitant source of law, however, 
<rvp^d\alo)p)y dealing principally although not was the statute. The transition from customary 
exclusively with the transfer of real estate. Chief to statutory law took place as a result of political 
among the available inscriptions are the so-called struggles on the part of the oppressed classes 
Code of Gortyn in Crete (first discovered in 1884 of the population against the ruling classes, who 
and last edited by Kohler and Ziebarth) dating controlled the courts. For this reason the Greek 
from about the fifth century a.d. and the Dra- statute originally was not a norm to which all 
conic laws on homicide in the revised version citizens had to conform, as in the modern con- 
which dates from the same century. Finally, ception, but rather a restriction of the un- 

Plato’s Laws and to a lesser extent his Republic bounded free judgment of the authorities; i.e. 

may also be considered as sources. instructions to the magistrate, who was obliged 

The so-called principle of personality was an to execute the statute. Consequently the statute 

axiom of Greek law. Wherever Greeks dwelt, was at first generally named after the authorities 

every citizen of every Greek polity was to be to whom it applied. Thus in Athens the statutes 
judged according to the laws of his homeland, were diflFerentiated into four classes: the statutes 
Greek law often influenced Roman law, espe- applying to the council {vbpoi. PovXevTiKoCjy stat- 
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utcs for all officials {v6/jlol icotvol), statutes for 
the nine archons (v6fioL tQp kvvka iipx^vr<jiv) and 
the statutes for other officials {vbyLoi toov ILWoop 
iLpx^vro)p)\ the legislation for the chief archon, 
called pdpoi, toD and dealing with ritual 

and criminal matters, predominates in the first 
group of laws. Because of the close connection 
between the concept of the statute and the offi- 
cial charged with its execution the statutes were 
officially published and exhibited, so that they 
might be constantly before the official concerned 
and the citizens having recourse to them. Thus 
the laws of Gortyn were discovered on the cir- 
cular walls of a public building. In Athens the 
regular place for publication of the statutes was 
the royal hall, which was long the center of 
administration. Only rarely and at a much later 
date were the statutes named after the subjects 
dealt with: statutes on foreigners, on commerce, 
on homicide and on mining (p6p.os ^€plk6s, 
kpiropLKdSi (f>0PLK6st jLC€TaXXtK 6 s). It must not be 
supposed, however, that a specialized commer- 
cial or mining law ever developed or that the 
statutes applied only to citizens, with foreigners 
subject to the unrestricted rule of the magis- 
trates. While later speculation, such as that of 
Plato and Aristotle, divided Greek legislation 
into the pdpoi and theTroXircla, thus distinguish- 
ing between ordinary and constitutional legis- 
lation, actual practise knew of no such distinc- 
tion. All lawgivers were called popodkrHSf even 
if they only drafted constitutional laws. There 
are other names for a statute than pdpoSf such 
as ^ijrpa (bilateral contract, promise), &dos (plac- 
itum) and dea-pds (a norm established by an 
external and superior power). Like all law the 
statute appears as the emanation of a general, 
metaphysical order, and various consequences 
were conceived to follow necessarily from this. 
Like must be treated alike: every citizen must 
be equal before the law (ISlopoplIo). Again, the 
Greeks recognized the existence of a p6/jlos 
&ypa<f>0Sf denoting general natural law as dis- 
tinguished from specific positive law and con- 
ceived at the same time to be a necessary com- 
ponent of every positive law, which since it was 
based upon equity and good morals did not need 
to be expressly written down. Finally, the stat- 
utes were themselves supposed to be of divine 
nature and the lawgiver was considered to be 
inspired by the gods. In the archaic era oppo- 
sition to changes in the statutes went so far as 
to threaten punishment for proposals to amend 
them. Later, p6/ios and xl/‘fi<f>i,(rp.a (decree) were 
often differentiated: while the latter was actually 


often an amending statute, it was not supposed 
to conflict with the former. Changes in the 
statutes were made by the submission of pro- 
posals for such changes to a special commission, 
which in turn submitted proposals to the assem- 
bly of citizens. 

Originally Greek laws were often transmitted 
by memory only; thus in historical times there 
was in the city of Mazaka a special official 
“singer of the laws” for the laws of Charondas 
there in force. Lycurgus prohibited the writing 
down of his laws. On the other hand, in histori- 
cal times the city-state made official collections 
of its laws. Thus in Athens there were the 
booklike racks for the laws of Solon, 
and in Sicyon the mpadSes (tables). The fre- 
quently mentioned procedure of recording the 
laws refers to their preservation in the state 
archives. The literary transmission of the laws 
in such a work as that of Theophrastus, already 
alluded to, was indirect because it represented 
a systematic collation and not merely a repro- 
duction of the Greek statutes. But there also 
were works which gave the wording of the statu- 
tory provisions, such as an edition of the laws 
of Solon by Aristotle, as well as the irLpa^ p6po)p 
dating from the period of Alexander. New laws 
were also sold on the street, as mentioned in 
Aristophanes* Birds. 

Since the growth of Greek law was closely 
bound up with the nature of the state, it is 
necessary to distinguish the period before the 
rise of Greek democracy, the so-called heroic 
age, from that of the democratic constitutions. 
During the former period customary law pre- 
vailed, almost exclusively as it seems; the latter 
was the age of the great lawgivers, such as 
Charondas of Catana, Zaleucus the lawgiver of 
the Epizephyrian Locrians, Lycurgus of Sparta, 
Draco and Solon of Athens, Hierocles of Syra- 
cuse, Pheidon of Corinth, Philolaos of Thebes 
and many others. The literary transmission of 
legislation often contained stoic elements, which 
although the result of later political theory were 
attributed to the old lawgivers. 

In view of the slight development of Greek 
jurisprudence it is impossible to speak of a 
“spirit of Greek law.” There are, however, cer- 
tain general principles which permeate all Greek 
law, such as requirements of form or publicity. 
The most important form is the hand rite, i.e. 
the representation of a person’s legal authority 
by means of the hand, as in engagements, and 
even more strictly in the ceremonial of marriage 
by the kyyirjffLSj requiring the guardian to hand 
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the bride to the bridegroom. Likewise, the guar- 
antor (? 77 iios) handed himself over to the cred- 
itor. Publicity is the linking of the state’s author- 
ity with a legal transaction. It was employed in 
the transfer of real estate, as reported by Theo- 
phrastus, in the securing of an inheritance and 
in the liberation of slaves (there were also private 
forms of liberation). In Athens, where either the 
husband or wife could obtain a divorce, appar- 
ently only the latter, who had to declare per- 
sonally to the archon that she wished a divorce, 
had to meet a requirement of publicity. The 
requirement of publicity is also found in the 
Airo/c^pufts, i.e. the expulsion of a child from 
the home by means of the herald’s cry, as well 
as in adoption. 

Publicity was also secured by the archives, 
the group of public institutions whose primary 
function was to preserve documentary records 
of matters of legal importance. The precur- 
sors of the archives were the jiv^nov^s (remem- 
brancers) as well as private document keepers, 
<Tvyypa<f>o<|>{;\aK€s^'The real originof thearchives 
was the membership lists of the groups into 
which the population was divided, such as the 
phratries and the phylae; these adopted the prac- 
tise of recording marriages, the root of the 
present system of vital statistics. Further devel- 
opments occurred in the Hellenistic period. 

The most important factor in the Greek law of 
persons is the difference between freemen and 
slaves. The latter were divided into the olKkrrjSt 
the slave who worked in his master’s household 
or business concern and was incapable of owning 
property, and the 5oDXos pnado<f>6po^t the half 
free slave, who lived outside his master’s house- 
hold and evidently merely paid him a fee at 
regular intervals. Such a slave could transact 
business and could be sued. In addition to slav- 
ery there were such forms of serfdom as that 
of the penests in Thessaly and the Helots in 
Lacedaemon. There existed also the pledging 
of one’s person for debt, which might give rise 
to the peonage of the debtor; in this case he was 
settled upon one of the creditor’s estates and 
had to deliver to him a part of the produce of 
his labor. If the debtor was injured, the fine was 
shared by the creditor and the peon; but as long 
as the peonage lasted the creditor alone could 
bring suit. The difference between the native 
and the alien was of importance in the various 
classes of the wholly free population. Although 
at first the alien was without any legal rights, a 
special treaty procedure evolved from the legal 
aid treaties, particularly from their prohibitions 


227 

arbitrarily depriving an alien of his property or 
freedom of person, and later a special alien pro- 
cedure was incorporated in the body of the 
domestic law. Rarely was the alien granted the 
right to purchase real estate or to marry, i.e. the 
right to contract a fully recognized marriage 
with a wife from among the native inhabitants. 
He was, however, wholly subject to the provi- 
sions of the criminal law. In addition to indi- 
vidual persons Greek law defined associations 
(which were guaranteed freedom of association 
by Solon) and foundations, both independent 
and subsidiary. The latter class included foun- 
dations administered by another juristic person, 
as, for instance, a city. Gods, the dead and even 
animals were recognized as legal subjects. 

In historical times individual ownership was 
recognized not only with respect to goods and 
chattels but also with respect to real estate. 
Vestiges of collective ownership of real estate, 
however, still persisted. It was exercised by the 
clan {ykvos:)y although the family was also con- 
sidered to be the collective owner of the family 
property; a survival of this point of view, for 
example, was the designation of real estate as 
xXiJpos, i.e. lot. This meant that the use of the 
land changed by lot within a certain circle of 
persons, that is, the clan, which was the real 
owner. The most ancient case of private owner- 
ship of goods and chattels was the portion of the 
dead, i.e. armor and ornaments which were 
placed in the grave. The booty and plunder of 
war also played an important role in the origin 
of property. There is no Greek expression for 
the abstract right of property. Property and in- 
heritance disputes were subject to the system of 
the so-called StaStKatrla, a form of action for 
testing the right of tenure. Thus no investigation 
was made (as in the more highly developed 
Roman law) of the absolute justice of the plain- 
tiff’s and the defendant’s case; the relative merits 
of the two were merely considered, so that even 
the person in possession was compelled to prove 
his right. The ownership of an estate might be- 
long to several persons (with or without actual 
division), so that, for example, plots belonging 
to different owners might all lie within a single 
fenced in estate. Servitudes did not exist, while 
hereditary leasehold (emphyteusis) is found only 
during the Hellenistic period. On the other 
hand, the law of pledge was highly developed. 
There were distinguished the kvkx^pov (dead 
pledge), the hypothecation and the 
(the latter intended chiefly to secure trust prop- 
erty and dowry claims). In Athens and in the 
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Ionian Islands there were often placed upon es- 
tates the so-called 5 pot, which served not only 
as boundary stones but often as pledge stones. 
The inscriptions on the stone recorded the fact 
of pledge and the restricted rights of disposal 
resulting therefrom. Meriting special notice be- 
cause they anticipate important provisions of 
modem law are the objects protected against 
pledge by the Greek lawgivers for social reasons: 
a creditor could not take arms, a plow or other 
possessions which the debtor needed for a living. 
In the law of obligations the creditor originally 
possessed the right to seize the person of the 
surety, which was forfeited like a pledged secu- 
rity. Only at a later date was the creditor’s right 
of self-help replaced by the judicial condemna- 
tion of the surety to make good the loss. Credit 
transactions were often held to be not actionable 
or to become actionable only upon the giving 
of a deposit. Freedom of contract existed in 
Athens. As far as is known most contracts were 
loan contracts; and chief among these was the 
marine loan, in which the fate of the claim 
was closely bound up with that of a given cargo 
in accordance with a special contract document 
{(Tvyypa<f)r}). Leases of labor were also important 
contracts. It is worth noting that linguistic usage 
did not differentiate between purchase and lease. 
Since purchase entailed liability for legal and 
physical defects, it was the seller’s duty to make 
known any such defects (irpoMyeLv). Delictual 
forms of private action were strongly developed. 
Indeed a general form of action for damages 
was recognized. The concept of deliberate and 
capricious injustice to one’s equals by artifice or 
affront was of importance and is still of general 
historical significance, since it involves the gen- 
eral protection of personality. It should be noted 
that a perjured witness was also liable at civil 
law. 

Marriages were interdicted only in the ascend- 
ing and descending line but not in collateral 
lines; thus the marriage of brothers and sisters 
was allowed. Vestiges of marriage by purchase 
are to be found in Homer. Monogamy had not 
yet become wholly accepted; on the contrary, a 
number of forms of sexual union were specifi- 
cally recognized at law. When later the dowry 
(TTpoL^) was introduced it remained the property 
of the wife and was always secured by a lien 
upon the husband’s property. As long as a 
woman remained unmarried, she was said to be 
imder Khpws. 

The law of inheritance provided for both tes- 
tate and intestate succession. The law of intestate 


succession gave preference to the children, who 
were followed by the more distant relatives. Only 
the children were liable for all the debts of the 
deceased; all other heirs only to the extent of 
their shares in the estate. But even in Plato the 
testament comes to the fore. According to 
Plato’s not unchallenged authority (LawSy 922 E) 
the old lawgivers granted the right of disposing 
of property by will. Nevertheless, a number of 
intermediate forms in the evolution of the Greek 
law of inheritance may be clearly distinguished, 
such as a gift of an estate to take effect in the 
event of death, sometimes with a restriction as 
to the value of the property thus disposed of 
(for example, 100 staters in Gortyn). Another 
such intermediate form was adoption by will, 
by which the testator decided who was to be 
his son and heir. Where the only child of the 
family was a daughter, she might be given in 
marriage together with the estate; and legislation 
(enacted by Solon in Athens, by Epitadeus in 
Sparta) seems to have been required to make 
possible the choice of a husband for the heiress 
(l7rtxXr;pos) among a wider circle than that of 
the relatives. The husband of the heiress became 
the adopted son of the testator, so that, strictly 
speaking, this was only another case of adoption 
by will. The device was used for the transfer 
of a family holding to the nearest agnate. 

Greek criminal law was originally based upon 
the concept of vengeance. The famous trial 
scene depicted upon the shield of Achilles already 
indicates perhaps the substitution of compulsory 
composition for the unmitigated blood feud. 
Originally only the injured person or his kin 
might take action, but at a later date it became 
the rule — ^probably generally, certainly in Ath- 
ens — ^that every citizen might prosecute offend- 
ers, an innovation introduced by Solon. This 
system of prosecution, however, was not based 
upon a division of wrongs into criminal and 
civil. Rather suits were regarded as either private 
(hiKT]) or public {ypa 4 >i\) depending upon whether 
the object was the redress of private wrong or 
the infliction of public punishment, but great 
freedom was maintained in the choice of the 
form of suit. Vestiges of the older system are 
represented by the provisions of the laws of 
Draco that prosecution for murder might be 
undertaken only by the relatives of the victim, 
but that if these were not forthcoming the 
phratry (a group of several families) might pros- 
ecute. The relatives as well as the dying victim 
had, however, a right of forgiveness. In view of 
this family solidarity in the criminal law it is 



Law 


not surprising that such a consequence of a 
crim^ as (disfranchisement) was visited 

not only upon the offender but also upon his 
children. A marked feature of the Greek criminal 
law in the age of democracy was the great variety 
of political offenses which might be committed 
not only by officials but by ordinary citizens. 
Greek law as the law of a people of great cultural 
achievement laid great emphasis upon the ele- 
ment of will in legal transactions. In the criminal 
law a distinction was made at a relatively early 
date between evil intent, negligence and acci- 
dent. Among the penalties of Greek criminal 
law were death, loss of freedom by enslavement, 
which, however, was applied only to non-citi- 
zens, and last but not least fines, which were 
either fixed by statute or were in judicial discre- 
tion. On the other hand, neither mutilation nor 
penal imprisonment was ever resorted to. All 
Greek communities practised the confiscation of 
an offender’s wealth for the benefit of the state. 
Only in a few cities, as in Lacedaemon, was 
whipping used as a punishment, especially for 
children and for slaves who could not pay a fine. 

The Greek systems of judicial organization 
illustrate even better than the substantive law 
the close dependence of legal upon political 
forms. In the period of the oligarchy as in all 
the older stages of Greek constitutional history 
officials possessed judicial powers, at least in 
civil disputes. In many of the Greek oligarchic 
cities the council exercised criminal jurisdiction, 
especially in state trials. In Athens there was 
but one assembly with judicial powers down to 
the age of Solon. Under the democracy the pre- 
existing jurisdiction of the officials was consid- 
erably limited or abolished when Solon provided 
for appeal to the Heliaea, the judicial assembly 
of the people. Later the trial was had in the first 
instance before a special panel of the people, the 
dicastery, but notwithstanding the separation of 
judicial from other functions represented by this 
change of procedure the courts continued to be 
known as heliastic courts. In Athens every citi- 
zen above thirty years of age was eligible for 
service. Six thousand dicasts, chosen by lot from 
the applicants, were assigned by lot to the vari- 
ous tribunals. From the modem point of view 
the number of dicasts in the various panels was 
very large: there were at least 201 in civil suits 
and at least 501 in public suits. The tribunals 
were presided over by a non-voting official, 
called a thesmothete. Pericles instituted the pay- 
ment of daily stipends to the dicasts. There was 
no legal recourse from the decisions of the popu- 
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lar courts; the sentence might be executed 
immediately after judgment was pronounced. 
There were similar popular courts in all the 
democratic states, but there were differences as 
to the judges’ minimum age or the manner of 
their selection. In Athens despite the establish- 
ment of the heliastic courts judicial functions 
continued to be exercised by the Areopagus and 
the ephetic courts, which since very ancient 
times had had jurisdiction over crimes of homi- 
cide and several other offenses. Doubtless the 
sacred traditions which were associated with 
these courts prevented any attempt to disturb 
their jurisdiction. 

The procedure in the heliastic courts was very 
similar in both criminal and civil cases, although 
as already noted a distinction was made between 
private complaints and public charges. A litigant 
could be represented by an orator. Thus repre- 
sentation by proxy was recognized, but there 
was no compulsion in this regard; a litigant could 
have his case prepared by an orator and deliver 
it himself. Procedure was oral and public. One 
peculiarity of procedure was the litigant’s obli- 
gation to read aloud to the court the legal 
principles involved in his case. Thus the modern 
principle that a court takes judicial notice of 
legal provisions did not apply in ancient Greece. 
The dicasts were not bound by any mles of 
evidence. The oath, both as a litigant’s and a 
witness’ oath, was an important means of proof. 
Slaves testified under the application of torture. 
The procedure before the Areopagus manifested 
vestiges of very ancient forms even in historical 
times. There was also a special procedure in 
maritime cases as well as an abbreviated pro- 
cedure for common criminals, who if caught in 
the act were immediately executed. 

Egon Weiss 

Roman. See Roman Law. 

Hellenistic and Greco-Egyptian. Hellen- 
istic law is the law which developed in the 
Hellenistic epoch, that period in the cultural 
history of the eastern Mediterranean world be- 
tween the time of Alexander the Great and the 
conquest or acquisition of the area by Rome. 
Hellenistic law, a compound of Greek and ori- 
ental elements, did not perish when Rome 
absorbed the eastern Mediterranean world but 
continued to exist for centuries alongside the 
imperial Roman law. Inasmuch as the great ma- 
jority of the extant sources of Hellenistic law 
derive from Egypt— despite its vast area the 
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Hellenistic world has bequeathed comparatively 
little in the way of legal sources to modem times 
— the present survey will deal almost entirely 
with that locale, and hence the coordinate title 
has been prefixed. Thus unless there is a special 
indication to the contrary, it is Greco-Egyptian 
law that is described. 

The inscriptions of the mainland of Greece 
are of little value, because in these localities the 
oriental influence was slight; and the law of the 
Hellenistic epoch remained for the most part 
Greek. The native kingdoms of Asia Minor, on 
the other hand, were only superficially Hellen- 
ized. The Seleucid, Arsacid and Parthian em- 
pires have provided a few, but very significant, 
legal sources: excavations at Dura in Mesopo- 
tamia (refounded by Seleucus i as Europos) 
have recently unearthed documents in the Greek 
language written upon parchment; in Susa an 
inscription was discovered that deals with manu- 
mission; while in distant Avroman in Kurdistan 
two parchment texts penned in Greek illustrate 
Hellenistic penetration. Cuneiform documents 
of these monarchies likewise present Hellenistic 
legal concepts, notably the deeds of sale from 
Uruk in southern Mesopotamia. Pergamene in- 
scriptions are valuable chiefly for the Roman 
period, while Syria is best represented by the 
Hellenistic portion (intestacy) of the Byzantine 
Syrian Roman Law Books of the Byzantine 
jjeriod (after the fifth century). On the south 
Mediterranean shore recent excavations by the 
Italians in Cyrenaica have revealed Hellenistic 
legal sources, particularly the constitution of 
Cyrene (308-06 b.c.) and the edicts of Augustus 
directed to this region (7-4 B.c,). Eclipsing all 
other sources, however, are the thousands of 
papyri of commercial, financial and legal content 
that have been found in Egypt. Supplementing 
the Greek papyri of Ptolemaic, Roman, Byzan- 
tine and even Arabic times are the demotic 
papyri of the Ptolemaic and Roman epochs and 
the Coptic papyri of the Byzantine and Arabic 
periods . Thus , for Egypt at least , for ten centuries 
{c. 300 B.c. to 700 A.D.) a relatively complete 
picture can be obtained of the interrelation of the 
Greek and oriental elements of the popular law. 

No juristic commentaries or legal-philosophi- 
cal writings are extant to reveal the theoretical 
jurisprudence of the peoples of the Hellenistic 
world. Law seems to have derived from legis- 
lation or customary law, Greek or local. Among 
the legislative sources were the toKltlkoI v6fwit 
or city-state legislation, c.g. of Alexandria and 
Pergamum, and the various enactments of the 


kings. The statute from Dura relating to intes- 
tacy {c. 280 B.C.), the revenue laws of Ptolemy 

Philadelphus(285-46B.c.),theedict(Tp6<rraYAia) 

of Ptolemy Euergetes ii fixing the jurisdiction 
of courts (11 8 B.c.) and Ptolemaic enactments 
upon civil procedure and slavery are among the 
important sources of the era of independence; 
and when the Roman emperor and provincial 
governors took over the position formerly occu- 
pied by the king, the legislative development of 
Hellenistic law was continued by such means as 
the edicts to the Cyrenaeans (7-4 B.c.), decrees 
upon the marital rights of soldiers {Papyrus 
Cattaouiy second century a.d.) or upon prescrip- 
tion {Papyrus Strassburg, no. 22, third century 
A.D.) as well as by administrative ordinances; 
e.g. the Gnomon of the Idios Logos. 

Private law, however, is in the main to be ex- 
tracted from documents. Of important legal con- 
sequence in the Greco-Egyptian system is the 
concept of documentation. A document might 
merely attest a transaction or in fact constitute 
the transaction; it might be phrased subjectively 
in the first person or objectively in the third 
person; but most significant is the distinction 
between private and official documents. The 
earliest private document, the crixyypa 4 >o 4 >b\ai 
contract (the Avroman parchment is of this 
type), is a six- witness instrument. More frequent 
is the x€ip67pa(^ov, always subjectively phrased 
and without witnesses. The third type of pri- 
vate instrument is the birbyiVYiiiay or petition to 
an official. In Ptolemaic times the the 

personally delivered petition, was utilized to 
begin a trial, while the bTrdfivijfjia was rather a 
supplemental request. The public documents 
included the state notarial deed, or document 
executed by the h.yopavbp.0% (an administrative 
official), and the ervyx^PV^^^ instrument, exe- 
cuted by a judicial official of an Alexandrian 
court, setting forth the petitions of both parties 
to the transaction. Of semipublic nature was the 
instrument executed by a banker, the biay pa. 4 >i\ 
Tpawk^rjSf because banking was in the main a 
state monopoly. The official registration of pri- 
vate documents {SrjpbaLOs xP’?MciTi<r/i6s) devel- 
oped in Roman times, perhaps to discourage the 
X^f'Pbypaibovy the purely private memorandum. 
Certain formulaic clauses also had vital legal 
effects. Thus the KaObwep kK dUyjs clause would 
lead to summary execution, while various stipu- 
lations provided for penal damages and fiscal 
fines. Originally most documents were double, 
that is, with both an inner and an outer writing, 
but this practically disappeared in Egypt with 
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the Roman era although it persisted longer else- 
where. Seals were employed for subscriptions 
and altestations, lengthy descriptions of the par- 
ties were phrased in formulae and provision was 
made for the payment of a documentary tax. 
In Byzantine times documentation plays a lesser 
role and practically all deeds are of the Roman 
tahellio type, a practise which persisted in in- 
struments written in the Coptic language. 

In the law of persons juristic persons are occa- 
sionally encountered; in Ptolemaic and Roman 
times there is evidence merely of associations of 
individuals (tpavoi) for the common welfare. 
In later times ecclesiastical corporations appear 
as the subjects or objects of legal rights. Natural 
persons were either slave or free, and the inter- 
mediate state of debtor slavery is perhaps evi- 
denced by a Ptolemaic ordinance (8i6.ypafifia) 
on slave sale taxation and certainly is present 
in an antichresis deed (Trapapovi}) from Dura. 
The birth registration of both the free bom and 
slaves for tax and citizenship purposes is found 
as well as censuses at prescribed times. The 
slave was both man and res in the law and as 
the former was capable of owning property to 
a greater extent than in the Roman law. Slavery 
was terminated in Greco-Egyptian law by will; 
by sale to a god (this device was of Greek origin 
but rare); by manumission before a state notary 
granting freedom under the protection of heaven, 
earth and sun; by herald’s proclamation when 
accompanied by payment of the kjKVKTuov tax; 
and, finally, by official order as a reward for 
denouncing criminals. A peculiarity of Greco- 
Egyptian law was that a part owner could par- 
tially manumit a slave, which was contrary to 
Roman law. The concept of citizenship before 
the constitutio antoniniana (partially preserved in 
a Giessen papyrus, 212 a . d .) is quite complex. 
Alexandria was a city-state and dissociated 
from the rest of Egypt, the x<I>pa. Accordingly 
special laws governed citizenship in that com- 
munity even in Roman times, as is evidenced 
by the Gnomon of the Idios Logos, and the 
dispute between the pagan Alexandrians and the 
Jews resident there. In the besides the 

distinction pertaining to the citizens of Greek 
(or Macedonian) blood there was one also be- 
tween the native Egyptians and the so-called 
n^ptrat ttJs kirLyovriSi whose exact character is in 
dispute: the theory generally accepted considers 
them descendants of foreign military colonists. 
A striking departure from Greek, Roman and 
Alexandrian law is to be noted in the Cyrenaean 
constitutional provision granting citizenship to 
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a person bom to a Libyan mother and a Greek 
(Cyrenaean) father. It is practically universally 
held that the enactment of Caracalla ( 212 ) grant- 
ing Roman citizenship to all free subject peoples 
possessed of sufficient property is presented by 
the Giessen papyrus, although there still exists 
controversy as to the character of the excepted 
dediticians. The Greco-Egyptian family law was 
distinguished by the role played therein by the 
materfamilias. Adoption was fairly frequent but 
its object was not potestas but rather the trans- 
mission of the adopter’s property to the adopted 
child. In Byzantine times the dTro/o^pu^is, or 
exclusion of a child from the family, occurred as 
a disciplinary measure (it is also present in the 
Syrian Roman Law Books). In Ptolemaic mar- 
riage law there appears to be an interesting 
distinction between tyypa(j>os (written) and 
&ypa<l>os (unwritten) marriage. The former was 
a full marriage; the latter, developed from an- 
cient Egyptian law, was an inferior type, in 
which dowry and the marital property contract 
were absent. Besides the dowry there were given 
in later times 7rapd(/>cpj/a (feminine furnishings), 
Upa {donatio propter nuptias) and 6.ppap(l)p (arra 
sponsalicia). Documents attest divorce and show 
that actual separation had already taken place. 
Special provisions regulate soldiers’ marriages, 
Greco-Egyptian law knew but one type of 
guardianship for minors (^TrfrpoTros); the age of 
majority was probably twenty years. The gen- 
eral guardian of a woman (/cuptos) was limited 
in his powers, and tutor es ad actum were fre- 
quent. Very early in Roman times in Egypt 
women acted as guardians, particularly of their 
minor children. 

The exact order of intestate succession in 
Greco-Egyptian law has not been ascertained, 
but it seems to have been ordinarily on the 
agnatic principle. The intestacy statute of Dura 
is based on a parental system somewhat similar 
to that of the Syrian Roman Law Books. Testate 
succession in Egypt can be roughly grouped into 
two types: by will, which was primarily Greek 
in origin, and by parental division, which was 
of Egyptian origin. Like ancient Greek law 
Greco-Egyptian law did not originally have uni- 
versal succession, but it was instituted in Roman 
times. Minors might not make wills, and women 
only through their guardians. Clerics in Byzan- 
tine times had capacity to make wills and receive 
bequests, while the joint wills of spouses were 
frequent. No holographic will is known. The 
witnesses to a will did not need to know its 
contents, and revocation took place only if speci- 
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ficd in the new will or if the old will was de- 
stroyed. The dispositions were of all types, 
including bequests of usufruct, substitute lega- 
cies and directions to satisfy obligations. The 
parental division might be by deed with imme- 
diate or mortis causa effect, revocable or irrev- 
ocable. A second type of parental division was 
the bilateral contract between the spouses to 
serve familial aims. If accomplished in the 
presence of the children, there was a binding 
disposition (Karoxh) to the children, irrevocable 
without their consent. If the children were not 
present, the division seems to have taken effect 
upon the death of either of the spouses. While 
these bilateral agreements were generally the 
marital contracts of the spouses, they were 
sometimes contained in the marital contracts of 
the children. 

The law of obligations was almost entirely a 
law of contracts, for the field of torts was han- 
dled by minor officials in administrative pro- 
ceedings. Hellenistic law clearly differentiated 
between movables and immovables in the con- 
tract of sale. Native Egyptian law, as evidenced 
by the demotic documents, employed two deeds 
in the sale of immovables: a ‘‘deed for silver’^ 
(TTpatris), setting forth the terms of the contract 
as well as the acknowledgment of payment by 
the purcliaser, and a “conveyance” (dTrooTaalou 
crvyypa<(>i}) executed by the vendor. Similarly, 
Ptolemaic law utilized two deeds in these immov- 
able cash sales (djvrj and A7ro<rra<r{oi; avyypa<f>r]). 
In Roman times, however, there appeared the 
one-document sale (also illustrated by the Avro- 
man parchment of 88 b.c.), combining the ele- 
ments of the two deeds in a single KaTaypa4>ij or 
Trapaxf^PW^^ instrument. Declaration of sale, re- 
ceipt of price, assumption of risk and jSe/Jalojtrts, 
or warranty against eviction, were formulated 
in various types of documents, which were sub- 
ject to recording. Actual transfer was never nec- 
essary to complete the sale nor even traditio per 
chartam. Earnest money (dppajScbi/) was some- 
times paid but was merely evidence of the obli- 
gatory force of the contract. In sales of movables 
a distinction was made between sale of slaves 
and of other objects. The former approached the 
sale of immovables; the latter did not need to 
undergo drjpooloxTLs; that is, it was not made 
public. Sale of futures, such as future crops, is 
met with but is generally in the form of a loan 
of money repayable in grain; the latter was still 
the practise among the Gjpts in Arabic times. 
As contrasted with sale, lease was relatively in- 
formal; the terms were usually set forth in a 


petition {vTrSpvripa) to the lessor and the lease 
was generally not made public. Other types of 
locatio conductio agreements included apprentice 
contracts, work contracts, generally for skilled 
labor, and land or river transport (freight) agree- 
ments (compare the Medamoud inscription deal- 
ing with women as wholesale shippers). Loans 
were common; they were often secured by 
pledges and were generally with interest, which, 
however, could not exceed the amount of the 
capital. Sometimes repayment in services re- 
placed that in money (antichresis). A maritime 
loan, in which a portion of the profits accrued 
to the lender, is remarkable in that it was with- 
out interest. In personal suretyship the suretor 
{tyyvos) in contrast to Greek law was normally 
an accessory debtor; but where he had simply 
guaranteed to produce a person, the suretor 
merely promised that the latter would appear. 
There was a clear distinction between personal 
liability and property liability. The pledge of 
movable things (kvkxvpov) was rare in Greco- 
Egyptian law, but the mortgage of real property, 
of which there were three types, was very com- 
mon. The sale secured by mortgage (d}vii kv 
wiarei) was really a fiduciary alienation in which 
the debtor had possession and use, the creditor 
ownership of the property; but although evi- 
denced by a Dura deed it was far less important 
than the more complex hypothec and hypal- 
lagma. These were not really mortgages in the 
modern sense, since the idea behind both of 
them was ultimate substitution of the property 
for the debt; that is to say, if the debtor did not 
pay, the property vested in the creditor irrespec- 
tive of its value. It was, however, usually pro- 
vided that in the event of the partial or complete 
destruction of the property there should be a 
right of personal execution against the debtor. 
The hypallagma, of Egyptian rather than Greek 
origin, differs in practise from the hypothec 
only with respect to the right to the so-called 
summary execution. The presence of an execu- 
tive clause (/ca^dTTcp U dUrjs) in a loan contract 
resulted in personal and property execution as 
though a judgment had been rendered. Yet it 
did not give rise to pure self-help, for the 
debtor, after the creditor had recorded his peti- 
tion {vTr6ppTjp,a)y might answer by kvrlpprjoiSi in 
which case normal litigation followed. Where a 
debtor did not answer, two courses were open 
to the creditor depending upon whether the 
creditor held a contract with executive clause 
without security or secured by hypallagma or a 
contract secured by hypothec. In the first case, 
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where the debtor had been notified of the re- 
cording of the petition and had failed to answer, 
the officials charged with execution were author- 
ized to seize the pledged property (/faroxi?), 
for which, as soon as its seizure was entered in 
the land register, a notarial document of con- 
veyance (KaT ay pa(l)r}) was executed; a final series 
of operations involving various petitions and 
notifications put the creditor into actual posses- 
sion. In the case of hypothec the procedure was 
greatly simplified. Finally, it should be noted 
that oaths were sometimes employed to found 
obligations and that there was direct agency, as 
is attested by numerous powers of attorney. 

Apart from the topics of state domains and 
recording only a fragmentary picture of the law 
of property is presented. One papyrus presents 
a collection of materials on prescription; the 
Alexandrian municipal law contains provisions 
on the rights of adjoining landowners, bounda- 
ries and coownership; and there is also some 
material extant on easements. Byzantine times 
saw a development of the long term inheritable 
lease (emphyteusis). 'Fhe doctrines relating to 
state domains, particularly in Ptolemaic times, 
deserve particular examination. As early as the 
third century b.c, the government granted land 
to Greek settlers (koltolkoi.) or to allotment hold- 
ers (kXtjpovxol)- Originally there were two types 
of xX^pos grants: temporary, terminating when 
the grantee was withdrawn from military serv- 
ice, and perpetual, that is, for life. In addition the 
cleruch received the araOphs, or soldier’s quar- 
ters, which in later times could be alienated. 
Toward the end of the Ptolemaic era the land of 
thecleruchs, now identifiable with the Kdroucot, 
could be inherited and then alienated by means 
of a fictive loan; finally in Roman times it could 
be alienated under the supervision of designated 
officials. The military officers in Ptolemaic times 
received imperial land as Scoped, which could be 
let out to king’s peasants, individual Icvssees or 
even cleruchs. Temple land also belonged to the 
king; in early times it was dedicated to the gods, 
but later the ecclesiastical authorities had to pay 
a fixed rental for such estates, which were held 
in perpetuity. Imperial lands continued in the 
Roman era but were in great part replaced in 
late Byzantine times by large landholdings of 
private persons and the church, which were 
worked by means of the institution of the 
colonate. 

The recording of transfers of interests in real 
property and of the sales of slaves has already 
been mentioned. According to a recent but 
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generally accepted view the private documents 
of sale together with affidavits were sent to the 
record office, which thereupon examined the 
land register. If it found the title of the vendor 
clear, the record office dispatched a notice to the 
public official charged with the execution of offi- 
cial documents (the 6 i.yopavbpos)y who thereupon 
issued a public document of sale (KaTaypa<f>'fi)» 
which the record office when notified in turn 
entered in the land register. Special legislation 
sometimes provided that notices of ownership 
be sent to the record office by all landowners. 
The land register itself was made up of a geo- 
graphical list as well as personal folios. Survey 
rolls of all the owners of the district, in alphabet- 
ical order, were known as the Staerrpaj/xara. It 
was thought formerly that entry therein consti- 
tuted priority of claim, but now it is held that 
it controlled the acquisition and possession of 
taxable objects and that priority of title de- 
pended upon the KaTaypa<j>r] itself. The land 
registry system played a very important role 
until the end of the third century. 

With the exception of Gyrene little is known 
of the law of civil pr(x;edure outside of Egypt. 
There, however, three periods of development 
may be clearly distinguished: the procedure of 
Ptolemaic times, the cognitio procedure of Ro- 
man times and the libellary procedure of the 
Byzantine epoch. A Ptolemaic civil procedure 
ordinance regulated the course of trial, but to 
what extent is not exactly known. Recently there 
has been discovered a demotic civil procedure 
ordinance containing provisions on the efficacy 
of documents and oaths in the trial. The Ptole- 
maic court organization is better known, al- 
though as, far as Alexandria is concerned little 
more than the names of the courts survive. 
There were the courts of the xp>7Ma^t<TTal and 
'KaoKpLTal as well as the third and early second 
century KoivobUiov and ten-men courts. In 118 
B.c. Ptolemy Euergetes ii enacted legislation 
providing that trials between Greeks were to be 
held before the xp’7Parto-rat and those between 
Egyptians before the Xaoxptral; where the na- 
tionality was diverse, the language of the docu- 
ment upon which the suit was based was to be 
decisive. In addition to these courts a number 
of officials (e.g. arpaTTjybsy ^TrurrArr/s) acted in 
a judicial capacity in administrative and criminal 
matters. There were also tribunals with special 
jurisdiction. Civil litigation was instituted by a 
petition to the king, either personally 

delivered to him or directed to him through the 
strategus or through the xp’7Mart<rTal court. In 



Encyclopaedia of the Social Sciences 


234 

the first case a king’s court might decide or 
delegate to the strategus or xp’ 7 Mart<rra[ court. 
In actual practise, however, very few petitions 
ever reached the king. Complaints were pre- 
sented to the xPVM’O.TLcrTai by recording in the 
court’s register or by marginal notation upon 
the complaints when originally sent to the king. 
The \aoKpLTal (and sometimes during its ex- 
istence the kolvo5Lklov) court received the case 
when the strategus after preliminary examina- 
tion so decided or when the plaintiff directly 
presented it to them. The ten-men court and 
the Alexandrian SiKaffTripiov entertained trials 
where a private oral summons attested by two 
witnesses was read before them together with 
the complaint. In addition to the tvrev^Ls there 
existed a petition (vTrSpvrjpLa) to the strategus 
for administrative cases and a notification to the 
same official for criminal cases. Summons was 
public, semipublic or private; and in the issuance 
of the first, which was the most common, the 
mysterious ttp&ktojp ^€vlkq3V (also an execution 
officer) figured. Of the trials in the various 
courts little is known: oaths played a great part 
in the XaoKptraf tribunal; execution was regu- 
lated by the procedural SiAypappa and was either 
personal or real. In addition to the executive 
clause in certain contracts which led to summary 
execution there were other types of clauses. 
While the so-called cognitio procedure, which 
developed out of the Ptolemaic, prevailed in 
Egypt in Roman times, the formulary procedure 
was in use among the senatorial provinces of 
the eastern Mediterranean. In the course of time 
it became more and more a pure state procedure. 
The new element in court organization in Egypt 
was the system of circuit courts, which lasted 
until Diocletian. The highest judicial official was 
the praefectus Aegypti, the head of the normal 
judicial system. In addition there were the 
Apxt^tKacTTijs, who acted as the middle instance 
between the strategus and prefect; the strategus, 
with police and administrative competence and 
in charge of cases of voluntary jurisdiction; and, 
finally, the juridicus Alexandriae with special 
competence in the city of Alexandria. The peti- 
tions to the strategus and the other minor peace 
officials did not in the main lead to judicial liti- 
gation but were intended to enable the petitioner 
to retain certain rights or secure certain forms 
of official intervention. Judicial process was 
introduced either by a private summons, obli- 
gating the defendant to appear before a particu- 
lar term of the circuit court, or by a petition 
personally delivered to the prefect; in this case 


the latter notified the subordinate, who was to 
subdelegate the case or handle it himself. Nor- 
mally the trial was before a judge delegate (judex 
pedaneus) who received instructions, not a for- 
mula, from the prefect. The judgment was not 
the Roman money condemnation; and both real 
and personal execution, the former specific (not 
like the Roman mtssio in hona)y were handled by 
the Trp&KTO}p^€VLKu>v» In other respects also much 
of the Ptolemaic procedure was retained in the 
Roman epoch. After Diocletian there was less 
delegation, more settlements (5taX6<r€is) were 
made and the libellary procedure became the 
normal method. After extrajudicial demands 
upon the defendant had been made, the plaintiff 
addressed a libellus (^l^\l6p) to the office of the 
praeses (governor). After an examination of the 
complaint an exsecutor negotii (public defender) 
was assigned to the defendant to answer (submit 
an &vTtpprjaLi) or deny the cause of action. The 
later course of the proceedings reflected prac- 
tises of the Roman epoch. In Byzantine times 
also there is found the episcopalis audientia as 
well as the administrative tribunal of the de- 
fensor dvitatis (^kSlkos), who now replaces the 
strategus as addressee of petitions. Coptic docu- 
ments of late Byzantine and Arabic times show 
an increase in the number of arbitrations and 
settlements. 

The Cyrenaean inscriptions are the most im- 
portant non-Egyptian sources of criminal law. 
A Laconian inscription dealing with treason and 
a criminal action for violation of sepulchers in 
a Nazareth inscription are also significant. Cul- 
pable, malicious acts (afiapTripaTa) and non- 
malicious acts (hypoiipaTa) were the two classes 
of crimes in Ptolemaic law; the view that crimes 
were classified into private, tax, imperial public 
and sacral crimes is now rejected. Murder 
((f>6vos) was malicious or negligent; personal in- 
jury (V/3pis) led to a criminal action; the Alex- 
andrian law of personal injury differed from 
that of the rest of Egypt. Certain acts of public 
violence (fila) and intentional extortion by offi- 
cials (SiaaeLajLibs) were crimes. Theft, injury to 
property, whether malicious or negligent, par- 
ticular frauds and the giving of false testimony 
conclude the list of private crimes. Illegally 
evading taxation was criminal, crimes against 
regal monopolies and domains were punished, 
and violating an asylum was a sacral crime. 
Single officials and certain courts such as the 
XPflPO’TiaTcd had criminal competence. Private 
crimes were subject to police or court procedure; 
special trials were provided for the rest. Death 
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and imprisonment were relatively infrequent; 
fines ^and confiscation were the usual penalties. 
Under the Roman regime there was apparently 
no decided change. More categories were added 
to the crime of physical violence, with public 
whipping as the penalty. Pederasty and incest 
were considered crimes against the communal 
interest. The circuit court of the prefect had 
judicial power, while various minor officials ex- 
ercised police jurisdiction. Whipping and con- 
demnation to the mines were added to the 
punishrnents previously existing. The Byzantine 
epoch more clearly separated private and public 
crimes, but there was little change in the sub- 
stantive law. The falsification of weights and 
the clipping of coins were important fiscal 
crimes, while in early times Christianity and 
later heresy constituted public crimes. The sep- 
aration of civil and military authority led to two 
criminal processes; bail and rescript procedure 
were novelties in the former. Punishment de- 
pended on the status of the accused, whether 
he was of the lower (humilior) or the upper 
(honestior) classes of society. 

A. Arthur Schiller 

Germanic. Germanic law is the law not of 
modem Germany but of the Germanic peoples, 
that is, of the tribes called Germans or Teu- 
tons because of their language and origin. Al- 
though they belong to the Indo-European family 
of races, an admixture of stocks had taken place 
among them. When they first appeared on the 
stage of history they were divided into a large 
number of tribes; only by means of comparative 
research has it been possible to obtain an idea of 
“primitive Teutonic law.” But it is no more pos- 
sible to establish the existence of a primal Aryan 
law than of a primal Aryan race or language. 

The custom of classifying races according to 
their languages and of denoting their relation- 
ship according to that of their languages leads to 
fundamental misconception, since the racial af- 
filiations of a people often disagree with those 
of its language; and it is equally misleading to 
draw conclusions as to the kinship between the 
laws of two peoples from their linguistic rela- 
tionship, for language families do not always 
coincide with jurisprudential groups. Picker 
has investigated this point in the history of 
Germanic law. In general the antiquity of Ger- 
manic law is a great aid to the investigator; the 
law of the Germanic peoples is as fundamental 
to comparative law as is Sanskrit to comparative 
philology. 


The principal Germanic tribes were the 
North Germans, or Scandinavians (Norwegians, 
Swedes and Danes), the East Germans (Goths 
and Burgundians) and the West and South 
Germans (Germans, Frisians, Lombards, Angles 
and Saxons). All their legal records date from 
the period after their conversion to Christianity; 
there are only slight vestiges of a heathen, pre- 
Christian law. Conversely, some German legal 
concepts have been adopted in the law of the 
Christian church. Such institutions as are shown 
by comparative law to be common to all the 
Germans are found also in part among the an- 
cient Romans and Greeks as well as among the 
Celts and Slavs. It must not be concluded, how- 
ever, that borrowing, dependence or interrela- 
tionship is involved in each of these cases. It 
would be a mistake to look upon Germanic law 
or the legal concepts common to all the Germans 
as specifically Germanic. Germanic law has nev- 
ertheless a characteristic physiognomy of its own. 

The basic principles of the Germanic legal 
order are peace and freedom. Peace must prevail 
in the great juridic community of the people as 
well as in the smaller special groups: in the 
various clans, among the bodies of retainers, 
kinship groups and guilds. The concept of 
peace leads to mutual aid and adaptation as a 
matter of course; mutual loyalty arises from the 
same concept. Even the relationship of domina- 
tion, the munty partakes more of the nature of 
protection than of force. In the Germanic state 
there was no right without a corresponding duty. 
The individual owed duties particularly to his 
equal associates, for as a rule it was not the indi- 
vidual who had a sole right but the majority or 
even the totality of each group. The future gen- 
erations, the unborn, had equal rights also: 
gratitude and reverence accorded the ancestors 
involved care and consideration for those to 
come so that the chain of members of the clan 
stretched from the past into the future. The in- 
dividual possessed rights solely as a part of the 
whole group. 

This social nature of the law in turn automat- 
ically generated legal concepts which must be 
described as politico-economic. The farmstead 
must be the economic basis of a kinship group; 
hence the scope of the transient owner’s rights 
was not fixed by his personal interests but by the 
needs of the farm. Thus the farm became, so to 
speak, the legal subject. This explains why in 
many cases the customary law often provided 
that the ablest rather than the oldest should in- 
herit. When the Germans first appeared, the 
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economic implications of their legal system were 
wholly those of a peasant and shepherd people. 
The “romanticism of sloth” and the savage bar- 
barism of the Germans are both fables. Dopsch’s 
researches emphasized and more recent pre- 
historic investigations and excavations have 
proved that wherever the Germans came in con- 
tact with Roman civilization they did not destroy 
it but continued it, amalgamating it with their 
own. The catastrophe theory has no longer any 
basis in fact. 

Unlike Roman or modern law Germanic law 
does not contain the distinction between jus 
publicum and jus privatum which is so much a 
matter of course today. But this distinction, 
which cannot be maintained everywhere with 
strict rigidity in present day society, could far 
less have been maintained in a society which al- 
ways kept in mind the whole, whose view of 
things was from the standpoint of the entire com- 
munity and for which all law was a unity. 

The cooperative structure of the clan is clearly 
exhibited in family law. The paterfamilias exer- 
cised a certain protective power over his wife and 
children and over the other kindred living under 
his roof. But the inclusive tutelage of the clan set 
limits to the exercise of his power. The position 
of woman as wife and mother was one of dignity. 
Many scholars enlarge upon wife purchase and 
conclude that the bride was an object of barter; 
but it is more correct to differentiate wife pur- 
chase from the capture and seizure of brides as a 
contractually concluded marriage, in which the 
bridegroom is obliged to compensate the previ- 
ous guardian of the woman for the transfer of 
guardianship. Besides full marriage there was 
also a freer Friedelehe, based solely upon the 
agreement of both partners in the marriage. 
Under this form of marriage the wife did not 
come under the munt of the husband. Matri- 
archal law never existed among the Germans, 
nor can it be deduced from the passages always 
cited from Tacitus. 

A characteristic of the Germanic law of 
things is the strict distinction between movable 
and immovable property, between chattel goods 
and land. Whereas the goods and chattels, usu- 
ally movable and transitory, merely served the 
temporary needs of individuals, the real proper- 
ty was to serve as the permanent basis of exist- 
ence for generations or for cooperatively associ- 
ated connimunities of various types. Moreover all 
the landed property belonged to the people; it 
was the national territory. It was thus but natural 
that the legal transfer of landed property should 


be subject to all sorts of conditions and careful 
limitations. This was all the more necessary 
since public rights of various sorts were often 
bound up with land tenure. The difference in the 
legal treatment of landed property and of chat- 
tels is exhibited both in the transfer of possession 
and ownership and in the protection of posses- 
sion. While a symbolical livery of seizure was 
possible in the case of lands, an actual physical 
transfer was necessary in the case of chattels. A 
voluntary relinquishment of possession de- 
stroyed the seisin of a chattel. A third party 
who in good faith acquired possession of a thing 
which had been entrusted by the owner to an- 
other was protected against the owner. This rule 
was recognized because of the supervening inter- 
ests of society. 

In primitive times caste or rank groupings 
among the Teutons were rather simple, as the 
large mass of the people consisted of freemen, 
who, as the only fully qualified citizens, formed 
the nation. As a result of the need for symbols in 
the ancient law the freeman wore physical marks 
of distinction (as, for example, long hair) and 
bore the customary weapons as an outward sym- 
bol of his full rights wherever he acted as a free 
man, as in all meetings and legal transactions. 
The original Germanic nobility was a nobility of 
birth, which as such possessed no privileges. But 
its relationship to the gods endowed it with 
higher value and hence entitled it to higher wer- 
gild in case of killing as well as to greater credi- 
bility. Constitutional evolution led to a differ- 
entiation of rank; between the fully qualified 
common freemen and the unfree, who had no 
rights at all, arose intermediate classes of half 
freemen enjoying different rights. Moreover 
there appeared a new nobility by virtue of pro- 
fession and office, while the ancient nobility 
died out. Social rise and fall and all the shifts in 
rank were occasioned to no inconsiderable de- 
gree by the change of economic conditions as 
well as by the system of feudal tenure with its 
distinctions of rank. Liberty, in the Germanic 
sense of the term, did not mean independence 
and freedom from obligations: it was chiefly 
manifested in obligations. The obligations of 
military service and of judicial service were the 
greatest rights of a freeman; the protection of the 
law and of the state were among his duties. In 
later times the concept of freedom was linked 
with the idea of a special legal position and with 
freedom from certain economic burdens or taxes. 

In the Germanic state sovereign power was 
vested in the people united in the popular as- 
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sembly; at the beginning there were no rulers 
even in those states which had kings. The an- 
cient Germanic king merely maintained peace 
and led the army in battle, but he was held re- 
sponsible for defeat in war as well as for crop 
failures. Only at a later date, particularly in the 
Frankish empire, did the absolute monarchy 
develop, with its rights of lawgiving, hereditary 
succession and divisibility of power. 

Germanic criminal law is characterized espe- 
cially by the clear conception that the legal order 
is a system of peace. Crime is an act which 
breaks the peace; hence the natural consequence 
is the offender’s loss of freedom and the cessa- 
tion of peaceful protection of his person and 
property. He who breaks the peace is “without 
peace”; he is abandoned to the feud and the 
vengeance of the injured party. It follows from 
the concept of cooperative association, which 
permeates all of Germanic law, that the clan had 
to aid the injured party in pursuing the evil- 
doer. Likewise, the offender’s clan had to grant 
him protection unless it cast him out of its ranks. 
Warfare between the clans was ended by expia- 
tion, the payment of a fine and wergild and by 
solemn proclamation of the new state of peace. 
Grave offenses which involved breaking the 
peace of the whole people made the offender an 
absolute outlaw. “One without peace” could be 
hunted and killed like any beast of prey; he was 
called a “wolf” {vargr in Old Norse) and the 
forest was his refuge. Shameful offenses which 
provoked the ire of the gods were punished by 
death; it was proper for offenders in such cases to 
be sacrificed. The subsequent evolution of crim- 
inal law led to modifications of outlawry; an en- 
tire system of particular penalties evolved. Fur- 
thermore private criminal law, as manifested 
in the feud and in vengeance, was displaced and 
supplanted by public criminal law after centuries 
of conflict between the two systems. Finally, a 
long road had to be traveled before the primitive 
concept of responsibility for external conse- 
quences and the sole distinction between a de- 
liberate act and an accident — viliaverk and 
vathaverk in Old Norse — ^were further differen- 
tiated and the concepts of attempt, complicity, 
negligence and the like developed. In ancient 
times, for example, the offenses committed by 
women or servants were considered unpremedi- 
tated accidental actions like anything “caused by 
a rooster’s spur or a dog’s tooth.” 

Germanic legal procedure is a conflict of par- 
ties, a proceeding between opponents. Only if 
they cannot agree upon the various steps in the 
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procedure (for example, as to means of proof) 
do they call upon the court for a determination. 
It is the duty of every member of the legal com- 
munity to defend a charge. Thus Germanic legal 
procedure is governed by the principles of party 
presentation of defense, and particularly of 
orality, publicity and strict formality. Legal pro- 
cedure as well as execution and distraint was in 
the hands of the contending parties. The clan 
was also obligated to aid in legal disputes, espe- 
cially by providing oath helpers; for the con- 
tending party’s oath had to be reenforced by the 
testimony of a number of witnesses who were 
required to swear that it was clean. Every trial 
might finally end in a duel. In heathen times the 
oracle was used as evidence in certain circum- 
stances, while Christianity introduced trial by 
ordeal. At bottom this was a question directed to 
the Omniscient after all other sources of knowl- 
edge had failed. The principle that “where there 
is no complainant, there can be no judge” was 
annulled in the Carolingian period by the estab- 
lishment of the inquisitorial procedure. The 
judge began to take charge of the conduct of the 
trial as well as of execution of sentence. Trial 
procedure underwent really profound changes 
when the principles of Roman and canon law 
procedure, the latter based to a large degree upon 
the former, were adopted. But the vitality and 
capacity for development of Germanic legal con- 
cepts are proved by the fact that the modern 
trial by jury arose from Germanic roots. 

In the Germanic laws there are written, oral 
and objective legal monuments: legal sources, 
legal language and objects of legal significance. 
The written records are cither records of the laws 
or documents and formulae, depending upon 
whether they set up a theoretical principle of law 
or apply the law to the individual case. The 
language of the law is instructive and interesting 
not only in connection with the investigation in- 
to the evolution of technical legal expressions but 
because it is contained in formulae and proverbs. 
Many of the ancient legal sources are in metric 
form or even in rhyme; Sievers called them 
“verses of the law.” The objects of significance 
in legal affairs, such as legal symbols, personal 
emblems, coats of arms, instruments of punish- 
ment and court buildings, are a fruitful field for 
legal archaeology. 

At the beginning Germanic law had no writ- 
ings; it depended upon oral tradition. Its cus- 
tody and true enunciation were the duty of the 
“law speaker” (in Swedish laghma ther). In the 
period of written records the law was preserved 
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in the impressive poetic form already mentioned. 
Even then, however, the unwritten customary 
law applied alongside the enacted law. The law 
handed down from the Germanic forefathers, in 
close agreement with custom and beliefs, was 
looked upon as immutable despite the fact that 
the community often made decisions which codi- 
fied and changed the law. 

The folk character of the law is manifested 
not only in its close connection with the rest of 
popular tradition but in the sensuous element 
prominent in it. In addition to the vigorous, 
plastic language legal acts were marked by vivid- 
ness and by a wealth of formulae, symbols and 
gestures. This made all legal actions audible and 
visible, thus insuring legal transactions even 
without writing. 

The oldest surviving Germanic law — pre- 
served only in part — is the code of the Visigothic 
king Eurich, dating from the latter half of the 
fifth century. Its influence was felt far beyond 
its place of origin, since it was used by many 
other Germanic lawgivers; it may be traced 
through Salic, Bavarian, Burgundian and Lom- 
bard law. Among later Visigothic laws there is 
the Lex romana Visigothorum, which applied to 
the Romans of the Visigothic kingdom and was 
based upon Roman law. Then there is the Lex 
Visigothorunty which was intended for all the 
subjects of the Visigothic kings and which has 
come down to the present in several versions 
dating from the seventh and eighth centuries. 

Chief among the laws of the Frankish rulers 
because of its age and its importance is the Lex 
salicUy the law of the Salian Franks. It dates from 
about the beginning of the sixth century but was 
subsequently considerably enlarged. Laws of 
other German tribes under Frankish rule corre- 
spond to it: Lex rihuariay Lex Francorum 
Chamavoruniy Lex Thuringorum {Angliorum et 
Werinorum)y Lex Bavariaruftiy Lex Alamanorum 
and Lex Saxonum. The two High German codes 
are very closely related; the oldest code of 
Charlemagne for the Saxons shows the rigorous 
hand of the conqueror upon the subjugated 
tribes. The Lombard codes, which commenced 
with the Edict of Rothar of 643 and were con- 
tinued by the later kings, Grimoald, Liutprand 
and their successors, are clearer and more com- 
prehensive. In their language as well as in their 
form and content the Lombard laws show the 
influence of Italian culture and of Roman law. 
Only a few Germanic words are found in the 
Latin text of the Germanic laws mentioned 
above. The most important are the old Frankish 


words in the Lex salica, the Malberg Glosses, 
which still leave many problems to be solved . 

Compared with the continental, Anglo-Saxon 
laws have many advantages. In addition to their 
number and inclusiveness they afford much more 
direct insight into Germanic legal affairs from 
the sixth century because they were written in 
the native tongue. The Germanic tribes who 
emigrated to Britain — ^the Angles, Saxons and 
Jutes — ^finally merged into one people, and their 
law, which also shows traces of North Germanic 
influence, became amalgamated also. When the 
Normans conquered the island they brought 
with them a new law. West Frankish rather than 
North German in character. The oldest Anglo- 
Saxon laws date from the period of the inde- 
pendent kingdoms of Kent (beginning with King 
Aethelberht) and Wessex (King Ine), whereas 
the law of the Anglian king Offa of Mercia has 
not been preserved. After King Alfred founded 
his great kingdom he established a common law. 
Among subsequent lawgivers Athelstan, Ethel- 
red and especially the great Canute deserve men- 
tion. The Anglo- Scandinavians at first had their 
own law, whose name was applied to the region 
settled by them: Denalagu. 

Among the German tribes the North Ger- 
mans excelled in the art of legislation. Although 
those of their law books which are extant are 
much younger than those of the South Germans 
cited above — none of them is older than the 
twelfth century — ^they surpass their southern 
parallels in purity, originality and antiquity as 
well as in number and scope. Like the Anglo- 
Saxon legal records they employ the native 
tongue. Most of them are the work of private in- 
dividuals, i.e. law books in the proper sense of 
the term, but they are the “written record of an 
ancient and officially administered tradition,” 
the lagsagUy the speaking of the law. There are 
four Norwegian regional laws: Eidsifathingsbok, 
Gulathingsboky Frostuthingsbdk and Borgarthings^ 
bok’y a large number of Swedish laws: the West- 
gotalag is the oldest, the Ostgotalag the most ex- 
tensive, and there is also the law book for the 
island of Gotland — ^the Gutalag — as well as 
many others; and, finally, a number of Danish 
legal antiquities, which are similar in character 
to the German law books of the thirteenth cen- 
tury. On the island of Iceland, where the course 
of Germanic settlement may be traced from its 
very beginnings (about 870) and where the 
state arose out of the temple associations of the 
gods, a number of legal antiquities developed 
from the Idgsaga. But neither the first Icelandic 
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code, the Ulfljotsldg (930), nor the Haflidaskrd time of the great migrations and during the rule 
(dating from the winter of 1117-18) is extant; of the Franks, but its influence was even more 
there exist merely collations dating from the profound during the period of its scientific re- 
thirteenth century, the so-called Grdgds. The ception in Germany; that is, during the four- 
Jarnsida and the so-called (1281), which teenth and fifteenth centuries. In fact when the 

has remained in force down to the present day, regulations of the imperial court of justice 
are of later date. (Reichskammergericht) in 1495 prescribed the ap- 

During the Frankish period the number of plication of Roman law by the judges, the dom- 
legal sources was still limited. This state of af- ination of foreign law in Germany resulted; na- 
fairs changed with the advent of the (German) tive law was forced into the background. Often 
Middle Ages. Tribal laws were superseded; enough German legal concepts were expressed in 
special regional and local laws arose everywhere; a Roman form because the latter was held to be 
imperial laws, such as the public peace laws the only possible one. Only gradually and only 
(Landfrieden) of Mainz of 1235 and the Golden after the seventeenth century did a German 
Bull of 1356, are rare. The rise of city laws and of science of law evolve; despite its alliance with 
rural village laws is of importance; several natural law it did not succeed in winning its way 
thousand examples of each of these have been during the great works of codification of the 
preserved. The city laws — interrelated and thus eighteenth century. The nineteenth century 
classifiable in family groups — owe their origin brought with it a new wave of reception, against 
and development to the flourishing markets and which Gierke and others strove valiantly, but by 
trade and to the development of separate urban no means wholly successfully, during the draft- 
communities. The rural laws, or Weistumer (an- ing of the Imperial German Civil Code of 1900 
nual declarations of official usages made by the (Burgerliches Gesetzbuch fit das deutsche Reich). 
elders in the village assemblies), deal principally But in the twentieth century much of the old 
with the laws of landownership in the village, legal material has been reawakened to new life, 
with the mark association and relationships be- especially through the social concepts of agrarian 
tween neighbors. Both urban law and Weistum law, the law of association and the like, 
are partly authoritative in origin and partly inde- Not only was Germanic law subjected to out- 
pendent. As a rule the Weistum is marked by a side influence and the reception of foreign law; 
more naive form and an older content; often it is the process has been reversed, and it has itself 
comparable and in many ways related to other penetrated abroad, in turn influencing foreign 
types of folk poetry, the saga and the fairy tale, law in a surprising manner First of all, it is 
But the difference between urban and rural con- known that vestiges of Visigothic law can be 
ditions at that time was not too great to permit found in Spanish and Portuguese law, and not 
of the application of urban law to rural com- merely in the old fueros. Lombard legal con- 
munities also, both in the east and in the west, cepts are still alive in Italian law. With the ex- 
There developed moreover sovereign territorial pansion of the English world Anglo-Saxon legal 
and local laws, among the latter the Frisian principles have covered the earth. French law 
codes, famous as gems of Germanic legal poetry, (Frankish and Norman) penetrated to lower Italy 
and the Swiss. The private law books of the and Sicily as well as to Greece and to the cru- 
thirteenth century, the Sachsenspiegely the saders’ states of the Near East during the event- 
Schzvabenspiegel and the like, enjoyed extra- ful history of the Mediterranean basin. Likewise 
ordinary repute and wide application. The German law accomparued East German colo- 
Sachsenspiegel was applied in part down to 1900. nization in the rise of the Hanseatic League 
Some of the French legal sources, especially the throughout the Baltic. The German, whether 
so-called coutumeSy may also be considered Ger- merchant, artisan, knight or peasant, took his 
manic in origin. law with him; and in foreign countries the na- 

In its subsequent development Germanic law, tives often adopted it, as was the case with the 
which was often a mixed product even in its Czechs, Poles, Russians, Ukrainians, Magyars 
origin, adapted itself to cultural changes, legal and others. The past few years have seen the 
needs and economic advances, but it was influ- deliberate adoption of German codes in the Far 
enced also by foreign laws. The chief foreign in- East, especially in Japan and China. The wholly 
fluences were the Roman and the canon law and Germanic Swiss Civil Code has recently been 
in much lesser degree Celtic, Slavic and Jewish adopted by modem Turkey, 
law. Roman law influenced German law at the Eberhard von Kunssbero 
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Slavic. The original home of the Slavs was 
probably in Polesia or on the plains to the east 
of Polesia. The laws by which they were gov- 
erned were the proto-Slavic laws, out of which 
all the laws of the Slavic nations later developed. 
Since no direct documents of proto- Slavic law 
survive, it can be reconstructed only on the 
basis of a comparison of the legal institutions of 
the later Slavic peoples. The Slavs left their 
early home in the second or third century a.d.; 
about the sixth century those who had migrated 
westward had reached the Elbe and the Boeh- 
merwald: they were the so-called western Slavs. 
The second branch, the eastern Slavs, who had 
gone southward, had reached the Balkan Penin- 
sula, the Aegean Sea and the Adriatic. The 
writings of western European, Greek and Arabic 
writers dating from this period offer some indi- 
cations as to the structure of the Slavic law. 

Although the Slavic tribes had already become 
differentiated, they had not yet formed larger 
national groups. Under the pressure of the Ger- 
man Empire, the Slavic tribes farthest to the 
west became slowly Germanized. Those situated 
between the Elbe and the Oder were thus un- 
able to create a larger organism. Little or nothing 
is known about the laws of these Slavs or of 
those included in what later became Austria. 
After the attempts at political organization of 
Samon (623-58) and the Great Moravian State 
(890-905), the Bohemian and Polish states were 
organized among the western Slavs in the tenth 
century. In the ninth century the Russian, Bul- 
garian and Croatian states had been formed. The 
Serbian state was finally established in the 
eleventh century. Two of these states owed their 
organization to foreign invaders — Russia to the 
Varegs and Bulgaria to the Bulgars. 

In these six states law began to develop from 
proto- Slavic elements and long continued to 
evidence numerous analogies. But except in the 
one case of Russia this development was later 
interrupted when these states came under the 
rule of foreign governments which set aside the 
basically Slavic laws. The Croatian state en- 
dured for the shortest time, one part yielding 
to the pressure of Hungary at the end of the 
eleventh century, and another, Dalmatia, com- 
ing under the rule of the Hungarian king in 1420. 
Henceforth Croatia, joined in personal union 
with Hungary, preserved its legal distinctness 
only to a limited extent. Serbia had as early as 
1394 admitted dependence upon the Turks, who 
in 1459 occupied the coimtry and converted it 
into a Turkish province. Bulgaria lost its nation- 


hood in 1396 and likewise became a part of the 
Turkish state. In 1 526 Bohemia was joined with 
Austria in a personal union and finally after the 
battle of White Mountain in 1621 lost almost 
every vestige of independence, although for a 
while it was able to retain its own laws and 
courts. The partitions of Poland by Austria, 
Prussia and Russia in 1773, 1793 and 1795 re- 
spectively, ultimately led to the extinction of 
the native law. Only the Muscovite state man- 
aged to retain its political independence through- 
out the centuries and to impose its laws upon 
extensive territories. 

Elements of Slavic law are to be sought also 
in the non-Slavic nations which took over the 
legal institutions of their Slavic populations. 
This was the case in Hungary, in Moldavia and 
Wallachia, and in Lithuania; the latter in the 
fourteenth and fifteenth centuries occupied 
considerable stretches of Russian territory, and 
later united with Poland, taking over a number 
of Polish legal institutions including some in 
the sphere of court procedure. There are many 
Russian and Polish elements in the so-called 
Lithuanian Statutes of 1529, 1566 and 1588. 

On the other hand, even during their inde- 
pendence the laws of the Slavic states were sub- 
ject to the influence of foreign laws. The legal in- 
stitutions of the Frankish state, the first in 
western Europe to form a political organization, 
exerted a profound effect upon the political laws 
of Poland and Bohemia. A considerable in- 
fluence, especially on the personal marriage 
code, was wrought by Roman Catholic canon 
law and further, directly or indirectly through 
the canon law, by Roman law. Stronger still was 
the influence of the laws of the Italian cities on 
the town laws of Croatia. Roman- Byzantine law 
and the canon of the eastern Orthodox church 
were important in the development of legal in- 
stitutions in Russia, Serbia and Bulgaria. 

In all these countries legal relations were 
regulated almost exclusively by usage. This may 
be ascertained from the sources of older legal 
practise, from documents, or from registers of 
usage, the latter being particularly valuable in 
that they fix a previously created legal status, 
often going back to a much earlier epoch. Ex- 
tensive and numerous registers of usage have 
been preserved, especially in Bohemia. The old- 
est, part of which dates from the thirteenth 
century, is usually called the Book of the Lord 
of Rosenberg; the author is unknown. The sec- 
ond register, the Ordojudicii terrae^ is in Latin, 
but it exists also in Czech as Rdd prdoa 
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zemskdho\ the latter version dates from the mid- 
dle 9f the fourteenth century and is probably 
earlier than the Latin. About 1420 Vyklad na 
prdvo zenii lezhi was copied by Andrew of Dub. 
All these registers contain pure Czech laws and 
are free from foreign influences save for the 
Roman legal terminology in the Latin text of 
Ordo judicii terrae. The last register of Czech 
laws and the most extensive was O prdvach zemU 
ceskd (1508), the work of Victor Cornelius of 
VSehrd. It was systematically planned and com- 
prised all branches of law. 

Although as early as the thirteenth century 
the Bohemian monarchs had begun to consider 
the codification of the Bohemian law, the written 
form of the project did not appear until the 
reign of Charles iv (1346-55); entitled Majes- 
tas Carolina^ it contained 127 paragraphs, com- 
prising the whole sphere of Bohemian law and 
showing some Roman law influences. As a result 
of the opposition of the nobility, however, this 
codification was not published, although it was 
known later and sometimes even applied. The 
first published Bohemian codification appeared 
in 1500 and is known as the Statute of King 
Vladislaus. It was republished and expanded in 
1530, 1549 and 1564. The latest codification, 
the Vemeuerte Landesordnung of 1627, included 
public law and civil law ordinances, the latter 
already very much under the influence of the 
Roman law which in Germany served in that peri- 
od as the common law (romisches Gemeinrecht). 

In the eighteenth century the Bohemian law 
was rapidly being eliminated. In 1707 Emperor 
Joseph I issued for all the Bohemian crown- 
lands a criminal code based upon the sixteenth 
century ordination of lower Austria. In 1768 the 
Austrian criminal code (Constitutio criminalis 
theresiana)^ in 1781 the Austrian code of civil 
procedure and in 1811 the Austrian civil code 
{Allgemeines hiirgerliches Gesetzbuch) were in- 
troduced into Bohemia. Thus the last vestiges of 
Bohemian court law were removed. 

In addition to the documents which date from 
the twelfth century, the chief sources of the 
old customary law of Poland are the court rec- 
ords, which began to appear at the end of the 
fourteenth century. Unlike those of Bohemia, 
the most important of which were burned in 
Prague in 1541, the Polish court records were 
preserved with great care, and there are extant 
tens of thousands of volumes from the Middle 
Ages to the fall of the old Polish Commonwealth. 
The registers of the customary law in Poland 
were less extensive than in Bohemia. The oldest, 
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dating from the second half of the thirteenth 
century, originated in what is now Eastern Prus- 
sia, at that time occupied by the Teutonic 
Knights; it was written in German for the bene- 
fit of the cloister clerks who applied this law 
to the Polish population settled there. In addi- 
tion there have been preserved several registers 
of fifteenth and sixteenth century court law 
from the various sections of Poland. 

To a certain extent the Statutes of Casimir 
the Great constituted a codification of Polish 
law, chiefly the court law. This was not one 
law, but two: one each for the two chief sec- 
tions, Wielkopolska (Greater Poland) and Malo^ 
polska (Lesser Poland). The statute for Greater 
Poland appears to be only a register of the old 
customary law, while the statute for Lesser 
Poland contains innovations and shovra slight 
traces of Roman law. Both include decisions 
from all branches of court law, later supple- 
mented in greater detail, as well as a collec- 
tion of prejudicates, the work of a private hand. 
These component elements which made up the 
Statute of Casimir the Great were adopted in the 
course of the fifteenth century in other sections 
of the Polish state. While no codification 
of the court law of the entire state was ever 
effected, two projects were worked out (one, 
Correctura jurtuniy between 1532 and 1534; the 
second, prepared by Andrew Zamoyski between 
1776 and 1778); only the judicial procedure was 
codified and published in 1523 as Formula pro- 
cessus judicarii. The law was codified in two 
parts of Poland, Mazovia {Mazowsze) and Royal 
Prussia (Prusy krdlewskie). The extensive Ma- 
zovian codification was based chiefly on registers 
of the Mazovian customary law in 1532, pub- 
lished in a second, slightly altered version in 
1540. In Royal Prussia the diet (Sejm) of 1598 
published a code under the title Correctura 
terrarum PrussiaCy which modified the laws there 
in force in the spirit of the Polish law. Mazovia, 
however, renounced its code, with the exception 
of a few ordinances, and acceded to the Polish 
law. The Statutes of Casimir the Great were 
supplemented by the Warta statute and by spe- 
cial regulations from the sphere of private and 
criminal law as contained in the statutes of the 
fifteenth century and subsequently in the 
laws passed by the diets from 1493 to 1793. In 
addition to the legislative ordinances the norms 
of the customary law possessed validity in the 
field of court law. 

For Croatia, which was most subject to the 
influences of Italian legal culture, there are 
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early legal sources. While the oldest documents 
date from the end of the ninth century, Croatia 
had no major legal documents outside Dalmatia, 
where statutes markedly affected by Roman law 
were issued for certain districts, cities and 
villages. 

In Serbia written sources for native law ap- 
peared much later, although there had long been 
in use Serbian translations of the monuments of 
the Eastern church law. As early as the end of 
the ninth century a collection of laws of the 
Greek church, entitled Nomokanon^ was trans- 
lated into Old Church Slavonic and copied in the 
middle of the ninth century by John the Scho- 
lastic, but the second part, which contained the 
regulations of the secular law, was omitted. This 
Nomokanon spread to Bulgaria, Serbia and Rus- 
sia. In Serbia the entire later Nomokanon (of 
1 159 to 1 169) was translated about 1219 together 
with the norms of the secular law; the latter 
were derived from the Novels of Justinian and 
Alexis Komenos and from the Eclogue of Leo, 
chiefly from the so-called Procheiron (Hand- 
book of Roman law, published about 879 by 
Emperor Basil of Macedonia), which was known 
also among the Slavs as Gradski zakon. This 
translation reached Bulgaria and Russia. In the 
middle of the fourteenth century an arrangement 
of ecclesiastical law which contained many norms 
of secular law was translated into Serbian. While 
in the first half of the fourteenth century there 
was made a Serbian compilation of Byzantine 
law based especially on the so-called village 
laws as well as on the regulations of civil 
and criminal law. Such written sources of 
Serbian law as are available were of later origin. 
The only extensive monument of Serbian law, 
the codification of King Stephen Du^an, dates 
from the fourteenth century; it contains regula- 
tions from the whole field of court law and 
shows the influence of Roman- Byzantine law. 
While an overwhelming part of the regulations 
represents the Serbian customary law there are 
also new regulations, especially with regard to 
procedure. A revision of this code was under- 
taken at the beginning of the fifteenth century. 

Little is known of the laws which were valid 
in Russia before the Russkaya pravda^ for many 
centuries the most important written source of 
Russian law. Formerly regarded as a codifica- 
tion, it is now considered rather a register of 
customary law which utilized also a few of the 
shorter laws of the princes beginning with Jaro- 
slav (ninth century). There are two distinct 
versions of the Pravda; the older version, con- 


taining about fifty concise articles, was written 
in the twelfth or possibly even in the eleventh 
century; the second version is much more 
voluminous, for it includes almost all the articles 
of the first version, usually with revisions 
and alterations, as well as a number of new ar- 
ticles, especially in the field of court law. While 
the first version is confined for the most 
part to native Russian law, the second shows 
the effects of the eighth and ninth century 
Roman- Byzantine law, particularly of the 
Eclogues of Leo and Constantine, the Procheiron, 
and the Epanagog, as well as an excerpt made 
from an eclogue under the spurious name of the 
Law of Constantine the Great. There are indi- 
cated also certain points of contact with Ger- 
manic law, probably the Norse laws of the 
Varegs. Moreover the second version profits 
from the decisions rendered later by the grand 
dukes, as well as from the court decisions. 

Subsequent legal documents which are now 
characterized as law codes date from the fifteenth 
century. Of the Sudnaya novgorodskaya gra^ 
mota (Novgorod codification), which dates from 
about the middle of the fifteenth century, only a 
fragment is extant. The extensive codification 
of the principality of Pskov (Pskovskaya sud- 
naya gramota) bears the date of 1397; this is 
probably an error, and the date should be altered 
to 1467, although the codification may include 
an earlier one from the fourteenth century. 
While it made use of earlier laws it was in 
the main based on the customary law. In 1497 
Grand Duke Ivan Vassilyevich issued as a law 
for all Muscovy the so-called Sudebnik (68 para- 
graphs), which contained primarily rules of 
procedure, but also criminal and civil regula- 
tions. He drew from the Pskov codification and 
from the Russkaya pravda as well as from cus- 
tom. The Sudebnik of 1550 was a revision and 
extension of the previous one and likewise dealt 
chiefly with procedure. Finally in 1648 a volu- 
minous codification of Russian law was published 
by Czar Alexis Mikhailovich {Ulozhenie Tsarya 
Alexey a Mikhailovicha), which contained all 
branches of court law. This code did not con- 
tain pure Russian law; it was strongly influenced 
by Roman- Byzantine law. Numerous regulations 
are borrowed from the Third Lithuanian Statute, 
which in its turn had taken over to a large ex- 
tent the regulations of Polish law. Attempts to 
codify the laws of Russia were renewed through- 
out the entire eighteenth century but were un- 
successful, and finally a systematic collection 
of Russian laws entitled Zvod zdkonov was 
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published in 1832; French law exercised a 
strong influence on the private law section. 

In their original homeland the custom of mar- 
riage was already established among the Slavs; 
reports of sexual communism do not deserve 
credence. Polygamy was permitted but was 
practised generally only by the wealthy. Mar- 
riage was contracted most frequently by pur- 
chase , although marriage by capture was known. 
Subsequently the relation of marriage was en- 
tered into by contract; purchase survived, how- 
ever, until much later. Marriage was rendered 
valid by two legal acts. The first was the agree- 
ment between the clans to which the husband 
and wife belonged, and after the breakdown of 
the clan ties, between the man (or his father) and 
those to whom the woman was subject, for she 
had no voice in the transaction. Once the con- 
tract had been confirmed the second legal act 
took place; this was the surrender of the woman 
to the man in execution of the contract. The act 
of transfer contained three component parts: the 
chief act of giving the wife to the husband amidst 
wedding solemnity, the transportation to the 
husband’s home, and the pokladziny (depositio 
in torum cum viro). This last, however, was not 
as important as among the Teutons. The 
negotiations were accompanied by various for- 
malities and ceremonies of a symbolical charac- 
ter, traces of which are still to be found in 
Slavic folklore; they have been studied in con- 
nection with the history of Polish law, for 
several of them were significant in law. First 
there was the handshake of the partners to the 
union, which signified the confirmation of the 
contract. Another important convention was the 
exchange of the garlands which they wore as 
crowns, effected either by the bride and groom 
or by a go-between (later, under the influence 
of church laws, rings were exchanged instead of 
garlands); this custom of exchanging garlands 
held on for a long time, however, and even after 
the acceptance of Christianity it was adopted 
into the church ritual and was still practised in 
the sixteenth century. The bride drank a cup 
of water, probably as a sign of her agreement 
and as a witness against herself. As a pledge 
that the bride would remain subject to the new 
husband, the bridegroom was given the wedding 
twig, although the exchange of garlands seems 
to have superseded this ceremony. As a symbol 
of the bride’s separation from the clan to which 
she belonged and of her liberation from its au- 
thority or, as others would have it, as a symbol of 
her adoption by her husband’s clan, the hair 
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on her temples was cropped. The bride’s head 
was covered with a veil or the bridegroom’s cap 
was placed on her head; this latter custom, 
which prevailed in the eastern parts of Poland 
and was known also in Russia, constituted a sign 
of the assumption by the husband of power over 
his wife. The new couple partook of cheese and 
bread in common, and in all Slavic countries 
save Poland the bride untied her husband’s 
shoes. And finally there was the wedding feast. 

After the acceptance of Christianity the wed- 
ding contract was conceived, under the influence 
of the church law, as an engagement, and the 
transfer as a conclusion of the marriage. The 
southern Slavs took over the ecclesiastical wed- 
ding forms by accepting the principles of the 
Eastern Church. The western Slavs did not 
adopt immediately as a general custom the per- 
formance of wedding ceremonies in the presence 
of the clergy, for it was not then a requirement of 
the Roman church. In Poland, where the change 
came latest, marriage in facie ecclesiae was not 
established until the fourteenth century. 

In the primitive Slavic law the wife was sub- 
ject to the husband’s authority; she left the 
clan to which she belonged and went over to her 
husband’s. The original treatment of woman as 
property was expressed in the frequent burning, 
or killing by other means, of the widow, who was 
buried together with her husband as an object 
of personal property. Marital fidelity bound 
the wife, not the husband; and children by con- 
cubines were usually treated equally with the 
legitimate children. The husband possessed con- 
siderable freedom in dissolving marriage, traces 
of which persisted after the adoption of Chris- 
tianity in Bohemia and Poland as late as the 
twelfth century. Polyandry as well as snochactwo 
(the cohabitation of the father with the wife 
of a minor son until the latter’s majority) were 
in general exceptional and were common only 
in Russia, although they were encountered as 
late as the sixteenth century. 

The marital property laws of the northern 
Slavs (Bohemian, Polish and Russian) showed 
great similarity throughout the entire mediaeval 
period, while the southern Slavs had early 
adopted the regulations of the Roman law. 
Among the northern Slavs the father or the near- 
est male relative gave the bride a dowry includ- 
ing personal articles and a sum of money. On the 
other hand, the husband guaranteed his wife a 
certain sum, confirmed by contract. From the 
sixteenth century these laws were modified. 

The law of inheritance was developed fairly 
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late among the Slavs. As long as there W 3 S family 
community, there was no inheritance in the 
narrow sense, for the estate continued as the 
property of the members of the clan or family 
united into a community. On leaving the house- 
hold a son received from his father a part of 
the estate, while losing his right to the rest 
of it. The father was not obliged to make such 
disposal, however, unless he remarried. The 
estate left behind by the father fell undivided 
to the sons, although originally the father was 
allowed to divide it among his sons in accord- 
ance with his own will. Later the sons received 
equal shares. A married daughter did not par- 
ticipate in the inheritance, but an unmarried 
daughter had the right to demand support and, 
if she married later, a dowry equal to that of a 
daughter married during her father’s lifetime. 
Originally daughters could not inherit real es- 
tate even if there were no sons, for in such a 
case real property fell to the more distant male 
relatives. Later they acquired the right to in- 
herit land, but only if it was not clan property. 
In Lesser Poland the Statute of Casimir the 
Great permitted daughters to inherit family 
goods if there were no sons; later this provision 
spread to other sections, but until the six- 
teenth century male relatives had the right 
to buy up such goods. After the mother’s death 
the children, regardless of sex, had equal 
rights. Relatives in indirect line participated in 
the inheritance according to the degree of rela- 
tionship. The right to bequeath property was 
developed under the influence of Roman and ec- 
clesiastical law, for wills were originally un- 
known to Slavic law. In Poland inherited real 
estate was in principle inalienable. 

Since Slavic law was necessarily agrarian in 
nature, it developed regulations concerning the 
ownership of land, but was defective in the 
development of the law of obligations, which 
appeared later as a result of the influence of 
Germanic and Roman laws. Property originally 
belonged to the entire clan. The southern Slavs 
carried out the principle of community owner- 
ship in the creation of the so-called zadruga^ 
which comprised over twenty members, all of 
whom claimed descent from a common male an- 
cestor. Land was owned and tilled in common, 
and its products were consumed in common. The 
zadruga was found among other Slavic peoples, 
the Czechs, Poles and Russians, but it was at its 
strongest in the south. While it had generally 
disappeared during the Middle Ages, it survived 
in Montenegro, Bosnia and Herzegovina until 


the nineteenth century. Wherever the zadruga 
did not exist, ownership in common among the 
Slavs was combined with individual family hold- 
ings, perhaps reassigned every year, and separate 
living quarters and consumption. Although com- 
mon ownership disappeared among these Slavs, 
vestiges remained in th& jus proximitatisy which 
did not permit the clan lands to be alienated 
without agreement by the relatives; in case such 
alienation had taken place, the relatives could 
seize the land, originally without even indem- 
nifying the new owner. This law remained in 
force in Poland until 1768. 

When there came to be less and less unowned 
land, however, there began a strict delimitation 
of the boundaries of real property. Borders 
were fixed (in Poland as early as the fourteenth 
century) and marked by blazing or by mounds 
and stone barriers. The right of ownership, 
nevertheless, was not as exclusive as among the 
Romans. Especially on Russian territory the idea 
of service, as, for example, wood cutting, was 
highly developed. Not until the sixteenth cen- 
tury did these rights begin to be limited. While 
Roman property laws early reached the southern 
Slavs, the idea of clan ownership and jus proxi- 
mitatis persisted for a long time. 

A characteristic trait of the law of obligations 
among the northern Slavs was that the con- 
tract did not impose the duty of fulfilment 
until it had been specially confirmed. Originally 
the confirmation was probably by sacral sanc- 
tion and later by oath. In the historical period 
a pledge, originally given by the relatives, 
was favored. Newer methods of confirmation 
were received from the west. Other con- 
tracts, such as those for security, rent and the 
like, were developed in a later period; although 
their forms were similar among the various 
Slavic peoples, they did not spring from a com- 
mon source but had their genesis for the most 
part in the reception of foreign laws. 

Criminal law is better known than other 
branches of Slavic law. The primitive institu- 
tions which developed among the proto- Slavs 
long remained in force. While it is known that 
among the early Slavs the right to punish within 
the clan lay with the clan authorities, the system 
of punishments is unknown. Especially in Polish 
law traces of this clan authority long remained 
in the right of the father to punish members of 
the family; until the fifteenth century the 
father was responsible also for the infractions 
of his children. In interclan relations the 
principle of self-help predominated. A wrong 



whether “civil” or “criminal” called for revenge 
on tjie part of the person wronged. Retribution 
was not regulated by the strict principle of 
lex talionis, and the result often led to pro- 
tracted conflicts. A wrong suffered by one mem- 
ber of a clan was looked upon as an offense 
against the whole clan, which thus sought re- 
venge not necessarily against the wrongdoer 
alone but against the clan to which he belonged; 
often entire clans were exterminated in this man- 
ner. Attempts to limit such feuds were the fixing 
of fines, the restriction of revenge to the guilty 
person, the introduction of the obligation of 
warning the offender that vengeance would be 
sought, the prohibition of vengeance in certain 
cases and finally the encouragement of peaceful 
settlement and investigation in the courts. 

The earlier version of Russkaya pravda in- 
sisted upon the right to avenge, but in the sec- 
ond there is no mention of it. In Bohemia venge- 
ance figured in the monuments of the four- 
teenth century. In Poland individualized venge- 
ance still occurred in the sixteenth century, 
and the law of 1 588, which made punishable the 
declaration of intention to retaliate, still man- 
aged to leave the execution of the intention free 
from state punishment. In the customary law 
vengeance was retained up to the nineteenth 
century among the southern Slavs. 

Instead of retaliation the clans often made an 
agreement of reconciliation; this was effected 
by mediators, who set the terms. Reconciliation 
consisted of “humiliation” and “ransom.” 
Humiliation was a symbolical execution of re- 
taliation: a person guilty of homicide went 
barefoot, clad only in a shirt and bearing a 
sword about his neck, to the nearest relative of 
the deceased, to whom he handed the sword, 
which the relative then brandished above the 
offender’s head, thus indicating his right to 
deprive the guilty man of his life. “Humiliation” 
evidenced many sacral elements, which may 
be accounted for by the influence of ecclesiastical 
law, as in general among all nations where 
retaliation is practised. In addition to moral 
satisfaction, humiliation provided for material 
satisfaction in the form of articles or money, 
the amount depending upon the greatness of the 
inflicted injury; the sum paid in the case of 
homicide was known as “head payment.” In each 
particular case the amount was fixed, but sub- 
sequently as society became differentiated, the 
pa3mients were fixed by custom according to so- 
cial position. In a later period the amount of 
the head fee was confirmed by registers of the 


customary law or even by legislation, as in the 
Statutes of Casimir the Great. Humiliation was 
abandoned before ransom, which gradually be- 
came transformed into the damages of private 
law. 

After the rise of state authority the state be- 
gan to investigate certain offenses in its own 
name. In the beginning, however, the number of 
these offenses was small; they were offenses 
against the state, the military forces, the treasury, 
religion and public order. Other offenses were 
investigated only following an accusation of the 
injured party. In Poland especially this principle 
was strictly observed, and even in the case of 
homicide it remained until the partitions of the 
old Polish Commonwealth. Only after 1588 did 
the state intervene as a subsidiary when the 
relatives did not enter an accusation. The state 
extended the number of offenses to be investi- 
gated by the authorities; this was already notice- 
able particularly in the Zakonnik Dusana under 
the influence of Roman-Byzantine law, in 
Croatia and Bohemia under the influence of 
western European nations, and in Russia perhaps 
under Tartar influence; it was in Poland that the 
old elements were retained for the longest period. 
Survivals of retaliation are still to be found, 
however, in more recent times. The killing of a 
thief caught in the act was free from all punish- 
ment, according to Russian, Bohemian and 
Polish law. In Bohemia an attempt was made at 
the end of the twelfth century to remove this ex- 
ception, whereas in Poland it survived to the end 
of the eighteenth century, but only in the case of 
a thief of grain caught and killed at night by the 
owner of the grain or by his people. 

The criminal laws of the individual Slavic 
nations took over from the original Slavic law 
and gave still wider application to the prin- 
ciple of collective responsibility in offenses 
investigated by the state. This responsibility 
appears as the responsibility of a group of 
people linked by blood, as in the clan or family, 
or by territorial propinquity. Clan respon- 
sibility was retained longest in Poland; it was 
abolished by Casimir the Great, but such ves- 
tiges as the responsibility of children for the 
offenses of the father continued until the mod- 
em period — in cases of heresy, until the six- 
teenth century, of treason and lese majesty, 
until 1791. 

The responsibility of territorial groups was 
characteristic of the mediaeval period through- 
out Slavdom. Such a group was constituted 
either by the vicinia {pkolica in Serbia, opok in 
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Poland), which comprised a number of settle- 
ments, or the village. The territorial group was 
materially responsible for an offense such as 
homicide or theft committed on its territory if 
the malefactor was unknown, if the inhabitants 
did not wish to give him up or to punish him, 
or if the malefactors were not promptly run 
down. This responsibility had appeared in the 
Zakonnik DulSana and the Wi^lica Statutes; in 
Poland it continued still longer and spread to 
the towns. In the Polish cities it often took 
the form of “representational punishment,** as 
when city aldermen were sentenced to death. 

Primitive responsibility was of an objective 
nature; the factor of guilt was not considered. 
A master was responsible for his children, his 
domestics and his animals, and a property own- 
er was responsible even for his possessions; the 
owner of a pond, for example, was held respon- 
sible for homicide if a person drowned therein. 
As was general in the history of criminal law, 
this responsibility in the course of time assumed 
a strictly individual character, and even then 
only in case of subjective guilt. 

In early Slavic law court procedure came to 
be accepted in case of quarrels within the social 
group. The trial began to take the place of re- 
taliation when the power of the prince was 
made permanent and government offices were 
established. This occurred earliest among the 
southern Slavs and in Bohemia, latest in Poland. 
According to the Statutes of Casimir, if the 
loser did not wish to submit to the verdict, the 
court turned him over to the plaintiff, who 
lost his claim if he allowed the loser to escape. 
Execution then was in the hands of the parties, 
and it was not until the fifteenth century 
that execution was assumed by the court. 
Even then, however, the parties to a contract 
might make the reservation that in case of non- 
fulfilment the loser had the right to execute 
his claim. 

From the fifteenth century on sources for 
Slavic law are more numerous. Considerable dif- 
ferences now developed and only in a few cases 
is it possible to find analogies which may be 
supposed to have a common origin. Because of 
widespread illiteracy the oral principle naturally 
obtained, as did that of public sessions. The 
principle of accusation also was general; if a 
prince were involved he seated the judge in 
his own place and stated his ovm complaint. 
It may be accepted as certain moreover that 
the primitive period was characterized by for- 
malism. Some of the means of evidence may be 


considered common to all Slavic law. Among 
them are the oaths of the litigants, which pos- 
sessed a sacral character, and which were natur- 
ally later adapted to the rules of the Christian 
religion. A vestige of an older period perhaps is 
the oath by the sun, which was a practise in 
Bohemia in the fourteenth century and in 
Poland in the fifteenth and traces of which re- 
mained among the southern Slavs and in Russia. 
Among all the Slavs until the fifteenth century 
the judgment of God was a means of evidence; in 
Serbia there was the ordeal by hot water, by 
fire, by hot iron; in Poland there were in addi- 
tion the judgment by duel and the cold water 
ordeal; in Russia and Bohemia the duel and the 
ordeals by water and iron were common; among 
the Slavs on the Elbe the duel and the ordeals 
by iron and by boiling water were practised. 

Stanislaw Kutrzeba 

Celtic. Of legal institutions among the con- 
tinental Celts before they became subject to the 
Roman Empire little is to be learned from an- 
cient writers and that only incidentally. The 
episode of Orgetorix, as related by Caesar, shows 
among the Helvetii an established judicial sys- 
tem supported by the executive power of the 
state. Caesar also records that as a mark of favor 
he restored to the Atrebates their own rights and 
laws. He also observes that these peoples, dwell- 
ing on the eastern frontiers of Gaul and exposed 
to constant danger of invasion, were noticeably 
less advanced in civilization than the other Gallic 
states of the central and western regions. 

For a knowledge of Celtic law ample in scope 
and detailed, dependence must be placed mainly 
on the written records of the ancient laws of 
Ireland and of Wales. The Welsh code was 
drawn up in the tenth century under Howel 
Dha, who united the various principalities of 
Wales under his own rule. In their existing 
form, however, the Laws of Howel Dha repre- 
sent a later redaction and exhibit very markedly 
the influence of feudalism as established in Eng- 
land and in parts of Wales by the Norman- 
Frankish invasion. The Irish law tracts are more 
purely Celtic in tradition, much wider in scope 
and richer in detail, and they go back in written 
form to the seventh century and to a Celtic 
regime undisturbed by any external force except 
the peaceful invasion of Christianity. The most 
important of them is the Senchus mor^ the prin- 
cipal ancient collection of Irish law, dating at 
least from the ninth century. 

The Druids of an earlier age were transformed 
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in Christian Ireland from the fifth century on- 
•ward into a class of professional men of learning 
called filidh. These were the accepted authorities 
on all subjects of national learning, including 
law, history and genealogy, grammar and poetry. 
Like the Druids they taught in schools and gave 
permanent form to much of their teaching by 
means of versification, so that their name filidh 
is commonly translated into English as poets. 
The oldest writings on Irish law point clearly 
to an older tradition of oral teaching, coming 
down to the seventh century. They usually take 
the form of question and answer, a studied 
mnemonic phraseology, with rules and terms 
grouped as it were in litanies, with passages here 
and there in archaic verse. The language of the 
oldest written tracts was already becoming ob- 
scure in the ninth century and was explained 
by glosses interlined or added in the margins 
of manuscripts. The older tracts are usually 
accompanied by commentaries of various dates. 
In these under the guise of explanation the 
ancient doctrines are often adapted and de- 
veloped. 

Irish law like Roman law was a learned law 
and was molded into bodily form in the hands 
of jurists, and this juristic law was supplemented 
by legislative enactments. Ireland like other 
countries in the Indo-European tradition was 
divided into many small states, each forming a 
separate jurisdiction with a complete if simple 
apparatus of executive and judicial administra- 
tion and also of legislation. The filidh y however, 
like the Gallic Druids of Caesar’s time, were 
regarded as belonging in common to the whole 
nation, and the law expounded by them was 
equally applicable in all the states. Irish law was 
thus one jurisprudence in many jurisdictions. 
It has this character of universality in the oldest 
records of history and tradition. Moreover since 
the oldest documents exhibit not only a didactic 
form but a long existing classification into mat- 
ters and separate books and chapters, with 
numerous other juristic refinements, it is a capi- 
tal error, although it has been a common one 
since Sir Henry Maine, to seek in them a record 
of purely primitive customary law, even though 
the jurists were never weary in asserting as the 
basis of their doctrine the custom of the feniy 
the freeholders of Irish land. 

The earlier Irish jurists had a peculiar fond- 
ness for objective detail, for cataloguing the acts 
and facts to which the rules of law were held 
applicable. Incidentally thus the early Irish law 
tracts provide in great variety the parts from 
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which, when they are duly assembled, there may 
be formed a fairly ample description of the 
manner of life of an ancient community. This 
community is typically European as distin- 
guished from Mediterranean. In the Mediter- 
ranean regions the vigorous Indo-European 
stock came under the powerful influences of 
Egypt and Crete and Phoenicia and developed 
a civilization based on walled cities. The conti- 
nental Celts became somewhat Mediterranean- 
ized — ^Plutarch writes that they defended eight 
hundred walled towns against Caesar’s legions. 
In Ireland, when Irish laws were first recorded 
in writing, there was not one such town. Each 
of the eighty or ninety small states into which 
the nation was organized was purely a city of 
the fields. The whole community lived on and 
by the land. The nobles were a higher grade of 
agriculturists. The rural organization of society 
represented in the law tracts must be almost in 
the pure line of development from an older form 
of common European society on a rural basis. 
Its structural institutions — ^the small state; the 
assembly; the court; the kingship uniting the 
functions of head of the court and assembly, 
judge, military commander, probably also at 
one time priest; the organic unity of the group 
of families within a limited zone of kinship — 
these and other features of the social system 
reflected in Irish law are likely to have their 
roots in a prehistoric order common to the an- 
cestral Indo-European stock before the era of 
its expansion (which is still in progress) had 
begun. It is to be noted that this ancestral stock 
before its dispersion practised tillage on no small 
scale by means of the plow drawn by a team of 
oxen. Hence it is a cardinal error in studying 
the laws and institutions of any branch of this 
stock from the standpoint of historical jurispru- 
dence to start from an a priori notion of a 
primitive stage of society, such as the stage of 
pastoral nomadism. 

In each tuathy or state, the freeholders were 
the normal and typical class to whom the fran- 
chise belonged. They were the freemen, who 
had the right of participation by presence and 
voice in the conduct and regulation of public 
affairs. To the same franchise, however, were 
admitted by virtue of profession certain other 
classes: the members of certain crafts recognized 
as free or liberal — a remarkable concession when 
it is considered that in Mediterranean civiliza- 
tion the craftsman was always a slave — ^men of 
learning and churchmen. But to be without 
franchise, except in the case of slaves, did not 
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imply privation of civil rights. The rights of 
those without franchise could be made effective 
and their wrongs could find remedy through the 
action of freemen to whom they were attached 
by some form of legal nexus; women and chil- 
dren, for example, were assisted by heads of 
families, clients by their patrons, tenants by 
landowners, men of the unfree crafts by the 
freemen who employed them, aliens by freemen 
who had formally taken them under protection. 

The sons, grandsons and great grandsons of 
one male ancestor constituted the derb fine^ or 
true family. If one of these died without issue, 
his property became divisible among the others 
in fixed proportions, a brother inheriting a larger 
share than a first cousin and so on. Compensa- 
tion for the homicide of a kinsman was divided 
in like proportions. If a kinsman defaulted or 
became insolvent in respect of his legal liabili- 
ties, these were shared in the same proportions 
among the derh fine. The ordinary law of kinship 
governed succession to kingship. When a king- 
ship became vacant, all those who were sons, 
grandsons or great grandsons of the last or any 
former king became eligible to succeed and the 
successor was chosen by election from among 
them. Property was owned in severalty by mem- 
bers of a kin, and each member was free to dis- 
pose of property acquired by himself but could 
be inhibited by his kinsmen from diminishing 
the joint property of the kin or from involving 
it in loss by damnifying contracts. 

A notable feature of ancient Irish law is the 
favorable status which it accords to women. 
Women could own and inherit property in land. 
Marriage from the point of view of property and 
industry was an economic partnership. If the 
partnership ceased, the wife retained her right 
to the property which she brought into it and 
also to the increment arising from her share in 
the concern. Generally speaking, the husband 
was manager of the land and the wife manager 
of the household and of the domestic industries, 
such as dairying, spinning and weaving. More- 
over the position of women in Irish law cannot 
rightly be ascribed to juristic ideas of equity. 
It is fully reflected in the saga literature, which 
is a storehouse of prehistoric tradition. Its origin 
may be traced to a pre-Celtic population of 
Ireland and Britain, the Pretani, better known 
by the name of Piets, among whom the family 
and kin were based on maternal and not as 
among the Celts and other Indo-Europeans on 
paternal descent. A man ‘‘married into*' the 
family and kin of his wife, and inheritance, in- 


cluding succession to political authority, passed 
in the maternal line. It is likely that the order 
of Druids was also of Pretanic origin. The ethnic 
relation of the Pretani to other peoples of west- 
ern Europe has been the subject of much 
speculation. 

The movable and exchangeable wealth of the 
country was chiefly in the form of cattle. When 
a landowner had a surplus of wealth in cattle— 
it might also be in other things of value — he 
could dispose of it as capital, rathy loaned to 
other landowners who required it. The contract 
of giving and receiving capital created between 
the two parties a legal nexus so similar to the 
nexus of patron and client in Roman law as to 
indicate a common origin. In terminology the 
lender became ftaithy political chief, to the bor- 
rower, and the borrower became ceilcy compan- 
ion, to the lender. The contract was deemed 
advantageous to both. The chief became entitled 
to a large interest on the capital, to various 
services, refections and reliefs, to the presence 
of the client under his command on military 
service and in his retinue at public assemblies. 
The client became entitled to the protection of 
his legal interests by the chief, who acted as his 
representative, advocate and spokesman, in the 
public courts and assemblies. A man could be 
at the same time client of a chief and chief of 
other clients. There is some superficial resem- 
blance between Celtic clientship and feudal vas- 
salage, but the differences are fundamental. Cli- 
entship was a personal contract between two 
individuals, terminable by death or at the will of 
either party under terms fixed by law. Under 
the feudal system the man who became a vassal 
bound himself and his heirs forever and ceded 
a superior ownership of his land, of which 
thenceforward he and his heirs became tenants. 

A characteristic feature of Irish law is the 
constant effort to fix an arithmetical value, rela- 
tive or positive, in ratio or in fixed amount, for 
rights and liabilities of almost every kind. This 
is well exemplified in the case of honor price. 
An offense against the rights of a freeman in- 
curred a twofold liability, equivalent restitution 
for his material loss and reparation for the wrong 
done to his dignity. The second element, honor 
price, varied according to the status of the in- 
jured person. Its amount was predetermined by 
the classification of all freemen in defined grades 
of status. The general basis of classification was 
wealth, chiefly in land and livestock. There were 
several grades of freemen according to the meas- 
ure of their wealth, and for freemen of each 



Law 


grade there was a fixed honor price. Most free- 
men, became clients, and the amount of capital 
in the contract of clientship was fixed for each 
grade. When a patron acquired ten or more 
clients, he rose to a higher zone of status as a 
ruling noble; and within this zone again there 
were grades of status, each grade having its defi- 
nite honor price, the graduation being based 
jointly on wealth and on the number of clients. 
Certain powers and privileges, for example, the 
right of protection over aliens, varied in the 
measure of honor price. Refusal to submit to 
adjudication or to fulfil a judicial award involved 
loss of honor price. Thus the institution of honor 
price operated as a check on the tendency of 
powerful nobles toward arbitrary conduct in 
disregard of the law. Grades of status and honor 
price commensurate with the grades of ruling 
nobles and freemen were fixed for ecclesiastics, 
professional men of Irish learning and of Latin 
learning and men of the liberal crafts. 

The law of contracts was elaborated in much 
detail by the Irish jurists. They distinguished 
between a simple contract, cor or cor bel^ “con- 
tract of the lips,” and a secured contract, cund-^ 
rath. This recognition of an informal contract 
may be regarded as remarkably advanced. There 
were various kinds of security, and the precise 
difference between these as well as their manner 
of operation awaits full investigation. Raith (dis- 
tinct from rathy capital advanced to a client), 
in later usage trebatrCy appears to mean the 
simple guaranty of a third party; like surety in 
English the word often denotes the person guar- 
anteeing. This person must be a freeman of the 
same tuath as the contracting parties. Accord- 
ingly in juristic language a freeman in his own 
tuath is called aurrath (later urrad)^ meaning 
literally one who is capable of becoming surety 
on behalf of another, while a freeman in a tuath 
not his own is called deorath or deorady signifying 
that he is there incapable of becoming surety. 
Giall and attire both meant hostage, but there 
was some distinction between them. Hostages 
could be given and taken in some kinds of civil 
undertakings between fellow citizens. There 
were elaborate provisions as to distress. 

The office of judge in litigation belonged nor- 
mally to the king of a tuath y with the assistance 
of an expert jurist (britheniy or brehon, usually 
translated as judge; hence the term Brehon 
Laws). A brehon was competent to adjudicate 
in a suit referred to him by the parties. With this 
form of adjudication in view various modern 
writers have supposed that judicial decisions 
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under Irish law had no executive sanction and 
were made effective only by the force of public 
opinion, so that judgment by a brehon would 
have been a form of consensual arbitration. It 
was unlawful, however, for a brehon to hear a 
suit without having first taken adequate security 
for the fulfilment of his award. The error of 
attributing the judicial function solely to the 
brehons has led to another illusion, repeated by 
many modern writers; namely, that Celtic law 
took no cognizance of crimes, regarding all ille- 
galities as torts. Some foundation for this mis- 
conception may be seen in the very wide range 
of offenses which could be atoned by compen- 
satory payments in Celtic law, but the error 
arises from ignoring the criminal jurisdiction of 
kings, of which the evidence is abundant. Even 
in the case of torts persistent lawbreaking and 
contumacy rendered the offender a criminal, 
involving penalties varying from loss of status 
to capital punishment. Moreover there were 
even means of exercising exterritorial juris- 
diction, a frequent necessity in view of the small 
territorial extent of the Irish states, which did 
not average more than about 400 square miles 
in area. Two methods of determining the issues 
by process of law when the parties to a dispute 
belonged to different jurisdictions are indicated. 
An agreement to establish a common jurisdic- 
tion, cairdcy might be formulated between the 
kings and ratified by the assemblies of each state. 
In the absence of such agreement the authority 
of a superior king could be invoked, to whom 
the kings of the respective states were in a defi- 
nite manner subordinate. There is indeed little 
truth in the notion that Irish law was a rude 
tribal system of law. 

Eoin MacNeill 

Civil. See Civil Law. 

Canon. See Canon Law. 

Common. See Common Law. 

Islamic. See Islamic Law. 

Chinese. Although in China as in all other 
countries public law made its appearance long 
before private law, the most ancient known doc- 
uments contain important moral rules concern- 
ing marriage or succession. Whether these rules 
were regarded as laws in the Judaeo-Greco- 
Roman sense can be determined only by a study 
of philosophical tendencies in ancient China, 
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Confucianism holds that the prince worthy of 
the name has no need for laws in governing. 
Chief of men by virtue of the mandate of heav- 
en, his example alone shall teach. But how does 
he discover what rules of conduct to lay down? 
The Chinese have always believed in a universal 
natural order existing in the heart of man as well 
as in the physical universe. Their cosmogony 
establishes correspondences between the five 
human relations {wu lun ) — of prince to subject, 
father to son, husband to wife, elder brother to 
younger, friend to friend — and the five planets, 
the five sounds, the five metals, the five cereals, 
the five colors. An immense role was always as- 
signed to magic, horoscopes, the action of 
elemental influences and the like. There is an 
interaction between the natural order of the 
universe and that of the moral world. For man 
to conform to the natural order is to show 
respect to the general laws of the universe, but 
it is also to stir them to action, to give them an 
opportunity to manifest their nature. For ex- 
ample, it is natural in winter to cover oneself with 
thick clothes and in summer to wear fewer or 
thinner clothes. The ancient Chinese thought 
that if one were to reverse the actions, the sea- 
sons would not be normal and correct. Man’s mis- 
take would react upon the order of the universe. 
Throughout Chinese history the bad sovereign 
is precisely the one who by his misconduct 
troubles the universe. 

The Chung yungy a Confucian book, begins by 
stating that heaven has put the natural law in the 
heart of man; the “way” {tao) consists in living 
in conformity with this law; man is kept in the 
way by teaching, which the wise sovereign 
spreads by permitting men to discover in them- 
selves the eternal relationships. The process is 
thus described in a celebrated text of the Ta 
hsiieh: “The ancient princes who desired to light 
up the Universe with shining virtues began by 
governing their country well. Desiring to govern 
their country well, they began by ruling their 
family. Desiring to rule their family, they began 
by perfecting their own character. Desiring to 
perfect their own character, they began by mak- 
ing their heart right. Desiring to make their heart 
right, they began by making their intentions sin- 
cere. Desiring to make their intentions sincere, 
they began by increasing their knowledge. In- 
creasing their knowledge consisted in thoroughly 
understanding things. Things being mastered, 
their knowledge became complete. Their knowl- 
edge being complete, their intentions were sin- 
cere. Their intentions being sincere, their heart 


was made right. Their heart being right, their 
character was perfected. Their character being 
perfected, their family was ruled. Their family 
being ruled, their country was well governed. 
Their country being well governed, the whole 
empire was at peace.” 

Thus the good functioning of the social and 
juridical organization rests wholly upon the 
sovereign’s personal worth, his ability to grasp 
the laws of universal harmony and teach them by 
example. This isj^n chih chu i, or government by 
men, because the government is identified with 
the sovereign’s personality. In a society founded 
on duties flowing from natural relations {wu lun) 
taught by an enlightened sovereign order does 
not depend on laws. The duties are divined by 
observance of rites (/f, best but not satisfactorily 
translated by the German Sittlichkeit), which 
associated with music suffice to police the em- 
pire of the south. 

This conception of law was reenforced by the 
special characteristics of primitive Chinese logic. 
According to the theory of the “rectification of 
names” (chSng ming) formulated in the Lun yil 
(xiii; 3): “If names are not correct, language will 
not conform to the reality of things and affairs 
cannot succeed. If affairs cannot succeed, rites 
and music cannot flourish. If rites and music 
cannot flourish, punishments will not be in- 
flicted justly. If punishments are not inflicted 
justly, people will not know how to move their 
hands and feet. Consequently, the sage deems it 
necessary that the names we use should be cor- 
rectly employed, and that what we talk about 
should be rightly put in practice. What the sage 
desires is that in one’s words there be nothing 
incorrect.” This theory was especially developed 
by Hsiin Tzii and Yin Wen Tzii and greatly in- 
fluenced the Confucian analysis of the notion of 
law. Under this aspect it pertains less to the sub- 
stance of law itself than to its formal intellectual 
enunciation. In addition to being a logical theory 
it is, especially in Hsiin Tzii, an ethical concep- 
tion, for it is in seeking to rectify names that one 
can rectify one’s conduct. In the work of Hsiin 
Tzii {CMng ming pien^ ch. xxii) is set forth 
the Confucian notion of law, founded upon belief 
in the universal natural order and the possibility 
of maintaining and observing this order by giv- 
ing things their exact definition. But the theory 
of the rectification of names did not lead to the 
forms of reasoning indispensable to imperative 
notions of law and the establishment of a com- 
plete positive legislation. As in the quotation 
from Ta hsiieh^ the formulations are always so- 
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rites, a form of incomplete and degenerate syllo- 
gism. Generalization, abstraction, the reduction 
of a great number of concrete cases to unity, in a 
word the belief in the principle of identity, are 
absent from Confucianism; and hence the legists 
of this school have at their disposal only a very 
simple, even simplistic, technique of legal inter- 
pretation. The triumph of juridical reasoning in 
China during the traditional period is the em- 
ployment of a method of analogy, tui li chieh 
shihy carried to its utmost terms. 

The Confucianists were early opposed by the 
philosophers of the School of Laws, or Fa chta, 
whose conception is infinitely closer to the 
Judaeo- Greco-Roman conception. It considers 
as illusory the proposal that the sovereign govern 
by example and without sanctions. For the no- 
tion of government by men Jen chih chu i, it sub- 
stitutes that of government by law, fa chih chu i; 
the law, /a, is thus opposed to rites, li. The 
sovereign’s personal qualities are irrelevant, 
since he is only to see that abstract laws formu- 
lated as rigorously as possible are observed. The 
conceptions of this school of legists inspired a 
number of statesmen and ministers of the “Fight- 
ing Kingdoms,” furnished an essential con- 
tribution to the elaboration of Chinese juridical 
theories and resulted in the founding of the first 
absolute kingdom, that of Ch‘in, in 225 B.c. 
Strict codes and laws were promulgated, bring- 
ing protests from the disciples of Confucius. 

Despite the efforts of the legists, however, the 
Confucian conception came to dominate all 
ancient Chinese legislation. The literary exami- 
nations killed the technical disciplines, thus hin- 
dering the formation of a class of professional 
jurists. Law became fundamentally one of cus- 
tom. Everything pertaining to the law of con- 
tracts and commercial transactions was aban- 
doned to the free creation of custom. There was a 
resort to legislation only where the public order 
was vitally concerned. But even this expressed 
only those teachings of the past, that conformity 
of moral and natural order, that experience of 
wise sovereigns, which constituted the ideal of 
“government by men.” Only because the texts of 
the ancient imperial legislation on the family or 
succession had their origins in the oldest rituals 
did they evoke the adherence of primitive Chi- 
nese mentality. Administrative and penal lawwere 
also thoroughly codified in the interest of an 
ordered state. Another consequence of the in- 
fluence of the Confucian conception was the ex- 
traordinary continuity between Chinese codifi- 
cations. The various dynastic codes preserved 
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very ancient rulings, which were no longer ap- 
plicable, because they derived from a system 
formerly held in great honor. To this day the law 
does not have in China the imperative character 
that it has in the West. It is still regarded as a 
model which will be imitated more easily the 
greater its conformity with universal natural 
order. 

The struggle between the Confucian concep- 
tion and that of the legists has left its mark upon 
the whole evolution of Chinese law. If the Con- 
fucian writings and rituals are not sources of the 
law in the modem sense of the term, their in- 
structions or prescriptions have in fact often had 
the value of positive rules. Thus the poetry of 
the Shih chtng, the narratives of the Tso chuan 
and the discussions of the Li chi were often basic 
in ancient Chinese juridical life. When the Su- 
preme Court of China had to apply rules on 
repudiation a few years ago, it cited the relevant 
ritual text. 

Very early, however, and despite Confucianist 
objections the various kingdoms of the middle 
country enacted codes. Regarding the most an- 
cient codifications , such as the Book of Penalties in 
nine chapters ( 1 050 B.c.), the chapter ‘ ‘ Lii hsing ’ * 
of the Shu ching (952 B.c.), the various codes of 
Ch*in of Cheng; and the Fa ching of Li k‘ui {c. 
400 B.C.), there are available scattered items of 
information in ancient literature. The early Chi- 
nese encyclopaedias and dynastic histories are 
valuable in tracing the development of Chinese 
law. A modem work, the Chiu cHao Hi kao of 
Cheng Chu-te, covers the legislation of the 
dynasties between 206 b.c. and 618 a.d. 

The method and plan of the later imperial 
codification are already foreshadowed in the 
early codes. The Tang Code (653), which was in 
fact the first complete imperial legislative monu- 
ment and was destined to serve as a model for all 
others in form and essence, marks the maturity 
of ancient Chinese law. Its plan and many of its 
rules were adopted successively by the Sung, 
Yuan and Ming dynasties. The original of the 
code which was in force when the Chinese Re- 
public was proclaimed in 1912 was enacted in 
1646 by the Manchu dynasty a few years after its 
seizure of power. Known as the Ta Cking Hi liy 
that is, the fundamental laws and statutes of the 
great dynasty of Ch‘ing, the code exists in nu- 
merous official editions, being promulgated with 
each change of sovereign. Each edition involves 
more or less important revisions. The text in 
force in the last years of the empire dated from 
1890. All the rubrics of the code contain Hi, the 
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fundamental and ancient laws, and /f, supple- 
mentary statutes or laws representing crystallized 
jurisprudence. Translated into English by Sir 
George Staunton in 1810, the code has served in 
the West as the chief source of Chinese law. The 
technical value and social efficacy of the whole 
grandiose codification, covering almost the en- 
tire social organization of the empire, owes noth- 
ing to Judaeo-Greco-Roman foundations. 

The penal system and the regime of the family 
and succession as they appear in the monumen- 
tal Chinese imperial code may be examined with 
the greatest profit, for they best exhibit the 
spirit of Chinese law. Even as late as the nine- 
teenth century the Chinese had not developed 
any true system of private law. A large sphere of 
regulation was left to the family. To the guilds 
was left the settlement of commercial disputes. 
Such rights as are called private in the West were 
normally secured by penal sanctions. The en- 
tirety of imperial Chinese legislation was made 
up of penal sanctions. Chinese jurists did not 
distinguish between penal and civil responsi- 
bility. 

At the head of the dynastic codes came a 
series of tables and chapters devoted to the 
enumeration of penalties; to the release from 
penalties by payment of a fine; to rules of kin- 
ship, which were taken into consideration in 
cases of increase or decrease of penalties; to 
general theories of responsibility and such doc- 
trines as incrimination, excuses, complicity, ac- 
cessories, attempts. The celebrated “five punish- 
ments” of ancient China have frequently varied 
in nature. On the eve of the revision of the Ta 
CUing lii It in 1910 they were: lesser beating, 
severe beating, temporary exile, permanent 
exile, death (by strangling, decapitation or dis- 
memberment). The table of releases contained a 
series of charges for release for the various social 
classes: old men, children, sick persons, women 
in general, wives of officials, wealthy men, as- 
tronomers. In the table of mourning regulations 
were defined the complicated and detailed blood 
relationships of the Chinese family, which 
played such a large part in fixing penal responsi- 
bility. All relatives were listed in five classes of 
mourning, the most immediate relatives being 
those whose period of mourning was the longest. 
Special infractions were treated in book VI 
(Hsing pu)y the most important of the entire code. 

The fact that general theories figure at the 
head of the code is significant. The Chinese were 
brilliant criminologists and in the course of their 
long history elaborated the majority of the con- 


ceptions which today inspire the penal laws of 
civilized states. Departing from the cheri,shed 
juristic principle that “punishment must be 
eliminated by punishment,” they gave preference 
to an objective conception of responsibility and 
to the strengthening of the intimidating character 
of penalties. Behind the most involuntary deed, 
the slightest objective risk, they sought a re- 
sponsible person. The notion of main force was 
in an embryonic state. When the natural order 
was disturbed, someone in the universe had 
necessarily committed a fault. Even children, 
idiots and animals might be punished. The vi- 
carious responsibility not only of relatives but of 
officials has had a long history in China. In a 
very crude form the Chinese knew the modern 
objective conceptions of social danger and meas- 
ures of security. 

The Chinese system of family and succession 
has been the subject of considerable study. His- 
torically there was a period when maternal kin- 
ship was predominant; after a period of transi- 
tion agnatic kinship was finally established. Of 
the two early periods some traces remain in 
present day legal institutions. Despite the ag- 
natic basis of kinship the order of generations is 
alternated — in the order chao mu. In the im- 
perial codification the basis of the family organ- 
ization remained the clan {tsu) composed of a 
certain number of families {chid). The clan in- 
cluded all the individuals of the same stock 
{tsung). In principle the community of name 
(hsing) had to correspond to the identity of 
tsung. An exogamic rule which disappeared only 
in 1910 prohibited marriage of persons of the 
same name, since they were considered as having 
the same paternal ancestor. The clan possessed 
as common property a certain number of goods, 
among which is the ssii fangy or temple of an- 
cestors. These goods were administered by the 
clan chief, who likewise had the duty of holding 
the genealogical table (tsung pu). Within each 
family functioned the patriarchal regime. The 
lesser members of the family could neither share 
in the family goods nor have a separate establish- 
ment while their parents were alive. 

Marriage was encumbered with severe and 
precise technical rules. Divorce was almost en- 
tirely confined to the husband. The traditional 
seven grounds of divorce were: unfilial conduct 
(toward husband’s parents), adultery, jealousy, 
loquacity, theft, grievous disease and barrenness. 
Concubinage was legal but is not recognized by 
the modern civil code. An interesting matri- 
monial institution retained in the present code is 
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that of the son-in-law who summoned into the 
family of his father-in-law thus takes the name 
of his wife. 

The law of succession was also the object of 
imperative texts in imperial legislation. Many of 
these texts had their origin in the most ancient 
rituals. The entire system rested on the funda- 
mental distinction between succession to an- 
cestor worship or to the paternal stock (tsung) 
and succession to the patrimony. The first was 
regarded as essential to the maintenance of the 
ancestral line of the family. In order to assure the 
continuity of the tsung it was necessary to estab- 
lish as heir the son of the chief wife; if there were 
no children, the heir had to be decided upon ac- 
cording to the conditions fixed by the law. It is 
this institution of the heir which has so con- 
stantly been called by the dubious and equivocal 
term adoption. The heir had to be a male of the 
same tsung as the appointer; he had to be chosen 
according to legal order, that is, on the one hand 
the alternating order of generations (chao mu) 
and on the other the order called “from relative 
to relative” {cKin cUin chih i). Other rules deter- 
mined special cases in the appointment of heirs, 
such as the fictitious appointment, which made 
it possible for an only son to inherit from two 
branches of the family. Succession to patrimony 
is in principle linked to succession to the cult. 
But if the heir to the cult has ipso facto the right 
to an amount of property sufficient to permit him 
to discharge his obligations, the surplus property 
may be given to others, even to third parties or 
to daughters, who can never succeed to the cult. 

Even under the empire Chinese law was often 
adapted to changing conditions by customary 
modifications. In the latter years of the empire 
the reform party advocated the establishment of 
modern legislation modeled on European codes. 
The program of legal reform was based on a 
desire to prepare the ground for a change of 
regime and to persuade foreign powers to 
abandon exterritoriality. Westerners felt par- 
ticularly the lack of a modern system of com- 
mercial law and, accustomed to highly subjective 
Christian doctrines of responsibility, were loath 
to submit to the Chinese criminal law. 

A codification commission instituted at Peking 
in 1902 functioned under various titles for a 
quarter of a century with the assistance of 
Japanese and French councilors. During the 
period of the separation of the north and south of 
China a commission similiar to this one func- 
tioned in Canton. At present a complex process 
of codification brings into play both government 
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and Kuomintang organs. Interior Mongolia and 
Tibet are under a special regime, but their law 
also is being recast by the Chinese government. 

The first result of the movement for legal re- 
form was the revision of the Ta Ch'ing lii li in 
1910. Its main objective was the suppression of 
penal sanctions for civil responsibilities. The 
penal sanctions were replaced by sanctions of 
nullity, annulment and indemnity and the re- 
vised code was called Ta ChHng hsien hsing hsing 
lu. A provisional penal code was published in 
191a. Since then many laws on special subjects 
as well as general codes have been enacted. Five 
books of a civil code were promulgated from 
1929 to 1931, and codes of civil and criminal 
procedure and a criminal code in 1928, Com- 
mercial legislation and legislation relating to 
private international law have also been adopted. 
The collected legislative and regulatory texts are 
contained in three large official volumes, entitled 
Tseng ting Kuo mir chengfu ssii fa li kui (3 vols., 
2nd ed. 1931). 

The new Chinese legislation, imbued with a 
strong social spirit, has sought to realize the 
“three principles of the people” {san min chu i) 
of Sun Yat-sen; these are the principles of na- 
tionalism, democracy and popular economic 
progress. The ancient regime of the family and 
succession which has governed China for cen- 
turies has been profoundly modified by the new 
civil code. While many of its old features have 
been retained, a new system of family organiza- 
tion more in harmony with western ideas has 
been substituted. The new legislation has in 
view, however, not only the family but the whole 
nation. While the ancient laws and rites protected 
the monarchical regime, the power of a single 
man, the new legislation protects the rights of 
the people, of the whole nation; while the ancient 
laws and rites considered economic relations 
only to the extent to which they were founded up- 
on the family and agriculture, the new legislation 
tends to harmonize all interests and activities, 
including commercial and industrial; while the 
ancient laws and rites erected a juridical organ- 
ization in which public and private law were con- 
founded, the new legislation tends to separate 
them. Since the san min chu i contain the whole 
spirit of the new legislation and suffice to con- 
struct its technique, the need to borrow Euro- 
pean or American laws and institutions has been 
denied by some Chinese , who look instead to a re- 
birth of “government by laws” affirmed twenty 
centuries ago by the non-Confucian schools. 

Beside the new written legislation custom 



254 Encyclopaedia of the Social Sciences 


continues to play an important role in the elabo- 
ration of Chinese law. Through it many of the 
traditional rules borrowed from imperial legisla- 
tion remain potent. Moreover article i of the 
civil code declares expressly that the tribunals 
ought to apply custom in default of adequate 
legal provisions, and since 1912 the Supreme 
Court ofPekinghas set down a certain number of 
rules to guide the judge in this application. At 
the end of the empire an official investigation 
had been begun in all the provinces in order to 
determine the legal value and the significance of 
the principal customs. Two volumes of the re- 
port of this inquiry, which ended in 1925, were 
published in 1930 under the title Min shang shih 
hsi kuan tiao cKa pao kao lu. 

Most writers on the present state of Chinese 
law fail to evaluate the important role of judicial 
decision. Modem codes and laws would not be 
viable without the aid of the interpretation given 
by the courts of justice. Since 1912 the Supreme 
Court of Peking has played a major role in the 
elaboration and preparation of the modern law. 
The publication of the Receuil des somntaires de la 
jurisprudence de la cour suprSme by Jean Escarra 
and others (3 vols., Peking 1924-26) marks a date 
in the knowledge of Chinese law. But it is not 
only by decisions of a contentious nature that 
modem Chinese law is enhanced. There is an- 
other variety, called decisions of interpretation, 
Chieh shih li, whose technique goes back far into 
the legal past of China and which are of great 
importance today. According to texts in current 
usage the president of the Council of Justice, 
after receiving the advice of the president of the 
Supreme Court and of the president of the com- 
petent chambers of the court, has the “right to 
unify the interpretation of the legal and regula- 
tory provisions and to modify the judgments.'* 
These decisions are eventually incorporated with 
the written law, just as the li were added to the 
lii of the imperial codifications. And as of old it 
is in these interpretative decisions rather than in 
the rules of the code that the profound vitality 
of Chinese law resides. There may be discerned 
the secret of the easy adaptation of the new legal 
principles to a society still quite impregnated 
with ancient legal traditions whose technique 
and inspiration are essentially different from 
those of the West. 

Jean Escarra 

Japanese. The native law of Japan like the 
primitive laws of other nations retained elements 
of a magico-religious law. In archaic Jap- 


anese, law was called nori (declared word), for it 
was an oracle which was revealed through divine 
inspiration. The nori was announced by the 
official from the top of a hillock {tsuka)y hence 
the word tsukasa^ which means an official. 
All nori were unwritten declarations; the ear- 
liest written document which may be consid- 
ered as law, the so-called Great Charter in 
Seventeen Articles of Prince Shotoku, dates 
from 604 A.D. A chief function of the magical 
miers was to make known to the people the will 
of the deities; hence they were called hizhiri 
(knower of the spirit), and the action of govern- 
ing was termed shirUy shirasu and shiroshimesu 
(to know). The oldest Japanese records, Kozhiki 
and Nihon-Shokiy and the Chinese work Wei 
chih give the names of many feminine rulers in 
Japan. Offenses were designated as tsumiy being 
regarded as so unclean that they must be con- 
cealed (tsutsumi) from the deities. In ancient 
times tsumi were cleansed by the rite of purifica- 
tion (harai) in order to appease the anger of the 
gods; if there was doubt as to the presence of a 
tsumiy the question was decided by the ordeal of 
boiling water. 

Since most of the Japanese deities were an- 
cestral spirits, their adherents were limited to 
persons who were believed to be descended from 
them; and only those who guided their conduct 
by the will of the ancestral deities composed the 
kinship group considered to be their progeny. 
Such a group was known as w/V, a clan; its mem- 
bers as ujibito or ukaruy persons of the uji\ its 
chief as ujiko-no-kamiy head of the chil- 
dren of the ujiy or patriarch; and the deity 
proper to it as its ujigamiy deity of the uji. The 
uji was not only a social but an economic unit. 
The government of ancient Japan consisted in 
the magico-religious sway exercised by the most 
influential ujiy and it was the ujiko-no-kami of 
the latter, ruling, as it was supposed, in accord- 
ance with divine will, who controlled the lesser 
uji. In the historical period the controlling uji 
was that of the mikado; its chief, more properly 
known as sumera-mikotOy was the sovereign of 
the primitive Japanese state, and the chiefs, such 
as the omiy murajiy sukane and inagi of the other 
ujiy were its principal functionaries. The rank of 
the uji to which they belonged determined the so- 
cial positions of the chiefs and of all other per- 
sons; no one, however able, could aspire to an of- 
fice for which he was not properly eligible. The 
ideal in the social life of the ancient Japanese 
may be said to have been simply that each person 
should perform the duties of his office or remain 
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in his preordained status, observing the nori of tents of the Chinese and the Japanese laws based 
his own chief and the mikoto-nori (edict) of the upon them reveals clearly the existence of indig- 
thus insuring the perpetual peace enous elements in the latter. Crude as the na- 
of the community. Unfortunately records do not tive law had been in contrast with the newly re- 
sufficiently reveal the primitive state in which ceived legal principles, it had embodied the 
thepurelynativelawof Japan prevailed. The so- spirit of the Japanese people and could hardly 
ciety depicted by the oldest extant records had have been eradicated by the mere acceptance of 
already begun to be influenced by Chinese cul- an alien law; even while the civil nobles at Kyoto 
ture and its indigenous magico-religious law was were engrossed in Chinese culture, when the 
no longer free from secular elements. centralized government was at its strongest, the 

From the end of the sixth century the great native law held a strong position among the 
empires of the Sui and T*ang dynasties rose sue- gentry and peasants of the rest of the country, 
cessively in China, menacing Japan by their re- Since private law had been largely abandoned 
peated conquering expeditions eastward. In to the hazards of historic custom, that branch 
order to preserve its very existence the insular was least influenced by law copied from the 
state was impelled to replace with the centralized Chinese. 

legalistic organization of these empires its own After the rebellion of Masakado in 939 the in- 
historic regime of a loose federation of clans, fluence of the centralized government declined; 
The reforms of 645, which were known as the and when new classes of warriors (samurai) were 
civil revolution of the Taikwa era, were in fact formed from among the local gentry, the native 
a movement to establish around the sovereign law by which they had been living also gained a 
the centralized state which this crucial situation powerful position. This revivified native law, 
necessitated; the Omi codification which fol- however, was no longer the same as the primitive 
lowed in 661 was an attempt to transplant but had cleverly incorporated elements of the 
Chinese law in order that the organs of the new accepted Chinese law. In the Goseibai-Shikimoku 
state might function. This code was revised into or Joyei-Shikimoku of 1232, formulated by 
the ritsu and ryo codes in 678 during the reign the shogunate of Kamakura, both laws are so 
of Tenmu, was again revised in 701 as the ritsu intimately blended that it is difficult to reduce 
and ryo codes of the Taiho era and was still the individual rules to their origins. The Gosei- 
further altered in 718 to constitute the codes of bai-Shikimoku was not only the fundamental 
the Yor 5 era. The ritsu (prohibition) consisted code of both the Kamakura and Muromachi sho- 
of penal rules; the ryo (command) contained gunates (1185-1573) but served also in the fif- 
rules of administrative, judicial, civil and com- teenth century as a model for legislation in many 
mercial laws. Since they aimed at the realization territories of the local barons. This code, which 
of the ideals of Confucianism the codes in- was practical, flexible, extremely concise and of 
eluded few provisions of private law. In 819 summary execution, may indeed be considered 
were compiled the kyaku and shiki of the Konin as singularly Japanese and feudal in character, 
era, in 869 those of the Jogwan era, in 905 the Although the new Japanese law represented 
kyaku and in 925 the shiki of the Engi era. The by the Goseibai-Shikimoku was gradually en- 
new enactments may be called collections of riched by the experience of the nation during the 
edicts and by-laws, for the kyaku were pro- centuries which followed, its greatest develop- 
nouncements amending or abrogating parts of ment both in content and technique was achieved 
the ritsu and ryd, and the shiki were subsidiary only after the seventeenth century. Following 
regulations for the execution of the ryo and the battle of Sekigahara in 1600 the military 
kyaku. These completed the instrument of the power and the skilful government of the 
political and moral control of the nation by the Tokugawa shogunate maintained peace for 
centralized government. Because the interpre- nearly 270 years; during this period native cul- 
tation of the law was the subject of dispute ture, commerce and industry attained a high 
amongprofessionaljurists, who wrote comments degree of development. The new native law, 
and treatises upon it, in 833 an official commen- which had been feudal, now assumed a markedly 
tary was issued, called the Ryd-no-Gige. As the civil character; and even commercial and mer- 
four bodies of law and the commentaries were cantile laws and the law concerning bills of ex- 
all fashioned after the Chinese system, it seems change developed without any foreign legal in- 
difficult at first glance to discover therein the fluences. Among the legal monuments of this 
native law of Japan, but a comparison of the con- period the most famous is the Kujikata-Osada- 
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megakiy compiled in 1742, a code in one hundred 
articles, hence known also as Osadamegaki- 
Hyakkajo'y but the chief legal sources are the in- 
numerable accumulated judicial precedents. 

The visit to Japan of Commodore Perry of 
the United States navy in 1853 was the first at- 
tempt on the part of foreign powers to force an 
entrance into Japan. In 1868 public opinion, 
supported to some extent by the influence of the 
powers, responded to the spirit of the new era 
and finally led to the destruction of the Tokugawa 
shogunate, which was based upon feudal institu- 
tions. In its place a new empire was established 
under the ancient sovereign but founded upon a 
capitalistic social order. The Japanese law of 
today, based upon the codified law of Germany, 
is replete with elements of European law hastily 
imported after the establishment of the new 
regime in 1868. There was at first a fairly strong 
desire to preserve the native Japanese law, but 
because of the necessity of revising the unequal 
treaties which had been imposed by the foreign 
powers, and which provided for exterritoriality, 
the new codes of law, which were completed 
about 1908 and which included constitutional 
law, penal law, commercial law and the laws of 
civil and criminal procedure, were cast in 
markedly European mold. For this reason, very 
few elements of the native law survive in the 
present Japanese law, and even these are for the 
most part not purely native but rather the re- 
sults either of the transplantation of Chinese 
law which occurred a thousand years ago or of 
subsequent developments from Chinese origins. 
The chief remnants of the Japanese law of non- 
European origin are found in the constitutional 
law, the family law, the law of succession and the 
commercial law. The outstanding institutions 
which have survived are the inkyOy the iriaikeriy 
the law of mujin-gyo and the sekifu. 

The present law concerning the inkyOy or the 
retirement of the head of the house, provides 
that in order to permit the heir to succeed to his 
status the house head may resign his position 
for a specified reason recognized by law; the 
resignation is a unilateral act with bilateral ef- 
fects. Four reasons for retirement are recognized 
by the present law: old age, above the sixtieth 
year; illness or other unavoidable circumstances; 
entry into another family through marriage; and 
desire to resign on the part of a female head of a 
house. Of these reasons the commonest is ob- 
viously old age. It was an ancient Chinese cus- 
tom for the chief of a family to yield his place to 
his children or to resign his official post because 


of senility. That the article in the Japanese ryo 
of 718: “Officials may retire after seventy ^ears 
of age,” was of Chinese origin is evidenced by 
the statement in the Chou Iv, “ [A man of] seventy 
years is called old [lao] , and transmits [his place 
to another person],” and by that in the T^ang liu 
tien: “Officials in active service . . . shall resign 
after seventy years of age, but may be permitted 
to serve if their faculties are still unimpaired.” 
This Chinese custom, combined with the 
Japanese institutions of the family and the clan, 
was the basis of the system whereby the chief of 
a clan or family yielded his position to his heirs. 
Furthermore when it was applied to the feudal- 
ism which subsequently achieved an independent 
growth in Japan, it gradually became customary 
for the leader of a great family of warriors who 
had lost his military prowess because of old age 
to transfer the exclusive right to the military 
command and the feudal possessions of the 
family to his heir, as a rule to the eldest son. The 
present system of inkyo is the transmission for 
specified reasons of the rights of the head of the 
house, which are the survival of the rights of the 
head of the feudal family, to the first legal pre- 
sumptive heir, still as a rule the eldest child. The 
inkyo as defined in the present civil code (bk. 
IV, chs. ii, v; bk. v, chs. i-iv) may therefore be 
regarded if not as an original at least as a native 
institution of Japan. 

The right of iriaiy which literally means com- 
mon entry, refers to the communal use of land. 
The present civil law distinguishes communal 
rights in land which have the character of joint 
ownership from those which have not; it applies 
to the former the provisions of the law of joint 
ownership, to the latter those of the law of servi- 
tudes and requires that in either case local cus- 
tom be followed primarily. It is clear that the 
content of such rights may be traced to the local 
customs which have continued from the Toku- 
gawa period (after 1600). While these customs 
vary, they have a common characteristic in that 
where they obtain the inhabitants of a commu- 
nity may together enjoy a sort of right in rem to 
gather fuel, fodder or grass from land held by 
the conununity itself, by another community or 
by an individual. This right resembles joint 
ownership; it does not, however, involve the 
notion of individual shares as do some joint own- 
erships, being similar rather to the collective 
ownership (Gesamteigentum) of the Germanic 
law. According to the ryd of 718, which imitated 
the Chinese law, “The benefits of mountains 
and rivers, bushes and marshes, are common to 
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the public and to private [individuals] that is, the latter granted on application of the accused or of 
usufruct of uncultivated woods and plains was his legal representative. The system originated 
abandonedtothefritjifof the people. But it would during the Tokugawa period, when a suspect 
be rash to attribute the origin of the right of iriai was often committed to the care and custody of 
to Chinese law. The ancient Japanese village the village or of the “five-house” group to which 
community was generally composed of persons he belonged. The desire to prevent his escape 
of the same clan, who from very early times en- not by means of a pecuniary fine but by an app^ 
joyed the usufruct of nearby woods or plains to the sense of duty and humanity of the mem- 
owned in common by the clan; the rule cited bers of the family reflects the peculiar character 
in the ryd was nothing more than a translation of the Japanese family organization, 
of this native custom into Chinese phraseology, Masajiro Takikawa 

and the system of iriai is an example of the pure 

survival of the native Japanese law. Hindu. Hindu law is older than any other 

Mujin, which refers to cooperative insurance, existing legal system except perhaps the 
is described in the present law specially enacted Jewish and today its statut personnel governs 
in 1915; according to this law a company formed more than 230,000,000 people, an eighth of the 
for this purpose determines the number of human race; systems derived from it govern 
shares and the sum of money to be paid out per millions more. For three thousand years its out- 
share, the members paying periodical contribu- standing characteristics have been the freedom 
tions and receiving by lot or by other methods of juristic discussion and the wealth and variety 
the sum for each share. The custom is some- of custom. In the present article many branches 
times called tanomoshi (literally, hopeful), and of the law now obsolete but of interest to schol- 
through this term its origin can be traced back ars must be left untouched. Fortunately the por- 
directly to the Kamakura period; a document of tions of Hindu law which are still vigorous are 
1275 from the monastery of Koyasan referring also the most characteristic, 
to tanomoshi is the first recorded evidence of it. The word dharma{n)y the nearest Sanskrit 
Mujiny which was originally a form of credit equivalent for law, or jus y is the passive noun 
association, was widely prevalent among the from the intensive form of the root dhfy to sup- 
people organized around Buddhist institutions; port, cherish or maintain, and means literally 
and during the Tokugawa period it gave rise to a “that which is strongly supported”; i.e. custom, 
species of lottery known as torinoki mujiny which This primary significance it never wholly loses; 
may be translated vulgarly as a “get-away” but by a metonymy of which there are already 
mujiny for only those members who were lucky traces in the Rigveda the word came to be used in 
enough to draw particular lots received the sum an active sense as “that which supports or main- 
of the share and escaped the payment of the tains,” the foundation; and a J^ruti writer says 
contributions otherwise due. Another develop- that dharma upholds the entire world. In this 
ment of the mujin during the Tokugawa period sense everything, animate or inanimate, has its 
was a sort of life insurance called mujo-ko peculiar dharma. It is the dharma y the essential 
(literally, a society formed in view of the im- function, of a stone to be hard, of fire to burn, of 
permanence of life), in which the payment of a a tiger to be fierce, just as it is the dharma of a 
sum by the society was conditioned not by lot king to punish and to protect, of a Brahman to 
but by the death of a member. In China and study and pray. Even the Gods are conceived as 
Korea there exist similar customs, so that the having their special dharma. Thus the word like 
origin of the mujin may possibly be foreign; but Aristotle’s conception of nature affords room for 
it is obvious that its present forms in Japan are the multiplicity of species, including the differ- 
the results of native development. entiation of humanity. But since human beings 

By the decree of sekifu (literally, committing are endowed with will power, there is possible 
to responsibility) the judge presiding at the pre- for them a choice between dharmuy conduct 
liminary examination or the court of public trial which establishes (“living according to one’s 
charges the relatives or friends of a suspected nature”), and adharmay conduct leading to a 
person to guard him and to present him to the man’s undoing. Again the sentence of Aristotle 
court when summoned, thereby suspending the comes to mind: “What each thing is when at its 
effect of the warrant of detention. The sekifu best, that we call its nature.” From the stand- 
differs from liberation on bail Qioshaku) in that point of the commonwealth dharma is solidarity, 
the former is an oflftcial order and is not like the adharma is anarchy. Stare super antiquas vias is 
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the supreme purpose of human nature, and all 
progress seems impossible. But the law never 
stood still: scope for change has always been ad- 
mitted even by the most conservative, partly by 
reference to educated opinion, partly by the 
conception of the successive ages of mankind. 
Safeguards are necessary in the kali yug which 
were superfluous in the golden age; a theory of 
human degeneracy cloaks real reform. 

Unlike its Greek counterpart the Hindu con- 
cept fell upon priestly soil. Ritual, both religious 
and magical, sacrament, penance and austerity 
bulk large in the law books. Divine revelation is a 
postulate. Sometimes the word dharma is used to 
include both revelation and observed custom and 
sometimes only the former in opposition to the 
latter. But the contradiction is more apparent 
than real, for the mental attitude of the Hindu 
seer was more akin to that of a modem 
man of science than to that of a Semitic prophet. 
He regarded revelation not as a wind which 
bloweth where it listeth but as the answer to pro- 
longed ascetic study, and he sought to know not 
only what ought to be but first what is. It is no 
accident that the Manusmxti opens with a cos- 
mogony nor that writers catalogue, often with- 
out adverse comment, practises contrary to the 
tenor of their teaching; e.g. in the lists of the 
eight forms of marriage and of the twelve kinds 
of sons. But bad customs, although duly cata- 
logued, are not dharma^ the sources of dharma 
are the ^uti and the smrtiy the practise of good 
men (sadacher; elsewhere called Hstachar^ the 
practise of educated men) and that which is ac- 
ceptable to one’s own soul. The individual con- 
science and the public opinion of what may 
fairly be called the university group are sources 
of revelation. 

Finally, dharma has a restricted sense in which 
it applies only to the religious custom of the 
twice born castes; that is to say, those superior 
castes (originating, as the texts show, with the 
fair skinned, fair haired and fair eyed Aryan 
invaders) who practise a sacrament of spiritual 
regeneration. The custom of merchants in com- 
mercial cases, the usages of a newly conquered 
territory, are to be scrupulously observed even 
though they are not dharma in this narrow sense, 
provided they are not repugnant to dharma in 
the sense of public morality. 

Two consequences follow from this concep- 
tion of law. (i) Law is personal and hereditary, 
not territorial. At the present day a Bengali who 
migrates to the Punjab or a Madrasi who settles 
in Bengal takes his personal law with him, and 


families continue to observe amid another sys- 
tem the law derived from ancestors who mi- 
grated hundreds of years before. Moreover caste 
custom or local custom may always override the 
general body of the law. (2) The tribunals by 
which law is normally enforced are private tri- 
bunals, those of the family, trade or profession, 
caste or community whose particular dharma is 
involved; the state courts are courts of last re- 
sort. This peculiarity disappeared on the estab- 
lishment of British courts. Of such private tri- 
bunals only caste panchayats remain, and they 
function only in the internal affairs of the caste; 
but through the long period of Moslem domina- 
tion these private courts facilitated the con- 
tinuity of Hindu law at the same time that they 
fostered the immense growth of custom. The 
revival of panchayats has been a favorite idea of 
reformers in recent years. 

Apart from caste {q.v.) the most characteristic 
of Hindu legal institutions is the joint family. 
Traces of this can be found in most branches of 
the Aryan race, but it received its fullest devel- 
opment in India. It has always been strongly 
patriarchal and agnatic, the matrilineal system 
of the Malabar Nairs being a purely local and in- 
significant exception. Of the joint family there 
are in law two widely different conceptions {see 
JImOtavAhana; Vij^janesvAra); but so long 
as mutual trust continues, the economic and so- 
cial working of both systems is the same. Rev- 
erence for the father is as great elsewhere as in 
Bengal; nor does the Bengali father fail to consult 
his adult sons. A joint family consists of a father 
and his sons, or of the male agnate descendants 
by birth or adoption of a common male ancestor, 
with the wives and unmarried daughters de- 
pendent upon them. In the case of a trading 
family it may happen that one brother is manag- 
ing a branch in Rangoon, another in Delhi and a 
third in Nairobi, while the original home may be 
somewhere in the Rajputana deserts. But how- 
ever widely separated, they have a conunon home 
where the family worship (in those castes which 
practise family worship) is maintained, and 
when together the men of the family have a com- 
mon table. All revenues are carried to and all 
expenses paid out of a common fund. Until the 
moment of partition there can be no question of 
a member earning less or spending more than 
his share: partition is the safety valve and from 
the earliest law books onward the prescriptions 
about it are numerous and detailed. 

The question whether individual or group 
ownership is the older is an unprofitable one, for 
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in early times the two conceptions are inextri- Brahman family life is built up around a duty 
cable;everyjoint family springs from the person- of oblation to the manes of departed ancestors, 
ality of an individual founder. But the Hindu The head of the family in each generation, ac- 
law books connect the idea of joint property pre- companied by his wife, must offer cakes of wheat, 

eminently with land; one may compare the agri- rice or millet (according to the locality) to three 

cultural connotation of the Roman familia: the generations of his agnate ancestors and three 

pastoral patriarch was an individualist. generations of the agnate ancestors of his mother 

Sacramental marriage, akin to the Roman con- and smaller offerings to more remote forbears. 

farreatio and probably monogamous in origin, Continuity is a religious duty and if a man can- 

dates from Vedic times. The wife, patni, stands not get a child by normal means he should adopt 

beside her husband,/)oft, at the family sacrifices, one, for a son y putr a (according to a false ety- 

which he cannot celebrate without her assist- mology in Manu), saves his father’s soul from 

ance; and in the Vedic marriage ritual he prom- hell (put). Legal doctrines based on this religious 

ises to respect her economic liberty. This sacra- theory have been applied to fetter the liberty of 
mental idea nevertheless involves the merger of castes who never held the theory; and the curious 
the wife’s personality in the husband. Widow and nowadays common practise of adoption by a 
remarriage is impossible: but the self-immolation widow to her dead husband is based upon it. 
of the sati (suttee) although ancient was never History is an exotic science on Hindu soil, and 
general, and compulsory sati was based on a there is not a date until recent times nor even a 
misreading of the texts. personality in the legal history of India which is 

But a baser conception of the legal position of not disputed among scholars. Four periods, 

women is also very ancient. The primary reli- however, are distinguished. The first is the pe- 

gious duty of every Hindu to have a son becomes riod of the p^uti, literally of “things heard”; i.e. of 

obscured in early times by the economic ad- the Vedas and other writings, regarded as the 

vantage of every man to have as many sons as voice of God. Although not juristic these con- 

possible, and women are merely a means to that tain scattered legal matter from which the social 

end. Woman must be married in childhood so life and polity of the primitive Aryans can be to 

that her fruitfulness may be exploited to the ut- some extent reconstructed. Folk custom is seen 

most. A famous text of Manu assimilates sons hardening into a series of sacerdotal prescrip- 

and wives to slaves, and another declares the tions. The second period is that of the smrtiy 

perpetual dependence of woman. Marriage by literally of “things remembered.” This word 

purchase, capture and fraud; concubinage, the (implying divine revelation in substance without 

levirate, directions to a wife to raise up seed by textual inspiration) is used in two senses: in the 

another man, these things are duly catalogued in wider it includes all ancient Sanskrit writings 

the smrtis. It is to the credit of their writers that other than those enumerated above; in the nar- 

they managed on the whole to discountenance rower it is used of the ancient works on dharma 

the worst abuses. Today of these lower forms only, of which there are probably about a 

marriage by purchase alone survives and al- hundred still extant. The more important, about 

though common in some classes is reprobated at twenty in number, have been wholly or partly 

least for the twice bom castes. Divorce is impos- translated. The earliest are probably contem- 

sible save by rare caste custom among Sudras; porary with the latest Upanishads; they are the 

many Sudra castes have always permitted widow work of a period when the Hindu mind had al- 

remarriage. Polygamy is universally legal, but ready attained the highest refinement in meta- 
monogamy is more common and there is some physical speculation. There is nothing in extant 

authority for saying that a second wife is justi- Hindu law corresponding to such codes as the 

liable only where the first wife remains sonless; Lex salica or even the Twelve Tables, 
even then a gift on supersession is reconunended. There are three classes of legal treatises of this 
The property rights of women — in contrast with period, (i) The Dharmasutras are the oldest 

the Vedic text — are almost confined to personal manifestation of definite schools of law, or 

and household goods and to the limited estate of rather they embody (in the form of mnemonic 

a widow as the surviving half of her husband’s aphorisms) the law teaching given in particular 

body. In the joint family (save rarely in Bengal) Vedic schools. With one exception, which pro- 
women are only dependents. Reformers, how- fesses to emanate from a god, each of them bears 

ever, may draw an armory of texts from ancient the name of some great sage of the preceding 

sources. period, implying thereby that it was the accepted 
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doctrine of the school which carried on his 
teaching. They embody in the main the law of a 
period anterior to the triumph of Buddhism al- 
though only partly anterior to the Buddha, the 
probable dates being from about 600 b.c. for the 
earliest down to about 300 B.c. Of rules which 
are still a vital part of the law the widow’s rights 
of inheritance are based on a text of Baudhayana 
and important rules on adoption are taken from 
Vasistha. (2) The next stage of legal evolution 
provides the Arthasdstras^ or books of secular 
administration as distinct from religious law. Of 
these the most important is the Arthasdstra of 
Kautilya, which professes to be the work of the 
prime minister of Chandragupta, the first 
Maurya emperor, and, if this profession is cor- 
rect, must date from his reign, 321-296 b.c. 
Like nearly everything else in Sanskrit chro- 
nology the date and ascription are vigorously dis- 
puted, but unquestionably the work embodies 
the policy of a ruling class in a highly organized 
state. Such a class, once it has achieved the ob- 
jects which brought it to power, is always con- 
servative. The arthasdstra accordingly insists on 
the duty of the king to uphold the dharma of the 
various castes, although it ranks royal command 
as superior to dharma ^ a view from which of 
course the religious writers emphatically dissent. 
The value of the arthasdstra today is purely his- 
torical. (3) The term ^dstra^ connected with a 
root meaning to teach, is correctly translated as 
institutes and incorrectly but frequently as codes 
of law. Dharma^dstra in its broadest sense covers 
all Sanskrit writings on religious law, including 
both the dharmasutras and the later digests and 
commentaries. Strictly, it is synonymous with 
smrti in its purely legal connotation; more nar- 
rowly still, it connotes only those later smrti 
works on dharma which are couched in verse. 
These probably date from the overthrow of 
Buddhism and reestablishment of Brahman su- 
premacy, with which the two most important of 
them, the institutes of Manu and Yajftavalkya, 
are connected. These two are accepted as of uni- 
versal authority in Hinduism. 

The name Manu for the primeval lawgiver 
and father of mankind has a history going back 
to the Rigveda. Such a personage is of course en- 
tirely mythical, but from very early times there 
seems to have been a body of law recognized as 
of greatest authority and quoted with submis- 
sion by frwri and sutra writers as that of Manu. 
What that body of law was — ^whether floating 
tradition or the teachings of a single school or 
various earlier editions of the existing work — 


and what was its relation to the existing work are 
questions of great obscurity. Scholars incEne to 
place the date of the Manusmrti as it exists today 
in the first century A.D., although it may be per- 
haps two hundred years earlier. Its orthodoxy 
connects it with the Brahman counter-reforma- 
tion, and it has been plausibly suggested that one 
passage is inspired by the usurpation of Pusya- 
mitra Sunga in 184 B.c. Even as it stands, how- 
ever, the Manusmrti contains matter obviously 
of widely different periods and prescriptions 
which it is quite impossible to reconcile with one 
another. 

A great colonizing movement begirming be- 
fore the Christian era and originating mainly 
from central and southern India carried Indian 
civilization overseas to Burma, Siam, Cambodia, 
Annam, Sumatra, Java and the Malay Archi- 
pelago. In all these countries a distinctively 
Brahmanical civilization was established; Bud- 
dhism was a later arrival. It seems a reasonable 
although by no means a certain inference that 
the foundations were laid before Buddhism be- 
came a dominant force in India or else by exiles 
who disliked and fled from it as the Pilgrim 
Fathers fled from the Church of England. The 
existing Manusmrti disapproves of oversea 
voyages; one who takes part in them is not al- 
lowed to be present at family sacrifices; i.e. is 
outcasted. But throughout the farther East Manu 
is the name of the founder of law. Manu law 
books are known to have existed as far afield as 
Java and Bali. Sanskrit inscriptions in Cambodia 
are either literal quotations from or based upon 
Manu, and there is still a Brahman priesthood. 
In Burma in particular there has been a series of 
Manu dhammathats lasting over centuries, the 
earliest of which is identical in form and to some 
extent also in substance with the Manusmrti\ 
in later times the name Manu became a title 
which was given to juristic writers of excep- 
tional eminence. 

Part of the Hindu civilization of the farther 
East was overrun by Buddhism and part by Is- 
lam. In any case the law, so far as it survived, 
had a separate gro’wth and history and has di- 
verged widely from Hindu law. ^-called Bur- 
mese Buddhist law at the present day reveals its 
ancestry not only by the Manu tradition but by 
its vocabulary, which is borrowed from the San- 
skrit; but although a few isolated rules are re- 
tained, the definitions of identical terms and the 
juristic conceptions have been altered. In par- 
ticular birthrights are unknown and the joint 
family of Hindu law, on which the wife was a 



Law 


dependent, has given place to a societas between 
husband and wife. The YdjtUtvalkyasmrti comes 
probably three to four hundred years later in 
date than the Manusmrti and has not been car- 
ried to the farther East, a fact which helps to 
date the severance of oversea Hinduism from 
the main stock. Nevertheless, isolated rules from 
Ydjnavalkya and even from later smrtis are 
traceable in far eastern systems, notably in Java. 
Although second in popular reverence to the 
Manusmrti on which it is based, it is more im- 
portant; both because it represents a liberal re- 
cension of Manu and because it is the basis of 
most of the work of the succeeding period, es- 
pecially of the Mitdkshara. The smrti of Narada 
is the last work of this period. 

The third period of Hindu legal history is that 
of the commentators and digest writers {c. 800- 
1800 A.D.). The first half of this period was the 
Antonine age of Hindu law. No longer claiming 
divine authority for themselves writers in coun- 
tries as yet unshaken by the Moslem invasion 
undertook the task of evolving a corpus juris. 
Professing absolute submission they could not 
reconcile the mutual contradictions of the smrti 
writers; under the guise of exegesis they al- 
lowed themselves considerable freedom of legis- 
lative amendment. Professing to explain they not 
only explain away but also rebuild. The two 
greatest are Vijftanesvara, author of the Mitdks- 
hara y and Jimutavahana, author of the Ddyab- 
hdga\ and India is to this day divided in alle- 
giance between them. Devanna Bhatta, a 
Telugu Brahman, author of the Smrti Chandrikay 
also deserves mention. 

During the latter part of this period Islam was 
dominant over the greater part of India. Al- 
though a somewhat fanciful parallel between 
fiqh and dharma is possible (for both are ethico- 
legal conceptions), yet with the domestic char- 
acter of Hindu tribunals and the Gallio attitude 
of Islam to the laws of subject races contact be- 
tween the two systems was purely external and 
hardened their natural conservatism. A few 
great names arise in this later period, notably 
Nilkantha Bhato, whose Vyavahdra Mayukha is 
the prevailing authority in Gujarat. There was 
a flourishing fifteenth century school of law in 
Mithila (Bihar) and there were eminent writers in 
Bengal, Benares and elsewhere. The worst tend- 
encies of the period to pedantry and divorce from 
practical life are exemplified in Nanda Pandita of 
Benares, whose work on adoption (Dattaka 
Mimamsa) has unfortunately become the leading 
authority. 
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The association of Jagannath Tarkapanchanan 
and Colebrooke in compiling and translating the 
last of the great Sanskrit digests in 1797 fittingly 
marics the transition to the next period of Hindu 
legal history, in which Hindu law came under 
the influence of English law. This influence is 
comparable to that exercised by Greek philos- 
ophy over Roman law or by Roman law over 
English law and had its origin not only in the 
preconceptions with which English lawyers ap- 
proached Indian problems but also in the ad- 
miration which was felt by Hindus for the Eng- 
lish system as well as for the liberty which 
it fostered. 

Of English preconceptions the most impor- 
tant was perhaps that of law as a single system. 
This limited the scope of Hindu law to matters 
affecting Hindus only, in practise the statut per- 
sonnel and a few other rules. It also reduced the 
caste tribunals (panchayats) to a position re- 
sembling that of club committees or trade unions 
in England. Coming from a country in which all 
legal authority had for centuries been exercised 
by a small centralized body of judges and bar- 
risters, early English judges in India not un- 
naturally supposed that the leading smrtis and 
commentaries, universally quoted with rever- 
ence, enjoyed an authority comparable to the 
English statute book and law reports. Even the 
famous dictum of the Privy Council in 1 868 that 
“under the Hindu system clear proof of usage 
outweighs the written text of the law” enshrines 
the very mistake which it corrects. There is no 
“written text of the law”; there are only authori- 
tative treatises on an unwritten law. The same 
tendency to unification, healthy in the main, was 
fostered by the fact that at first only a small por- 
tion of the Sanskrit legal literature was trans- 
lated; the courts inevitably exaggerated the 
authority of that which was available to them. In 
particular the Dattaka Mimansa above men- 
tioned and another late treatise (in its present 
form probably a forgery) have become the basis 
of a highly artificial and unsatisfactory law of 
adoption to the exclusion of more valuable ma- 
terial. Again, this unifying instinct has strength- 
ened the Brahman tendency to apply religious 
theories peculiar to the twice born castes to legal 
problems of Sudras, outcastes, aborigines. The 
incongruity, however, is more apparent than 
real; for such classes as they rise in the social 
scale copy the best that is known to them and 
the theories in question only give artificial form 
to practises (e.g. agnate succession, adoption, 
patriarchal power, family solidarity) common 
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even in communities where such theories are un- 
known. But in some parts, notably in the Punjab 
and Malabar, custom has been too stubborn for 
any unification. The English doctrine of judicial 
precedent has found a congenial soil in Hindu 
law. In general this also has led to unity and 
certainty. But differences of opinion between 
various high courts as to the importation of Eng- 
lish rules have produced cleavages which did not 
previously exist. The most famous is on the 
question whether one member of a Mitdkshara 
joint family can alienate his share for value with- 
out the others* consent. In those high courts 
where such alienation is recognized it is so only 
where it can be brought within the equity by 
which an English purchaser for value may claim 
to stand in his vender’s shoes and take over his 
remedies. This exemplifies the fact that English 
equity doctrines have been acclimatized far more 
frequently than the doctrines of the common 
law. In some cases parallels have been discov- 
ered in the Sanskrit texts; in others “those prin- 
ciples of law common to all systems,” or “jus- 
tice, equity and good conscience,” have been in- 
voked. But so numerous are the rules trans- 
planted that it is impossible today to understand 
Hindu law without a knowledge of English 
equity jurisprudence. The most striking im- 
portation of English ideas to satisfy purely Hindu 
wishes is the will making power. Before the 
British advent in India wills were unknown to 
Hindu law. There is now a large and complicated 
Hindu law on the subject built up mainly of 
English materials. English judges have attempted 
to check its growth by reference to the ancient 
Hindu law of gifts, but the only result has been 
to exemplify another importation from England, 
to which Hindus increasingly turn; namely, the 
use of legislation as an engine of law reform. The 
modern Hindu lawyer, regarding his ancient law 
with patriotic pride, looks upon English law also 
with possessory affection. He would not separate 
even if he could the two systems of which he is 
the living synthesis, and in adapting his inherited 
conceptions to the needs of today he is merely 
doing openly and with modem tools what in 
another age and in another fashion was done by 
the sages and commentators before him, above 
all by Vijfianesvara. 

Seymour Vesey- Fitzgerald 
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xxxv, pt. 2 (Leipsic 193 0 ; Old Assyrian: 

Eisser, Georg, and Lewy, Julius, Die altassyrischen 
Rechtsurkunden vom Kiiltepe, Vorderasiatisch-figyp- 
tische Gesellschaft, Mitteilungen, no. 33 (Leipsic 
1930). Elam: France, Minist&re de 

ITnstruction Publique et des Beaux-Arts, Mission 
Arch^ologique de Perse, Actes juridiques susiens, by 
V. Scheil, M6moires, vols. xxii-xxiii (Paris 1930- 
32). Middle Babylonian: British Muse- 

um, Department of Egyptian and Assyrian Antiquities, 
Babylonian Boundary-stones and Memorial-tablets in 
the British Museum, ed. by L. W. King, 2 vols. (Lon- 
don 1912); Luckenbill, D. D., “A Study of the Temple 
Documents from the Cassite Period” in American 
Journal of Semitic Languages and Literatures, vol. xxiii 
(1906-07) 280-322; Torczyner, Harry, “Altbaby- 
lonische Tempelrechnungen” in Kaiserliche Akade- 
mie der Wissenschaften in Wien, Philosophisch- 
historische Klasse, Denkschriften, vol. Iv (1913) 
pt. ii; Knudtzon, J. A., Die El-Amarna-Tafeln, Vor- 
derasiatische Bibliothek, vol. ii, 2 vols. (Leipsic 
1915). Middle Assyrian: David, Martin, 

and Ebeling, Erich, R. F., “Assyrische Rechtsurkun- 
den” in Zeitschrift ftir vergleichende Rechtstoissen- 
sckaft, vol. xliv (1929) 305-81, reprinted (Stuttgart 
1929). Subaraean: Chiera, Edward, and 

Speiser, E, A., “Selected ‘Kirkuk* Documents” in 
American Oriental Society, Journal, vol. xlvii (1927) 
36-60; Gadd, C. J., “Tablets from Kirkuk” in Revue 
d'assyriologie et d*archiologie orientale, vol. xxiii (1926) 
49-161. Hittite: Friedrich, Johannes, 

Staatsvertrdge des Hatti-Reiches in hethitischer 
Sprache, Vorderasiatisch-Sgyptische Gesellschaft, 
Mitteilungen, nos. 31 and 34, 2 vols. (Leipsic 1926- 
30); Weidner, E. F., Politische Dokumente aus 
Kleinasien, Boghazkoi-Studien, nos. 8-9 (Leipsic 
1923). Neo-Assyrian: Kohler, J., and 

Ungnad, Arthur, Assyrische Rechtsurkunden (Leipsic 
1913); Royal Correspondence of the Assyrian Empire, ed. 
and tr. by Leroy Waterman, University of Michigan, 
Studies, Humanistic series, nos. 17-19, 3 vols. (Ann 
Arbor 1930-31). Neo-Babylonian: Aug- 

apfel, Julius, “Babylonische Rechtsurkunden aus der 
Regierungszeit Artaxerxes i und Darius 11” in Kaiser- 
liche Akademie der Wissenschaften in Wien, Philo- 
sophisch-historische Klasse, Denkschriften, vol. lix 
(1917) pt. iii; Kohler, Josef, and Ungnad, Arthur, 
Hundert ausgewdhlte Rechtsurkunden aus der Spdtzeit 
des babylomschen Schrif turns (Leipsic 1911); Babylo- 
nische Vertrdge des Berliner Museums, ed. and tr. into 
German by F. E. Peiser (Berlin 1890); Neubabylo- 
nische Rechts- und Verzoaltungsurkunden, ed. by M. San 
Nicol6 and A. Ungnad, vol. i- (Leipsic 1929- ). 

Monographs: Dcimel, Anton, Sumerische Tempel- 
Tvirtschaft, Analecta orientalia, no. 2 (Rome 1931); 
Schneider, Anna, Die sumerische Tempelstadt, Staats- 
wissenschaftliche Beitrdge, no. 4 (Essen 1920); Flach, 
Jacques, “Le code de Hammourabi et la constitution 
originaire de la propri^t^ dans I’ancienne Chaldee” in 
Revue historique, vol. xciv (1907) 272-89; David, 
Martin, Die Adoption im altbabylonischen Recht, 
Leipziger rechtswissenschaftliche Studien, no. 23 
(Leipsic 1927); Eilers, Wilhelm, Gesellschaft^ormen 
im cdtbabylonischen Recht, Leipziger rechtswisaen- 
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schaftliche Studicn, no. 65 (Leipsic 1930); Ko- 
schaker, P., Rechtsvergleichende Studien zur Gesetzge^ 
hung Hammurapis (Leipsic 1917), and “Observations 
juridiques sur ‘ibila-ablum* ” in Revue d*assyrtologie 
orientale, vol. xi (1914) 29-42; Lautner, J. G., Die rich- 
terliche Entscheidung und die Streitbeendigung im alt- 
babylonischen Prozessrechte^ Leipziger rechtswissen- 
schaftliche Studien, no. 3 (Leipsic 1922); Mazzerella, 
Giusseppe, Gli elementi irriduttihili dei sistemi giuridicif 
2 vols. (Catania 1918-20); San Nicolb, Marian, Die 
Schlussklauseln der altbabylonischen Kauf- und Tausch- 
vertrdge, MUnchener Beitragc zur Papyrusforschung, 
no. 4 (Munich 1922); Schupfer, F., “La legge di 
Hammurabi” in R. Accademia Nazionale dei Lincei, 
Memories 5th sen, vol. xvi (1922) 413-544; Schwenz- 
ner, Walter, Zum altbabylonischen Wirtschaftsleben, 
Vordcrasiatische Gesellschaft, Mitteilungen, no. 19 
(Leipsic 1915); Landsberger, Benno, “Assyrische 
Handel skolonien in Kleinasien” in Alte Orientt vol. 
xxiv (1925) pt. iv; Cuq, Edouard, “Les actes juri- 
diques susiens” in Revue tPassyriologie et d*archiologie 
orientate^ vol. xxviii (1931) 47-71; Gdtze, Albrecht, 
“Das Hethiter-Reich” in Alte Orient ^ vol. xxvii (1927— 
29) pt. ii; KoroSec, V., Hethitische Staatsvertrdge, 
Leipziger rechtswissenschaftliche Studien, no. 60 
(Leipsic 1931); Koschaker, P., “Neue keilschriftliche 
Rechtsurkunden aus der El-Amama-Zeit” in Sach- 
sische Akademie der Wissenschaften, Leipsic, Philo- 
logische und Historische Klasse, Abhandlungen, vol. 
xxxix (1928) no. 5, and “Fratriarchat, Hausgemein- 
schaft und Mutterrecht in Keilschriften” in Zeit- 
schrift filr Assyriologie, n.s., vol. vii (1932); Speiser, 

E. A., “New Kirkuk Documents Relating to Fam- 
ily Laws” in American Schools of Oriental Re- 
search, Annual, vol. x (1928-29) 1-73; Steinmetzer, 

F. , Die babylonischen Kudurru als Urkundenform, GOr- 
res- Gesellschaft, Studien zur Geschichte und Kultur 
des Altcrtums, vol. xi, no. 4-5 (Paderborn 1922); 
Johns, C. H. W,, Assyrian Deeds and Documents, 4 vols. 
(Cambridge, Eng. 1898-1923) vols. ii-iv; Klauber, E. 

G. , Assyrisches Beamtentum nach Brief en aus der Sar- 
gonidenzeit, Leipziger semitistische Studien, vol. v, 
no. 3 (Leipsic 1910); Dougherty, R. P., The ShirkHtu 
of Babylonian Deities, Yale Oriental series. Researches, 
vol. V, no. 2 (New Haven 1923); Ebeling, E., Neubaby- 
lonische Briefe aus Uruk, vols. i-iii (Berlin 1930- ); 
Kohler, J., and Peiser, F. E., Aus dem babylonischen 
Rechtsleben, 4 vols. (Leipsic 1890-98); Koschaker, P., 
Babylonisch-assyrischesBiirgschaftsrecht (Leipsic I gi i); 
Kriickmann, O., Babylonische Rechts- und Verwal- 
tungsurkunden (Weimar 1931); San Nicolb, M., “Ei- 
niges aus den neubabylonischen Rechtsurkunden” in 
Zeitschrift der Savigny-Stiftung, Romardstische Abtei- 
lung, vol. xlix (1929) 24-54; Schwenzner, Walther, 
“Beitrage zur Kultur- und Wirtschaftsgeschichte des 
alten Orients” in Archiv fUr Keilschriftforsckung, vol. 
ii (1924-25) 107-19; Koschaker, P., Uber einige 
griechische Rechtsurkunden aus den dstlichen Rand- 
gehieten des Hellenismus, Slchsische Akademie der 
Wissenschaften, Philologisch-Historische Klasse, Ab- 
handlungen, vol. xlii, no. i (Leipsic 1931). See 
also articles relating to law in Reallexikon der Vor- 
geschichte, ed. by Max Ebert, 15 vols. (Berlin 1924-32), 
and in the Reallexikon der Assyriologie, ed. by Eridi 
Ebeling and Bruno Meissner, vol. i- (Berlin 1932- ). 
Detailed references for recent books and articles 
may be found in the bibliographical surveys in the 


Zeitschrift fur Assyriologie (Berlin) and the Archiv 
fUr Orientforschung (Berlin). ^ 

For Jewish Law: Smith, J. M. Powis, The Origin 
and History of Hebrew Law, University of Chi- 
cago, Publications in Religious Education, Handbooks 
of Ethics and Religion (Chicago 193 1); Menes, Abram, 
Die vorexilischen Gesetze Israels im Zusammenhang 
seiner kulturgeschichtlichen Entwicklung, Zeitschrift fUr 
alttestamentische Wissenschaft, Supplement no. i, 
vol. i- (Giessen 1928- ); Fdrster, Gerhard, Das 
mosaische Strafrecht in seiner geschichtlichen Entwick- 
lung (Leipsic 1900); Eberharter, Andreas, Das Ehe- 
und Familienrecht der Hebrder, Alttestamentliche Ab- 
handlungen, pt. v, vols. i-ii, 2 vols. (Miinster 1914); 
Jirku, Anton, Das weltliche Recht im Alten Testament 
(Gutersloh 1927); Schmbkel, Hartmut, Das ange- 
wandte Recht im Alten Testament (Leipsic 1930); 
Mandl, Max, Das Sklavenrecht des Alten Testamentes 
(Hamburg 1886); Cook, S. A., The Laws of Moses and 
the Code of Hammurabi (London 1903); Muller, 

D. H., Die Gesetze Hammurahis und ihr Verhdltnis 
zur mosaischen Gesetzgebung (Vienna 1903); Ring, 

E. D., Israels Rechtsleben im Lichte der neuentdeckten 
assyrischen und hethitischen Gesetzesurkunden (Stock- 
holm 1926); Kohler, Josef, “Darstellung des talmudi- 
schen Rechtes” in Die rechtswissenschaftliche Sektion, 
ed. by Lazarus Goldschmidt, 2 vols. (Berlin 1907) 
vol. ii, p. 1198-1252; Rapaport, M. W., Der Talmud 
und sein Recht (2nd ed. Berlin 1912); Gulak, Ascher, 
Jesode ha-mishpat ha-ibri (Foundations of Hebrew 
law), 4 vols. (Berlin 1922), and Le-choker toldoth ha- 
mishpat ha-ibri (Studies in Hebrew law) (Jerusalem 
1929); Frankel, Zacharias, Der gerichtliche Beweis 
nach mosaisch-talmudischem Rechte (Berlin 1846), and 
Grundlinien des mosaisch-talmudischen Eherechts (Bres- 
lau i860); Fassel, H. B., Das mosaisch-rabbinische 
Civilrecht, 2 vols. (Vienna 1852-54), and Das mosa- 
isch-rabbinische Strafgesetz und strafrechtliche Ge- 
richtsverfahren (Gross-Kanizsa 1870); Auerbach, Leo- 
pold, Das jUdische Obligationenrecht (Berlin 1870-71); 
Blau, Ludwig, Die judische Ehescheidung (Strasbourg 
1911-12); Bloch, Moses, Das mosaisch-talmudische 
Erbrecht (Budapest 1890), and Der Vertrag nach 
mosaisch-talmudischem Rechte (Budapest 1893), and 
Das mosaisch-talmudische Bezitzrecht (Budapest 1897), 
and Die Vormundschaft nach mosaisch-talmudischem 
Rechte (Budapest 1904), and Das mosaisch-talmudi- 
sche Strafgerichtsverfahren, Jahresbericht der Landes- 
Rabbinerschule in Budapest, no. xxiv (Budapest 
1901); Freund, L., Zur Geschichte des Ehegilterrechtes 
bei den Semiten, Akademie der Wissenschaften, Philo- 
sopliisch-historische Klasse, Sitzungsberichte, vol. 
clxii, pt. i (Vienna 1909); Duschak, Moritz, Das mosa- 
isch-talmudische Eherecht (Vienna 1864); Neubauer, 
Jakob, Beitrage zur Geschichte des biblisch-talmudi- 
schen Eheschliessungsrechts, Vorderasiatisch-Aegypti- 
sche Gesellschaft, Berlin Mitteilungen, nos. xxiv-xxv, 
2 pts. (Leipsic 1919-20); Epstein, L. M., The Jewish 
Marriage Contract (New York 1927); Hildesheimer, 
E. E., Das judische Gesellschaftsrecht (Leipsic 1930); 
Rubin, Simon, Das talmudische Recht at^f den ver- 
schiedenen Stufen seiner Entwicklung, pt. i, vol. i- (Vi- 
enna 1920- ); Aptowitzer, V., Die syrischen Rechts- 
bUcher und das mosaisch-talmudische Recht, Akademie 
der Wissenschaften, Philosophisch-historische Klasse, 
Sitzungsberichte, vol. ebdii, pt. v (Vienna 1909); 
Assaf, S., Bathei ha-din (Courts) (Jerusalem 1924); 
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Goodenough, E, R., The yurispmdence of the Jetoish 
Courts in Egypt (New Haven 1929); Finkdstein, 
Jeunsh Self-government in the Middle Ages (New 
York 1924); Rapaport, M. W., “Biblisch-talmudisch- 
rabbinisches Recht der Juden” in Scritti giuridici 
dedicati et offerti a Giompietro Chironit 3 vols. (Turin 
1915) vol. iii, p. 83-106; Tschernowitz, C., “Bcitrag 
zur Erforschung der Geschichte des jCidischen Rechts’* 
in Zeitschnft fur vergleichende Rechtswissenschafty vol. 
xxvii (1912) 404-24; Isaacs, Nathan, “The Influence 
of Judaism on Western Law” in The Legacy of Israel, 
ed. by E. R. Bevanand C. Singer (Oxford 1927) p. 377- 
406; Bentwich, N., “The Application of Jewish Law 
in Palestine” in Journal of Comparative Legislation 
and International Law, 3rd ser., vol. ix (1927) 59-67. 
For further bibliography see Eisenstadt, S.,E« mishpat 
(Bibliography of Jewish law) (Jerusalem 1931). 

For Greek Law: Of special importance are: 
Beauchet, L., Htstoire du droit privi de la republique 
athinierme, 4 vols. (Paris 1897); Lipsius, J. H., Das 
attische Recht und Rechtsverfahren, 3 vols. (Leipsic 
1905-15); Hermann, K. F., Lehrbuch der griechischen 
Rechtsaltertilmer, ed. by Theoda Thalheim, Lehrbuch 
der griechischen Antiquitslten, vol. ii, pt. i (3rd rev. 
ed. Freiburg i. Br. 1884); Weiss, Egon, Griechisches 
Privatrecht auf rechtsvergleichender Grundlage, vol. 
i- (Leipsic 1923- ); Pappoulias, D. P., T6 ^EWijviKoy 

'Aaracdu AUatov kif riji lcTopiKi\L airroG (Greek 

civil law in its historical development) (Athens 1912), 
tr, into Dutch by J. C, Naber in Themis, vol. 
Ixxiv (1913) 153-77; Paoli, U. E., Studi di diritto 
attico (Florence 1930). Among valuable English works 
are: Calhoun, G. M., The Growth of Criminal Law in 
Ancient Greece (Berkeley, Cal. 1927); Vinogradoff, 
Paul, Outlines of Historical Jurisprudence, 2 vols. 
(London 1920-22) vol. ii; Bonner, R. J., and Smith, 
G., The Administration of Justice from Homer to 
Aristotle, vol. i- (Chicago 1930- ). For a general 
bibliography see: Calhoun, G. M., and Delamere, 
Catherine, A Working Bibliography of Greek Law 
(Cambridge, Mass. 1927). 

For Hellenistic and Greco-Egyptian Law: 
General Works: Mitteis, L., Reichsrecht und Volks- 
recht in den ostlichen Provinzen des rdmischen Kaiser- 
reichs (Leipsic i8gi); Mitteis, L., and Wilcken, U., 
Grundzuge und Chrestomathie der Papyruskunde, 2 
vols. (Leipsic 1912); Modica, M., Introduzione alio 
studio della papirologia giuridica (Milan 1914); Meyer, 
P. M.., Juristische Papyri (Berlin 1920); Weiss, Egon, 
Griechisches Privatrecht auf rechtsvergleichender Grund- 
lage, vol. i- (Leipsic 1923- ). 

Special Works: Hellenistic: Haussoullier, B.,“Une 
loi grecque in^dite sur les successions ‘ab intestate* ** 
in Revue historique de droit frangais et Stranger, 4th 
ser., vol. ii (1923) 515-53; Koschaker, P., Uber einige 
griechischen Rechtsurkunden aus den Sstlichen Rand- 
gebieten des Hellenismus, SSchsische Akademie der 
Wissenschaften, Philologisch-historischc Klasse, Ab- 
handlungen, vol. xlii, no. i (Leipsic 1931); Clay, A. T., 
Legal Documents from Erech, Dated in the Seleucid Era, 
Babylonian Records in the Library of J. Picrpont 
Morgan, vol. ii (New York 1913); Stroux, J., and 
Wenger, L., Die Augustus-Inschrift auf dem Markt- 
platz von Kyrene, Bayerische Akademie der Wissen- 
schaften, Philosophisch-philologische und Histo- 
rische Klasse, Abhandlungen, vol. xxxiv, no. 2 (Mu- 
nich 1928). Greco-Egyptian: Wocss, F. 
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von, Untersuchungen Uber das Urlmndenwesen und den 
PuMizitdtsschutz im rdmischen Agypten, Miinchener 
Beitrfige zur Papyrusforschung und antiken Rechts- 
geschichte, pt. 6 (Munich 1924); Kreller, H., Erb^ 
rechtliche Untersuchungen auf Grund der graeco- 
aegyptischen Papyrusurkunden (Leipsic 1919); Aran- 
gio-Ruiz, V., Lineamenti del sistema contrattuale nel 
diritto dei papiri and Persone e fctmiglia nel diritto del 
papiri, Universitk Cattolica del Sacro Cuore, Pubbli- 
cazione, 2nd ser., Scienze juridiche, vol. xviii (Milan 
1928) and vol. xxvi (Milan 1930); Schonbauer, Ernst, 
Beitrdge zur Geschichte des Liegenschaftsrechtes im 
Alter turn (Leipsic 1924); Bemeker, Erich, Zur Ge- 
schichte der Prozesseinleitung im ptolemdischen Recht 
(Munich 1930); Taubenschlag, R., Das Straf recht im 
Recht der Papyri (Leipsic 1916). 

Surveys of Sources and Secondary Materials: 
Meyer, P. M., “Juristischer Papyrusbericht” in Zeit- 
schrift ftir vergleichende Rechtswissenschaft, vol. xxxix 
(1921) 220-82, and vol. xl (1923) 174-219, continued 
in Zeitschrift der Savigny-Stiftung fUr Rechtsge- 
schichte. Romardstische Abteilung, vol. xliv (1924) 
581-618, vol. xlvi (1926) 305-49, vol. xlviii (1928) 
587-633» vol. 1 (1930) 503-50» and vol. Hi (1932) 
356-411; Wenger, L., “Neue Rechtsurkunden’* in 
Kritische Vierteljahresschrift ftir Gesetzgebung und 
Rechtswissenschaft, 3rd ser., vol. xiv (1912) 551-68, 
vol. XV (1913) 339-74, vol. xviii (1919) 29-98, and vol. 
XX (1923) 1-112, and “Juristische Literaturiibersicht” 
in Archiv ftir Papyrusforschung und verwandte Gebiete, 
vol. ix (1930) 104-18, 257-314, and vol. x (1931) 98- 
176; Bell, H. I., and others, surveys in Journal of 
Egyptian Archeology, published quarterly in London 
since 1914. In general the Archiv ftir Papyrus- 
forschung und verwandte Gebiete, published irregularly 
in Leipsic since 1901, the Miinchener Beitrdge zur 
Papyrusforschung und antiken Rechtsgeschichte, pub- 
lished irregularly in Munich since 1913, and Aegyptus, 
pubUshed quarterly in Milan since 1920, are valu- 
able sources of Hellenistic law. 

For Germanic Law: Grimm, J., Deutsche Rechts- 
alterthumer, 2 vols. (4th ed. by A. Heusler and R. HUb- 
ner, Leipsic 1899); Deutsches Recht swdrterbuch, ed. by 
the Preussische Akademie der Wissenschaften, vols. 
i-viii (Weimar 1914-31); Amira, K. von, Grundrissdes 
germanischen Rechts, Grundriss der germanischen 
Philologie, vol. v (3rd ed. Strasbourg 1913); Brunner, 
Heinrich, Deutsche Rechtsgeschichte, 2 vols. (2nd ed. 
Leipsic 1906-28); Schroder, Richard, Lehrbuch der 
deutschen Rechtsgeschichte, ed. by Eberhard von 
Kiinssberg (7th ed. Berlin 1932); Gierke, Otto von, 
Deutsches Privatrecht, Systematisches Handbuch der 
deutschen Rechtswissenschaft, pt. ii, sect, iii, vols. 
i-iii, 3 vols. (Leipsic 1895-1917), and Das deutsche 
Genossenschaftsrecht, 4 vols. (Berlin 1868-1913); Hllb- 
ncr, Rudolf, Grundzuge des deutschen Privatrechts (5th 
ed. Leipsic 1930), tr. by F. S. Philbrick as A History 
of Germanic Private Law, Continental Legal History 
series, vol. iv (Boston 1918); Amira, Karl von. Die 
germanischen Todesstrafen, Bayerische Akademie der 
Wissenschaften, Munich, Philosophisch-philologische 
und Historische Klasse, Abhandlungen, vol. xxxi, pt. 
iii (Munich 1922); His, Rudolf, Geschichte des deut- 
schen Strqfrechts his zur Karolina, Handbuch der 
Mittelalterlichen und neueren Geschichte, pt. iii 
(Munich 1928); Maurer, K. von, Vorlesungen fiber 
altnordische Rechtsgeschichte, ed. by the Gesellschaft 
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dcr Wisacnschaften in Kristiania, 5 vols. (Leipsic 
X907-10); Amira, K. von, Nordgermantsches Ohliga- 
tionenrecht, 2 vols. (Leipsic 1882-95); Sievers, Edu- 
ard, Metrische Studien. iv. Die altschwedische Upp~ 
landslagh nebst Proben formvertvandter germamscher 
Sagdichtungy Sachsische Akademie der Wissenschaf- 
ten, Philologisch-historische Klasse, Abhandlungen, 
vol. XXXV, nos. i-ii, 2 vols. (Leipsic 1918-19); BI^- 
court, A. S. de, Kort begrip van het oud-vaderlandsch 
burgerlijk recht, 3 vols. (Groningen 1932); Holds- 
worth, W. S.y A History of English LaWy 9 vols. (3rd 
ed. London 1922-26); Die Gesetze der Angelsachseny 
ed. by F. Licbermann, 3 vols. (Halle 1903-16); 
Glasson, E. D., Histoire du droit et des institutions de 
la Francey 8 vols. (Paris 1887-1903); Hinojosa y Na- 
veros, Eduardo de, El elemento germdnico en el derecho 
espaflol (Madrid 1915); Schwerin, Claudius von, “Der 
Geist des altgermanischen Rechts** in Germanische 
Wiedererstehung, ed. by H. Nollau (Heidelberg 1926) 
pt. iii; Merk, W., Vom Werden und Wesen desdeutschen 
RechtSy Politisches Bildung Schriften, pt. ii, vol. ii 
(2nd ed. Langensalza 1926); Feine, H. E., Von der 
weltgeschichtlichen Bedeutung des germanischen Rechtesy 
Rostocker Universitats-Reden, no. i (Rostock 1926); 
Meyer, H., Recht und Volkstum (Gdttingen 1929). 

For Slavic Law: Vladimirsky-Budanov, M. F., 
Obzor istorii russkago prava (Survey of the history of 
Russian law) (6th ed. St. Petersburg 1909); Sergeye- 
vich, V. L, Russkiya yuridicheskiya drevnosti (Russian 
juridical antiquity), 3 vols. (2nd ed. St. Petersburg 
1900-03), and Lektsii i izsledovaniya po drevnei istorii 
russkago prava (Lectures and researches in the ancient 
history of Russian law) (4th ed. St. Petersburg 1911); 
Kutrzeba, S., Historya zrSdel dawnego prawa polskiego 
(History of the sources of ancient Polish law), 2 vols. 
(Lwdw 1925-26), and Historya ustroju polski w zarysie 
(Outlines of Polish legal history), 4 vols. (6th ed. 
Warsaw 1925); Taranovski, F. V., Uvod u istoriju 
slovenskich prava (Introduction to the history of Slavic 
law) (Belgrade 1922); Saturnfk, T., Prisphiky k Breni 
byzantskiho prdva u Slovanu (Contributions to the 
spread of Byzantine law among the Slavs), Ceskd 
Akademie Ved a Umenf, Rozpravy, sect, i, no. 64 
(Prague 1922), and Jihoslovansk^ prdvo soukromi ve 
suetle prdvnich obyceju (Jugoslav private law in the 
light of legal customs) (Prague 1926); Dabkowski, P., 
Pratuo prywatne polskie (Polish private law), 2 vols. 
(Lwdw 1910-11); Soloviev, A., Odabrani spomernci 
srpskog prava {od xii do kraja xv veka) (Selected ex- 
amples of Serbian law from the 12th to the 15th cen- 
tury) (Belgrade 1926); Sigel, F. F., Lectures on Sla- 
vonic LaWy Ilchester Lectures, 1900 (London 1902); 
Kovalevsky, M. M., Modern Customs and Ancient 
Laws of Russia (London 1891); Lehr, Ernest, Eliments 
de droit civil russe, 2 vols. (Paris 1877-90); Maciejow- 
aki, W. A., Historya prawodawstw slowianskichy 6 vols, 
(2nd ed. Warsaw 1856-65), tr. by F. J. Buss and M. 
Nawrocki as Slavische RechtsgeschichtCy 4 vols.^(Stutt- 
gart 1835-39); Jirecek, H., Slovanski prdvo v Cechdeh 
a na Morav^y 2 vols. (Prague 1863-64), German edi- 
tion aa Das Recht in Bdhmen und Mdhreny 2 pts. 
(Prague 1865-66); Turner, Paul, Slawisches Familien- 
recht (Strasbourg 1874); Ott, Emil, Beitrdge zur 
Receptions-Geschichte des rdmisch-canonischen Processes 
in den bdhmischen Ldndern (Leipsic 1879); Gdtz, L. K., 
Das russische Rechty 4 vols. (Stuttgart 1910-13), and 
Deutsch-russische Handelsvertrdge des Mittelalters, 


Hamburgisches Kolonialinstitut, Abhandlungen, vol. 
xxxvii (Hamburg 1916); Peterka, Otto, Rechtsge- 
schichte der bdhmischen Ldndery 2 vols. (Reichenberg 
1923-28). 

See also Zeitschrift ftir vergleichende Rechtswissen- 
schafty published quarterly in Stuttgart since 1878; 
Zeitschrift fur slavische Philologicy published semi- 
annually in Leipsic since 1924; Revue historique de 
droit frangais et itrangcTy published quarterly in 
Paris since 1855. 

For Celtic ^Law: Arbois de Jubainville, H., and 
Collinet, P., Etudes sur le droit celtiquey Coura de 
Littdrature Celtique, vols. vii-viii (Paris 1895), and 
La famille celtique (Paris 1905); Ginnell, Laurence, 
The Brehon Laws (I^ndon 1894); Dublin, National 
Library of Ireland, Bibliography of Irish Philology 
and of Printed Irish Literature (Dublin 1913); Mac- 
Neill, Eoin, Celtic Ireland (Dublin 1921), “Ancient 
Irish Law; the Law of Status or Franchise** in Royal 
Irish Academy, Dublin, ProceedingSy vol. xxxvi, sect. 
C (1923) 265-316, “Ireland and Wales in the History 
of Jurisprudence’* in StudieSy vol. xvi (1927) 245-58, 
605-15, and “Early Irish Laws and Institutions** in 
New York University Law Quarterly RevieWy vol. vii 
(1930) 849-65, and vol. viii (1930-31) 81-108, 271-84; 
Bryant, S., Libertyy LaWy and Order under Native 
Irish Rule (London 1923). It should be noted that 
much of the work on Irish law is dominated by pre- 
conceptions of primitivism and tribalism; there is no 
really adequate history of Irish law. The Ancient 
Laws of Irelandy 6 vols. (Dublin 1865-1901), an edi- 
tion of the Irish law tracts undertaken by a royal 
commission, also leaves much to be desired. TTie 
printed texts require critical revision, and the trans- 
lations are often inaccurate. Various other tracts not 
found in this series have since been competently 
edited and published, notably by Kuno Meyer and 
Rudolf Thurneysen. 

For Welsh Law: Ellis, T. P., Welsh Tribal Law 
and Custom in the Middle AgeSy 2 vols. (Oxford 1926), 
and bibliography of previous works there cited; 
Wade-Evans, A. W., Welsh Mediaeval Law (Oxford 
1909), a text of the laws of Howel the Good, with crit- 
ical apparatus. 

For Chinese Law: Si6 Ch6ou Tang, Esquisse d*une 
histoire du droit chinois, vol. i- (Paris 1924- ); 
Parker, E. H., “The Principles of Chinese Law and 
Equity” in Law Quarterly Review, vol. xxii (1906) 
1 90-2 1 2; Wu, Kuo- Cheng, Ancient Chinese Political 
TAconw (Shanghai 1928); Thomas, E. D., Chinese Po- 
litical Thought (New York 1927); Li, Sin-yang, Doc- 
trines du droit public en Chine antique (Paris 1928); 
Plath, J. H., “Gesetz und Recht im alten China nach 
chinesischen Quellen** in Akademie der Wissenschaft, 
Philosophisch-philologische Classe, Abhandlungeny 
vol. x (Munich 1866) p. 673-90; Kohler, J., Das chi- 
nesische Straf recht (Wiirzburg 1 886); Alabaster, Ernest, 
Notes and Commentaries on Chinese Criminal Law 
(London 1899); Phan Van Truong, Le droit pinal d 
trovers ranciemte legislation chinoise (Paris 1922); Vogel, 
Werner, “Die historischen Grundlagen des chine- 
sischen Strafrechts** in Zeitschrift ftir vergleichende 
Rechtswissenschafty vol. xl (1922) 37-134; Mdllen- 
dorff, P. G. von. Das chinesische Familienrecht 
(Shanghai 1895); Franke, Otto, Die Rechtsverhdlt- 
nisse am Grundeigentum in China (Leipsic 1903); 
Hoang, Pierre, Le mariage chinois au point de vue ligal 
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(and ed. Shanghai 1915), and Notions techmques 
sur la proprUti en Chine (Shanghai 1897); Riasa- 
novsky, V. A., Fundamental Institutions of Chinese 
Civil Law (Harbin 1926), and The Modem Civil Law 
of China, 2 vols. (Harbin 1927-28); Keeton, G. W., 
The Development of Extraterritoriality in China, 2 
vols. (London 1928) vol. i, ch. iii and vol. ii, ch. ix; 
La codification du droit de la famille et du droit 
des successions. Rapport prisent^ au conseil Ugislatif 
du gouvernement national (Shanghai 1931); Escarra, 
Jean, “Western Methods of Researches into Chinese 
Law” in Chinese Social and Political Science Review, 
vol. viii (1924) 227-48, and “Sources du droit 
positif actuel de la Chine” in Acaddmie Internationale 
de Droit Compard, Travaux, ist sen, vol. i (Berlin 
1929) p. 53-124; International Academy of Com- 
parative Law, Studies, ist ser., fasc. i (Halle 1929), 
with a general bibliography of Chinese law. 

For Japanese Law: Wigmore, J. H., A Panorama 
of the World*s Legal Systems, 3 vols. (St. Paul 1928) 
vol. ii, ch. viii, and “Materials for the Study of 
Private Law in Old Japan” in Asiatic Society of Japan, 
Transactions, vol. xx (1892) Supplement 1-3; San- 
som, G, 'Q., Japan (London 1931) p. 156-72, 447-54; 
Gubbins, J. H., “Laws of the Tokugawa Period” 
in Asiatic Society of Japan, Transactions, vol. xxvi 
(1898) 154-62; Kohler, J., “Studien aus dem japa- 
nischen Recht” in Zeitschrift fur vergleichende Rechts- 
xjuissenschaft, vol. x (1891-92) 376-449; De Becker, 
J. E., “Elements of Japanese Law” in Asiatic Society 
of Japan, Transactions, vol. xliv (1926) pt. ii, and 
The Principles and Practice of the Cvinl Code of 
Japan (London 1921); Hozumi, N., Lectures on the 
New Japanese Civil Code (2nd ed. Tokyo 1912); 
Takayanagi, K., “Reception and Influence of Occi- 
dental Legal Ideas in Japan” in Institute of Pacific 
Relations, Japanese Council (1929), Western Influ-' 
ences in Modern Japan, no. 4 (Chicago 1931) p. 70-89; 
Masujima, R., “The Present Position of Japanese Law 
and Jurisprudence” in American Law Review, vol. 
xxxvii (1903) 161-90; Weipert, H., “Japanisches 
Familien- und Erbrecht” in Deutsche Gesellschaft 
fiir Natur und Volkerkunde Ostasiens, MitteUungen, 
vol. v (Berlin 1889) no. 43; Hozumi, N., Ancestor 
Worship and Japanese Law (3rd ed. Tokyo 1913); Oda, 
Yorodzu, Sources du droit positif actuel du Japon, 
Studies of the International Academy of Comparative 
Law, ist ser., fasc. i (Halle 1929); Noguchi, S., Die 
Entwicklung des Versicherungsgedankens in Japm 
(Gottingen 1926) p. 11-15; “^rly Feudal Law 
Japan” in Japan Society, London, Transactions and 
Proceedings, vol. vii (1905-07) 410-17. 

For Hindu Law: Manu, Institutes of Hindu Law, 
tr. by William Jones (Calcutta 1794), The Qr^tnarwes 
of Manu, tr. by A. C. Burnell, ed. by E. W- Hopkins 
(London 1884), The Laws of Manu, tr. by J. G. 
Bdhler, Sacred Books of the East, vol. xxv (Oxford 
1886), The Institutes of Vishnu, tr. by J- Jolly, Sacred 
Books of the East, vol. vii (Oxford 1880), and The 
Minor Law Books, tr. by J. Jolly, Books of the 

East, vol. xxxiii (Oxford 1889) pt. i; Hindu Law Books, 
tr. by Borrodaile and others efd ed. by Whitley 
Stokes (Madras 1865); Kautilyu (Chdnakya), Artha- 
idstra, tr. by R. Shamasastry/f3rd ed. Mysore 1929); 
Mandlik, V. N., The Vyavihdra Mayiikha, 2 vols. 
(Bombay 1880); Jolly, Juliui» Recht und Sitte, Grund- 
riss der indo-arischen Phii^ogie und Altcrtumskunde, 
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vol. ii, pt. viii (Strasbourg 1896), tr. by B. Ghosh, 
Greater India Society publications, no. ii (Calcutta 
1928), and Outlines of an History of the Hindu Law 
of Partition, Inheritance and Adoption, Tagore Law 
Lecture, 1883 (Calcutta 1885); Banctjec, G., The 
Hindu Law of Marriage and Stridhana, Tagore Law 
Lecture, 1878 (2nd ed. Calcutta 1896); Bhattdchdryya, 
K. K., The Law Relating to the Joint Hindu Family, 
Tagore Law Lectures, 1884-85 (Calcutta 1885); 
Sarvadhikari, R., The Principles of the Hindu Law 
Inheritance, Tagore Law Lecture, 1880 (CalcutW 
1882); Sen, Priyanath, The General Principles of Himu 
Jurisprudence, Tagore Law Lecture, 1909 (Cakmtta 
1918); Kane, P. V., History of Dharmasastrm, vol 
i- (Poona 1930- ); Mayne, J. D., ^ Tre/atise on 
Hindu Law and Usage (gth ed. rev. by V. M/ Troitcr, 
Madras 1922); Mulla, D. F., Principles of Jnindu Law 
(Bombay 1912). , 

For Burmese Law: Forchhammer, Emmanuel, An 
Essay on the Sources and Development of Burmese Law 
(Rangoon 1885); Rigg, A. E., “The )BudJnist Law of 
Succession in Burma” in Journal of Comparative Leg- 
islation and International Law, 3rd sen, vol. xiii (1931) 
43 - 55 - 

LAW ENFORCEMENT, wiiile it may refer to 
the process by which public Order is maintained, 
refers more significantly to a public attitude or 
ideal of government. It is the purpose here to 
deal not with the myriad processes of enforcing 
laws {see Justice, Administration of) but with 
the idealized concept of law enforcement which 
occupies such a prominent place in the recent 
legal and political literature. In a sense the no- 
tion of law enforcement is inseparable from law, 
because no law is passed without some expecta- 
tion of enforced obedience. Yet by imperceptible 
gradation the emphasis is often changed from 
the social purpose or the merits of the rule itself 
to the notion that the prestige of government de- 
pends on its enforcement; and enforcement be- 
comes directed not to serving public safety or 
convenience but to justifying a moral attitude 
toward law regardless of public convenience. 
Arising at first from a real necessity for enforce- 
ment, the ideal of law enforcement tends to grow 
mystical and abstract and has progressively less 
to do with actual enforcement. 

The laws to which the creed of law enforce- 
ment attaches itself are not necessarily those of 
the greatest social significance. It is notably ab- 
sent in so-called civil cases, including such im- 
portant fields as negligence, breach of contract, 
public utilities, rate making and corporate merg- 
ers. Attorneys who contrive devices for avoiding 
the consequences of these laws maintain posi- 
tions of impregnable respectability. Yet the 
prestige of the state might logically be more in- 
volved in the enforcement of such laws than in 
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the incarceration of an occasional bootlegger. 
The creed attaches also as a rule to laws which 
not only are not enforced but which are in the 
social situation difficult of enforcement. Thus 
the enforcement of rules requiring chastity of 
priests in the Middle Ages, forbidding card 
playing in the Methodist church and prohibiting 
the sale of intoxicating liquor in the United 
States is clothed with an emotional importance 
which increases as the law’s are ignored. In the 
process of emotional construction laws and 
penalties are heaped on one another, appeals are 
niide to civic consciousness, oratory is added to 
reason, with an intensity of feeling that allows 
more ugnihcant social problems to be obscured. 

The f roblem of criminal administration pre- 
sents two aspects — the keeping of order in the 
community and the dramatization of the moral 
notions of tht community. The first is primarily 
a problem for the police and the system of prose- 
cution and is litfje overlaid with moral and emo- 
tional considerations. In fact the quality of the 
economic system and its impact on individuals 
are probably more important in preserving 
order than any system of criminal law. The 
honest prosecutor, except for the occasional 
fanatic, is necessarily more concerned with the 
suppression of dangerous individuals than with 
law enforcement as an end in itself. To him the 
criminal code is a very practical assortment of 
weapons, and the fact that there exist more 
laws than he can ever enforce does not greatly 
trouble him. Unimportant offenders are speedily 
disposed of by the offer of inducements to plead 
guilty. The important criminal against whom in- 
sufficient evidence exists may be sentenced for 
the suspected offense under some other law; or 
he may be induced to plead guilty on a com- 
promise basis because he is ignorant of the 
strength of the case against him. The first object 
of the prosecutor is to put him behind bars. The 
ideal of law enforcement, with its distrust of 
“bargains,” its demand for uniform sentences 
and its emphasis on laws rather than individuals, 
is pushed into the background when the practi- 
cal concern is one of public safety. 

The second aspect of criminal law administra- 
tion is its role in dramatizing the moral notions 
of the community. It is here that the courts find 
their chief function and the ideal of law enforce- 
ment is most operative. The trial of “Al” Ca- 
pone, against whom no sufficient evidence of 
racketeering had been found and who was 
sentenced under a tax measure, was hailed 
throughout the United States as a triumph of 


kw enforcement. Everyone felt better because 
of the emotional significance of the vindication of 
“law.” In the same way, when the convictibn of 
an admitted whisky ring, against which ample 
evidence existed, was reversed by the United 
States Supreme Court on the ground of un- 
reasonable search, the ideal of individual free- 
dom from governmental tyranny was dramatized. 

The ideal of law enforcement as it has become 
a part of the contemporary political conscious- 
ness may be stated somewhat as follows; laws 
(particularly criminal laws) are sacred; whatever 
their social consequences or by whatever political 
methods they have been passed, they must be 
respected and enforced until repealed; they must 
be respected that they may be enforced and en- 
forced that they may be respected; non-enforce- 
ment of any law leads to a disrespect for all laws, 
which in turn leads to non-enforcement of all 
laws. This reasoning is constantly molding atti- 
tudes toward criminal administration and its re- 
form. In the struggle over prohibition in the 
United States it has compelled even the op- 
ponents of the law to demand enforcement. A 
politician who would publicly advocate dis- 
regarding or relaxing any law would by common 
consent be endangering the structure of govern- 
ment. 

One of the results of the attitude is the prev- 
alent opinion that there are too many laws. 
There were 14,872 sections in the Missouri Re- 
vised Statutes of 1931; 17,875 in Michigan in 
1929 , 1 5,367 in Ohio and nine volumes in the New 
York Consolidated Laws. Obviously not all these 
sections can be enforced, but the improbability 
of enforcement seems to inspire a vague terror. 
Codes are often revised, but the revisions usually 
find some use for everything, and the intellec- 
tual method is not that of expurgation but of 
reconciliation — always a wordy process; as a re- 
sult criminal codes appear to be increasing in 
size rather than diminishing. Actually they tend 
to be palimpsests consisting of one law written 
over another, with nothing ever repealed, since 
they represent moral attitudes which have a way 
of persisting long after they are in direct con- 
flict with behavior. 

A second important effect of the unexamined 
assumptions back of the concept of law enforce- 
ment is found in the contradictions in which it 
involves the rhetoric and the actualities of the 
judicial system. Thus the courts enforce the 
criminal law, and therefore the verbal content of 
criminal law and procedure is deemed of the ut- 
most importance to public order; actually the 
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courts have only a minor part in the maintenance 
of pablic order Judged from the small percentage 
of cases which reach them. Again, criminal law is 
looked upon as a body of generally known rules 
which guide the ordinary citizen in his conduct; 
actually substantive criminal law may be most 
significantly seen as an arsenal of weapons to be 
used against such persons as the prosecuting of- 
ficer may deem a menace to public safety. Again, 
it is considered the duty of the prosecutor to en- 
force all criminal laws regardless of his own judg- 
ment about public policy, since compromises 
may lead to disrespect for law; actually it is the 
larger duty of the prosecutor to solve the prob- 
lem of public order, using the criminal code as 
an instrument rather than a set of commands; 
this makes it proper and necessary that he should 
enforce some laws, partially enforce others and 
ignore still others according to his best judg- 
ment. Finally, the bargaining process by which 
lighter sentences are traded for pleas of guilty is 
regarded as contrary to the ideals of criminal 
justice; actually criminal cases should be frankly 
compromised at the discretion of the prosecutor, 
since it is possible to try only a small proportion 
of criminal offenders and the method of compro- 
mise assists in the speedy disposition of minor 
cases and the punishment of important criminals 
against whom formal evidence is lacking. To 
these typical contradictions may be added 
others: the conflict between the law enforcement 
ideal of uniformity of sentences and the social 
desirability of individualized treatment of crim- 
inals; and the general conflict between standards 
of speed and number of convictions as tests of 
efficiency in prosecution, and the fact that a wise 
discretion might invoke a very large number of 
dismissals. 

This conflict between the ideal of law enforce- 
ment and the demands of realistic criminal ad- 
ministration compels the necessary compromises 
of criminal cases to be carried on sub rosa, while 
openly they are condemned. Criminal reform is 
thus ^tilely directed at the elimination of bar- 
gain days” in court (when large numbers of un- 
important small offenders are given approxi- 
mately what they deserve) on the theory that if 
such cases were more relentlessly tri^ some 
good would come of it. The prosecutor is also 
placed imder the necessity of appearing to en- 
force all laws at once. Often he may be compelled 
by outside agencies actually to attempt to en- 
force laws which promote dissension and dis- 
order rather than public security. The philos- 
ophy of law enforcement permits him to make 


no selection of laws, while the necessities of the 
situation compel him to use a discretion only 
sporadically controlled by the zeal of outsiders. 
And when the ideal of law enforcement conflicts 
with older ideals no less tenaciously held, par- 
ticularly that of individual freedom from govern- 
mental encroachment, the moral choice grows 
highly complicated. 

The causes for the pervasive influence of the 
law enforcement ideal in the United States must 
be sought in the constitutional traditions of the 
country and in its social development. Back of it 
lies the English constitutional struggle in which 
the Parliament strove to subordinate the king to 
law and thereby invested law for the English 
speaking world with a sanctity which it has 
never entirely lost. Despite the lawless basis of 
the American Revolution and even of the consti- 
tution the idea regained its force once the new 
policy was established. Andrew Jackson in 
handling the threat of secession by South Caro- 
lina chose wisely not to talk about the highly 
debatable question of secession but to take his 
stand on the unquestioned assumption that 
“nullification” was an evil. The phrase had 
magic in it and was deeply burned into Ameri- 
can consciousness by the Civil War. It furnished 
an apt ideological basis for the enforcement of 
the prohibition law, pointing the moral that un- 
less all laws are enforced the governmental 
structure will totter. Finally, support for the 
doctrine was drawn from the fear of the invasion 
of immigrant groups with their lawless tradi- 
tions and institutions, felt by the “native” ele- 
ment in the population. 

Perhaps a different ideology concerning the 
criminal problems may be seeping into public 
consciousness with the notion that the problem 
of crime is that of the maladjusted individual 
rather than that of the unenforced law. Yet this 
notion has still a long struggle before it with the 
conflicting ideal that we must enforce laws in 
order that laws may be enforced or else face 
anarchy. 

Thurman Arnold 

See: Lawlessness; Constitutionalism; Justice, Ad- 
ministration of; Procedure, Legal; Prosecution; 
Police; Prohibition; Sumptuary Legislation; Blub 
Laws. 

Consult: United States, National Commission on Law 
Observance and Enforcement, Reports (1931); Arnold, 
T. W., “Progress Report on Study of the Federal 
Courts — No. 7'* in American Bar Association, 
vol. xvii (1931) 799-802; Illinois Association for 
Criminal Justice, The Illinois Crime Survey (Chicago 
1929); Pennsylvania, Commission Appointed to Study 
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the Laws, Procedure, etc., relating to Crime and 
Criminals, Report (Philadelphia 1929); Cleveland 
Foundation, Criminal Justice in Cleveland (Cleveland 
1922); Missouri Association for Criminal Justice, 
Survey Committee, The Missouri Crime Survey (New 
York 1926); Pound, Roscoe, Criminal Justice in Amer- 
ica (New York 1930); Hopkins, E. J., Our Lawless Po- 
lice (New York 1931); Zelitch, Judah, Soviet Admin- 
istration of Criminal Law^ University of Pennsylvania 
I^w School series, vol. v (Philadelphia 1931); 
Elliott, Mabel A., Conflicting Penal Theory in StaU 
utory Criminal Legislation since 1900 (Chicago 

1930)- 

LAW, JOHN (1671-1729), Scotch monetary 
theorist and financier. Law was bom in Edin- 
burgh. His life was extraordinary and his work 
marks a turning point in the evolution of mon- 
etary doctrines. The son of a goldsmith and 
active in all the controversies arising in England 
at the time of the creation of the -Bank of England 
in 1694, he elaborated many projects which he 
strove to have executed in various countries — 
England, Scotland, Austria, the Italian states, 
France. 

His doctrine was inspired in part by the work 
of various English publicists, such as Locke, 
Petty, Mun, Davenant, Barbon and North, and 
in part by the general economic condition of 
western Europe, especially France, at the end of 
the seventeenth century and the beginning of 
the eighteenth. A mercantilist, Law sought be- 
fore all else the development of the wealth and 
power of the state. Land, natural and industrial 
products and the inhabitants constitute the es- 
sential wealth of a country but these elements 
“depend on commerce and commerce depends 
on specie,” which consists of the precious metals. 
As the latter are relatively rare he conceived the 
scheme of substituting for metallic currency 
paper money, which can be created at will and 
more easily transported, the cost of which is 
insignificant and the circulation much freer. The 
paper currency would be secured, for example, 
by the value of a nation’s land and circulated by 
means of a public bank which would accept it 
and convert it eventually into specie. As the 
value of money does not result from its intrinsic 
nature but from the uses to which it is put, the 
public would gradually become accustomed to 
this new money and would desire no other; the 
bank would then be able to extend its activities — 
for example, to redeem the public debt by en- 
gaging in profitable commercial operations in 
the colonies and the like. 

In 1716 Law finally succeeded in winning the 
French government to his project and there con- 


sequently took place the creation of the Banque 
G^n6rale and of the Compagnie d ’Occident in 
1717 (enlarged in 1719 into the Compagnie des 
Indes), the fusion of the two institutions, the 
accession of Law to the general control of 
finances and the issue of nearly three billion 
notes to accomplish the redemption of the public 
debt in 1719-20. After four years of brilliant 
success the system encountered a lack of con- 
fidence, engendered by the overexpansion of the 
company’s activities, the increase in the issue of 
paper and the excessive haste with which Law 
wished to remold the political, economic and 
social structure of France. In less than a year 
the system broke down, resulting in the ruin of 
numerous individual speculators but having nev- 
ertheless reduced the burden of the debt service 
and leaving behind it a shipping company of 105 
vessels and grandiose colonial prospects. 

Although he was obliged to flee in 1720 Law 
did not lose courage; he multiplied his writings 
in defense of his conceptions and was about to 
be recalled to the financial administration of 
France when the regent, his protector, died in 
1723. He then retired to Venice, where he died 
in straitened circumstances. 

Paul Harsin 

Consult: Wiston-Glynn, A. Vi., John Law of Lauriston 
(Edinburgh 1907); Cay la, P., Les theories de Law 
(Paris 1909); Harsin, P., Doctrines monitaires et finan- 
cihes en France du xvi« au xviii» siicle (Paris 1928) p. 
1 15-210, and Etude critique sur la bibliographic des 
oeuvres de John Law (Li^ge 1928); Mann, K. F., “Die 
Vorgeschichte des Finanzsystems von John Law” in 
Schmollers Jahrbuch, vol. xxxvii (1913) 1165-1229, 
and “Der politische Ideengehalt von John Laws 
Finanzsystem” in Jahrbucher fur Nationalokonomie 
und Statistik, 3rd ser., vol. Iviii (1919) 97-122; Rohr- 
bach, R., Die geld- und kredittheoretischen Anschau- 
ungen John Laws, Volkswirtschaftliche Studien, no. 18 
(Berlin 1927); Strub, O., Laws Handels- undKolonial- 
politik, Ziiricher volkswirtschaftliche Studien, no. 7 
(Zurich 1913); Di Gennaro, M., Giovanni Law e 
V opera sua (Naples 1931). 

LAW MERCHANT is a branch of the law once 
applicable to the affairs of a particular class of 
individuals, merchants, and subsequently ex- 
tended in England and in America to commer- 
cial transactions generally. The body of legal 
rules which is called the law merchant is his- 
torically the most ancient in the modem law, so 
that knowledge of its history in mediaeval and 
to some extent in ancient times is essential to the 
comprehension of modem commercial law. In 
ancient Egypt contracts of sale and loans fol- 
lowed customary and general business forms; 
likewise in Babylon there were established legal 
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forms for documents, which were carefully pre- 
sented . In ancient Greece the commercial law 
was — as also later, in the Middle Ages — unwrit- 
ten and customary; foreign merchants were 
under no legal disability; contracts were informal; 
banking and exchange appeared; commercial 
paper payable to bearer and to order was not 
unknown; customary rates of interest were es- 
tablished; and there was a limited amount of 
agency. At Alexandria many of what were once 
considered to be features of the mediaeval law 
were in existence; the right to pursue an occupa- 
tion was confined to the members of a guild 
which had its own statutes, its own court and a 
special commercial code; its members abroad 
were grouped into specially privileged bodies, 
lived under their home laws and were governed 
by their own directors. 

To this considerable and developed body of 
the law Rome fell heir, but with one notable 
difference. Of all the fully developed legal sys- 
tems of the world only the Roman and the Eng- 
lish possessed no separately organized mercan- 
tile tribunals, no distinct codes of commercial 
law, but developed and administered the com- 
mercial law as a branch of the general law. 

But the more ancient mercantile rules were 
perfected by the Roman experience, and the 
results were summed up and codified by Justin- 
ian. This legacy was inherited by the later 
Roman, or Byzantine, Empire, to a lesser extent 
by the barbarian kingdoms and ultimately by the 
mediaeval cities. Even in western Europe, as the 
Lex visigothorum shows, foreign merchants were 
for long governed by their own laws and their 
causes were tried before their own judges; the 
merchants of Merovingian France were in com- 
mercial relationship with most of the other 
Mediterranean countries. In 796 Charlemagne 
wrote to Offa, king of Mercia, requesting pro- 
tection for his own merchants and promising it 
reciprocally to Mercian merchants “according 
to the ancient custom of commerce.” 

At the eastern end of the Mediterranean the 
later Roman Empire was for many centuries en- 
terprising, wealthy and powerful; and the exist- 
ing body of Roman law continued in force 
without demonstrable evidence of any break. 
But in addition to this law a new influence, the 
power of custom, was in the making. As early as 
540 the eastern prefect by order of Justinian as- 
sembled the captains concerned in maritime 
loans in order to ascertain what the current cus- 
toms then were. After this time the influence of 
legislation, never great, practically disappeared 


and the influence of custom came to the fore and 
was thenceforth the means by which the com- 
mercial law developed. Even in Justinian's time 
the commercial interests began to obtain the 
restoration of a special status. The tradespeople 
or a certain class of them, especially the bankers 
at Constantinople, were exempted from the pro- 
visions of the new imperial laws; and an extended 
special jurisdiction of the officially appointed 
directors of the commercial corporations existed. 
In this way there came to be a special law for 
those engaged in mercantile and industrial oc- 
cupations. Behind Justinian’s code there un- 
doubtedly existed not only this special law but 
also provincial and local customary laws, which 
together with actual commercial usages must 
have been ultimately handed down to the 
Middle Ages. Even the codes underwent some 
modification by custom. The Rhodian Sea Law, 
probably an eighth century compilation from 
earlier materials, shows new maritime usages 
arising out of new needs pertaining to losses at 
sea and insurance. Little by little a commercial 
maritime law was formed, governed by its own 
rules; because of these customary modifications 
it was distinct from the classical civil law. 

The close connection between Italy and the 
later Roman Empire has not been sufficiently 
appreciated by legal historians. From the re- 
establishment of Roman authority in Italy in the 
reign of Justinian the relations both political and 
commercial of Italy with the empire continued 
with but slight interruptions until the ultimate 
fall of the empire in 1453. By this close and 
nearly constant connection the continuity of the 
law was undoubtedly preserved, because the 
classical law, as modified by the customs of the 
later empire, must have been in force in the de- 
pendent Italian seaports until about the time of 
the final withdrawal of the imperial authority in 
1071, which left the maritime cities of Italy 
legally free to develop their own commercial and 
maritime laws in their own way — the way of 
customary growth. It was in mediaeval Italy that 
commerce became important and there as else- 
where the maritime and commercial laws went 
hand in hand. In the south of Italy, where the 
imperial influence persisted longest, the earliest 
codes of maritime law were compiled. It is not 
to be wondered at therefore that codes of mari- 
time law and commercial courts sprang up in 
Italy in the eleventh and twelfth centuries — as 
historical time goes, almost immediately after 
the officials of the empire had left the peninsula 
forever. 
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The corp>orations of arts and trades in the 
Italian cities had apparently survived painfully 
and obscurely to the period of the crises of the 
Dark Ages. In the tenth and eleventh centuries 
they united, controlled the governmental sys- 
tems themselves and formed the independent 
city republic, the commune, governed by con- 
suls. The consules communi first appeared at Pisa 
in 1087; they were apparently high corporation 
officials invested with many sorts of public duties 
and powers. This connection of the private cor- 
poration with the public official was never wholly 
lost. With the increase of commerce the consules 
commum could not fulfil both their administra- 
tive and judicial duties and the latter were dele- 
gated first to judiciary consuls and then to the 
consules mercatorum^ who were at the same time 
the head of a guild. These consuls first appeared 
at Piacenza in 1154; by the end of the century 
they were established in practically every 
Italian city and almost immediately thereafter in 
the cities of southern France. At first each consul 
had jurisdiction only over the members of his 
own guild, and a member who withdrew from 
the guild could escape its jurisdiction. To obviate 
this a new court, the Mercanzia, was created at 
Florence and soon came to have jurisdiction 
over the members of all the guilds. In the en- 
deavor to avoid the economic loss caused by the 
growing custom of reprisals its jurisdiction was 
about 1320 extended to foreigners and to citizens 
who were not members of a guild. This develop- 
ment was characteristic of all the Italian cities, 
so that before the middle of the fifteenth century 
these guild courts became courts peculiar to 
commercial causes. By that time the substantive 
law as to agency, powers of attorney, brokers, 
contracts, sales, partnership, primitive corpora- 
tions, trademarks, bills of lading, warehouse re- 
ceipts, negotiable instruments, insurance and 
reprisals was well developed; on the procedural 
side the law was summary, swiftly administered, 
almost free from appeals, equitable and not 
technical, and lawyers were not permitted to 
appear. 

As the Italian merchants journeyed abroad 
they carried with them their own laws and insti- 
tutions and were accompanied by a consul, as 
they preferred to be judged according to their 
own customs by one of their own countrymen. 
This right of colonial consular jurisdiction was 
sometimes granted by treaty and sometimes 
merely assumed as a matter of custom. It spread 
rapidly over southern Europe, Asia Minor and 
north Africa; it did not halt in Provence but ex- 


tended to the northern fairs of Champagne, at- 
tended in great numbers by Italians and Proven- 
cals and where the Romance and Germanic laws 
and customs met and fused. 

Heretofore the development of the main 
stream, Romance law, has been followed; now it 
must be shown how the Germanic law originated 
and flowed into the other stream. Today it is 
known that Rome did not “fall” in the popular 
sense but that there was a slow and insensible 
diminution of the imperial authority in the west. 
Under the barbarian rulers the Roman popula- 
tion in the west lived on under Roman law, and 
their legal documents were drawn according to 
the Roman forms. Commerce did not suddenly 
disappear but continued demonstrably in some 
volume into the seventh and eighth centuries. 
Undoubtedly, however, as western civilization 
slowly dwindled away, the business of the 
merchants became more difficult and more pre- 
carious. Violence became frequent and went un- 
punished; wars were continuous and justice was 
impossible. Merchants could find relief by only 
two methods: they could seek to control the gov- 
ernmental systems themselves (as in Italy and 
the south of France) or they could purchase 
special rights and privileges for themselves from 
the new monarchies (as in Germany and the 
north of France). The city-states and their guilds 
sprang from one method and the markets and 
fairs from the other: both worked for the same 
broad end. 

The early laws of the new barbarian kingdoms 
created a special law for certain classes and a 
special jurisdiction before special judges for 
merchants. The procedure was swift. Safe con- 
duct was likewise granted merchants on their 
travels. To assure this protection in an unsettled 
era and also to safeguard the rights of the king 
or of his concessionaire commerce in the north 
of Europe — no longer continuous but periodic — - 
was concentrated in the fairs and markets, which 
became complete and autonomous administra- 
tive and judicial units. Where towns and markets 
coexisted, their officials, their courts and their 
law ultimately tended to become coterminous. 
The law of the market and the law of the mer- 
chants were identical and eventually became the 
law of the city. By the eleventh century a separate 
jus mercatorium had been built up in the markets 
upon the basis of custom and usage. 

Of particular importance from the twelfth 
to the fourteenth century were the fairs of 
Champagne, for that province constituted a 
neutral market between Italy, Germany, the 
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Low Coiintries, France and England. The Ital- 
ians 'attended these fairs in crowds and exercised 
an overwhelming influence. Not only did their 
consuls exercise jurisdiction over them, but 
there was also a general jurisdiction of special 
fair judges over all the merchants in attendance. 
Its procedure was summary, simple and equi- 
table. No lawyers were allowed; adjournments, if 
any, were short; and after a summary question- 
ing of the parties judgment was in most cases de- 
livered at once. Execution followed without de- 
lay if the debtor or his property could be found 
within Champagne. If the debtor had fled, the 
guards of the fair at once addressed letters to the 
authorities of the jurisdiction in which he was to 
be found, demanding immediate execution. 
Neither negligence nor refusal was tolerated, the 
penalty for either being prohibition of the fairs. 
All the more important documents passed under 
the seal of the fair and thereafter had an absolute 
probative force. Sealed obligations were en- 
forceable on the goods of the debtor for thirty 
years. In their heyday the fairs of Champagne 
were the clearing house of Europe, centers of 
banking and of exchange. 

The development of the early English courts 
in which the law merchant was administered 
seems to have followed the general model of 
those in northern France and Germany. There 
were no great city republics in England; instead 
the towns were small, weak and dependent for 
their rights on charters secured from a strong 
monarch. Just as on the continent towns grew up 
about the markets and fairs, so to a lesser extent 
the same process went on in England. The mar- 
kets particularly and the fairs generally were of 
considerable local and sometimes of regional but 
not usually of national or international impor- 
tance. England in the Middle Ages lay off the 
main trade routes and was commercially back- 
ward. The larger transactions of foreign trade 
were in foreign hands; and royal privileges first, 
followed by their own organization later, kept 
the foreign merchants outside the local law. Just 
as elsewhere the members of each nationality 
kept to themselves and lived under their own 
laws administered by their own judges. 

But English commerce steadily developed. In 
the twelfth century it was local; in the thirteenth 
it became more national; in the fourteenth it was 
just becoming international; in the fifteenth it 
was able successfully to attack the privileges of 
the foreign merchants. The closing of the old 
trade routes and the discovery of the New World 
put England on the main trade routes of the 
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world in the sixteenth century and consequently 
led to new legal developments. 

The legal procedure of the smaller English 
market and fair and borough courts was like that 
on the continent; it was swift — from hour to 
hour and from tide to tide — ^summary and with- 
out technicality; greatest of all, the merchants 
themselves always had a share in the administra- 
tion of the law extending beyond the question of 
procedure to the actual content of the law itself, 
which before the end of the thirteenth century 
was recognized as a special body of law peculiar 
to the merchants. It had to do with contracts, 
covenants, breaches of warranty, sales, debts and 
trespasses. Obligatory writings of debt although 
rare at first were not unknown. Every mercantile 
court had a clerk and a seal, and since it was a 
court of record it kept plea rolls. These courts, 
commonly known as courts of piepowder, later, 
while they were dying out in England, almost 
secured a foothold in America; one was held in 
Bermuda in 1668. The borough courts were in 
all essential respects similar to the courts of pie- 
powder; unlike the Italian guilds the English 
never acquired special privileges in them, per- 
haps because the merchant status was not con- 
fined to guild membership. 

Meanwhile other courts were seeking the busi- 
ness of the merchants’ courts. For a time in the 
fourteenth and fifteenth centuries the courts of 
the staple applied the law merchant; during the 
same centuries the nascent Court of Admiralty 
competed but ineffectually, both because of local 
antagonisms and because of its own inefficiency. 
From Tudor into Stuart days a revived and 
strengthened Court of Admiralty fought a losing 
fight to administer the law merchant together 
with the maritime law, as so many of the 
mediaeval courts had done. Although historical 
logic and commercial convenience were on its 
side, the increasing attacks of the common law 
judges on its jurisdiction were successful in the 
seventeenth century and the Court of Admiralty 
was stripped of jurisdiction over almost all com- 
mercial causes. The English merchants were 
traditionally never sufficiently organized to en- 
force their wishes; the strong royal power which 
had restrained the power of the towns and later 
that of the nobles limited also that of the guilds, 
and the few protests made were ineffectual. 

By its absorption into the English common 
law the law merchant at once lost on the pro- 
cedural side the swift and summary informality 
which had theretofore characterized it through- 
out Europe, and this it has never regained. As it 
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was still a body of customary law, the common 
law judges had also to be educated as to its sub- 
stantive content. This was less difficult, because 
much of the common law rested historically 
upon a customary basis. Piecemeal therefore the 
judges obtained evidence as to the custom appli- 
cable to the particular commercial case at bar. 
The process was laboriously slow; for example, 
from the reign of Queen Elizabeth to 1756 there 
are not sixty cases of insurance in the English 
reports. Chief Justice Holt at the end of the 
seventeenth century and at the beginning of the 
eighteenth began to lay down general rules of 
commercial law, introducing continental doc- 
trines as necessity required. This integration was 
coherently completed by Lord Mansfield in the 
latter half of the eighteenth century, a large body 
of reported precedents being thus available 
for American commerce after the revolution. 

Uniformity is of the essence of the law mer- 
chant. It has resulted from the necessary and 
permanent conditions of trade, whether national 
or international. These conditions have de- 
manded various substantive niles, some of them 
fairly permanent and others changing from time 
to time with altered conditions. Usually it has 
not been difficult to make such changes, because 
the people who lived under the law merchant 
have generally had the power to alter it by cus- 
tom. Legislatures and courts alike recognize the 
power of commercial custom to do today what it 
did in the past. Of the law merchant an English 
court has said: “It is neither more nor less than 
the usages of merchants and traders . . . ratified 
by the decisions of courts of law, which upon 
such usages being proved before them, have 
adopted them as settled law.” Several of the most 
widely adopted modem uniform statutes con- 
tain the statement that in any cases unprovided 
for therein, the rules of the law merchant shall 
govern. The law as to tmst receipts and letters of 
credit is almost wholly an outgrowth of modem 
commercial custom. 

In 1 306 Pope Clement v by his bull Saepe con- 
tingit defined the meaning of the directions there- 
tofore almost universally given to the judges of 
commercial courts to proceed swiftly, plainly 
and without technicality. In these respects it 
must be conceded that modem courts adminis- 
tering the modem law merchant could learn 
from their predecessors of six centuries ago. 

Frederic Rockwell Sanborn 

Seex Commercial Law; Courts, Commercial; Mari- 
time Law; Commerce. 

Comult'. Morel, Fran9oi8, Les juridictiom commerciales 


au tnoyen dge (Paris 1897); Mitchell, William, An 
Essay on the Early History of the Law Merchant (,Cam- 
bridge, Eng. 1904); Holdsworth, W. S., A History of 
English Law, 9 vols. (3rd ed. London 1922-26) vols. 
i, V and viii; Sanborn, F. R., Origim of the Early Eng- 
lish Maritime and Commercial Law (New York 1930). 
See also the bibliography under Commercial Law. 

LAW OF NATURE. See Natural Law. 

LAW REFORM. See Justice, Administration 
of; Social Reform; Procedure, Legal. 

LAWES, SIR JOHN BENNET (1814-1900), 
English agricultural chemist. Lawes was bom at 
the manor house, Rothamsted, Hertfordshire. 
When he came of age he took over the manage- 
ment of the home farm and installed a chemical 
laboratory. lie turned in 1837 from the study of 
dmgs to that of the relations between chemistry 
and agriculture, experimenting on the nutrition 
of plants in pots and testing results on his field 
crops. The treatment of bones with sulphuric 
acid was already known. But by applying the 
process to apatite, coprolite and other mineral 
phosphates he indefinitely increased the supply 
of the materials of efficacious manures. In 1842 
he took out a patent for superphosphate and es- 
tablished factories for its production at Deptford 
in 1843 and at Barking in 1857. Lawes was thus 
the founder of a national industry for the manu- 
facture of products which have revolutionized 
agriculture. Of equal significance was the fact 
that he used the fortune he acquired from these 
activities to conduct those field and feeding shed 
experiments and laboratory investigations in the 
plant and animal life of the farm which have 
made the experimental station at Rothamsted so 
famous in the world of agricultural science. The 
results of these researches, systematically begun 
in 1843 with the assistance of Joseph Henry 
Gilbert and carried on ever since, have estab- 
lished general principles of the nutrition of 
plants and animals which are universally ap- 
plicable. In order to insure their continuance 
Lawes in 1889 created the Lawes Agricultural 
Trust, to which he assigned the buildings and 
land for a long term of years as well as an en- 
dowment fund of 100,000. 

Ernle 

Important works: “The Rothamsted Experiments’^ (in 
collaboration with Joseph Gilbert), Highland and 
Agricultural Society of Scotland, Tramactiom, 5th 
ser., vol. vii (1895). The same text, with only minor 
verbal changes, is printed under the title Agricultural 
Investigatiom at Rothamsted, England, during a Period 
of Fifty Years, United States, Office of Experiment 
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Stations, Biilletin, no. 22 (1895). For a bibliography of 
the more important papers issued by Lawes and Gil- 
bert, Isee Appendix to Hall, A. D., The Book of the 
Rothamsted Experiments (2nd ed. Lrondon 1917) p. 
311-22. 

Constdt: Warington, R., “Biographical Introduction: 
Sir John Bennett Lawes, Bart. 1814-1900** in Hall, 
A. D., The Book of the Rothamsted Expertments^ p. 
xxi-xxxii. 

LAWGIVERS. Common usage generally dis- 
tinguishes between lawgiver and legislator, lim- 
iting the first term to a person who promulgates 
a code of laws and the second to the author of a 
single statute or series of statutes. But there has 
often been an unfortunate confusion between 
the two terms. Nor is the lumping of both ideas 
under a single word, as in the German Gesetz- 
geber (statute giver) and the French Idgislateur 
(proposer of a statute), any more desirable. The 
difficulty in these cases as well as in other mod- 
ern European languages is due to the failure to 
differentiate clearly between law (Recht^ droit) 
in its wide sense and statute {Gesetz^ lot) in the 
narrow meaning of a particular law. In Latin 
the word legislator is employed to indicate the 
proposer of a law, whether he be emperor or 
jurist; jurislator or jurisdator is never found, 
while legem dare (to give a law) and lex data (a 
given law) refer respectively to the granting of 
a private right and the enactment of a statute 
by an official without concurrence of the popular 
will (e.g. lex coloniae genetivae). A lawgiver such 
as Justinian was probably termed legislator. In 
Greek there prevailed a confusion similar to that 
which exists in English. Thesmos originally 
meant a single sentence or statute, nomos the 
body of law. Solon himself considered that he 
issued thesmoi (statutes), while Aristotle two 
hundred and fifty years later wrote of him as a 
lawgiver. 

The first requisite of a lawgiver seems to be 
divine inspiration. Thus Hammurabi declares 
in the preface to his code that the god Marduk 
directed him to deliver the principles of justice 
to the people; the Sumerian Urukagina received 
the law from Ningirsu; Moses was the deputy 
of the Lord in the Ten Commandments and His 
oracle in the Pentateuch; Athena in a dream 
communicated the laws of the Locrians to the 
lawgiver Zaleucus. In some cases the lawgiver 
was the deity; in others he was identified with a 
deity and thus considered semidivine. The earli- 
est English usages of the term constantly refer 
to “God, the lawgiver’*; non-Christian religions 
have likewise attributed this function to their 
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supreme deity. Manu, the Brahman lawgiver, 
was a minor deity and Menes and other Egyptian 
lawgivers, such as Ramses ii and Bocchoris, 
were pharaohs and thus semidivine. Elsewhere 
a minor deity, later demoted to the position of 
hero, is considered divinely inspired when he 
acts as lawgiver. 

A plurality of contemporary lawgivers is never 
possible. The decemviri who formulated the 
Roman Twelve Tables would seem to comply 
with the necessary conditions, yet they were not 
considered lawgivers by the Romans nor do 
modems so regard them. But certain codifica- 
tions attributed to absolute rulers were con- 
ceived of and executed by commissions, as, for 
example, the Corpus juris of Justinian and the 
Code NapoUoHy known earlier as the Code civil 
des franpais; other laws, such as those forming 
the Code of Hammurabi, were probably enacted 
by commissions of jurists. 

Lawgivers are never known as such by their 
contemporaries. Stalin and Kemal Pasha may in 
time be called lawgivers; today they are but 
legislators. Draco, considered by his contempo- 
raries merely as a special judge (thesmothetes) 
issuing decrees {thesmoi) which, provided they 
were accepted by the populace, might eventually 
become law {nomos) y was termed a lawgiver by 
fourth century Greeks and is so considered by 
the modern world. Theodosius ii, the author of 
the Codex theodosianusy was called a “preserver 
of statutes and decrees”; today he is known as a 
lawgiver. 

A curious relationship exists between law- 
giver and judge. The old Germanic lawgiver 
(Danish lov~giver) was actually the judge, and 
such is the technical usage of the term among 
legal scholars today. It is to be noted, however, 
that the absolute rulers who have been men- 
tioned as lawgivers were also judges to their 
contemporaries. In his code Hammurabi speaks 
of giving law {misaram sakanu), while in con- 
temporaneous Babylonian documents the king 
judges {misaram sakanu) in private causes of 
action. It has been pointed out that Draco was 
a judge {thesmothetes); the Roman jurists looked 
upon their emperors as interpreters of the law 
rather than as originators. The relationship of 
judge and lawgiver is no doubt due to the idea 
so prominently displayed in Germanic and 
Anglo-American law that the judge is enabled to 
create the law ex vacuo by reason of his divine 
inspiration. 

The nature of the law uttered by the lawgivers 
varies greatly. It may be in the main religious 
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and theological, as the Pentateuch of Moses and (c. 650 B.c.) of Achaean Locris and Charondas 


the Koran of Mohammed; the point of view 
may be military, as in the legendary enactments 
of Romulus or Lycurgus; or the penal element 
may be emphasized, as in Hammurabi's code or 
Draco's decrees; it may even be purely theoret- 
ical and only a goal to be attained, as the utter- 
ances of Manu. But modern research has dis- 
covered what seems to be a common element in 
the law enacted by all lawgivers: despite denial 
by the lawgiver the law given is not generally 
new but a codification of existing customary law, 
juristic utterances or legislative enactment. In- 
vestigation has shown this to be true of the Code 
of Hammurabi; the Mosaic code is most likely 
a codification; Justinian himself tells us that the 
Corpus juris (except of course the Novellae) is 
for the most part a compilation of statutory and 
juristic materials. This is also true of other legis- 
lation: the Twelve Tables, which were not com- 
piled by a lawgiver, and the Laws of Gortyn, 
whose lawgiver is unknown, are codifications of 
existing law. Similar to these and yet never 
attributed to lawgivers are the compilations 
made by private individuals and termed law 
books, such as the Syrian Roman law books, 
whose author is known; and the Assyrian law 
books (often erroneously called a code), whose 
author is unknown. The character of the law 
cannot therefore be correlated with the presence 
of a lawgiver. 

Urukagina, the Sumerian ruler of Lagash (c. 
2750 B.C.), and Nabunaid of neo-Babylonian 
times (55^539 B.c.) are important as givers of 
cuneiform law; Hammurabi, ruler of Babylonia 
(dates unknown), is of course of outstanding 
significance. But no lawgiver was responsible 
for the Assyrian law books of the fifteenth and 
fourteenth centuries b.c. nor for the collection 
of enactments of various dates known as the 
Hittite code (written c. 1350 B.c.). The Greek 
writer Diodorus mentioned as Egyptian law- 
givers the pharaohs Menes (c. 3400 B.c.), Ram- 
ses II (1292-1225 B.c.) and particularly Boccho- 
ris (718-712 B.c.) and Amasis (569-525 B.c.), 
but this information is not as yet substantiated 
by hieroglyphic sources. Moses is the supreme 
giver of Jewish law, although he certainly did 
not write all that has been attributed to him. 
Many of the prophets might be considered law- 
givers. For Talmudic and rabbinical times the 
jurists Judah ha-Nasi (second century A.D.), 
Maimonides ( 1 1 3 5- 1 204) and Joseph Karo ( 1 488^ 
1575) are perhaps worthy of the name. The 
earliest Greek lawgivers were colonials: Zaleucus 


(c, 650 B.c.) of Ionian Catana. In the homeland 
the legendary Lycurgus of Sparta and the re- 
nowned Draco {c. 621 B.c.) and Solon (c. 594 
B.c.) of Athens were lawgivers of the first rank. 
The Hellenistic legal system had no outstanding 
lawgiver, unless Ptolemy Philadelphus (285-246 
B.c.) of Egypt be so designated. The ancient 
kings of Rome, notably Romulus and Numa, 
have been termed lawgivers, but strictly speak- 
ing it was not until the absolute empire that 
Roman rulers attracted world wide attention 
through their achievements in codification; the 
Codex of Theodosius ii (published 438 a.d.) was 
merely a compilation of statutory material, 
whereas the Digesta and Codex of Justinian 
(527-65) encompassed both legislation and ju- 
ristic literature. In a sense some of the classical 
jurists whose work Justinian collected — among 
others, Julian (second century), Papinian (d. 
212) and Paul (first half of the third century)— 
might be designated lawgivers because their 
interpretation was instrumental in the creation 
of bodies of law. For other ancient legal systems, 
such as the Chinese and Japanese, lawgivers are, 
at least to occidental thought, unknown. Manu 
and the less known Yajnavalkya (fourth century) 
were outstanding Hindu lawgivers. 

Mediaeval Germanic law is almost entirely 
without lawgivers; the legislation is anonymous 
and the true lawgiver is the judge. There are, 
however, a few exceptions: the code for non- 
Goths issued by the Gothic kings Alaric ii (484- 
507) and Theodoric (c. 500); the code of Alfred, 
king of the West Saxons (878-901); and the 
Comtitutio criminalis Carolina of Charles v ( 15 19- 
58). Among the Slavic peoples lawgivers were 
more numerous, although here also anonymity 
was general. The Celtic king Howel (909-50), 
author of the Welsh code, qualifies as lawgiver. 
In Islamic law there is but one recognized 
lawgiver, Mohammed (c. 570-632), author of 
the Koran. As among the Romans, however, 
jurists and founders of schools — for example, 
abu-HanIfah (c. 699-767), Malik (715-95), al- 
Shafi*i (767-820) and ibn-Hanbal (780-855) — 
might be so designated. If the term were accept- 
able with regard to canon law. Innocent ill 
(1198-1216), who was responsible for the Corpus 
juris canonicif and Gregory ix (1227-41), author 
of many decretals, would be the great lawgivers. 

Since the Middle Ages practically every nation 
has had one or more lawgivers, but of these only 
Napoleon has achieved universal fame. The one 
great legal system which has no outstanding 



Lawgivers — 

lawgiver is the Anglo-American; and because 
the concept is so difficult to define, it would be 
idle to attempt to enumerate the English rulers 
or the Anglo-American jurists who might be so 
designated. 

A. Arthur Schiller 
See: Law; Codification; Judicial Process. 

Consult: Koschaker, P., Babylomsch-assyrisches Bilrg-^ 
schaftsrecht (Leipsic 1911) p. lo-ii, especially note 
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Stiftung fUr Rechtsgesckichte, Romanistische Abteilung, 
vol. xU (1920) 262-72; Jolly, J., Recht und Sitte^ 
Grundriss der indo-arischen Philologic und Alter- 
tumswissenschaft, vol. iii, pt. 8 (Strasbourg 1896), 
tr. by B. Ghosh as Hindu Law and Custom (Calcutta 
1928) p. i-ioi; Macieiowski, W., Historya Prawo- 
dawstu Stowianskich, 4 vols. (Warsaw 1832), tr. into 
German by F. J. Buss as Slavische Rechtsgesckichte 
(Stuttgart 1835-39) vol. i, p. 206-12; Rahim, Abdur, 
The Principles of Muhammadan Jurisprudence Accord'- 
ing to the Hanafit Maliki, Shafii and Hanbali Schools 
(Madras 1911) ch. ii, and ch. iii, sect. i. 

LAWLESSNESS is a term applied to the be- 
havior of a social group which is considered to 
be consistently refractory and to be habitually 
breaking important legal rules. It is, however, 
an extremely treacherous term. The judgment 
that the group is violating important rules and 
is therefore lawless is usually that of some out- 
sider. More often than not this outsider when 
he calls a group lawless possesses no reliable 
information as to its actual habits; for statistics 
of “offenses known to the police’* are virtually 
non-existent in most countries, and where they 
are available they reflect not the extent of crimi- 
nality but the degree of police efficiency. Most 
accusations of lawlessness leveled at a group are 
expressions of an egocentrism that persists in 
judging the behavior of another group in terms 
of the standards and prejudices of one’s own. 
The Indians are lawless judged by the norms of 
their English administrators, and to Americans 
with a stake in (I^entral America the Nicaraguan 
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nationalists are merely brigands. Pascal re- 
marked that “three degrees of latitude reverse 
all jurisprudence; a meridian decides the truth,** 
and that “theft, incest, infanticide, patricide 
have all had a place among the virtues.** The 
entire concept of lawlessness is confused by the 
narrowness of group attitudes and the relativity 
of legal standards. 

The term lawlessness is thus more often used 
as an epithet charged with emotion than as a 
sober description of fact. Typical is the gener- 
alization that in certain races or nations there 
is an “instinct” or “tendency’* to lawlessness. 
That thesis is patently absurd when it purports 
to be based upon the fact that in a given country 
acts frequently occur which while within the 
law of that country would be criminal if com- 
mitted in many other countries; the supposed 
lawlessness signifies only that not all groups 
have the same criminal code. 

The concept of a national tendency to law- 
lessness becomes more plausible when it is 
asserted that some nations are peculiarly accus- 
tomed to infringe their own laws. It is possible 
— although there are no adequate statistics to 
confirm the supposition — that the French are 
less given to obedience to the provisions of the 
enacted code (what is called civism) than the 
English. In like fashion much is made of Ameri- 
can lawlessness; attention is drawn to the fact 
that the United States constitution was adopted 
in direct violation of the Articles of Confedera- 
tion, that the “best citizens” in some sections 
proudly defy the Fifteenth and the Eighteenth 
Amendment and that every American infringes 
numerous penal laws every day. 

But it must first be noted that in this habit of 
ignoring their own laws the French and Ameri- 
cans are not unique: every group violates not 
only the rules that other groups consider impor- 
tant but even some of its own rules. All groups 
have their pseudo-standards, their “pretend 
rules”; it is part of the rules of any group to 
break some of its own rules. Greeks and Tro- 
brianders. New Yorkers and Hottentots, not 
only preserve but currently produce apparently 
significant rules which they circumvent or 
openly violate but which they refuse to abandon. 
It may well be true that France and the United 
States are more addicted to the enactment of 
pretend rules and more reluctant to repeal them 
than England. It is probably true also that na- 
tional modes of dealing with unrepealed pseudo- 
standards differ; the French and Americans 
prefer openly to break such rules, while the 
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English prefer to circumvent them by deft use 
of legal exegesis, subtle judicial interpretations. 
But the pronounced pseudo-standardism of the 
French or Americans may be fully as conducive 
to group welfare as the much praised civism of 
the English. Regardless of these differences, in 
all groups the pretense of strict obedience to the 
law is customarily maintained; and even where 
statutes have been enacted which go beyond the 
point where widespread enforcement is possible, 
the cry of “law enforcement” is continually 
raised [see Law Enforcement). 

Since the violation of some laws is a normal 
part of the behavior of every member of every 
group, lawlessness reduces to a charge of a mis- 
taken selection of the existing laws which are to 
be ignored. It is evident that the notions of what 
constitutes such a mistaken selection vary from 
group to group and are not uniform even within 
any particular group. Religious, political and 
economic stratifications cut across each legal 
community; the attitudes of any individual are 
conditioned by a complex of influences imping- 
ing upon him from his various relationships. 
His conception of what laws may be violated or 
ignored without serious hurt to his “moral 
sense” is likely to be a resultant of these influ- 
ences. By appropriate selection any subgroup 
can prove that some other subgroup is lawless. 
Thus the lawlessness of the “lower classes” is 
apt to run in terms of crimes of violence, that 
of the “upper classes” in terms of crimes in- 
volving fraud. 

The seeming lawlessness of any group is the 
result of the gap between the legal standards 
apparently set by the political community and 
the more exigent ethical standards and psycho- 
logical drives operative within that particular 
group. That part of the “law” that is actually 
placed on the statute books and enforced rests 
at best on a narrow base which is made all the 
narrower by the successive selective processes 
that are at work in molding it. What is placed 
on the statute books is in theory the expression 
of a “general will”: in actuality it is the expres- 
sion of the wishes of the dominant political 
group and economic class or the result of the 
interaction of various pressure groups or even 
the arbitrary and whimsical desire of some indi- 
vidual legislator. Which of the statutes that are 
thus enacted will appear to be broken depends 
on further selection through the activities of the 
law enforcing agencies. If a police chief or a 
public prosecutor determines to enforce a spe- 
cific code provision, violation of that provision 


will become lawbreaking, while others that are 
not thus enforced remain in obscurity. Discrim- 
ination in the arrest and prosecution of Negroes, 
Mexicans and radicals will make those groups 
seem unusually lawless. There remain as the 
final selective agency the judge and the jury. 
No matter who violated the statutes, only those 
whom the judge and the jury (correctly or in- 
correctly) choose to find guilty will appear as 
lawbreakers. 

The modem state brands direct private venge- 
ance lawless and claims a monopoly of crime 
punishment; the judicial process has become the 
lawful substitute for private war; it supplants 
the quarrel with fists or with lethal weapons by 
the battle of the court room. But in that battle 
there are elements that may be of incalculable 
harm to the group spirit. The barbarity of third 
degree police methods is notorious. And even 
in court room procedures such “lawful” devices 
as the failure to reveal important evidence, the 
deliberate obscuring of issues, the browbeating 
of foreigners and radicals, the appeal to the 
cmde prejudices of a jury, are not unknown. 
Added to this is the unequal financial capacity 
of the various classes for a prolonged court 
battle. Together these factors may make of court 
procedure an instrument of chicane and of the 
oppression of the innocent and the submerged. 
And as the state monopoly of crime punishment 
is often inefficiently administered, many crimi- 
nals are protected from harm at the hands of 
law abiding citizens who obey the law which 
forbids private vengeance. Such results may be 
more subversive of group welfare than is the 
lawlessness of open brigandage or outright 
murder. 

Once it is recognized that relativity and ego- 
centrism are inherent in the concept of lawless- 
ness, the problems of so-called frontier law- 
lessness, immigrant lawlessness and racketeering 
change their character. The frontiersmen faced 
a social situation which seemed to them to de- 
mand that the laws prohibiting self-help, made 
in more settled communities, should be selected 
for non-enforcement. Those pioneers were no 
more lawless than are New Yorkers, who seldom 
if ever seek to enforce the statute making male 
adultery a crime. Alleged lawlessness of any 
subgroup when carefully scrutinized usually 
turns out to be the breaking of laws made else- 
where or by someone else — the someone else 
being sometimes a past generation. The sub- 
group accused of lawlessness, acting under the 
pressure of a specific social situation (often 
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involving too rapid transition), is making a re- 
vised* choice of the rules which are to be treated 
merely as pretend rules. In these terms modern 
urban racketeering, the Mafia and Camorra in 
America, the seeming lawlessness of the second 
generation of immigrants or of Negroes in the 
United States, are in some considerable measure 
explicable. In the same way one finds a key to 
a product of capitalist society, the violation of 
the criminal code, in the exploitation of the huge 
chances for profit under individualist enterprise, 
where the stakes are high, the situation is a rapidly 
shifting one and the slow moving legislative and 
judicial machinery has left irritating obstacles in 
the way of business enterprise. 

Little help and much hindrance in dealing 
with the problems of social control is rendered 
by the use of the word lawlessness. At its best 
it connotes an absence of law. But the symbol 
“law” is itself fatally ambiguous; by usage it 
may properly be employed to symbolize a dozen 
different subject matters; there is a growing in- 
clination to abandon it as a useful label. Law- 
lessness as a symbol is still more vague and 
confusing. It should be excluded as far as pos- 
sible from the vocabulary of careful students of 
society. Whenever it is encountered, it should 
be subjected to wise skepticism, washed in what 
Mr. Justice Holmes called “cynical acid.” 

Jerome Frank 

See: Law Enforcement; Constitutionalism; Vio- 
lence; Criminal Law; Crime; Police; Justice, Ad- 
ministration of; Gangs; Racketeering; Brigand- 
age; Feuds; Lynching; Race Conflict; FrcNtier. 
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Modern State (New York 1919) ch. iii; Wigmore, J. 
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Warner, S. B., “Crimes Known to the Police — an 
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(1931) 799-802; Tourtoulon, Pierre de, Les principes 
philosophiques de Vhistoire du droit, 2 vols. (Paris 1908- 
19), tr. by M. M. Read as Philosophy in the Develops 
ment of Law, Modern Legal Philosophy series, vol. xiii 
(New York 1922) p. 114-16, 120-28. 

LAWRENCE,SIRHENRYMONTGOMERY 
and FIRST BARON, John Laird Mair, Brit- 
ish colonial administrators. Sons of Anglo-Indian 
parents of north Irish extraction, Henry (1806- 
57) was educated at Addiscombe and John 
(1811-79) Haileybury, the first joining the 
Bengal Artillery and the second the Indian civil 
service. Both attracted the attention of Lord 
Hardinge and were employed, Henry in 1847 as 
resident at Lahore and John in 1846 as commis- 
sioner of the Jalandhar country ceded after the 
First Sikh War. The duties of Henry as resident 
were exacting. He was expected to reorganize by 
persuasion and personal influence the Sikh 
government, which had broken down after the 
death of Ranjit Singh in consequence of the self- 
seeking of the nobles and the failure of control 
over the army. The great problem was how to 
introduce reforms without the ostensible use of 
British agency. This in fact proved insoluble. 
After the Second Sihk War, when Dalhousie an- 
nexed the Punjab, Henry became head of the 
board to which the administration was entrusted. 
Like Elphinstone he aimed at maintaining the 
position and influence of the great landholders, 
considering that they were the natural leaders of 
the people and that reforms should be intro- 
duced by their means and cooperation. In this 
policy he came into sharp conflict with his 
brother, who was also a member of the board. 
Whereas Henry’s experience had lain mostly 
among princes and nobles, John’s had brought 
him into close touch with the peasantry of the 
country. In Jalandhar he had been struck by the 
degree in which the peasant was exploited by the 
noble and had formed the view that the main 
object of British effort should be to deliver him 
from this exploitation. Dalhousie sympathized 
with John’s views and was glad to be able in 1853 
to remove Henry from the Punjab by appointing 
him resident in the Rajput states, where his 
sympathy with Indian nobles could receive free 
play without involving principles of national 
policy. In 1857 Canning appointed Henry chief 
commissioner of Oudh after the annexation of 
that province. But the mutiny broke out too 
speedily to allow his administrative gifts to be 
fairly tested. He was killed in 1857 defending the 
residency at Lucknow. Meanwhile John had 
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been entrusted with the management of the 
Punjab. There his policy succeeded so far that 
when the mutiny broke out, the Sikhs strongly 
supported the British against the mutineers, who 
consisted mainly of Rajputs, Brahmans and 
Moslems from Oudh and the neighboring coun- 
try. He retired after the mutiny but in 1863 was 
appointed viceroy, being the only civil servant 
in seventy years to attain that rank. As governor 
general he was less successful than as ruler of the 
Punjab but did much to promote the interests of 
the agricultural classes by extending railways and 
irrigation and insisting on administrative econ- 
omy. He retired in 1869 and died in England ten 
years later. 

H. H. Dodwell 

Consult: Edwardes, Herbert, and Merevale, H. C., 
Life of Sir Henry Lawrence (3rd ed. London 1873); 
Smith, Reginald Bosworth, Life of Lord Lawrence, 2 
vols. (6th ed. London 1885); Aitchison, C. U., Lord 
Lawrence (Oxford 2892); Innes, J. J. M,, Sir Henry 
Lawrence, the Pacificator (Oxford 1898). 

LAWS OF WAR. See Warfare. 

LAZAR, GHEORGHE (1779-1823), Ruma- 
nian educator. Laz&r, who came of Transyl- 
vanian peasant stock, studied mathematics and 
theology at the University of Vienna. Because 
of his passionate enthusiasm for Napoleon he 
failed to secure the bishopric of Karlowitz and 
was refused appointment to the chair of theology 
at Czernowitz. He taught for a while at the 
theological seminary in Sibiu and after the over- 
throw of Napoleon he went to Bucharest. In 
1816 he established at the monastery of Saint 
Sabbas the first national Rumanian school of 
applied science and engineering and in 1818 
published an appeal to the Rumanian youth to 
patronize this school and to rise against the 
dominance of Hellenic cultural influences in 
Moldavia and Wallachia. By his stress of the 
use of the Rumanian vernacular he laid the 
foimdations for a national Rumanian culture in 
Wallachia at almost the same time that Gheorghe 
Asachi and Veniamin Costachi were establishing 
the first Rumanian schools in Moldavia. A pro- 
lific and versatile author, Laz 3 r wrote on mathe- 
matics, geography, philosophy, history and the- 
ology. All his writings were prompted by a 
nationalist motive, and he has come to be rec- 
ognized as the initiator of the Rumanian national 
renaissance. 

Christine Galitzi 

Consult: Georgescu, loan, Gheorghe LazUr (Bucharest 
1923); lorga, NicoUe, Cel dinidi invdt&tor de ideal 


national Gh. Lazdr (Bucharest 1916), and Istoria 
RomdnUor (7th ed. Valenii-de-Munte 1929), tr. from 
2nd ed. by J. McCabe as History of Roumania (Lon- 
don 1925); Eliade, Pompiliu, De Vinfluence franfaise 
sur V esprit public en Roumanie (Paris 1898) p. 311-18, 
and Vesprit public en Roumanie au xix» silcle (Paris 

1905). 

LAZARUS, MORITZ (1824-1903), German 
psychologist. After obtaining his degree from the 
University of Berlin in 1850 Lazarus first pub- 
lished an essay in which he attempted to justify 
Prussia’s hegemony in Germany. He then wrote 
a series of psychological monographs later col- 
lected under the title of Das Leben der Seek (2 
vols., Berlin 1856-57; newed., 3 vols., 1882-85), 
during the preparation of which he formulated 
as early as 185 1 the principles of his collective or 
group psychology. In i860 he and Heymann 
Steinthal, his brother-in-law, launched the 
Zeitschrift fiir Vdlkerpsychologie und Sprachwis^ 
senschaft, which served as an organ for their 
scientific views. In the same year Lazarus was 
appointed professor of psychology at the Uni- 
versity of Berne but in 1867 he returned to Ber- 
lin, where after serving a few years as instructor 
of philosophy at the Berlin Royal Military Acad- 
emy he was eventually given the title of honorary 
professor at the university. 

Lazarus was a devoted follower of Herbart in 
both his philosophy and his psychology, but his 
conception of a collective psyche as distinct from 
an individual mind was original. He stressed the 
fact that psychological investigations cannot 
confine themselves to the study of individual 
consciousness but must take into consideration 
history and comparative cultures . He was charged 
with holding the mystical view of a superindi- 
vidual soul and drew the criticism of many con- 
temporary writers, especially Wundt, who, how- 
ever, later developed his own system of collective 
psychology. Lazarus conceived of a group mind 
as a functional unit integrative of the constituent 
individual minds. Language was for him the es- 
sential bond among the members of a nationality 
— ^territory, religion, common traditions and 
history being rather propria. 

Lazarus’ strenuous communal activity and 
organizing ability as well as his benign person- 
ality contributed to his far reaching infiuence. 
He rendered considerable service as a Jewish 
apologist in combating antisemitism; his senti- 
ments on the Jewish problem were assimilation- 
ist in tone. His work Die Ethik des Judenthums 
(Frankfort 1898, 2nd ed. 1899; tr. by H. Szold, 2 
vols., Philadelphia 1900-01), although by on 
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means adequate, is an important contribution to 
this sparsely explored field. 

A. A. Roback 

Consult: Moritz Lazarus Lehenserirmerungen^ cd. by 
N. R. Lazarus and A. Leicht (Berlin 1906); Milnz, 
B., Moritz Lazarus (Berlin 1900); Achelis, T., Moritz 
Lazarus (Hamburg 1900); Leicht, A., Lazarus als 
Begriinder der V dlkerpsychologie (Leipsic 1904); Ro- 
back, A. A., “The Jewish Founders of Collective 
Psychology’* in American Jetoish Chrotncle^ vol. iii 
(1917) 671-73; Lewkowitz, A., “Moritz Lazarus zum 
100. Geburtstag’’ in Monatsschrift fUr Geschichte und 
Wissenschqft des Jfudentums, vol. Ixviii (1924) 185-92. 

LAZZARI, COSTANTINO (1857-1928), Ital- 
ian labor leader. Lazzari had no formal school- 
ing but read widely, especially during his fre- 
quent imprisonment. After working as printer 
and traveling textile salesman he joined the labor 
movement and became one of its best orators. 
He was active in the first Italian workers* political 
organization, the Figli del lavoro^ founded in 
1871, and in 1882 inspired the unification of its 
sections in the Partito operaio italiano^ on whose 
executive he served for many years. Under his 
leadership the party having decided to admit 
intellectuals transformed itself in 1890 into the 
Partito dei lavor atari italiani and in 1892 after 
breaking with the anarchists became the Partito 
socialista italiano. 

From the outset Lazzari was a thoroughgoing 
Marxist in theory and tactics and one of the most 
effective Marxist propagandists in Italy. He 
fought the influence of both Bakuninists and re- 
publicans and especially of the opportunist 
socialists led by the revisionist Turati. Lazzari 
successfully defended his revolutionary views at 
thousands of party meetings and in the party 
press, and in 1912 a left wing majority elected 
him party secretary. He led the party in oppos- 
ing the patriotic position taken by other socialist 
parties in violation of the resolutions of the inter- 
national congresses of 1907, 1910 and 1912. It 
was Lazzari ’s policy “neither to approve nor 
hinder” Italy*s participation in the World War. 
Lazzari played a leading role in obtaining the 
dismissal of Mussolini from the editorship of 
Avanti in October 1914 for betraying the party, 
and his proposal to expel Mussolini was almost 
unanimously adopted. Although he admired the 
Russian Revolution and Lenin, Lazzari opposed 
the conditions which the Third International 
wished to impose upon the Italian Socialist 
party; because the party followed his lead it was 
expelled from the Third International. In 1919 
Lazzari was elected to Parliament. He regarded 
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as weak the decision of the left parties to boycott 
Parliament as a protest against the murder of 
Matteotti; he went to the Chamber to protest 
against the restoration of capital punishment but 
was violently thrown out. After this incident he 
retired; he died in great misery in Rome. From 
the beginning of the organized labor movement 
until the establishment of Fascism Lazzari was 
the leading left wing Socialist in Italy. 

Angelica Balabanoff 

Consult: Angiolini, A., Socialismo e socialisti in Italia 
(Florence 1900); Balabanoff, Angelica, Die Zimmer- 
toalder Betuegung igi 4 -igig (Leipsic 1928), and 
Wesen und Werdegang des italienischen Fascismus 
(Vienna 1931); Michels, Roberto, Sozialismus in 
Italien: intellektuelle StrSmungen (Munich 1925). 

LEA, HENRY CHARLES (1825-1909), Amer- 
ican historian. A native of Philadelphia, Lea en- 
tered his father’s publishing firm at the age of 
eighteen and for a number of years devoted him- 
self to business and to literary criticism. Ill 
health and the distraction of the Civil War de- 
layed until 1866 the publication of his first major 
work, Superstition and Force (Philadelphia; rev. 
ed. 1892). The appearance in the following year 
of his An Historical Sketch of Sacerdotal Celi- 
bacy in the Christian Church (Philadelphia 1867; 
enlarged to two volumes, 3rd ed. New York 
1907) established clearly the direction of his 
studies; his subject was the Latin church, “the 
great fact which dominates the history of mod- 
em civilization.” His Studies in Church History 
appeared in 1869 (Philadelphia; 2nd ed. 1883), 
followed after a gap of eighteen years by A His- 
tory of the Inquisition of the Middle Ages (3 vols.. 
New York 1887-88; rev. ed. 1906); Chapters from 
the Religious History of Spain Connected with the 
Inquisition (Philadelphia 1890); A Formulary of 
the Papal Penitentiary in the Thirteenth Century 
(Philadelphia 1892); A History of Auricular Con^ 
fession and Indulgences in the Latin Church (3 
vols., Philadelphia 1896); The Moriscos of Spain y 
Their Conversion and Expulsion (Philadelphia 
1901); A History of the Inquisition of Spam (4 
vols., New York 1906-07); and The Inquisition in 
the Spanish Dependencies (New York 1908). 
Severing his active connection with the firm in 
i88o, he concentrated on building up with the 
aid of the fortune he had accumulated the valu- 
able library of printed books and the vast collec- 
tion of manuscripts for his historical work which 
are now in the library of the University of 
Pennsylvania. 

Lea was both an original historian and a 
pioneer of historical study in the United States. 
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He always went to the sources and studied them 
profoundly, sometimes to the neglect of second- 
ary material. Maitland summed up his achieve- 
ment thus: “It is Dr. Lea’s glory that he is one 
of the very few English-speaking men who have 
had the courage to grapple with the law and the 
legal documents of Continental Europe. He has 
looked at them with the naked eye instead of see- 
ing them — a much easier task — ^through German 
spectacles.” The naked eye was that of a scien- 
tific worker with an ethical bent and a hatred of 
unnecessary suffering and injustice. “I com- 
menced my medieval studies,” he once wrote, 
“without any preconception adverse to Cathol- 
icism, but I found the Church as a political 
system adverse to the interests of humanity. 
Against it as a religion I have nothing to say.” 
Lea’s work on the Inquisition won praise from 
Lecky, Maitland, Acton, Molinier and Paul 
Fredericq. Catholic criticism has fastened on 
Lea’s lack of theological knowledge and his al- 
leged unfairness in the interpretation of medi- 
aeval documents. But this condemnation is re- 
stricted to a few parts of his work only; the depth 
and the minuteness of Lea’s knowledge is gen- 
erally admitted. The objectivity of his treatment 
had a great effect upon American historical 
learning, while his career and methods showed 
how the resources of Europe might be made 
available to the serious American investigator. 

E. F. Jacob 

Consult: Bradley, E. S., Henry Charles Lea, a Biog- 
raphy (Philadelphia 1931), with bibliography; Chey- 
ney, E. P., and others, in American Philosophical 
Society, Proceedings, vol. I, no. 198 (1911) iii-xli; 
Henry Charles Lea, 1825-1 QOQ (Philadelphia 1910), a 
privately printed memoir; Haskins, C. H., in his 
Studies in Medieval Culture (Oxford 1929) p. 256-62, 
reprinted from Massachusetts Historical Society, Pro- 
ceedings, vol. xhii (1909-10) 183-88; Baumgarten, P. 
M., Die Werke von Henry Charles Lea und verwandte 
Bucher (MUnster 1908), tr. as Henry Charles Lea*s 
Historical Writir^s (New York 1909). 

LEADERSHIP may be broadly defined as the 
relation between an individual and a group 
built around some common interest and behav- 
ing in a manner directed or determined by him. 
It must be distinguished from two somewhat 
analogous relationships, which flank its widely 
varying forms at each extreme. If the dominant 
individual holds his power by virtue of an ex- 
ternal convention, such as custom or law, he 
becomes the agent of authority and the group 
consists not of followers but of subordinates. If, 
at the opposite pole, his position rests upon noth- 
ing more than his capacity to appeal to the mem- 


bers of the group through stimulating their 
emotions and offering suggestions to their in- 
stincts, he is to be classed as an agitator or as a 
demagogue (in the derogatory sense of this 
term), acting upon a mob in which individuals 
virtually cease to be independent agents. 
Strictly speaking, the relation of leadership 
arises only where a group follows an individual 
from free choice and not under command or co- 
ercion and, secondly, not in response to blind 
drives but on positive and more or less rational 
grounds. In the specific instance the conceptual 
distinctions between leadership, the exercise of 
authority and demagogy of course tend to be- 
come attenuated; one phenomenon may easily 
pass into another in the course of a single se- 
quence of events. But in general leadership im- 
plies a following whose behavior is the result of a 
conscious consideration of the leader’s person- 
ality, of its own interests and of the anticipated 
social consequences. 

Leadership in the strict sense admits differen- 
tiation into two types, which may be appro- 
priately designated as representative or symbolic 
and dynamic or creative leadership. All groups 
whether created by custom and tradition or pur- 
posefully organized have common interests and 
needs, which call for action. A representative 
leader is an individual who satisfies the expecta- 
tions of the group by acting on its behalf. Strik- 
ing illustrations of representative leadership are 
provided by legendary or quasi-legendary fig- 
ures: the Homeric or Old Testament hero in the 
van of the fight or in single handed combat with 
the common foe; the valorous benefactor of man- 
kind, destroying monsters, breaking the wilder- 
ness to the plow or prevailing against the flood; 
the sage who discovers the means of solving a 
dispute between two tribesmen; figures like 
Achilles and David, Heracles and Theseus, 
Siegfried and Roland, the shrewd Arabian 
caliph and the wise dervish of India. The static 
conditions of primitive life everywhere reveal 
the phenomenon of one or more individuals lead- 
ing the group from which they are differentiated 
on the basis of their real or accepted distinctive 
prowess in its traditional activities: the process 
of selection may be more or less mechanical, as 
in the case of the gerontocracy of the totemic 
civilizations of central and southern Australia; 
or it may depend primarily upon personal quali- 
ties, as among the North American Indians. 
Pontiac and other Indian leaders, as has been 
shown by recent anthropological investigations, 
afford abundant illustration of the personal traits 
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and devices which permit an individual to be- 
conje the center of group activity without chang- 
ing its essential direction. In modem as in 
primitive times and in all spheres — ^military, 
political, economic, technological, cultural, re- 
ligious — leaders in the sense of preeminent rep- 
resentatives of their group exercise a notable in- 
fluence on the course of events by serving as 
models for others to imitate. They may even be- 
come symbols entirely abstracted from the 
group and typifying for later generations the 
values for which it stood: such in historic and 
modern times are Henry v as delineated by 
Shakespeare; Joan of Arc as the protagonist of 
French national independence; Garibaldi as 
Italian patriot and archetype of republican; 
Emperor William i as the pattern of a moderate 
monarch remote from political brawls. But in so 
far as such leaders merely incarnate in peculiar 
degree values already generally or widely dis- 
seminated or form a link, although perhaps one 
of extraordinary dimensions, in the chain of 
established group activity they are to be dis- 
tinguished from creative leaders. 

Creative leadership emerges when a personal- 
ity becomes the propulsive force for a value or 
complex of values or in certain circumstances 
for a systematic program, rallying about himself 
a group of men which on a small or a vast scale 
creates a stronger pressure than could emanate 
from any individual. The program may be 
directed toward material ends — economic, tech- 
nical or political — or toward spiritual ends — 
religious, moral, humanitarian, artistic. But in 
any case this type of leadership diverges from 
representative leadership in that it involves an 
attempt to enrich or alter the existing stock of 
values in the possession of a society by gaining 
acceptance for an innovation freshly created by 
the leader or, if the innovation has been bor- 
rowed from another culture, by diflfusing it in 
the new area. The path breakers of the early 
Italian Renaissance, Brunelleschi, Donatello and 
Masaccio, discovered the paramount importance 
in architecture, sculpture and painting of an eye 
satisfying proportion between the various com- 
ponents of a work of art. The German reformers 
developed the doctrine of justification by faith, 
which liberated the layman from the priest and 
gave him immediate access to a personal God, 
Defoe in The Collective Body of the People and 
Rousseau in his Contrat social introduced the 
concepts of demonstrative gatherings and of pe- 
tition which offered to the individual voter 
previously unknown mechanisms for controlling 
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Parliament even in the intervals between elec- 
tions. Externally the strength of the dynamic 
leader is embodied in the followers who gather 
about him; his distinctive mark in contrast to 
other leaders is the creativeness of his work. It is 
the creative type to which the term leader in its 
more specific connotation applies. 

The influence of the genuine leader as opposed 
to the merely representative leader is character- 
ized not merely by its greater profundity and in- 
tensity but also by its radiation over a far wider 
sphere. Under his propulsive force the members 
of the group whom he activates may themselves 
become the material of leadership and develop 
into a class or stratum grasping and exercising 
the function of leadership over a constantly ex- 
panding body of men. This latter phenomenon is 
typical of the process of dynamic leadership in 
political relations, where the functions of leader- 
ship become magnified and therefore most easily 
analyzed. Here the formation of a group with the 
attendant establishment of certain values or the 
securing of certain interests within it does not 
constitute an end in itself, as in the case of lead- 
ers who organize a following about some eco- 
nomic, religious or cultural purpose outside the 
political arena; it us merely a stepping stone to 
the broader goal of creating or reorganizing a 
state. 

Political theory until late in its development 
completely neglected the sociological phenom- 
enon of leadership, taking no account of the 
existence of separate politically oriented groups 
within the state. The emergence of the state was 
explained as a process of union between merely 
two elements, the ruler and the people, the latter 
being considered as a homogeneous unit. The 
process according to such theories was essen- 
tially the same whether under primitive condi- 
tions, where the state was considered as sup- 
planting a loose, unp>olitical community, or 
among civilized peoples, where it was created 
from a grouping of tiny polities. The only ques- 
tion which absorbed the investigator in this 
period of political theory was whether a towering 
personality imposed himself by force upon the 
masses of the people or whether the people col- 
lectively appointed a ruler. David Hume in his 
Essays, Moral and Political (2 vols., London 
1741-42) was the first to restate the whole prob- 
lem in its modem form. He pointed out, first, 
that the processes conceived as alternative by the 
older theorists were in reality inseparable, for 
the towering personality could win submission to 
his rule o^y after he had demonstrated his 
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achievements in defense against the enemy, in 
the establishment of law and order or in the 
positive promotion of the public welfare. In 
other words, Hume introduced the thesis that 
submission is brought about in the first instance 
not by force but by “opinion” and “interest”; 
that is, by the conviaion on the part of those 
submitting that such a course is advantageous. 
Above all, Hume was the first to stress the essen- 
tial fact that the leader never gains the adherence 
of all the people simultaneously. The process 
begins with the voluntary submission of a limited 
group — ^warriors, priests, wealthy landowners — 
acting through opinion and interest; with these 
supporters the leader then subdues the others 
possibly and in the lower stages of political de- 
velopment regularly by brute force. A slow evo- 
lution involving many intermediate stages must 
be traversed before the masses adhere of their 
own choice on the basis of a conscious convic- 
tion of the benefits to be derived. “It is, there- 
fore,” says Hume, “on opinion only that govern- 
ment is founded; and this maxim extends to the 
most despotic and most military governments, 
as well as to the most free and most popular. The 
soldan of Egypt, or the emperor of Rome, might 
drive his harmless subjects, like brute beasts, 
against their sentiments and inclination: but he 
must, at least, have led his mamelukes or praeto- 
rian bands, like men, by their opinion.” 

The process of reorganizing an already exist- 
ing state is far more common and from the 
practical point of view more important than the 
creation of an entirely new state. As the first 
prerequisite of such reorganization the leader 
must develop a loyal and financially powerful 
body of supporters who, after he has furnished 
them with the indispensable equipment of a will 
to power, have the capacity to overcome the ad- 
herents of the existing government or, if the lat- 
ter are suffering from ineffectiveness or lack of 
cohesion, to supplant them. The members of 
this first following are destined to constitute the 
leading class of the reorganized state, of which 
they are the nucleus. Once the reorganization 
has occurred, the abler among them function as 
legislative, administrative or judicial officials 
while the remainder crystallize into the ruling 
party — a social stratum unconditionally sup- 
porting the new system. Striking illustrations of 
this process are offered by the states which have 
directly or indirectly grown out of the World 
War, the separation of Poland and the Baltic 
countries from Russia and of Czechoslovakia 
from Austria, the piecing together of the frag- 


ments of the old Ottoman Empire into the new 
Turkish or Arabian state, show in each case. the 
preliminary stage of group formation (nationalist 
parties) within the old imperial state and the 
subsequent emergence of the party leaders — 
Pilsudski, Masaryk, Mustafa Kemal, ibn-Saud 
— as the governing statesmen of the new national 
state and of their followers as the governing 
class. The most impressive examples are the 
evolution of Soviet Russia and of Fascist Italy. 
Mussolini in organizing his fasci di combatti- 
mento not only acted upon but developed the 
doctrine that the reconstruction of a state pre- 
supposes the existence of a trained hierarchy 
(gerarchia) to replace the nucleus of the old state. 

The phenomenon of leadership in political re- 
lations offers a natural and convenient approach 
to the study of the psychological processes and 
social factors involved in the genesis of leader- 
ship in general. Recent students of political par- 
ties have in fact greatly enriched knowledge of 
this subject. The basic fact is that followers 
gather about the leader because they recognize 
in him a protagonist of values or interests which 
they hold dear. In all ages the most recurrent 
motivation of party formation has been the 
struggle for economic advantage. A military 
class may be rallied, as has repeatedly occurred 
in modem Spain, when a general issues a pro- 
nunciamiento promising that officers will be 
provided with governmental posts or parlia- 
mentary seats or, as in a more remote period, 
with colonial offices. The same motivation was 
at work in the creation of the modem Japanese 
constitutional state, to which the impoverished 
samurai gave their support in the expectation of 
economic rehabilitation, and in the Russian 
October revolution of 1917, which promised 
land to the peasants and control of the factories 
to the industrial proletariat. The laboring class 
supporting a leader who holds out the prospect 
of higher wages or cheaper food is driven by im- 
pulses basically similar to those which cause in- 
dustrial magnates to assemble about a common 
banner in quest of protective tariffs. But under a 
Mohammed organizing the Arabs in the desert 
and under the leaders of the English Inde- 
pendents, who later became the central force of 
the Puritan revolution, the more common eco- 
nomic motif may be replaced by a spiritual or 
religious one; or the emphasis may be on ethical 
values, as in the case of Freemasonry as a move- 
ment for religious toleration and to some extent 
in the American abolitionist movement; again, 
the values niay be intellectual, as with move- 
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ments for the promotion of national culture, 
such as the Flemish movement for school re- 
form. On a still different level leadership may 
have as its immediate purpose the substitution of 
a progressive for an absolute and outgrown con- 
stitutional form. Or it may disregard or subor- 
dinate domestic problems to concentrate on ag- 
grandizement in foreign affairs in the manner of 
Lord Beaconsfield toward the end of his life. 
Leaders repeatedly combine objectives from 
two or more of these categories: Daniel O’Con- 
nell and Charles Parnell gave the Irish move- 
ment, originally an agrarian protest against Eng- 
lish absentee landlordism, its peculiar character 
by coupling it with Celtic nationalism and with 
Roman Catholicism; the French Revolution in 
addition to attacking the privileges of the 
aristocracy was a movement against Catholic 
orthodoxy and the influence of the church in ap- 
pointments to public office. 

The situation is further complicated by the 
interplay between political parties and independ- 
ent non-political groups constructed within the 
state about some cultural, occupational or other 
interest. Such groups are likely to shift their 
weight from one party to another according to 
circumstances: thus the American farmers* or- 
ganizations support with equal fervor the 
Republican party on one occasion and the 
Democratic party on another, and the German 
peasants* associations vacillate between con- 
servatives and democrats. A close scrutiny of 
such groups leads to the conclusion that the so- 
cial and psychological factors involved in the 
genesis of leadership are essentially the same in 
the case of a group built about a non- political 
interest as in the political party. The former may 
as a result of accident or change in leadership 
merge into the latter, as did the English trade 
imions. 

The possible variations of the leader*8 position 
are infinite, if only because each case is individ- 
ually shaped by the particular positive interest 
which is the basic motive impelling followers to 
gather. Even when the goal is set, the means 
which the leader may employ to consolidate his 
following are as diverse as the circumstances 
which condition them. The method of appeal 
depends fundamentally upon the leader’s cidcu- 
lation of mass psychology in the particular en- 
vironment in which he is operating. In some 
cases, if, for instance, those whom he wishes to 
recruit have arrived at a high stage of political 
maturity, he can rely on their comprehension of 
the idealistic social purpose which he is pursuing. 


In other cases he may be forced to subordinate 
his main purpose in his propaganda and to 
tempt followers by the prospect of incidental ad- 
vantages, such as patronage or accession to the 
wealth of their predecessors in the old regime. 
Or he may enshroud his purpose in a veil of 
religious sentiment. The crucial test is whether 
or not he can arouse the faith of his followers in 
his personality, for only through such faith can 
he inculcate in them the power of endurance and 
the spirit of devotion to the common cause with- 
out which he cannot succeed. The traits of 
personality enabling the leader to impress a fol- 
lowing vary with the program to be achieved and 
with the types which he addresses, but certain 
traits can be abstracted as generally effective in a 
particular situation or environment. In the Latin 
nations brilliance of bearing and command of 
propagandistic rhetoric may be the most valu- 
able assets (as witness Bonaparte and Gambetta); 
among the Anglo-Saxons severe reserve and 
lucidity of argument (Cromwell, Marlborough, 
Wellington and Kitchener); among the Germans 
an intimate understanding of the people (Prince 
Eugene and Bliicher). Irrespective of racial, 
national or situational peculiarities especial ef- 
ficacy is always inherent in isolation, the main- 
tenance of distance, marked simplicity and 
ascetic habits. 

There are also certain external devices which 
the leader may employ in building a group: an 
apt epithet for the object of attack, such as 
‘‘aristocrats” and “privileged classes” in the first 
phases of the French Revolution and “despot- 
ism” — a term often applied with amazing loose- 
ness — in all constitutional struggles; such slo- 
gans as “Italia unita e Roma capitale” in the 
Italian Risorgimento, “home rule” and “Sinn 
Fein” (independence) in the Irish struggle for 
freedom and the corresponding terms, “swaraj” 
and “swadeshi” in the contemporary Indian 
movement. The red shirt of the Garibaldians, 
the black shirt of the Fascists and the designa- 
tion II Duce (the leader par excellence), the cult 
of George Washington in America, all illustrate 
the use of symbols by promoters of movements 
to transmit to their followers a whole complex of 
associated values. Although they further the 
process of group formation, such devices lend 
themselves with great facility to demagogic 
abuses. 

The pivotal problem in the study of leadership 
is the determination of what objective factors en- 
able a leader to emerge and assemble a following. 
As the problem is often stated, is leadership ex- 
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plained by the personality and creative power of 
the leader or by the might of circumstance, by 
the fact that the need for innovation has reached 
such a degree of acuteness that the emergence of 
a leader becomes inevitable? Or according to the 
crude formulation is leadership a function of the 
hero or of the environment? It has already been 
implied that the question cannot be posed in 
these terms. Only when the two factors coin- 
cide — ^the acutely felt need for change and a 
personality adapted to the particular situation — 
can the process of group formation for the fulfil- 
ment of that need be set in motion. Attempts to 
lead in the absence of sufficient pressure for 
change, whether the absence be due to purely 
environmental factors or merely to the apathy, 
immaturity or unaggressiveness of the populace, 
which too are objective factors, have always 
either miscarried or been snuffed out after a few 
flickerings. This is the explanation for the failure 
of Vercingetorix to rally the Gauls against the 
Romans, of Cola di Rienzi in his attempt to 
overthrow the Roman oligarchy, of Babeuf in 
his drive for political communism toward the 
close of the French Revolution. On the other 
hand, evdh where the need is present and felt, it 
by no means follows that an individual with the 
necessary intelligence, energy, endurance and 
magnetism, the peculiar combination of traits 
and the exact orientation required will appear; 
still less that the material for a leading class will 
be at hand. Evils can exist and be recognized for 
decades or centuries without the emergence of a 
person to lead the reform. Even when the leader 
comes he must first give proof of his peculiar 
ability to carry out the appointed reform before 
the formation of a group can be actually achieved. 
Only in the course of the movement will it be- 
come apparent whether the alleged leader is cast 
in a different mold from the mere representative 
of authority or from the simple demagogue. 
Repeatedly it happens that the leader at hand — 
for example, the descendant of a monarch who 
has won a following through his pursuance of a 
social or national purpose — slacks the personal 
strength to remedy the evil, which must remain 
flagrant until an adequate individual arises; thus 
the attainment of Prussian hegemony in Ger- 
many was interrupted under William i, who in 
1859 proved unequal to the conflict with Austria 
and the Prussian lower house, to be continued 
only with the emergence of Bismarck. Similarly 
a true leader may take up a task where it has been 
left shipwrecked by a demagogue, finding in the 
situation created by the latter the necessary 


foundation for his own success: thus Cromwell 
built upon the abortive work of the nobility who 
in i6a8 had aroused the House of Commons to 
the importance of safeguarding the constitution. 

Even where the initial success of the leader is 
independent of environmental factors, these 
operating through the following may radically 
affect the established leader and his program. 
Again the Fascist movement is peculiarly in- 
structive. So long as it was in its incipient stages 
(1919-22), its leader directed it essentially in the 
interests of the middle class, whom the war had 
impoverished, aiming no less against interna- 
tional capitalism than against international so- 
cialism and clericalism. When, however, indus- 
trialists and financiers sent their sons and em- 
ployees in multitudes into the storm battalions, 
Mussolini in the process of expanding the or- 
ganization into a party had no other alternative 
than to proceed along capitalistic lines; he was 
henceforth financed by the capitalists and was 
forced upon an unwilling monarch as prime min- 
ister. Stated abstractly, an interaction had taken 
place between Mussolini and his environment, 
as the result of which his program had become 
modified. Established leaders as a rule are sub- 
ject in greater or less degree to environmental 
influences: as their potential lines of penetration 
multiply, they are faced with the alternative of 
ineffective intransigence or compromise with 
the demands of their new adherents. 

Richard Schmidt 
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LEAGUE OF NATIONS. The League of Na- 
tions is the first attempt in history to furnish 
the international society of nations with a per- 
manent and organic system of international 
political institutions. This attempt was an out- 
come of the World War. Before the war began, 
far seeing statesmen and writers on international 
affairs were predicting that some day such a 
system of institutions would be built up but 
they believed that centuries must elapse before 
their visions could be realized. 

The impact of the World War upon the minds 
and consciences of men quickly changed their 


outlook. Indeed before the war actually began, 
while the tragic negotiations for its prevention 
were still under way, the British foreign secre- 
tary, Sir Edward Grey, declared that if Europe 
could be pulled through the crisis, it would be 
the duty of the statesmen of the world to try to 
create some international sptem by which such 
crises might in future be averted. Only a 
month later the British prime minister took up 
Sir Edward Grey’s idea and declared that it was 
a war aim of the British people to create a league 
of peace at the close of hostilities. Two years 
later in 1916 Lord Robert Cecil wrote a mem- 
orandum which led to the creation of the Philli- 
more C!ommittee, whose task was to draw up 
the first outline sketch of the international or- 
ganization. Before the Phillimore report was 
completed. President Wilson laid down the war 
aims of the United States in his Fourteen Points, 
among which appeared the creation of the 
League of Nations. As the war drew to its close 
in the month of November, 1918, Lord Robert 
Cecil in his inaugural speech as chancellor of 
the University of Birmingham explained in de- 
tail the fundamental principles and obligations 
upon which he believed the League should be 
built up. He had drawn naturally enough upon 
the findings of the Phillimore report, and his 
speech was followed shortly after by General 
Smuts’ well known paper to the cabinet in which 
he too sketched the framework of the League 
as he conceived it. At the same time L^n Bour- 
geois as president of a French government com- 
mittee was preparing a similar scheme. Other 
governmental and private groups in many coun- 
tries, both belligerent and neutral, were at work. 
There can be no doubt that the influence even 
of the private groups was great. The League to 
Enforce Peace in the United States, the League 
of Nations Society in Great Britain, Lord 
Bryce’s committee and others produced pro- 
posals which secured a serious measure of public 
attention. 

The primary preoccupation of the British and 
American statesmen who led the League of Na- 
tions movement and who finally brought the 
League into being was the question of how to 
keep the peace. The war in its effect upon the 
mind of the average citizen and the average 
soldier provided the political driving force which 
secured the establishment of the League. More- 
over the experience of the war influenced the 
preparation of the League in still another re- 
spect. During the operations of 1915 to 1918 a 
number of Allied committees were set up to deal 
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with the control of shipping, raw materials, 
foodstuffs, fiiel, munitions and the like. These 
committees and their secretariats developed in 
G considerable measure a new technique of inter- 
national cooperation, which was continually in 
the minds of the practical politicians who drew 
up the Covenant of the League. 

Yet although it is true that the League was 
bom of the war, it is also true that in a consider- 
able measure the nature of the international in- 
stitutions created by the Covenant was deter- 
mined by pre-war movements. 

The first of these movements was the Concert 
of Europe. The Concert was taken by those who 
drafted the Covenant as the model for the Coun- 
cil of the League, which they believed would 
prove to be the real peace making agency in the 
League structure and the agency moreover 
which would control effectively the whole of 
its activity and work. The second movement was 
that which culminated in the two Hague con- 
ferences of 1899 and 1907. These conferences 
served as a pattern for the Assembly of the 
League, which it was expected would take over 
and develop the ‘‘legislative’* function which 
the Hague conferences had begun to use. The 
third movement was that of the so-called Tech- 
nical LFnions, of which the Postal Union was the 
earliest and the most successful example {see 
International Organization). 

Thus the pre-war experience of these three 
international movements was combined with the 
war experience of the authors of the Covenant 
in the shaping of the institutions which the 
Covenant set up. It must be added, however, 
that the statesmen of 1919 realized very clearly 
that these pre-war movements had been but 
inadequate attempts to meet the pressing needs 
of a changing world {see Internationalism). 
They perceived that the enterprise of creating 
permanent international political institutions 
could be rationally based only upon a consciously 
accepted conception of an international society. 
They understood — and the statesmen who have 
worked under the Covenant have come more 
and more consciously to accept the same point 
of view — ^that such a society requires interna- 
tional institutions, founded upon an international 
constitution, providing for the members of the 
society rules of law to guide their relations with 
each other: institutions to declare these rules 
laws, to interpret them, to change and mold and 
complete them as the requirements of a changing 
and growing society may require. 

The Covenant of the League of Nations is the 


“written constitution” of the international soci- 
ety of states. It is always so treated and is openly 
spoken of as such in the debates of the govern- 
ment lawyers in the First [Legal] Committee of 
the Assembly. It contains the constitutional pro- 
visions by which the international institutions 
of the League were created, the provisions by 
which their powers are defined and the funda- 
mental rules which the members of the League 
undertake to observe in their mutual relations. 
Around it has grown up in recent years a great 
new body of “constitutional** international law. 
The mandates treaties, the minority protection 
treaties, the Statute of the Permanent Court of 
International Justice, the Optional Clause at- 
tached to that statute, the General Act for the 
Pacific Settlement of International Disputes, 
even the Pact of Paris, are international law- 
making conventions whose legal character like 
that of the Covenant itself is in the strictest sense 
of the word constitutional. 

The body of international constitutional law 
is being further increased by resolutions of the 
Assembly. Some classes of resolutions — ^those, 
for example, which create new international in- 
stitutions attached to or working with the League 
— are definitely legislative in their nature. It 
may perhaps be added that in the procedure of 
the Assembly, the Council and the other organs 
of the League, based as it is upon a written code 
and developed year by year by general practise, 
another branch of constitutional law is being 
developed. 

The character of the Covenant as the con- 
stitution of the international society of states 
proves that the League was intended to be uni- 
versal. And in practise despite the fact that cer- 
tain great states are not members all its work is 
conducted on the assumption that it is entitled 
to act for international society as a whole and 
that the rules which it adopts must be appropri- 
ate for universal acceptance. 

The whole strength of the League, particu- 
larly at moments of international crisis, has been 
gravely impaired by the fact that the United 
States and Soviet Russia are not members. It 
has been further impaired by the fact that Brazil 
and Costa Rica have formally resigned member- 
ship and that Argentina has been temporarily 
suspended. The very right of resignation is, 
although politically necessary in the early 
stages, in reality inconsistent with the character 
of the League as the permanent political frame- 
work of an organized society of states. The mem- 
bership of the dominions of the British Com- 
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monwealth has sometimes been the object of 
criticism. Such criticism, except perhaps in so 
far as it regards India, is ill informed. Those who 
know the reality of the governmental freedom of 
the British dominions know that they are as 
truly “independent States” as very many of the 
other members of the League. 

The main organs of the League are the As- 
sembly, the Council, the Secretariat, the Per- 
manent Court of International Justice (g.v,) and 
the International Labor Organization (q.v.). In 
addition there are a number of subsidiary organs 
created by Assembly resolution and now firmly 
established as a permanent part of the machinery 
of the League. Such, for example, are the Com- 
munications and Transit Organization with its 
tri-annual conference and its standing Advisory 
Technical Committee served by the Com- 
munications and Transit Section of the Secre- 
tariat; the Health Organization with its periodi- 
cal conferences and its standing committee and 
subcommittees; the Economic and Financial 
Organization with its periodical conferences and 
its permanent Economic Committee and Finan- 
cial Committee; the Permanent Mandates Com- 
mission established by the Council in pursuance 
of article 22 of the Covenant; the Advisory 
Committee on Traffic in Opium, the Committee 
on Traffic in Women and Children and the 
Committee for the Protection and Welfare of 
Children and Young People grouped together 
under the heading of the “social and humani- 
tarian” activities of the League. In addition 
there are a great number of temporary ad hoc 
committees established to study and report upon 
certain subjects, as, for example, the Prepara- 
tory Commission for the Disarmament Confer- 
ence and the Slavery Committee. 

All these organs form an integral part of a 
single coherent system of institutions. No one 
of them could effectively accomplish the tasks 
with which it is entrusted if it were cut off or 
separated from the rest. Their activities are co- 
ordinated and — ^with the exception of the Labor 
Organization — controlled and directed by the 
Assembly. 

The Assembly consists of representatives of 
all the members of the League. The Covenant 
states that each member “may have not more 
than three Representatives,” but in fact the 
Assembly itself has interpreted this provision so 
broadly that the number of active delegates 
which represent any country in the Assembly 
and its committees may greatly exceed the allot- 
ted three. It was expected by the authors of the 


Covenant that the Assembly would be a cum- 
bersome “diplomatic” body; that it would be 
difficult for it to make decisions; that its very 
size and the slowness of its action would militate 
against its authority. They hoped that it would 
develop the legislative functions which the 
Hague conferences had attempted to fulfil. But 
so relatively unimportant did they consider these 
functions that they debated at length whether 
they should insert a provision that the Assembly 
should meet “at least once in four years.” In 
other words, they expected that the real power 
and authority of the League would lie not in the 
Assembly but in the Council, which they re- 
garded as the organ that would group the great 
powers. 

All these previsions have been falsified by 
experience. The Assembly has become the su- 
preme organ in the system of the League. It is 
universally recognized that the sovereign power 
of the League lies in its hands. It has indeed 
developed legislative functions as the authors of 
the Covenant hoped; it has drawn up a whole 
series of most important international conven- 
tions; it has legislated by resolution. But it has 
also become the controlling and the initiating 
agent in every department of the work of the 
League. The Assembly has achieved this posi- 
tion of supremacy because it has become a par- 
liamentary body. Its composition and work bear 
hardly a trace of the old diplomatic conferences 
of the past. Its code of procedure was drawn up 
at the first meeting by the president, Paul Hy- 
mans, foreign minister of Belgium; Viviani, ex- 
prime minister of France; Lord Robert Cecil 
and Sir Arthur Balfour, cabinet ministers of 
Great Britain; and Newton W. Rowell, lord 
president of the Council in the government of 
Canada. These distinguished parliamentarians 
made rules for its working which insured that 
in all respects it should function as an inter- 
national parliament, and in the years which have 
followed the Aissembly has been successful in 
exact proportion to its management by parlia- 
mentarians in accordance with parliamentary 
practise. 

The idea that it should meet only at long 
intervals of time has likewise disappeared. Like 
other government institutions the League must 
have a budget; as in every parliamentary country 
the League budget must be voted every year. 
Since only the Assembly representing the sov- 
ereign will of all the members of the League 
could draw up the budget, the Assembly must 
necessarily meet at least once in each year. In 
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fact it has not only met every year in the month 
of September, but there have also been two 
special assemblies, one in March, 1926, for the 
admission of Germany, another in March, 1932, 
to deal with the Manchurian dispute between 
China and Japan. 

The plenary meetings of the Assembly consist 
of all members of the various delegations. In 
these plenary meetings the general work of the 
League during the year is debated; elections (to 
the presidency, vice presidencies, to the General 
Committee of the Assembly, to membership in 
the Council, to judgeships of the Permanent 
Court) are held; the Assembly committees are 
established and reports from these committees 
received. Under the standing rules of procedure 
six committees are appointed, each consisting of 
a representative of every member of the League. 
These committees all meet in public and each 
of them deals every year with certain special 
subjects: the first committee with legal ques- 
tions; the second with technical questions, such 
as health, economics, finance, transit; the third 
with disarmament, security, arbitration and 
allied matters; the fourth with the budget of the 
League; the fifth with social and humanitarian 
activities; the sixth with political questions. It 
is the general practise of delegations to send to 
these committees representatives with special 
knowledge of the matters with which they are to 
deal. It thus happens that over a period of years 
the committees have achieved a high degree of 
expert knowledge and the debates of the matters 
submitted for their consideration have often 
been on the highest level. 

The Assembly begins each yearly session with 
a general debate in which the international situa- 
tion and the work of the Council, the Secretariat 
and the subsidiary League organizations are re- 
viewed. Questions arising out of this current 
work and all proposals made by governments to 
the Assembly are then referred to the six com- 
mittees; the committees debate them in detail 
and draw up reports, setting forth their con- 
clusions or recommendations for further action. 
These reports then come before the full As- 
sembly. As a rule they are accepted almost with- 
out discussion, unless for some special reason 
debate is thought to be required. This procedure 
promotes speed and efficiency in dealing with 
the general work of the Assembly, while main- 
taining safeguards in case the committees* work 
is unsatisfactory. 

It is in the Assembly that the power of the 
small nations has made itself felt. It was ex- 


pected by the authors of the Covenant that 
leadership and control would remain in, the 
hands of the great powers. In many ways they 
have, but it is al^ true that small powers 
have played a great part in the development of 
the League through the leadership in the Assem- 
bly of such men as Fridtjof Nansen of Norway, 
Hjalmar Branting of Sweden, Edouard BeneS 
of Czechoslovakia, E. K. Venizelos and Nicolas 
Politis of Greece, Louis de Brouck^re of Bel- 
gium and other distinguished parliamentarians. 

The Council is the executive organ of the 
League. In fact its functions can be described 
as “executive’* only by analogy, since the action 
which follows from its decisions is for the most 
part taken not directly by its own agents but 
indirectly by the governments of whose 
representatives it is composed. The Council ful- 
fils nevertheless the duties analogous to those 
which within a national government are en- 
trusted to the cabinet or other responsible min- 
isters. It directs the work of the Secretariat. It 
makes all decisions concerning the appointment 
of committees, the summoning of conferences 
and the like. It receives reports from the sub- 
sidiary organs of the League and decides 
whether or not these reports shall be transmitted 
to the Assembly. It deals with disputes between 
members of the League. Indeed it is to the 
Council that the Covenant entrusts the primary 
duty of safeguarding the peace of the world. 
Under the Covenant and other treaties it is 
specially delegated to supervise and secure the 
faithful observance of the Mandates and of the 
Protectionof Minority Treaties and Declarations 
of which the League is the guardian. 

When the Covenant was drawn up, the great 
powers endeavored to confine representation on 
the Council to themselves only. When they were 
defeated in this attempt they sought to secure 
at least a permanent majority of its members. 
This plan too broke down because of the ab- 
stention of the United States, which upset the 
numbers. Finally the whole conception was 
abandoned under the pressure of the smaller 
countries to increase the number of their non- 
permanent seats. In 1926 a special committee 
of the Assembly decided that the number of 
non-permanent members should be increased to 
nine, although the great powers, who have per- 
manent seats, number only five. This desire of 
the small powers to be members of the Council 
springs from two motives. The first is undoubt- 
edly the great prestige which now attaches to 
the Council. The second is the desire to exercise 
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the power of veto in cases of international dis- 
pute ‘which article 15 of the Covenant confers 
upon members of the Council. 

The Council like any other committee works 
well when it is well led. But because its tasks are 
new and constructive and since there is no past 
experience to guide it be)rond that which it has 
itself built up, it must depend more than most 
national cabinets upon the leadership of the 
wisest and the most powerful of its members. 
Experience has shown that one or two men, act- 
ing with a clear vision of what they desire to 
achieve and with the courage to accept great re- 
sponsibilities both toward their own nation and 
the world at large, have been able to transform 
it into a most eifective body. Lord Cecil in 1923, 
Briand and Stresemann from 1926 to 1928, 
Henderson and Briand from 1929 to 1931, 
showed that the Council could be made an organ 
of high authority in world affairs. 

Like the staff of the International Labor 
Office and of the Registry of the Permanent 
Court of International Justice the Secretariat of 
the League constitutes a true international civil 
service. In 1930 the Secretariat was placed under 
the rules of a permanent statute which gives its 
members long term contracts, security of tenure, 
prospect of promotion and pensions, thus offer- 
ing them the material basis of independence 
from pressure by their respective national gov- 
ernments. From its inception the Secretariat has 
been organized as a single common international 
service. Every individual section is set up on 
this same international basis. The members of 
the Secretariat have been chosen by the secre- 
tary general for their personal merits or suita- 
bility for their tasks. In building up his staff the 
secretary general has naturally been obliged to 
seek, so far as may be, to secure a balance of 
nationalities, in order that the Secretariat like 
the Assembly and the Council might be repre- 
sentative of the world at large. The members of 
the Secretariat are, however, in no sense dele- 
gates of their national governments but are 
responsible to the League alone. 

The authors of the Covenant purposely left 
as elastic as possible the constitution of the new 
institutions which they created. They believed 
that it would be unwise to lay down rigid rules 
for future situations which they could not fore- 
see, and that it was better to leave wide dis- 
cretion to the statesmen who would build up the 
customs and the traditions of the League. 

Experience has shown that they were right. 
At certain moments of crisis a more rigid con- 
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stitution might have been of assistance to those 
who have sought to uphold the principles of the 
League. But, broadly speaking, it has proved 
advantageous to leave the statesmen free to build 
up constitutional practise as the circumstances 
of varying cases might require. 

In many ways the institutions have worked 
much more smoothly than was expected. There 
has never been, for example, any open opposi- 
tion or clash of interests between the great pow- 
ers and the smaller states, with the possible 
exception of the events in the special Assembly 
on the Sino- Japanese dispute in March, 1932. 

Nor have the rules of unanimity and equality 
of vote given rise to the difficulties which were 
expected. In the work of Assembly committees 
decisions are in fact taken by majority vote; and 
since the full Assembly almost automatically 
adopts whatever the Assembly committees draw 
up, the actual decisions on League policy are 
thus in many matters made by majority vote. 
No tendency to use the power of veto to ob- 
struct decisions has been shown, at least in 
public sessions of the Assembly and the Coun- 
cil. In secret sessions, however, difficulties have 
sometimes arisen; and of course the right of veto 
legally continues. 

Similarly the Assembly and the Council have 
not encountered serious obstacles in carrying 
through their functions of election. It is true 
that elections to the Council and even the last 
election to the Court gave rise to canvassing on 
a scale which some critics consider dangerous. 
Broadly speaking, however, the elections have 
been carried through, whether for the presi- 
dency or other offices of the Assembly, for the 
non-permanent membership of the Council or 
for the judges of the Court, with due regard to 
the necessity for choosing the most suitable can- 
didates. 

It was further anticipated when the League 
began that the preparation of the annual budget 
would cause great difficulty. Such has not been 
the case. Many difficulties are avoided by the 
fact that the budget is subjected to a closer and 
more effective scrutiny and control than that 
exercised over the expenditure of any other pub- 
lic money in the world. The estimates of the 
secretary general are first examined and passed 
by a supervisory commission, which submits 
them with a report to the fourth committee of 
the Assembly, which devotes weeks to their most 
careful examination. But there has never been 
any practical difficulty in settling the purposes 
for which expenditure should be allowed or in 
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settling the allocation of that expenditure or its 
repartition among the different members or even 
(with the exception of a few minor instances) in 
securing payment of subscriptions by members 
of the League. 

Both in the Assembly and in the Council the 
practise of holding meetings in public has been 
of great importance. It has been an almost un- 
varying rule that public debates have led to 
better results than private meetings. A well 
known example is that of a heated dispute in 
1927 between Germany and France concerning 
the territory of the Saar. After a week of private 
negotiations Briand and Stresemann reported to 
the Council that they had been unable to reach 
a solution. In the course of the public debate 
which followed this report a solution satisfac- 
tory to both parties was found and adopted. 
This introduction of the method of dealing with 
international business by means of public debate 
is in reality nothing but the application of the 
principles of democratic government to the re- 
lations between peoples. 

As has already been stated, the fundamental 
purpose of the League of Nations is to organize 
the international society of states; to create a 
comprehensive system of law to control all the 
relations of the members of that society; to pro- 
vide institutions by which that law can be inter- 
preted, applied and developed and by which 
administrative action for the promotion of com- 
mon international interests can be taken. Trans- 
lated into terms of immediate policy in 1919 this 
meant that the League was intended by its 
authors to do three things: first, to keep the 
peace and settle by pacific means international 
disputes which might arise; second, to remove 
the causes of war; third, to organize international 
cooperation in all spheres of human activity 
where there were common international inter- 
ests to be served. These three functions may be 
considered in turn. 

The Assembly, the Council and the Perma- 
nent Court of International Justice are all 
charged with duties for the maintenance of peace 
and the settlement of disputes. The constitu- 
tional law which they apply consists of the 
Covenant, the Optional Clause, the General Act, 
the Locarno Treaty, the Kellogg Pact, bilat- 
eral arbitration treaties between states and the 
clauses for compulsory arbitration contained in 
a large number of general conventions. 

The political and judicial organs of the League 
are in a very real and important sense independ- 
ent of each other. There has never been any 


suggestion that the Assembly or the Council 
should or could directly or indirectly exercise 
the slightest political influence over the legal 
verdicts which the Permanent Court should 
give. But these organs remain none the less 
parts of a single and coherent system; and on 
many occasions they have acted together for the 
solution of international disputes, the Council 
handing over to the Permanent Court for advice 
or decision legal questions with which it was 
unable to deal. Such constitutional connection 
and collaboration have been of unquestionable 
value. 

For the most part the constitutional law which 
has been applied in the settlement of disputes 
has consisted of the rules of the Covenant. The 
compulsory jurisdiction of the court under the 
Optional Clause has been exercised only on one 
or two comparatively unimportant occasions. 
The provisions of the General Act have not yet 
been brought into play. The application of the 
Pact of Paris has arisen only in connection with 
the Manchurian dispute. 

In application of the Covenant the Permanent 
Court has up to July, 1932, dealt with forty-eight 
international disputes. The Council has dealt 
with more than thirty. In regard to a great 
proportion of these disputes both the Court and 
the Council have had a generous measure of 
success. Except for its decision concerning the 
Austro-German Customs Union in August, 
1931, the work of the Court has been almost 
free from general criticism. Similarly in most of 
the disputes with which it has had to deal the 
Council of the League has been able to secure 
concrete settlements which in the great majority 
of cases have meant that the subject of the 
dispute has wholly ceased to trouble the nations 
concerned. 

It must be noted moreover that in a number 
of these cases great difliculties were encoun- 
tered. In four of them hostilities between the 
parties had actually begun and had to be ar- 
rested. Some of the most difficult involved great 
powers. Examples which may be cited are the 
Upper Silesian dispute between Germany, Po- 
land and the Allies in 1921, the Upper Silesian 
minority dispute between Germany and Poland 
in 1931, the Memel dispute between Lithuania 
and Memel in 1923, the Mosul dispute between 
Great Britain and Turkey in 1924, the Austro- 
German Customs Union dispute between Ger- 
many and France and its allies in 1931. Gener- 
ally, however, the League as a peace keeping 
organism is judged by its treatment of two dis- 
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putes, that between Italy and Greece in 1923 
conc«ming the occupation of Corfu and that 
between China and Japan in 1931 concerning 
the Japanese occupation of Manchuria. It would 
be difficult to claim that in the Corfu dispute 
the League was completely successful. It is fair 
to say, however, that the difficulties of the 
League were greatly increased by the fact that 
the Greek government submitted the dispute 
simultaneously both to the Council of the 
League and to the Conference of Ambassadors 
in Paris and that it undertook to accept the 
arbitral decision which either of them might 
make. In consequence Italy refused the juris- 
diction of the League and claimed that the am- 
bassadors should decide. Thus the Council 
could do no more than propose the terms which 
it would regard as just. But there can be no 
doubt that it was the pressure of the Council 
and of the Assembly of the League which was 
decisive in securing the restoration of Corfu to 
Greece. 

It is still more difficult to estimate the work 
of the League in connection with the Man- 
churian dispute, since that work is not yet 
ended. It may be said, however, that in a par- 
ticularly difficult case the League gave Chinese 
leaders a platform whereby they might appeal 
to the world; that in the Special Assembly of 
March, 1932, it demonstrated a great body of 
world opinion which stood for the collective 
maintenance of international law; and that at 
least it firmly upheld the principle that in inter- 
national disputes of whatever kind third party 
intervention shall be accepted and impartial in- 
quiry carried through by League of Nations* 
investigators on the spot. 

The Manchurian dispute in particular has 
brought forward the question of sanctions, 
which is one of the most important problems 
the League must face. The non-sanction school 
holds that the League should use only moral 
pressure against violators of the peace of the 
world; to seek to prevent war by waging war 
seems to it a contradiction in terms. The 
powers holding this view are unwilling to com- 
mit themselves to a use of their armed forces, 
particularly in view of what they call the dif- 
ficulty of determining the aggressor. The other 
school considers that article 16 of the Cove- 
nant has already committed members of the 
League to the use of economic and ultimately 
military sanctions against recalcitrant states. 
This school believes that the League will not 
ultimately be able to preserve world peace un- 
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less it is given power to restrain disloyal 
aggression in violation of international law. 
No attempt has as yet been made to apply sanc- 
tions whether military or economic, but econom- 
ic sanctions were successfully threatened against 
Jugoslavia in 1921. 

By the second function which they hoped that 
the League would fulfil, namely, the removal 
of the causes of war, the authors of the Cove- 
nant meant theendingof annexation by conquest, 
of ‘‘colonial expansion,’* of secret alliances 
for war and of inflated and competitive arma- 
ments. Conquest is covered and explicitly pro- 
hibited by article 10 of the Covenant, the future 
efficacy of which is bound up with the ultimate 
result of the Manchurian dispute. Colonial ex- 
pansion is dealt with by the adoption of the 
mandates system {see Mandates). 

Secret treaties are forbidden by the terms of 
article 18 of the Covenant, which stipulates that 
every international engagement of whatever kind 
must be registered and published by the League 
before it is binding upon the parties. Many 
hundreds of treaties have been so registered and 
published, and as a result the old system of 
secret military engagements undertaken without 
the knowledge of the peoples is no longer pos- 
sible. It is indeed true that the system of military 
alliances still persists. But it has not the same 
sinister significance that it had when it was both 
the legal right and the regular practise of govern- 
ments to undertake commitments to make war 
without the knowledge of the peoples on whose 
behalf those commitments were made. 

The problem of armaments remains at the 
moment of writing unresolved. The Covenant 
imposes on members of the League the obliga- 
tion to make an international treaty to reduce 
their armaments to the lowest level consistent 
with national safety and the enforcement by 
common action of international obligations. For 
twelve years that obligation has remained unful- 
filled. But throughout this period preparations 
for its fulfilment have been going on, and in 
February, 1932, these preparations led to the 
meeting of the Disarmament Conference. In 
the first six months of its existence the confer- 
ence made substantial progress — progress re- 
flected in the general movement of popular ideas 
and in President Hoover’s bold proposal that 
existing armaments be reduced by approximately 
one third. 

The third function of the League is to pro- 
mote international cooperation in all domains 
where nations have common interests. The au- 
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thors of the Covenant held that peace was not 
mere abstention from war but must mean close 
and active collaboration of many kinds. In this 
department the League has certainly attained a 
development and achieved a success which the 
authors of the Covenant could hardly have ex- 
pected. The Health Organization, the Commu- 
nications and Transit Organization, the Social 
and Humanitarian Section, have all drawn up 
new conventions and brought about administra- 
tive collaboration between governments which 
holds promise of great progress in times to come. 
In the economic and financial spheres much has 
been accomplished. Apart from the financial 
reconstruction schemes carried through in Aus- 
tria, Hungary, Bulgaria and Greece and apart 
from the remarkable settlement of refugees in 
the latter country the League committees have 
already done much to bring governments and 
peoples to face the necessity for conscious con- 
trol of the world economic and financial ma- 
chine. 

The Economic Conference of 1927 did not 
produce great immediate practical results, but 
it spread the germs of a revolution in ideas con- 
cerning international trade, particularly with 
regard to protective tariffs, while the subsequent 
work of the Financial Committee on the Study 
of the Gold Standard upon this problem and 
other allied questions laid a foundation for the 
work of the World Economic Conference. 

In summary it may be said that through the 
technical and social organizations of the League 
a new body of international law is being built 
up in many domains of fundamental importance 
and that a new technique of administrative co- 
operation between governments is being worked 
out. Important concrete results have already 
been achieved and wide vistas of future progress 
are being opened. A world public health inspec- 
torate, a world organ for the control or super- 
vision of international lending to governments, 
are examples of schemes which may become 
practical politics within the lifetime of the pres- 
ent generation. 

In its early days it was often alleged against 
the League of Nations that it was only ‘*the 
policeman of the Peace Treaties.” The allegation 
is true only in so far as the League is an organism 
for preventing violent attack against arrange- 
ments established by recognized international 
law. Legally it “stabilizes the status quo” no 
more than it was “stabilized” by the interna- 
tional treaties of pre-war days. On the contrary, 
the League itself provides the first machinery in 


history for securing change by peaceful means in 
existing law or in treaties which have become 
unjust or inapplicable. 

The fundamental problem of securing change 
by peaceful means in existing international ar- 
rangements is that of providing a sense of 
security from war. Can such a sense of security 
be hoped for? How far does it now exist? What 
are the prospects that it will be increased? The 
answers to these questions must for the near 
future at least depend upon the solution given 
to the Manchurian dispute and to the armament 
problem. If in these two questions the League 
were to fail or if it were to adopt solutions so 
inadequate as to destroy confidence in its effi- 
ciency as an agent of justice or as a guaranty 
against war, the prospect of creating a true sense 
of security would be small. 

The establishment of a sense of security, of 
a belief in the League as the authorized agent 
of justice and as a certain guaranty against war, 
must depend in the last resort on its success in 
developing the political and legal organization 
of international society discussed above. In this 
process considerable progress has undoubtedly 
been made. Constant contact between respon- 
sible ministers of state in the institutions of the 
League has revolutionized the whole conduct of 
international affairs. International law is being 
improved and completed. In meetings of the 
Assembly and the Council a sense of collective 
responsibility for world peace and for the main- 
tenance of world law is being evolved. The 
“juristic conscience” of which international law- 
yers used to speak has become a real and vital 
factor. 

Some progress has also been made toward the 
acceptance of the fundamental conception of an 
organized international community; namely, 
that the vital interests of nations are not in con- 
flict but that, on the contrary, they are com- 
mon interests which they share. A consciousness 
of the overriding collective interest of the inter- 
national society of states is beginning to evolve. 
The change in this regard is still limited and 
tentative; nations have not yet definitely ac- 
cepted the view that their supreme common 
interest is to maintain the public peace and 
uphold the public law and that they must there- 
fore be ready to make sacrifices for the common 
good. Fundamentally the future of the League 
must depend upon the ideas and beliefs which 
the citizens of the world accept. The issues of 
its survival and of its strength are still in 
doubt, but the experience of its twelve years of 
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operation proves at least that the experiment has 
not yet failed. 

Philip Noel-Baker 
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LEARNED SOCIETIES. As commonly em- 
ployed the term learned society, like university, 
academy and institute, has no very precise mean- 
ing. Construed strictly it denotes an association 
or organization of scholars, whether working in 
varied fields or devoted to some particular sub- 
ject or discipline. The term, however, is dis- 
tinctly modem; and by the time it had come 
into use many if not most organizations of 
scholars had been broadened to include persons 
who although fitted by interest and aptitude to 
be valuable supporting members had themselves 
no claim to be regarded as scholars. There are 
today, particularly in America, few so-called 
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learned societies other than of this semipopular 
type; and while the present article excludes from 
consideration organizations in which the schol- 
arly element — even though supplying the leader- 
ship and impetus — is more or less completely 
submerged in a mass membership of a popular 
or professional character, the organizations that 
remain under the rubric learned are in the great 
majority societies in which scholars and intelli- 
gent laymen are intermingled. This article also 
excludes from consideration educational institu- 
tions, research institutes and bureaus and groups 
of scholars and writers associated principally in 
carrying on a periodical, such as the Annde so^ 
dologique in Paris. On the other hand, it in- 
cludes academies. 

The antecedents of modem learned societies 
are indeed to be found in the development of 
academies, of which the earliest is represented 
by the group of scholars who gathered at the 
museum of Alexandria, founded at the beginning 
of the third century b.c. by the first of the 
Ptolemies, and devoted attention impartially to 
all branches of learning then known. Later came 
the academies founded by the Moors at Gra- 
nada, Cordova and Samarkand and notably the 
academy over which Alcuin presided as a branch 
of the School of the Palace established by 
Charlemagne in 782. All of these were short 
lived; and further important developments are 
not discerned until the beginnings of modem 
times, when organized groups of litterateurs and 
scholars assumed a major role in the revival of 
classical learning, the creation of the new ver- 
nacular literatures and the stimulation of scien- 
tific inquiry. Italy proved an especially fertile 
field; and one recalls not only the Accademia 
Pontaniana — to employ its later name — founded 
at Naples in 1433 by Antonio Beccadelli but the 
more famous Accademia Platonica, established 
about 1474 by Lorenzo de’ Medici, which al- 
though lasting but half a century became a model 
for similar organizations both in Italy and else- 
where. 

From the later sixteenth century onward 
academies multiplied throughout all Europe ex- 
cept in the Balkan areas. In Italy the literary 
Accademia della Cmsca dated from 1582; the 
scientific Accademia dei Lincei, with Galileo as 
one of its earlier members, from 1603; the short 
lived scientific Accademia del Cimento of 
Florence from 1657 Reale Accademia 

delle Scienze from 1757. In France the Acad^- 
mie Fran9aise first took form under royal 
patronage in 1635; the Academic des Inscrip- 
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tions et Belles-Lettres arose as an offshoot from 
it in 1663; the Acaddmie des Sciences received 
official status in i666; and a long list of local 
academies and societies — at Lyons, Caen, Bor- 
deaux, Montpellier, Pau, Dijon, Rouen, Amiens, 
Nancy, to mention only a few — sprang into 
existence between 1700 and 1760. By act of the 
Convention all prominent organizations of this 
kind in France were suppressed in 1793. Two 
years later, however, the same body decided to 
found an Institut National; and one by one the 
previous great national academies were recon- 
stituted in the earlier years of the nineteenth 
century as branches of the Institut. In this form 
and under their old names all exist today; and the 
history of modem French learning, science and 
literature is largely a story of their activities. In 
Germany a Societas Regia Scientiarum created 
in 1700 under a plan prepared by Leibniz was 
reorganized on the French model under Fred- 
erick II and received its present constitution in 
1812. In Russia the Acad^mie Imp^riale des 
Sciences de Saint-Petersbourg was planned by 
Peter the Great but actually established by 
Catherine i in 1725. In England James i spon- 
sored a scheme of Edmund Bolton for a royal 
academy in 1616 or 1617, but the resulting Royal 
Society did not receive its charter until 1662. 
This body was devoted almost exclusively to 
natural science; a British Academy for the Pro- 
motion of Historical, Philosophical, and Philo- 
logical Studies was chartered in 1902. 

Although varying widely at many points 
European academies have in modem times pre- 
sented certain general characteristics. They have 
started as or developed into corporate bodies 
composed of a limited (frequently a distinctly 
small) number of persons, mainly or exclusively 
scholars; they have usually sought to occupy a 
widely comprehensive domain of intellectual 
activity, e.g. all natural science or belles-lettres 
or archaeology and history or fine arts; an inevi- 
table tendency to differentiation of interests has 
commonly led to reorganization in branches or 
sections or to the emergence of offshoots as new 
academies; in nearly all cases there has been 
some form of public and official recognition, 
most academies having been founded, endowed, 
subsidized or in other ways patronized by the 
sovereign of the state in which they were located; 
and, finally, academies have been typical of an 
aristocratic age in the sense not only that higher 
learning and creative scholarship were as always 
the possession of the few but in the sense also 
that the social interests and associations of 


scholars were commonly bound up with those of 
the well to do and influential elements of the 
community. 

In an era which has witnessed the steady de- 
mocratization of learning the old style academy 
has inevitably declined. Socially it has to a con- 
siderable extent been supplanted by the modem 
club; intellectually it has tended to give way to 
learned societies devoted, as the academy com- 
monly was not, to precisely defined and often 
narrowly circumscribed areas or divisions of 
knowledge. Academies have by no means dis- 
appeared; and some without giving up their 
earlier names and positions have adapted them- 
selves to changing conditions and taken on the 
characteristics of semipopular learned societies. 
Many of the number, however, are now mainly 
of historical interest and make but scant direct 
contribution to the advancement of knowledge 
either by research or by publication. Even in the 
eighteenth century academies as a group were 
less vigorous and productive than in the seven- 
teenth. Their social, moral and religious roles 
were important, but most major intellectual la- 
bor was performed by investigators and scholars 
working quite independently of them. 

Learned societies of present day Europe date 
mainly from the second half of the nineteenth 
century or later; and their great number is ac- 
counted for principally by steadily advancing 
specialization in learning, the rise and develop- 
ment of multifold departments and phases of 
social science, the growth of the teaching profes- 
sion, which furnishes a steadily widening con- 
stituency, and the abandonment of royal and 
aristocratic connections which had operated to 
stabilize and restrict the older academies. Brief 
mention can be made of the trend of develop- 
ment in only a few countries and in the domain 
of the social sciences alone. 

In England the social sciences did not become 
subjects of instruction in the universities until 
very recently — in most cases not until after 1885 
or even 1900. That they did so at all was due 
principally to pressure applied by various nine- 
teenth century societies founded to advance the 
scholarly and professional interests of their 
members. The Statistical Society of London, 
founded in 1834, was until late in the century 
one of the few learned organizations that fur- 
nished opportunities for specialists to meet and 
discuss their common labors and problems. A 
National Association for the Promotion of Social 
Science, established in 1857 and including among 
its members numerous members of Parliament, 
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labored for a generation to inculcate an apprecia- 
tion of the significance of social science and 
through the several sections into which it was 
divided gave social studies the bent toward close 
working relationships with practical affairs which 
has remained a prominent feature of English 
learned societies to this day. Some societies, such 
as the Political Economy Club founded by Tooke 
in 1821, never advanced beyond the stage of dis- 
cussion groups. But a Royal Historical Society 
formed in 1868 although at the outset composed 
mainly of amateurs attained the character of a 
permanent association dominated by scholars; a 
Royal Economic Society dating from 1890 de- 
veloped along similar lines; and important serv- 
ices have been rendered by such other organiza- 
tions as the Anthropological Section of the 
British Association (1884), the Society of Com- 
parative Legislation (1894) and the Sociological 
Society (1903). Various more recent societies, for 
example, the Historical Association (1906), the 
Association of Teachers of Economics (1925) 
and the Economic History Society (1926), are 
composed mainly of teachers but are concerned 
with the encouragement of scholarly work as well 
as with the promotion of the interests of their 
subjects in the schools and universities. 

Continental Europe has broken with the 
academy type of scholarly organization less com- 
pletely than has Great Britain and, speaking 
broadly, the shift has been rather more in the 
direction of research, publishing and even teach- 
ing institutes than in that of national or regional 
learned societies after the British and American 
pattern. In France a Soci6t6 d’Ethnographie 
dates from 1859, a Soci^t^ de Legislation Com- 
par^e from ten years later and a Societe des 
Etudes Legislatives from 1901. But various 
societies in economics, such as the Societe 
d*Economie Politique (1842) and the Societe de 
Statistique at Paris (i860), are insufficiently free 
from political bias to be regarded as genuinely 
scientific organizations; and the Ecole Libre des 
Sciences Politiques (1871) and various other 
icoles are primarily teaching and publishing in- 
stitutions. Germany abounds in academies of 
sciences, which among other activities have done 
a great deal of historical research, and in more 
recent research institutes, such as that at Kiel 
established by Professor Harms and his asso- 
ciates for the study of problems of international 
economic relationships. This has not, however, 
prevented the rise of several genuine learned 
societies of national scope, notably the Verein 
fur Sozialpolitik (1872), possibly to be regarded 
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as the most important organization of its kind in 
the world, and the more recent Deutsche Gescll- 
schaft fiir Soziologie (1909). Mention should 
also be made of the Gorres-Gesellschaft (1876), 
which although organized to promote a Roman 
Catholic orientation has attained a high rank by 
the quality of its publications in social science 
and history. The Friedrich List Gesellschaft 
(1925) established by Professor Harms has also 
attained high standing not only as a learned 
society but as an agency of collaboration between 
scholars and men of affairs. 

To numerous academies inherited from earlier 
days Fascist Italy has added an Istituto Nazio- 
nale Fascista di Cultura and several research in- 
stitutes and bureaus, linked up with the govern- 
ment on the theory that social science ought to 
be at the service of the state; and Soviet Russia 
has developed a vast congeries of institutes and 
learned societies as branches of a Communist 
Academy created in 1918. In both of these 
countries the tendency toward specialized, semi- 
govemmental research institutes is so pro- 
nounced that learned societies of more general 
scope find less opportunity for growth than in 
other lands, although it may be noted that under 
a new charter obtained in 1927 the old Academy 
of Sciences at Leningrad no longer confines it- 
self to history but devotes attention to the entire 
range of the social sciences. 

In the United States the history of learned so- 
cieties starts with the founding of the American 
Philosophical Society at Philadelphia by Benja- 
min Franklin in 1727, an organization which in 
true eighteenth century fashion took all learning 
for its province and after more than two hundred 
years still numbers among its members men of 
widely diverse intellectual interests. An Ameri- 
can Academy of Arts and Sciences established 
at Boston in 1780, an Academy of Natural 
Sciences founded at Philadelphia in 1812, an 
American Antiquarian Society formed also in 
1812, an American Statistical Association es- 
tablished in 1839, an Association of American 
Geologists created in 1840 and broadened in 
1848 into the present American Association for 
the Advancement of Science, an American 
Oriental Society established in 1 842 , an American 
Geographical Society dating from 1852, an 
American Philologicd Association from 1869 
and a National Academy of Sciences chartered 
by Congress in 1863 practically complete the 
list of learned bodies (apart from college facul- 
ties) established prior to the last quarter of the 
nineteenth century. The majority were devoted 
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primarily — in several instances, exclusively — ^to 
the interests of the natural sciences; and at least 
half were definitely or in effect localized in 
Philadelphia, New York, Boston or Washington. 

Most of the learned societies as they exist to- 
day were created after the year 1875. Between 
that year and 1900 increasing specialization in 
learning together with the rapid growth of per- 
sonnel engaged in advanced teaching and re- 
search gave rise to a long list of nation wide 
learned societies, representing not only the prin- 
cipal branches of natural science but also human- 
istic and social studies which with some impetus 
from an American Social Science Association (to 
give it its present name) organized at Boston in 
1865, were now for the first time winning recog- 
nition and standing as separate disciplines. In 
the list belong, on the one hand, the American 
Chemical Society (1876), the American Physio- 
logical Society (1887), the Geological Society of 
America (1888), the American Psychological 
Association (1892), the Botanical Society of 
America (1893), the American Physical Society 
and the Astronomical and Astrophysical Society 
of America (1899) and shortly afterward the 
American Society of Zoologists (1902) and the 
Association of American Geographers (1904); 
and, on the other hand, the Archaeological Insti- 
tute of America (1879), the Academy of Political 
Science in the City of New York (1880), the 
Modem Language Association of America 
(1883), the American Historical Association 
(1884) and the American Economic Association 
(1885). Since 1900 the multiplication of societies 
has gone steadily forward — partly on geo- 
graphical lines through the development of local 
or regional organizations, partly on functional 
lines through the establisliment of original so- 
cieties in virgin fields or more frequently 
through the splitting off from older societies of 
groups of persons interested in specialized work 
in more limited domains. To cite a single illus- 
tration of the latter process: members of the 
American Historical Association specially inter- 
ested in government and international affairs 
assembled in 1904 in a new American Political 
Science Association; groups of specialists from 
the latter in turn formed an American Society of 
International Law in 1906, a Governmental 
Research Conference in 1915 and a number of 
other subsidiary but independent societies re- 
flecting particular emphases or interests. 

A few of the older American societies, for ex- 
ample, the Academy of Arts and Sciences, re- 
semble the typical European academy in having 


a closed membership composed of scholars con- 
cerned with a wide variety of subjects. The great 
majority, however, are of the familiar twentieth 
century sort having to do with a single more or 
less narrowly delimited field of knowledge, wel- 
coming to membership not only scholars but 
any other persons having sufficient interest to 
join and thus combining with an active profes- 
sional membership, which manages and carries 
on the activities, a passive lay membership (often 
larger), whose participation is commonly limited 
to paying dues, receiving publications and per- 
haps occasionally attending meetings. As a rule 
the active professional membership whatever its 
proportions consists chiefly of college and uni- 
versity teachers in the given field. In the typical 
case officers are elected anew at each annual 
meeting; a governing council or board is in part 
renewed each year; standing and special com- 
mittees are constituted as required; and funds 
are obtained principally from annual dues, al- 
though a few societies have received modest 
bequests and some have been given grants for 
special purposes by one or more of the educa- 
tional foundations. 

Learned societies of the types most commonly 
found in the United States owe their impetus to 
the desire of scholars and teachers in particular 
fields to come together for exchange of ideas and 
experience and to carry on publishing and other 
cooperaiive undertakings of mutual benefit. In 
these and other ways they correlate and cross 
fertilize scholarly activity in nearly every branch 
of learning and promote morale among the 
workers. Few societies as such engage in re- 
search on any systematic and comprehensive 
lines. Funds are lacking; research machinery 
beyond an occasional planning or advisory com- 
mittee rarely exists; in addition there is reason to 
doubt whether the proper function of such so- 
cieties is not to foster the research spirit, to 
accord recognition to worthy research men and 
projects and to lend moral support to investiga- 
tive work in universities, institutes and bureaus 
rather than to become research bodies them- 
selves. 

Practically all of the societies engage more or 
less extensively in publication; indeed it is at this 
point that they commonly find one of their prin- 
cipal forms of usefulness. No society of conse- 
quence fails to maintain a quarterly or other 
journal and, conversely, few significant learned 
journals in the country lack such a connection; 
nearly all publish annual volumes of proceed- 
ings; and a growing number either publish di- 
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rectly books and monographs or subsidize (some- 
times with the aid of revolving funds supplied by 
outside donors) commercial publishers who is- 
sue them. Twelve American societies devoted to 
humanistic or social sciences received for pur- 
poses of book publication between 1919 and 
1931 a total of $220,098.74, Nevertheless, more 
ample funds for this form of activity remain a 
major desideratum. 

The services of learned societies are by no 
means confined to their own members or even to 
the scholarly fraternity as a whole. Through 
studies and discussions of problems of college, 
secondary and even elementary education in 
their respective fields many societies give useful 
stimulus and guidance to the teaching profes- 
sion. By maintaining advisory committees and 
through contacts and work of their members in- 
dividually many render significant aid to agen- 
cies of national, state and municipal govern- 
ment. In varying degrees nearly all popularize 
the results of their work sufficiently to contribute 
directly or indirectly to the increase of public 
information and to the development of intelli- 
gent public opinion. It should be added, how- 
ever, that in matters of opinion — especially in 
such controversial domains as economics and 
political science — the societies rarely or never 
put themselves on record as such, preferring 
rather to provide a forum for the presentation of 
scientific data and to leave individual members 
free to express such opinions and to put them be- 
fore the public in such fashion as they desire. 

In a more dogmatic and authoritarian age ex 
cathedra pronouncements of academies and 
similar bodies strongly suggested omniscience 
and finality and usually carried weight accord- 
ingly; at present the judgments and opinions of 
even the most eminent members of learned so- 
cieties have as a rule rather less influence than 
that to which ripe and disinterested scholarship 
entitles them. One hesitates to characterize the 
general trend and effect of the work of learned 
societies as any longer distinctly conservative; 
uninformed and unbalanced radicalism meets 
short shrift, but the breaking of new ground in 
thought or method whether by young or old wins 
almost unfailing acclaim. 

The earlier European learned societies long 
had a pronounced international character, which 
was well reflected in their use of Latin as the old 
and of French as the new international language. 
The growfh of modem nationalism has unfor- 
tunately resulted in a much greater degree of 
separation, from which, however, the academies 
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and societies of today are being measurably res- 
cued by the rise of international federations or 
unions, notably the Union Acad^mique Inter- 
nationale founded in 1919 and comprising thirty- 
one organizations (in eighteen different coun- 
tfies including Japan and the United States) de- 
voted to the philological, archaeological, histori- 
cal, moral, political and social sciences. This 
UAI holds an annual meeting in Bmssels, main- 
tains a bureau empowered to act for it between 
general sessions and concerns itself chiefly with 
advancing international projects of research and 
securing the good offices of its affiliated bodies 
for enterprises undertaken and supported by in- 
dividual academies. 

The representative of the United States in the 
international union is the American Council of 
Learned Societies formed in 1919, incorporated 
in 1924 and consisting of two delegates from 
each of eighteen constituent societies that have 
grown up in the humanistic and social fields. 
The council maintains executive offices in 
Washington, holds an annual meeting and 
operates largely through an executive committee, 
an advisory board and an extensive series of 
committees of experts. In the first ten years of 
its existence it received and disbursed about 
$1,500,000, which was spent mainly in subsidiz- 
ing publication and in assisting significant pieces 
of research. Of kindred nature is the Social 
Science Research Council organized in 1923 and 
composed principally of delegates of seven affili- 
ated societies. This body has headquarters in 
New York, has received and disbursed large 
sums and not only undertakes and subsidizes 
ambitious research undertakings but through 
exploratory committees seeks systematically to 
discover neglected areas of social research and to 
plan adequate cultivation of them, especially 
areas or subjects which cut across the boundaries 
of two or more disciplines. In the humanistic 
field the Council of Learned Societies and in the 
social field the Social Science Research Council 
administer numerous research fellowships de- 
signed for younger scholars and make many 
smaller grants in aid of individual research ef- 
forts. 
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Tanning. The tanning, or leather making, 
industry supplies the raw material used by the 
manufacturers of leather products. The leather 
industries as a whole occupy an important eco- 
nomic position; in the United States they con- 
stitute a major industry, employing in 1929, for 
example, 318,415 wage earners, or over 2.5 per- 
cent of all wage earners engaged in manufactur- 
ing. About 50,000 of these are accounted for by 
the tanning industry. Nearly every country has 
some sort of tanning industry; approximately 
one third of the world’s output of leather, how- 
ever, is produced in the United States. Tanning 
is an intermediate industry dependent on the 
producers of skins and hides and on the manu- 
f^acturers of leather products. 

Processed skins more or less deserving of the 
name of leather are among the oldest products 
of human industry. All primitive peoples keep- 
ing herds and flocks and all hunting tribes living 
in temperate or cold climates have known how 
to produce leather for clothing and other pur- 
poses. The skins dressed by many of these 
peoples, it is true, are not strictly tanned but 
correspond rather to such modern specialties as 
rawhide and chamois skin, primitive tanning 
being essentially a process to preserve skins and 
hides from rotting and to make them pliable. But 
the true leather made on a great scale by the 
native tanners of India is often of excellent 
quality and has been used in large quantities by 
the leather goods industries of the West. Leather 
has certain qualities not easily or completely 
duplicated in other materials. But the inelastic 
supply of hides and skins with other conditions 
has restricted the expansion of the industry. No 
important new use of leather has been devel- 
oped in nearly a century, and of very late years 


the consumption has even relatively declined a 
little. 

Leather making was highly developed in the 
ancient Chinese, Indian and Mediterranean civi- 
lizations. The ancient methods of tanning were 
very similar to those prevailing in Europe until 
well into the nineteenth century. Moreover not 
only were the processes used throughout this 
long period and in many countries much alike, 
but the leather making industry was governed 
by physical and economic conditions that varied 
comparatively little from place' to place. The 
raw material was mostly of local origin, and the 
characteristic unit was a small local enterprise. 
The curing of hides for shipment in a wet state 
was not well understood, and salt for the purpose 
was often scarce or expensive; the undeveloped 
transportation facilities were inadequate for han- 
dling both the hides and the heavier and cheaper 
leathers. In parts of the Near and Middle East, 
where the raw material was generally of a lighter 
weight and long rainless seasons facilitated air 
drying, these difficulties were somewhat less 
serious; and the more valuable finished products 
of the leather industries of those regions began 
to figure early in the import trade of very distant 
lands. 

As the processes of leather making are essen- 
tially chemical and biological, they were inev- 
itably carried out in times that knew nothing of 
biology or chemistry by tradition and rule of 
thumb. As a result there flourished the trade 
secret and the passing on of such secrets through 
the system of apprenticeship. An industry ruled 
by these conditions moreover was well adapted 
to guild organization. The mediaeval tanners 
were oiganized in guilds separate from those of 
the makers of leather products, and they occu- 
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pied an important position in the structure of 
guil4 society. 

Methods of leather making began to be im- 
proved in both Europe and the United States 
early in the nineteenth century; but the change 
was very slow, tanning being one of the indus- 
tries least affected by the earlier stages of the 
industrial revolution. Other efforts at improve- 
ment concentrated chiefly on the shortening of 
the process of tanning proper (which in the case 
of heavy hides had always taken eight or nine 
months or even longer) and on the devising of 
machines intended not so much to save labor 
as processes, such as the even splitting of hides, 
which it had been impossible to perform by 
hand. The first shortening of the tanning process 
was accomplished by the simple mechanisms 
known as rockers, which keep the hides con- 
tinuously in motion as they hang in the tan 
liquors. 

The general introduction of machinery into 
tanneries, however, came late, and even today 
the mechanization of certain processes is so 
recent that their results are not yet wholly satis- 
factory. This is true, for instance, of the scud- 
ding, or cleaning of raw hides of the fine hairs 
missed by the unhairing machine, and of board- 
ing, or graining , and the application of the season- 
ing mixture in finishing leather. Moreover 
scarcely any machine yet devised really performs 
an operation of leather making automatically. 
Operators of tannery machines must still as a 
rule be skilled workmen, for if they do not feed 
the stock and manipulate it correctly during the 
process they may easily spoil valuable material. 

The one radical change in the methods of 
leather making came with the introduction in 
1884 of the chrome process of tanning. Many 
efforts to develop a process of tanning with min- 
eral salts had been made in Europe earlier in 
the century, and the successful method was 
largely the result of German research. But the 
inventor although of German birth was an 
American citizen, and his invention was first put 
to use in the United States. The chrome process 
was soon extended to the tanning of kid leather 
and calf skins, but with the heavy leathers (sole, 
belting, harness and the like) its success has been 
limited, and its application to some kinds of side 
leather and sheep skins is quite recent. The new 
process made possible for the first time the large 
scale manufacture of kid shoe leather at a mod- 
erate price. In the case of all upper leathers it 
favored a mass output of even quality, suitable 
for the fiilly mechanized manufacture of shoes. 
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This was appreciated rapidly in the United 
States and only a little later in Germany. In 
France and England the change was much 
slower and is scarcely yet complete. 

The industrial revolution caused an extensive 
absolute increase in the consumption of shoes 
and some other leather goods as of most com- 
modities through the growth of population. In 
the older countries it also led to some expansion 
in the per capita demand through the substitu- 
tion of leather shoes for sabots and sandals or 
for no footwear at all, by the improvement of 
purchasing power. But the growth is easily ex- 
aggerated, and in the United States at least the 
per capita consumption has been declining a 
little for thirty or forty years. The industrializa- 
tion of tanning was accompanied by some shifts 
in the relative importance of different countries. 
During early modern times no one country can 
be said to have led the others except as France 
specialized in high grade alum tanned kid for 
gloves and slippers. The development of British 
export trade with the industrial revolution 
brought considerable development in well made 
utilitarian leathers. The United States and Ger- 
many attained international importance in the 
leather trade with the introduction of chrome 
tanning and then first challenged French pre- 
dominance in the kid industry. Since then the 
relative importance of England and France has 
declined; but all the industrialized countries at 
present make substantial quantities of good 
leather. 

Leather making began in the North American 
colonies with the coming of the earliest settlers; 
in some cases colonies encouraged tanning by 
prohibiting the export of hides and skins. The 
early appearance of small local tanneries in so 
many American communities was due primarily 
to the sparse population and the bad roads; but 
there was also a widely distributed supply of 
hides and tanbark, and much heavy shoe leather 
was needed for a rapidly growing population 
that consisted largely of farmers and other out- 
door workers. At a comparatively early period 
several factors began to distort this local dis- 
persion of American leather making. Of these 
the most important was the hemlock, chestnut 
and oak bark supply of the Appalachian high- 
lands. The sole leather tanneries especially 
moved to this supply; and even today, when 
most of the baik is gone, hides and quebracho 
extract from Argentina are hauled up steep 
graded single track railways into remote valleys 
of central Pennsylvania and West Virginia, from 
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which the finished leather must be again shipped 
out. The calfskin industry, however, remained 
near the dairies supplying the cities, and the 
side leather and sheepskin tanneries, being rela- 
tively dependent on a reservoir of skilled labor, 
began to concentrate in the vicinity of Boston. 
Somewhat later an industry using the Michigan 
bark supply and selling to the western farm shoe 
manufacturers grew up in Illinois, Wisconsin 
and Michigan. 

Because of its physical requirements leather 
making was never a true household industry. 
Space and drainage were essential, the work was 
not for women and children, and the capital tied 
up in stock in process was always relatively 
large. The more important tanneries therefore 
early became small factories, while the smaller 
tanneries today retain many marks of handicraft 
methods. In the United States ownership or 
control by families or by close corporations of 
the family type has been of remarkable preva- 
lence and duration; one tannery of high repute 
is said to have been under the management of 
the same family since 1715. The loss of the 
purely local character of the American tanning 
industry led to a great decrease in the number 
of plants and a great increase in their average 
size. The 6696 tanneries of 1849 had declined 
to 1306 by 1899, while the number of wage 
earners rose from 25,595 to 52,109. Between 
1914 and 1929 the number of tanneries de- 
creased one third, from 741 to 471; and the pro- 
portion of the chief types of leather made by 
the larger companies has in the main increased. 
But some large companies have done poorly, and 
mergers have been few and on the whole unfor- 
tunate. The conditions of leather manufacture 
do not adapt it either to very large plants or to 
the centralized absentee management of many 
widely dispersed plants. 

Specialization in American leather manufac- 
ture developed irregularly. Sheepskin and calf- 
skin tanning from the first involved somewhat 
distinct techniques. The manufacture of sole 
and side upper leather separated with the move- 
ment of the former to the Appalachian bark 
supply and the introduction of the splitting ma- 
chine. The kid leather industry of the United 
States was made possible by the invention of 
chrome tanning. There was no domestic supply 
of goat skins, and numerous attempts to accli- 
mate the French process of tanning such skins 
with alum and salt had failed. The chrome proc- 
ess made practicable the utilization for the first 
time by a modernized industry of the large goat 


skin supplies of the Mediterranean basin, of the 
Orient and of Latin America. 

Although the American leather industry is 
extensive, current statements have frequently 
exaggerated its size — partly as a result of the 
abnormal expansion during and just after the 
World War. The value of the annual output 
between 1923 and 1929 was about $450,000,000 
or $500,000,000 compared with $928,591,000 in 
1919 and $367,201,000 in 1914. The number of 
employees just after the war reached 72,000 but 
declined to an average of about 50,000 in the 
years 1920 to 1929. It is hard to generalize about 
the output because of the varying units of sale; 
but on the whole the quantity has decreased in 
recent years. This decline has been the result 
in part of the loss of war created export markets 
and in part of the competition of substitutes for 
leather. The most serious competitors have been 
rubber and composition soles and rubber and 
wooden heels and satin and other fabric uppers 
for shoes. At the same time the vogue of low 
cut shoes has reduced the demand for all upper 
stock. Other materials and the individual motor 
drive have cut into the demand for belting 
leather, the closed car and the change in styles 
of furniture into that for upholstery leather, and 
the development of the so-called artificial leath- 
ers into that for fancy sheep and calfskins. Arti- 
ficial, or rather imitation, leather has been 
improved in quality and in some cases is pre- 
ferred to true leather. But it has not been a prime 
factor in the situation. Of very recent years the 
competition of substitutes for leather has been 
developing slowly if at all, and in the near future 
further losses to the tanning industry do not 
seem likely to be important. 

The American leather industry became mired 
in the slough of excess capacity and unsatisfac- 
tory profits for many enterprises earlier than 
most of the others that now afford it such a 
variety of company — ^in the main shortly after 
the war. The underlying causes were the same 
as in other industries; but the trouble developed 
earlier in the case of tanning because of a sta- 
bilized demand, of conditions not favoring com- 
plete mechanization and of a peculiarly excessive 
expansion during the war. Throughout the diffi- 
culties of the industry have been accentuated 
by slow turnover, by unskilfully managed pur- 
chases on highly speculative raw material mar- 
kets, by heavy inventory losses following price 
declines and by intense competition. It should 
be said, however, that the progress made in 
eliminating the least efficient units has recently 



Leather Industries 


been much greater than in most industries. One 
marked effect of the financial stress of recent 
years in the tanning industry has been on labor 
costs. The conventional belief of tanners has 
been that these costs were unimportant. Rela- 
tively to the situation in some other industries 
and to the cost of leather raw stock this has been 
more or less true; but the belief tended to divert 
attention from a mass of inefficiency in the 
handling of labor that, as prices sagged and 
profits disappeared, could not be allowed to con- 
tinue. The concentration of the American output 
in fewer plants was probably accompanied by 
some increase in the productivity of labor all 
along; but the rising prices after 1900 did not 
encourage effort in that direction, and such evi- 
dence as there is does not suggest that the im- 
provement up to 1922 or 1923 was very great. 
Since 1923 or thereabouts there has been a 15 
percent increase in productivity, resulting al- 
most wholly from improved organization and 
management of the labor force. 

The World War by cutting the exports of the 
European belligerents stimulated production not 
only in the United States but in many smaller 
countries previously dependent upon imports. 
This was particularly true in southern South 
America, South Africa and Australasia. Some of 
this development failed to survive the post-war 
deflation; but these countries now mostly supply 
their own heavier and cheaper leather, and in 
the case of Argentina and Brazil at any rate most 
of the specialized leathers as well. The domestic 
manufacture of leather of good quality does not, 
however, expand very rapidly in the less indus- 
trialized countries, for the skill and management 
required are not easily made available in new 
centers. 

Apart from the United States the greatest 
increase in capacity and output since 1914 has 
been among the three major European pro- 
ducers. Germany in 1928 had a leather output 
of $225,000,000, England in 1929 of $200,000,- 
000 and France in 1929 of $165,000,000 — all 
substantially higher than the pre-war output. 
Despite many small establishments in Germany 
there is a good deal of concentration, twenty-two 
tanneries producing over 40 percent of the out- 
put. Fully as much as in the United States the 
European producers are affected by excess capac- 
ity. The result has been an intensified struggle 
for foreign markets. Germany is the largest ex- 
porter, its foreign sales averaging $60,000,000 
yearly in the period prior to 1929, and large 
amounts of German capital are invested in for- 
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eign tanneries. French exports, averaging $37,- 
500,000 yearly from 1927 to 1929 are widely 
distributed and consist mainly of quality leath- 
ers. Although struggling actively for foreign 
markets England is still a large importer. Ameri- 
can exports after reaching a temporary and very 
abnormal peak of $218,783,000 in 1919 declined 
precipitately in the subsequent years and in 1929 
amounted to $42,000,000, compared with $38,- 
000,000 in 1913. Exports of certain kinds of 
leather, notably kid and patent, continue very 
important; the loss has been chiefly in sole 
leather. The world trade in leather in 1929 
amounted to $250,000,000; 50 percent was in 
the hands of Germany, England and France. 
The United States exports about 10 percent of 
its leather outpilt, the major European producers 
25 percent. 

The competition of European leather in the 
United States, long insignificant, has recently 
been of greater importance; and in 1930 it was 
made the reason for the reimposition of import 
duties on the principal shoe leathers. The chief 
although not the sole explanation of these in- 
roads has lain in the cheapness with which many 
relatively small European tanneries, with a labor 
supply better adapted to a specialized than to a 
staple product, have been able to supply the 
now popular novelty upper leathers. 

From 50 to 70 percent of the value of leather 
is in the raw hide or skin. Although many ani- 
mals and even one or two fish (including dogs 
and seal) contribute skins to the making of 
leather, the industry’s source of raw materials 
depends mainly upon the operations of the live- 
stock and meat industries. The United States 
is among the principal importers of raw mate- 
rials; one quarter of the cattle hides, one half of 
the calf skins and practically the entire quantity 
of goat skins consumed by the American industry 
are imported. Total imports in 1929 amounted 
to $137,000,000, more than three times the value 
of the exports of leather. 

Some of the raw material problems of the 
American industry which seemed so acute dur- 
ing and just after the war have solved themselves 
through the diminishing intensity of the de- 
mand. Imports of raw hides and skins (except 
goat skins, which are still all of foreign origin) 
have fallen off, and the reimposition in 1930 of 
a duty on cattle hides after seventeen years of 
controversy had surprisingly little effect. Some 
European countries, Germany, England and 
France, are also heavy importers of hides and 
skins. The need of the industrialized countries 
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for additional raw material has caused the inter- 
national trade in hides and skins to be left com- 
paratively free, except as producing countries 
have imposed export duties for revenue. Import 
duties on leather, however, have since the war 
been imposed very generally to a restrictive ex- 
tent in order to encourage home industry. In 
recent years the tanning industry has made efforts 
to improve the quality of the hide and skin 
supply, to reduce its losses from unsatisfactory 
material. But the results have been rather mea- 
ger. With the decline of the wartime and early 
post-war demand exports of hides and skins 
from some countries have dwindled or disap- 
peared. This has been a matter partly of inferior 
quality or preparation and partly of competing 
local demand. The modem shoe industry has 
reduced the waste in the utilization of leather; 
but except from 1915 to 1920 it can hardly be 
said that this problem has been an outstanding 
one. 

John R. Arnold 

Leather Products. The boot and shoe indus- 
try is the most important of the group of indus- 
tries manufacturing leather products; it absorbs 
approximately 90 percent of the leather con- 
sumed in the United States and is of decisive 
importance also from the standpoint of output, 
accounting for over two thirds of the value 
of leather products (Table i). The slightly 


TABLE I 

Output of Leather Products in the United States, 
1929 


Group 

Number 

OF 

Estab- 

lishments 

Number 

OP 

Wage 

Earners 

Value 

OF 

Products 

Boots and shoes 
Trunks, suit- 

1341 

205,640 

$965,922,000 

cases and bags 
Pocketbooks, 
purses and 

467 

IL 359 

63,968,000 

card cases 
Gloves and mit- 

290 

I 0 i 430 

68,627,000 

tens 

257 

9»203 

39,122,000 

Belting 

Saddlery and 

207 

2,602 

35,631,000 

harness 

260 

3.339 

23,338,000 

Miscellaneous 

984 

25.910 

228,023,000 


Sourct: United States, Bureau of the Census, Census of 
Manufactures, iqsq: Summary by Industries (1930). 

higher relative value of products other than 
boots and shoes is due mainly to their variety 
character; these often require more labor in their 
manufacture and frequently use other materials 
in addition to leather. The making of variety 


leather products (including home furnishings 
and toilet articles) is becoming increasingly im- 
portant in the United States as well as in the 
major producing countries of Europe and is re- 
sponsible for the growing output of fancy leath- 
ers made from the skins of animals such as the 
alligator, walrus, lizard, shade, snake, ostrich and 
porpoise. 

All primitive peoples have fostered leather in- 
dustries and have made numerous leather prod- 
ucts even before metal weapons or tools were 
used. In warm countries a small clout of leather 
sufficed for clothing; a suit of furred skins was 
required in coldest regions and one of leather in 
mmlerate climates. Since primitive peoples knew 
no other rope, their tent poles, their clothing and 
their bundles were tied together by strips of 
tanned leather or rawhide thongs. They made 
well tanned skins into shields, helmets, breast- 
plates and slings; fashioned skins into suitable 
caches for storing food while they were living in 
tents or on trek; and out of other leather con- 
structed papoose boards, high hunting boots, 
moccasins and leather strapped sandals. Prehis- 
toric peoples, whether Egyptians or American 
Indians, often achieved in their leather making 
an artistic quality which causes highly civilized 
people today to marvel at their skill. 

In the ancient Mediterranean civilizations a 
high degree of artistry and output was attained 
in the making of sandals, shoes and hunting 
boots as well as the leather jerkins and greaves 
for soldiers and field workers. With the coming 
of class divisions rank and political office among 
both Greeks and Romans were designated by 
the color and decorations of footwear. The san- 
dals of both men and women in the upper class 
families in the late Roman Republic and the 
Empire were decorated with gold, precious gems 
and exquisite cameos. The Greeks and Romans 
used leather in straps for boxing (some of soft 
leather, some of hard), thongs for spears, har- 
nesses and leather shoes for horses and oxen and 
portions of armor. Certain quarters in the cities 
and towns were set apart for the leather workers; 
sometimes away from the residential districts 
and near the tanneries, at other times near the 
market places for the convenience of customers. 
A Roman shoemaker was sometimes found next 
to a bookstore, since the parchment rolls which 
constituted books were ti^ with leather thongs. 
These ancient leather craftsmen, highly skilled 
and jealous of their knowledge, occupied an im- 
portant civic status; the making of leather prod- 
ucts was one of the most prosperous industries 
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and was responsible for a considerable foreign 
trade. 

During the early Middle Ages craftsmanship 
in Europe relapsed into the older primitive 
methods except on the abbey estates and in the 
monasteries^ where much of the skill and learn- 
ing of the ancient world was kept alive. The 
Moors, however, who entered mediaeval Europe 
through Spain, had absorbed and improved 
upon the most elaborate leather industries of 
earlier peoples; and even after they had been 
driven back into Spain and held there, their 
morocco and cordovan leather was welcomed 
throughout Europe by aristocrats and mer- 
chants. Moorish art and craft were adopted 
eagerly by mediaeval Europe, even in Britain. 
Walls were hung with beautifully designed 
leathers; jerkins and trousers of pliable but al- 
most impenetrable leather were worn by knights 
and horses under chain armor; leather gauntlets 
were used by falconers to protect their wrists 
from the bites and scratches of angry birds; il- 
luminated books for monastery libraries, for lec- 
terns in cathedral chancels and for the prayer 
desks of princesses were bound in rare leathers 
and decorated with exquisite tooling in gold. 
This improvement and refinement in leather 
products resulted in a sustained effort on the 
part of all leather craftsmen to maintain high 
standards. The secrets of the trade were kept 
with inviolate vows; an increasing sum of knowl- 
edge was passed on by masters to apprentices; 
the demand for better and more beautiful 
leather products by royalty, clergy and nobility 
became general; and the guilds of leather work- 
ers grew in importance. The leather products of 
all countries bore a strong resemblance to each 
other. Hanseatic League merchants, traveling 
over all civilized Europe in the later Middle 
Ages, carried with them standards of perform- 
ance as well as products. Despite the accumu- 
lated and assimilated experience of all skilled 
leather workers for so many centuries little 
technical advance had been made in Europe up 
to the sixteenth century; the boot and shoe in- 
dustry, for example, could not pass beyond the 
custom stage. Shoemakers* tools like those pic- 
tured on a prehistoric Egyptian tomb would have 
been easily recognized and handled by Hans 
Sachs, the sixteenth century minstrel shoemaker 
of Nuremberg. When an English shoemaker set 
up his shop in Plymouth or Boston in 1650 he 
u^ the same essential tools and the same proc- 
esses as Hans Sachs: four processes— -cutting, 
fitting, lasting and bottoming; and only eight 


tools — knife, awl, needle, pincers, last, hammer, 
lapstone and stirrup. 

In the New World the shoemaker and the 
saddler like the tanner and currier had to adapt 
themselves to frontier conditions. Industry ret- 
rograded to the simplest form possible; i.e. the 
home stage. The father of each family made up 
the year’s supply of boots and shoes for his 
family, the harnesses and saddles to be used on 
his farm, as best he could from leather tanned in 
his own or his neighbor’s bark pit. As the colo- 
nists prospered and a sufficient supply of labor 
allowed some specialization, there appeared the 
itinerant cobbler, already a familiar sight in 
England. In the colonial seaports higher stand- 
ards of workmanship and better leather products 
soon resulted from guild regulations. The supply 
of local leather, small and uncertain at first, was 
considerably augmented by imports of foreign 
leather. Foreign shoes were also imported, and 
with them the colonial shoemakers attempted to 
compete. The shoe industry passed rapidly in 
such seaports and more thickly settled com- 
munities into the stage of custom, or “bespoke,” 
work. At first custom shoemakers undertook 
only definitely ordered work for known indi- 
viduals. Gradually, however, in nearly every 
shop in New England and New Netherland an 
accumulation of rejected or unclaimed bespoke 
work was left on the custom shoemaker’s hands 
and had to be disposed of by chance sale, either 
at a fair or over the shoemaker’s window sill. 
Such work represented a loss, but it presented a 
suggestion and made a nucleus for “salework” 
made up without definite order. Out of this de- 
veloped the practise of regularly organized pro- 
duction for market financed by merchant capital- 
ists, who also undertook to find the markets. The 
entrepreneur hired men to make up shoes working 
in their own houses, generally with materials 
which he supplied. Each worker made a complete 
shoe and sometimes supplied the tools and mate- 
rials. Out of this development came a considera- 
ble intercolonial and foreign trade with its centers 
in Boston, New York and Philadelphia. 

By 1810 custom, or bespoke, work survived 
only in the production of high grade, handmade 
shoes worn by well to do people. Capitalists, en- 
couraged by growing markets, tariff protection 
and the chance of tempting profits, now engaged 
in bigger ventures made possible by the new and 
better organization of the boot and shoe industry. 
This was characterized by specialization in 
processes and the rise of the central shop, with 
work done in the kitchens or the dooryard shops 
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of the shoemakers, and known now as the do- 
mestic or putting out stage. Between 1837 and 
1857 there took place another reorganisation of 
production and distribution in the boot and shoe 
industry. New styles and a greater variety of 
shoes, made by a few enterprising and ingenious 
shoemakers who knew the whole trade, were 
taken over by entrepreneurs who had sufficient 
capital to exploit the skill and experience of these 
shoemakers. New and larger markets, both 
domestic and foreign , were captured for the shoe 
industry, which manufactured an increasingly 
superior quality of shoes. Railroads and clipper 
ships made transportation more adequate and 
regular, and this very regularity increased the 
necessity for speed and for standardization of 
product. Manufacturers* competition retained 
the keenness which it had assumed in the early 
1840’s and forced more expert supervision at the 
central shop in the 1850’s. It was gradually seen 
that economy and skill not only in cutting out 
shoes but in designing them were necessary in 
competitive fields. Tin patterns for sole cutting, 
a machine for stripping sides of leather into sole 
widths, and better lasts came into common use. 
During the straight fits were displaced by 

rights and lefts, which had been known to the 
ancients. Variety in widths as well as in lengths 
and style became desirable, and better packing 
was introduced. 

Hand labor had been dominant about 1837, all 
sewing on shoe uppers being done by hand and 
the soles sewed or pegged by hand; twenty years 
later the uppers of many boots and shoes were 
being sewed either on the dry or the wax thread 
machines. Several kinds of pegging machines 
had been invented for fastening the soles of 
cheaper boots and brogans. Men went into the 
central shops to stitch as well as to cut; others 
followed to tree and to polish the boots and shoes 
which came back soled from the domestic work- 
er’s shop. Larger central shops, known as manu- 
factories, were constructed to care for the in- 
crease in both stock and workers in the early 
1850’s. Agents called freighters were employed 
by the larger firms to carry cut stock to domestic 
workers and to collect the finished work. They 
not only helped to set the required pace for 
workmen in the dooryard shops, known as “ten- 
footers,” but also kept account of work and 
wages. Prices for piecework became more gen- 
erally established, and cash payments were more 
frequent and regular now that banks were on 
hand to discount the manufacturers’ notes. In- 
creased speed and specialization were necessary 


in the bottoming of shoes to keep up with the 
growing amount of machine work in “fitting” the 
uppers; and there were organized gangs of rapid 
experts, who divided the process of lasting and 
bottoming into minute parts. The modem fac- 
tory system was developing rapidly. 

Meanwhile shoemaking in northern Europe 
had also been changing slowly but definitely. 
The growth of national and international econ- 
omy developed indirect markets for the boots 
and shoes produced by these workmen. During 
the seventeenth and the early eighteenth century 
handicraft, or custom, work, with some extra sale 
work, had been as prevalent in Europe as in New 
England and New Netherland, under a similar 
town economy of production for direct sale to 
townspeople. Later the English shoemaking in- 
dustry changed to meet the requirements of its 
growing domestic and export trade. In the or- 
ganization of the shoe industry England entered 
the capitalistic stage later than in the organiza- 
tion of its woolen and cotton industries. Before 
the eighteenth century was over the “Silas 
Marners,” who had left off spinning and weaving 
in their cottages to go into textile factories, were 
being replaced as cottage workers by shoemak- 
ers. Both men and women worked under the 
putting out system for merchant capitalists who 
anticipated the market with a daring that often 
yielded spectacular profits. One of them, John 
Came, a former cordwainer’s apprentice, who 
died in 1796, bequeathed the sum of ;£37,ooo for 
charity. No customs shoemaker could have done 
this: only an entrepreneur making boots and 
shoes in large quantity for foreign trade could 
meet such business success. By the 1760’s in 
England the distinction was complete between 
the shoemaker working in his custom shop for 
his own clients and the wholesale maker. The 
wholesale producers of boots and shoes bought 
stock in large quantities and employed many 
craftsmen to make up the materials sent to them 
in their homes in hampers or baskets. Gradually 
shoemaking was talcen from the workers’ houses 
into their garden shops, or “crees,” which were 
like the New England ten-footers. New workers 
were hastily taught to perform their one opera- 
tion in the making of a shoe. In England as in 
the United States the system persisted until the 
i 85 o ’8. 

France, which had outstripped England in 
mediaeval times, kept pace during this later 
period. By the eighteenth century the French 
tanning processes were superior and the supply 
of skins was better; even English shoemaJeers 
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traveling in France acknowledged that the 
French boots and shoes were the more com- 
fortable and better fitting. English shoemakers 
were urged to study and adopt French technique. 
Like England, France was working in the seven- 
teenth and the early eighteenth century for a 
wide domestic and export trade in boots and 
shoes. French shoemaking had always been a 
flourishing industry, and French kid shoes for 
women and calf boots for men were welcomed in 
many countries and had few rivals. From the 
earlier custom shops their manufacture had 
passed into the hands of entrepreneurs working 
for the wholesale trade, organizing production 
under the domestic system. French handwork 
was supplemented by a few hand power ma- 
chines even before the advent of sewing ma- 
chines for uppers and in 1863 of the Blake sew- 
ing machine for soles. 

Both Germany and Austria lagged behind 
France and England in developing a modem 
boot and shoe industry and in adjusting their 
manufacture to national and world economy. At 
the beginning of the twentieth century many 
German shoemakers as well as toy manufac- 
turers, wood carvers and lace makers were work- 
ing under the putting out system of manufac- 
ture, but thereafter the German boot and shoe 
industry was rapidly modernized. 

It was in the United States that the boot and 
shoe industry was first revolutionized by inten- 
sive mechanization. The rise of the factory sys- 
tem had begun in the central shops with the 
supervision of the stitching on the uppers, of the 
lasting and finishing of the assembled shoes when 
they were brought back to be treed, polished, 
crowned and packed. Such supervision, which 
increased in both amount and directness in the 
new manufactories, was the less obvious but 
more vital characteristic of factory production. 
A more obvious but far less important attendant 
characteristic was the change to these larger 
buildings, where machinery mn by hand, foot or 
water power could be better accommodated and 
which provided more office space and greater 
storage facilities for uncut stock and cases of 
completed boots and shoes. Larger amounts of 
capital, fixed and circulating, were now neces- 
sary as the capitalist controlled the whole proc- 
ess of production and not, as was formerly the 
case, merely the marketing. 

The gangs of expert bottomers, who sewed on 
soles by hand, had already demonstrated that the 
limitation of each worker to a small part of the 
labor process makes possible greatly increased 


production. Yet the speed gained by the subdi- 
vision of labor on the soling processes was not 
commensurate with the pace made possible by 
machinery in fitting and lasting the uppers. 
Various kinds of pegging machines with wood, 
brass or wire pegs had been invented and were in 
constant use for the coarser shoes, which were 
too rigid to be comfortable. The better shoes had 
still to be soled by the slow hand process using 
the awl and waxed thread as among the ancient 
Egyptians. Equilibrium in speedy production 
could be achieved only by the invention of a 
machine to stitch soles to uppers. Lyman Blake 
of South Abington, Massachusetts, invented 
such a machine to be run by foot power and 
patented it in 1858. When further experiments, 
new models and new patents threatened to ex- 
haust Blake’s capital, he sold the machine in 
1859 to Gordon McKay, who thereafter (from 
1861 to 1872) employed him at good, regular 
wages. Blake had kept the rights to his foreign 
patents; and in Europe his invention, always 
called the Blake machine, was set up in all 
progressive shoemaking centers during the 
i86o*s. He did not realize any very large profits 
from his inventions. McKay made several im- 
provements in the Blake machine, until finally a 
lasted shoe put on the iron horn, which carried 
inside itself a waxed thread, could be stitched 
around the edge of the sole firmly from heel back 
to heel. The capacity of the sole stitching ma- 
chine was increased from 600 to 1200 pairs a day. 
Stimulated by contracts from the United States 
government during the Civil War the number of 
McKay machines in use increased, until by the 
end of 1863 there were in operation a total of 
200, which had stitched 2,500,000 pairs of shoes. 
By 1870 over 25,000,000 pairs had been stitched 
and the ‘‘McKay shoe” was well known wherever 
boots and shoes were made in factories. In 1862 
McKay announced his policy of renting and 
servicing his entire output of machines on a 
royalty basis and attached an automatic counter 
to each machine to keep the tally of pairs 
stitched and of the corresponding royalty which 
should be paid. 

Although many inventors continued to work 
on other soling machines after the success of the 
Blake invention, no machine of equal impor- 
tance for the soling of shoes appeared until the 
Goodyear Welt was put on the market in 1875. 
For uniting the sole to the upper in a substantial 
way, thus making for both comfort and good 
appearance, there had never been any process so 
adaptable as that of sewing a welt strip to the 
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upper and inner sole and then stitching the out- 
sole to this welt. Until 1875 method had 
consisted of awl and waxed thread, bristle and 
skill. Goodyear invented its rival in the form of a 
speedy welt sewing machine, which came to be 
used wherever a higher priced machine made 
shoe was in demand. The Goodyear Welt was in 
part the result of McKay’s success and in part 
the result of inventions made by Auguste 
Destouy in 1862 and improved by Daniel Mills 
after Charles Goodyear had bought up the 
rights and patents. 

After these two machines, of such funda- 
mental importance to the shoe industry, had 
come into general use, there appeared an impos- 
ing array of other machines to keep pace with 
them and to link up the processes: heeling and 
lasting machines, channeling and rough round- 
ing, leveling and edge trimming, eyeleting and 
buttonholing machines. Many shoe machinery 
companies were buying up inventions, manu- 
facturing their own machines and fighting the 
claims of others. Much money and effort were 
wasted in litigation and in loss from “defeated 
machines.” The rivalry was ended in 1899 by 
the organization and accepted domination of the 
United Shoe Machinery Company, which com- 
bined three of the largest but non-competing 
shoe machinery companies and in less than fif- 
teen years was manufacturing and leasing over 
550 different essential and auxiliary machines. 
The leasing of shoe machinery had been tempo- 
rarily abandoned after the expiration in 1880 of 
the original McKay patents and extension; in the 
resumption of the practise by the United Shoe 
Machinery Company the royalty system and the 
servicing of all machinery have been two funda- 
mental principles. The company, now incorpo- 
rated, has been charged with monopoly and legal 
efforts have been made to destroy its leasing sys- 
tem, but it still supplies shoe factories all over 
the world on a royalty basis. 

The American shoe industry was completely 
mechanized within an incredibly short time. By 
1890 custom shoe shops had become unim- 
portant; they survived alongside the factories, 
but the value of their output was small. Each 
year’s refinement of factory, or ready made, 
shoes, especially after comfort and good finish 
were secured by the use of the Goodyear Welt, 
made the existence of the custom shops more 
precarious. Moreover it required no more capi- 
tal to equip a small factory with leased machin- 
ery than to set up a custom shoe shop. At the 
same time there took place a definite localization 


of the shoe industry. In i860 New England was 
producing $91,891,000 worth of shoes, 60 per- 
cent of the American output. The middle’ At- 
lantic states had an output of about one quarter 
that of New England and made shoes of finer 
quality. In all the New England centers of pro- 
duction there was considerable local specializa- 
tion; thus Brookfield specialized in brogans for 
rough wear, Randolph in fancy high boots, Ljmn 
in women’s shoes, various towns in men’s shoes 
and so on. Specialization developed also in the 
Philadelphia and New York centers as well as in 
the new shoe centers of the west, which arose 
first in Ohio, then in Chicago, St. Louis and 
Wisconsin. The older centers began to feel the 
western competition; although New England 
continued to maintain its lead — in 1905 it still 
produced more than half of the American output 
of boots and shoes — ^this lead began to decline 
perceptibly; production in the middle Atlantic 
states also declined, while the western centers 
gained. 

Of great importance in the growth of the boot 
and shoe industry from 1875 to 1900 was the use 
of steam and electricity for motive power. As 
early as 1870 motive power had come into use in 
a few factories in the form of steam engines and 
water wheels; by 1900 not only was power more 
extensively used, but electric power had already 
begun to be substituted for water or steam 
power. In the new factories of the west the in- 
dustry was using relatively more electric power 
and using it more uniformly than in the older 
factories of the east. The proportion of establish- 
ments reporting use of motive power in the boot 
and shoe industry rose from 65.5 percent in 1890 
to 84.8 percent in 1905, while there was a gain of 
13 1. 5 percent in the use of electric power from 
1900 to 1905. 

The growth of concentration in the industry 
was shown in the census returns for 1880. While 
the number of operatives increased to 111,152 
and the value of output to $166,050,000, there 
was no appreciable gain in the number of fac- 
tories and firms, which numbered 1959, al- 
though the population of the United States had 
grown 30 percent. By 1900 the number of manu- 
facturing firms had declined to 1522 and by 1913 

1355* The years from 1875 to 1900 saw the 
rapid introduction of more elaborate office sys- 
tems as a result of increasing mechanization, 
concentration and output. Records and filing 
cases, loose leaf ledgers and shipping sheets took 
the place of bound account books. The number of 
salaried office employees increased steadily. As 
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invested capital and overhead increased there 
was a corresponding increase in production, dis- 
tribution and concentration. 

Cultivation of the export trade was an im- 
portant factor in the tremendous growth of boot 
and shoe production in the United States be- 
tween 1875 and 1900. This new export of shoes 
was the deliberate policy of the largest shoe firms 
to find wider markets for their constantly enlarg- 
ing output. During the American Civil War 
England had secured the shoe market in the 
southern states; English ships ran the blockade 
to land their cargoes of boots and shoes. In 1866 
the total value of American shoe exports dropped 
to almost zero, but by 1870 there had set in a 
revival, which was followed by a fairly steady in- 
crease. The export of 276,179 pairs of shoes 
valued at $419,612 in 1870 had risen to 5,315,000 
pairs valued at over $8,000,000 in 1905. This in- 
creasing American export trade aroused severe 
competition from European producers, whose 
home and foreign markets were being invaded 
and who consequently began to adopt American 
production methods. 

The chief competitor of the United States was 
England. In 1870 English exports of boots and 
shoes were valued at approximately $7,000,000, 
those of the United States at less than $500,000. 
Under pressure of American competition and 
other economic factors the English industry was 
rapidly mechanized during the 1880 ’s. Speciali- 
zation and concentration accompanied its local- 
ization at Leicester and Leeds, Northampton and 
Norwich, London and Kettering, Stafford and 
Bristol; in 1910 at Leicester alone there were 
employed 25,000 shoe workers producing an 
output of $20,000,000. Between the years 1905 
and 1913 the British manufacturers greatly im- 
proved both productive efficiency and the style 
and finish of their shoes, and Great Britain be- 
came the world's largest exporter of footwear. At 
the same time it imported large quantities, of 
which approximately one half were from the 
United States. 

The pressure of American competition in 
their own markets forced many European manu- 
facturers to adopt the new American shoemaking 
machinery. The necessity of importing machin- 
ery from the United States and the exactions of 
the leasing and royalty system led to the develop- 
ment of European shoe machinery. A number of 
firms manufacturing shoe machinery arose in 
England, and their attempts to capture the 
market were aided by legislation nullifying the 
policy of the American shoe machinery monop- 
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oly of selling machines on condition that the 
buyer purchase all other shoe machinery from 
the same source. Nevertheless, up until the 
World War England was still buying the bulk of 
machinery from the British United Shoe Ma- 
chinery Company, a branch of the American 
concern. A number of manufacturers of shoe 
machinery arose also in France and Germany, 
lessening the dependence on American imports. 
A modern shoe industry thoroughly mechanized 
and specialized developed both in Germany and 
in France, although very many factories of the 
older type existed alongside the highly mechan- 
ized concerns. The largest shoe factory appeared 
in Switzerland, and Swiss exports became im- 
portant. Austria-Hungary, while continuing its 
famous production of beautiful handmade eve- 
ning shoes, specialized in the production of cheap 
coarse shoes in the mechanized factories. Never- 
theless, although American production methods 
and American machine made shoes were in- 
creasingly imitated by European countries, the 
importation of shoes from the United States con- 
tinued large for many years. 

The American shoe industry did “billion 
business” during the World War. Europe fur- 
nished unprecedented demands for both war and 
civilian boots and shoes. The French govern- 
ment alone placed an order for 500,000 pairs of 
army shoes with one New England firm. Since 
in the field the average life of a pair of shoes was 
one month, constant replacement and increasing 
production were necessary. In 1915 it was esti- 
mated that 15,000,000 pairs of army shoes had 
been shipped to Europe by the United States 
since the opening of the war, besides the unu- 
sually large American exports to British colonies, 
the East Indies, the Dutch Indies, South Africa 
and South America. In 1916 exports rose to 
$42,524,000 and to $74,836,000 in 1919, al- 
though the latter figure was affected by rising 
prices; imports were negligible. War had prac- 
tically eliminated foreign competition, and 
American manufacturers practically monopo- 
lized the field of world trade in boots and shoes. 
The entry of the United States into the war 
again increased production; in the year 1917 the 
American government contracted for 12,000,000 
pairs of shoes. During the war American shoe 
factories not only operated at full capacity but 
added considerable floor space and machinery, 
and the relatively small capital requirements en- 
couraged the opening of new factories. 

American production, high in 1919, slumped 
seriously in the depression of 1921 and revived 
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in 1923. Thereafter it remained relatively con- 
stant (Table ii) despite the great expansion of 
most other industries. There was a considerable 
decline in the number of establishments in com- 
parison with the war and the early post-war 
period; and while establishments in 1929 num- 
bered nearly as many as in 1914, concentration 
increased because of the growth of larger enter- 
prises. There were also changes in the geograph- 

TABLE II 


Growth of the American Boot and Shoe Industry, 
1914-29 


Year 

Number of 
Establish- 
ments 

Number ok 
Wage- 
workers 

Value of 
Output 

1914 

1355 

191,555 

$ 502,000,000 

1919 

1449 

211,049 

1,155,000,000 

1923 

1606 

225,216 

1 ,000,000,000 

1925 

1460 

206,992 

925,000,000 

1927 

1357 

203,110 

945,000,000 

1929 

1341 

205,640 

965,000,000 


Source: United States, Bureau of the Census, Btenntal Cen- 
sus of Manufactures, 1921-27 ^1924-30), and Census of Manu- 
factures 1929: Summary by Industries (1930). 

ical distribution of the industry. The three most 
important producers were Massachusetts, New 
York and Missouri; Massachusetts for October 
and November of 1931 temporarily even lost its 
lead because of its relative slowness in making 
the transition to the production of lower priced 
shoes. The stationary and even slightly declining 
output in all the shoe centers combined with an 
enormous excess plant capacity to increase com- 
petition and lower profit margins, making boots 
and shoes one of the “sick industries.^’ The 
situation was aggravated by the extremely slight 
rise in productivity in contrast to nearly all other 
industries; while productivity rose 24 percent 
from 1914 to 1927, productivity was almost 
stationary after 1923. This was due primarily to 
the fact that production was already highly 
mechanized and that the leasing system dis- 
couraged the manufacture of more efficient 
machines. The aggravation of competition led to 
many efforts to conserve and increase profits. 
Some companies employed cheaper and less ex- 
perienced non-union labor; others intensified 
the mass production of new types of boots and 
shoes for chain store distribution, increasing 
sales by advertising widely even the cheapest 
shoes. The number of tie ups between shoe 
manufacturers and chain stores increased greatly. 
At the same time manufacturers, both individ- 
ually and collectively, emphasized “style appeal” 
in advertising and publicity, endeavoring to 


make men and women “shoe conscious” in order 
that they should buy new shoes before the old 
ones wore out. The industry had to counteract 
the two great modern forces which have tended 
to prevent shoes from wearing out: the use of 
automobiles and the wearing of rubber overshoes 
to protect thin and lightly constructed footwear. 

The effects of relatively declining demand 
were aggravated by the falling off of American 
exports. Foreign countries (except England) in- 
creased their tariffs on imported shoes, practi- 
cally barring American exports; at the same time 
the sale of foreign shoes in the United States, 
particularly by Czechoslovakia, led to the impo- 
sition in 1930 of a tariff of 20 percent on leather 
shoes, which was raised to 30% in 1932. The 
American export of boots and shoes has steadily 
declined (Table iii). Exports in 1929 were not 
only lower than during the war, they were also 
lower than in the period from 1910 to 1914 and 
considerably lower than in 1923. American shoe 
exports in 1929 amounted to only 1.3 percent of 
total production. While exports declined, im- 
ports increased: the imports of women’s shoes 
rose from 115,000 pairs in 1923 to 2,018,000 
pairs in 1928. Of these 1,507,000 pairs came 
from Czechoslovakia. Competition — not only 
for the United States but for other countries as 
well — came in its most acute form from Thomas 
Bata, the dominant shoe manufacturer of 
Czechoslovakia, who had adopted the most mod- 
em methods of manufacture. His army shoe 
business expanded his capital and experience 
during the war, and in the post-war period he 
improved his plant on the basis of high speed 

TABLE III 


American Exports of Boots and Shoes, 1910-29 


Year 

Number of Pairs 

Total Value 

1910-14 (average) 9,043,000 

$15,788,000 

1921 

8,957,697 

24,678,000 

1923 

7,342,000 

17,517,000 

1924 

6,299,000 

15,071,000 

1925 

6,604,000 

15,319,000 

1926 

5,707,000 

12,853,000 

1927 

5,513,000 

12,490,000 

1928 

4,319,000 

10,858,000 

1929 

4,281,000 

1 1 ,409,000 

Source: Statistical Abstract of the United States, for 1910-39. 


mass production accompanied by efficient plant 
layout and the most modem methods of man- 
agement. He developed an original system of 
distribution, barring out middlemen. Despite 
the world depression the Bata works at Zlin in 
October of 1931 produced 165,000 pairs of shoes 
daily, the work of about 32,000 employees. 
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Bata’s expansion was based upon an energetic 
cultivation of foreign markets. 

In Germany and France also there took place 
a tremendous increase in the output and quality 
of shoes accompanied by increasing mechaniza- 
tion, specialization and concentration. In the 
three major producing countries of Europe as 
well as in the United States the problem of ex- 
cess capacity has grown more acute; thus in 1928 
the 1000 shoe factories in England had a com- 
bined capacity of nearly 130,000,000 pairs 
yearly, while their actual production was not 
much over 110,000,000 pairs. English exports 
have increased while imports have declined; in 
1928 imports were only one third of the £5,000,- 
000 of exports. But many of England’s best 
markets, such as South Africa, New Zealand and 
Australia, are developing their own shoe indus- 
tries; and Australia has already imposed tariffs 
upon imported shoes. The excess capacity in all 
the major producing countries, combined with 
increasing domestic production in the smaller 
countries and rising tariff barriers, is greatly in- 
tensifying the competition for foreign markets 
and the problem of excess plant capacity. 

Leather products other than boots and shoes 
are increasing in importance. While the Ameri- 
can shoe output declined from $1,000,000,000 in 
1923 to $965,000,000 in 1929, the output of 
other leather products rose from $404,000,000 
to $468,000,000. Mainly because of the variety 
and variegated character of these other leather 
products their manufacture is usually performed 
by small scale enterprises, with comparatively 
little concentration. Whereas 1341 boot and shoe 
establishments produced in 1929 an output of 
$965,000,000, half this output in industries 
manufacturing other leather products required 
the activity of 2465 establishments. 

While shoes and saddlery have always been 
considered necessities, most other leather prod- 
ucts have been thought of as belonging to the 
order of comforts and luxuries. Moors and 
mediaeval knights hung the cold stone interior 
walls of their castles with decorated leather and 
sometimes put leather covers on chair backs and 
seats, but it was left for the modern age to use 
leather generally for furniture covering and car- 
riage cushions. Purses were formerly made of 
silk for the rich but of leather for the masses. 
English travelers for centuries prided themselves 
on their luggage of tan colored sole leather, while 
riders of many countries and centuries took 
pleasure in their saddles, plain or ornamented 
but always well made. Machinery has allowed 
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these former luxuries to be considered articles of 
common necessity. There has been a steady in- 
terchange of tools and stitches as well as of leather 
secrets between the saddlers, shoemakers and 
bag makers. Each country has made its own 
adaptations to its climate, uses and needs. When 
the English saddle was not considered practicable 
for the western plains of the United States, the 
American horsemen asked for a long skirted and 
pommeled saddle. Dry and wax thread ma- 
chines were tested in work on baggage and har- 
nesses about the same time as in that on shoe up- 
pers, but the saddlery and other leather trades 
lagged behind the shoe industry in the use of 
machinery and factory organization. Harness 
shops, previously often combined with bag and 
trunk shops, separated when the saddlery trade 
was organized on a factory basis. The growing 
use of harness and collars for draft horses in the 
American west and south and the increased use 
of light harnesses for horses hitched to wagons 
and buggies encouraged an indigenous saddlery 
industry in the second half of the nineteenth 
century in the United States, enormously reduc- 
ing imports. High class English saddlery, how- 
ever, continued to find an American market, al- 
though at luxury prices. 

Not until the i86o’s were the advantages of 
factories over small shops for the saddlery in- 
dustry clearly seen. Prejudice against the first 
wax thread chain stitch sewing machine was so 
great on the part of workers that even the manu- 
facturers who could see its benefits in lowering 
their cost of production did not use it until years 
after its advent. In addition to the sewing ma- 
chines a leather creasing machine finally helped 
decisively to industrialize saddlery production 
because of the need for speed and greatly in- 
creased output to meet the demand engendered 
by the use of buggy harnesses. After the 1870’s 
with decrease of labor under the factory system 
there existed no harness makers but only harness 
machine operators. Machines for the saddlery 
trade were leased upon payment of a bonus and a 
“rent” of five cents for each one thousand 
stitches. Later a monthly rental was common. 

Few harness factories and harness repair shops 
have survived the common use of the automobile 
in the United States and many European coun- 
tries, and the industry has lost all its old impor- 
tance except in Latin America, Asia and Austra- 
lia. But the demand for leather in the making of 
automobile cushion covers and trimmings has 
greatly surpassed the earlier carriage demand, al- 
though the introduction- of the closed car rela- 
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lively decreased the demand for leather by the 
substitution of fabric upholstery. The manufac- 
ture of automobile fittings has so often been 
combined with that of leather findings for shoes 
that it has become a usual accessory in old firms 
or the welcome and dominant factor in new 
firms. 

The manufacture of leather belting for wheels 
transmitting power in factories has seriously de- 
clined, mainly because of the increasing use of 
direct drive where electric motors are used; and 
firms manufacturing belting have been forced 
into the production of new items. Meanwhile the 
United States, which formerly imported most of 
its gloves from France, Italy and England, has 
developed an important glove making industry. 
This industry, except for the homemade leather 
and fur mittens of American Indians and Eski- 
mos, is only seventy-five years old. It is now 
spread from New Hampshire homes to Cali- 
fornia factories, but the chief center is still 
Gloversville, New York, where the industry 
originated. Specializing first on heavy buckskin, 
cured in nearby tanneries, the Gloversville 
manufacturers are now using many kinds of 
leather from many parts of the world. For gloves 
designed for street wear they use goat, kid and 
lamb; for heavier gloves, antelope, calf, mocha 
(Egyptian sheep) and cabretta (South American 
kid). Reindeer skin and colt skin are used for 
dress gloves. Formerly labeled with foreign 
brands, the Gloversville products now go on 
their own merits. Probably more than four fifths 
of all the leather gloves used in the United States 
are domestic goods, imports consisting mainly of 
finer lightweight gloves from Europe. In recent 
years the manufacture of leather coats has ac- 
quired considerable importance. Luggage manu- 
facture has expanded, stimulated partly by the 
growing tourist habits of Americans. The manu- 
facture of novelty leather goods is increasing 
rapidly, with heavy demands upon fancy leathers. 

The manufacture of leather products in the 
United States and most other countries is already 
protected by tariffs, but the industries are de- 
manding higher duties. International competi- 
tion grows keener. But the American industry is 
still almost exclusively dependent on home 
markets, although striving actively to promote 
exports. 

Blanche Hazard Sprague 

Labor. Leather workers in former ages occu- 
pied an important place in the craftsmen's hier- 
archy. Today very little of the craftsman's skill 


and prestige remains, and leather workers are 
mainly ordinary machine and wageworkers. In 
many economically undeveloped pans of the 
world there are still leather craftsmen. They may 
also be found in modem countries; German, 
Austrian and Italian craftsmen still work on 
beautifully colored leathers, tooled with pure 
gold leaf, producing such luxury articles as card 
cases, book covers, cases for toilet articles and 
travel equipment. But these products are in- 
creasingly imitated by machine goods, and even 
in the economically backward countries leather 
craftsmen are being routed by the competition 
of cheaper manufactured wares. Some remnants 
of craft skill still persist in the manufacture of 
variety leather products, but it has no existence 
whatever in the completely mechanized produc- 
tion of boots and shoes. The history of the shoe- 
maker offers one of the most striking illustra- 
tions of the suppression of the craftsman’s skill 
by machinery. 

Shoemakers were not only skilled craftsmen; 
they were long the theme of song, story and leg- 
end. In ancient Athens shoemakers as well as 
tanners came within the range of Aristophanes' 
apt description. The leather workers of Rome 
were proud of their craft and many of them rose 
to positions of importance not only in their 
guilds, where they made rules for masters and 
apprentices, but also in larger spheres of govern- 
ment. Lucius and Martial mention individual 
shoemakers; and Alfenus, the shoemaker lawyer 
of the Augustan age, had firm friends, it is said, 
in Vergil, Horace and Catullus. In Christian 
Rome at least two shoemakers became bishops; 
while others, like St. Hugh, St. Crispin and his 
brother St. Crispianus, are glorified as martyrs 
and saints in the tales of mediaeval shoemakers. 
The guilds of leather workers were highly or- 
ganized during the late mediaeval and early 
modem periods. Each leather craft had its guild, 
its song, its coat of arms, its patron saint and its 
rules and regulations for masters, journeymen 
and apprentices. Dire punishment came to the 
sellers of bad ware: to the craftsmen, whether 
tanners, saddlers, shoemakers or clothiers, who 
passed off poor work or inferior stock. Charters 
gave artisans their special privileges and re- 
sponsibilities. Cities and towns of Italy, France, 
Germany and England assigned special quarters 
to leather workers, who had their own guild- 
halls, where banquets were served, and their own 
chapels for religious and memorial services. 
Every leather workers* craft was represented in 
the miracle plays, and all were given their spe- 
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cific duties in civic spectacles and processions. 
Shd’emakers acquired a peculiar, almost legend- 
ary reputation. Shakespeare introduced shoe- 
makers and their philosophy into Julius Caesar » 
Simon Eyre began his career as a shoemaker’s 
apprentice and became mayor of London and 
donor of the market hall and chapel for London’s 
shoemakers; while many of the artists, teachers, 
poets and preachers of the sixteenth and seven- 
teenth centuries had formerly been shoemakers. 

Most of these conditions passed away with the 
rise of the domestic system and the central shop 
for the production of shoes. By the 1760’s the 
distinction in England between the shoemaker, 
working in his custom shop for his own clients, 
and the domestic worker was complete. Dis- 
putes arose as to whether shoemakers who had 
not been apprenticed to regular shoe masters 
could work as apprentices or domestic workers. 
The question was settled, not by restrictive 
legislation, such as the Weavers’ Act of 1555, 
but by the great scarcity of shoe workers. The 
domestic system made enormous inroads upon 
the older craftsmen and their skill. Young chil- 
dren were pressed into service to make balls of 
wax or wax ends or to close the uppers of chil- 
dren’s shoes; they worked long hours, often by 
candlelight. The children’s elders strenuously 
objected, in the name of “liberty,” to the increas- 
ing supervision and speed made necessary by 
competition in markets for uniform products and 
by the regular sailings of vessels with shoes for 
foreign ports. The treatment of workers in the 
central shop of Billy Jones of Northampton, 
England, who docked their wages if he was dis- 
satisfied with the boots and shoes, was typical of 
the new conditions which prevailed in shoemak- 
ing. Conditions under the American domestic 
system were similar. Each man, woman and child 
working for the central shop in his own kitchen 
or dooryard shop devoted himself to one process 
or specialty. Children, both boys and girls, 
mothers and older daughters fitted or bound the 
edges of the uppers and closed or seamed them 
up at sides or back. Men lasted and then soled 
the boots and shoes, a process known as making 
or bottoming. Small girls could stitch the pull on 
straps for the sides of the boots; small boys could 
feed the stove with leather scrap, get pails of 
water for cooling edge irons, cut lengths of 
threads for sewing on uppers or soles. Children 
had no hope of play before their stints were 
satisfactorily performed. Shoemakers were be- 
coming simply shoe workers, who could perform 
one process speedily and skilfully. 


The earlier machines functioned mainly as an 
aid to the shoe worker; they did not displace his 
skill. But the machinery introduced by Gordon 
McKay and others deprived the worker of his 
skill and transferred it to the machine. This 
change was swift and complete. Machines were 
devised for all shoemaking operations, which 
were highly specialized on the basis of minute 
subdivision of labor. As machines improved and 
became increasingly specialized, skilled opera- 
tives were displaced by imskilled workers re- 
ceiving lower wages; operatives ceased being 
shoemakers who expected high pay. Hundreds of 
different specialized processes are involved in 
making a pair of shoes; and shoemaking is today, 
in both the United States and Europe, one of the 
most highly mechanized and specialized indus- 
tries. Even the small shoemaker’s repair shop is 
disappearing in the United States with the rise of 
chain shops using elaborate machinery in the re- 
pairing of shoes. 

The impact of machinery, which displaced 
skill and lowered wages, aroused American shoe 
workers to revolt in the late iSfio’s. They had 
early organized unions; nine out of seventeen 
conspiracy trials up to 1842 affected shoe work- 
ers. In 1859 women workers struck against the 
introduction of sewing machines, which were 
taking work away from the home. The Knights 
of St. Crispin, an organization of shoe workers 
which flourished from 1868 to 1870, had a 
membership of 40,000 to 50,000 and was the 
largest union in its day. It waged and won many 
strikes, mainly against wage reductions and the 
teaching of “green hands*,’* but collapsed after 
the organization of employers led to the loss of 
strikes. Unionism among the shoe workers, 
however, revived in the Knights of Labor, as a 
result primarily of more extensive and acceler- 
ated mechanization. The shoe workers were 
extremely important in the Knights of Labor 
and provided some of the organization’s most 
outstanding leaders. The Knights waged an im- 
portant shoe strike and boycott in 1878. Never 
since have the American shoe workers in general 
been so thoroughly organized; mechanization 
and specialization have destroyed their solidarity. 

After 1889 the most important organization 
was the Boot and Shoe Workers International 
Union, affiliated with the American Federation 
of Labor, but it never acquired any real strength 
except in Massachusetts. The tendency to or- 
ganize separately the workers of each department 
in a factory was abandoned; but the Boot and 
Shoe Woriers Union absorbed and federated 



Encyclopaedia of the Social Sciences 


314 

unions of all kinds of shoe workers, i.e. stitchers, 
lasters, cutters and so on. Arbitration became a 
settled policy in the Massachusetts shoe factories 
after the Brockton strike of 1907 to 1908. There 
have been many small strikes in the industry, 
but labor organization and collective bargaining 
are relatively and increasingly unimportant ex- 
cept in Brockton, which is still the most highly 
organized shoe labor center. The employers are 
organized in the National Boot and Shoe 
Manufacturers Association. Frequent local 
strikes have been carried on by unorganized 
workers or by workers organized in the Indus- 
trial Workers of the World and in communistic 
unions; radical unionism, however, cannot yet 
be said to have any considerable hold over the 
boot and shoe workers. 

An interesting experiment in labor relations 
took place in Haverhill, Massachusetts, where 
the Shoe Workers Protective Union (although 
extremely weak in all the other shoemaking 
centers) maintained a strong organization. As the 
industry was declining because of the high labor 
differential in comparison with other centers, the 
union and the employers set up in 1924 a perma- 
nent board of arbitration. The board reduced 
wages from 10 to 33 percent and removed all 
rules “hampering managerial efficiency.” This 
lowering of labor standards was accepted by the 
union officials, often against members’ protests, 
in the hope of saving what little it was possible to 
save. For a time an impartial chairman, or 
“czar,” determined labor relations. The Haver- 
hill experiment was not very successful as it 
evaded the problem of unionizing the other 
shoemaking centers. 

Irregular employment among shoe workers 
has increased greatly in recent years because of 
stationary demand and increased capacity. The 
industry’s overcapacity is large; in 1927, 14.5 
percent of the shoe factories, which employed 
60.4 percent of the shoe workers and produced 
65.7 percent of the industry’s output, if operated 
at full capacity could have produced 95 percent 
of the total output of all shoe factories. Large 
numbers of shoe workers were unable to secure 
steady employment. 

Conditions are in general similar in the Euro- 
pean shoe industry; but the unions are some- 
what stronger and irregular employment is miti- 
gated by unemployment insurance. The Bata 
shoe plants in Czechoslovakia, however, pro- 
hibit union organization and impose on the 
workers an ironclad “welfare” system, but state 
law provides unemployment insurance. 


Unions on a small scale also exist in other 
branches of the American leather industries^ for 
example, among the pocketbook makers, where 
there is considerable hand labor. Because of the 
dispersion of many tanneries in small commu- 
nities the organization of unions has been diffi- 
cult, and they have existed only here and there; 
it is possible that conditions are beginning to 
change in this respect. Unionism is much more 
highly developed in Europe; in Germany in 1928 
the majority of the 42,000 tanning workers were 
unionized. 

Because of the extremely varied character of 
the leather industries generalization about wages 
is difficult. Workers in American tanneries in 
1929 had the highest average yearly earnings of 
those engaged in the three major branches of 
the leather industries — Si 270, about the same as 
the average for manufacturing as a whole; yearly 
earnings, however, were not much higher than in 
1923 despite an increase in productivity of 20 
percent for the tanning industry as a whole and 
30 percent for the more progressive companies. 
The next highest average, Si 170, was that of the 
workers producing leather products other than 
boots and shoes; certain groups of workers in 
certain branches have relatively higher earnings. 
Workers in the boot and shoe industry had the 
smallest yearly earnings — $1080; this repre- 
sented a decline from the average of Si no in 
1923, indicative of the wage reductions which 
have taken place in the industry, and is con- 
siderably lower than the average earnings of the 
great majority of American workers. 

Working on leather has always been danger- 
ous . Occupational hazards are particularly great in 
the tanneries, which, according to a government 
report in 1919, have been “conspicuously back- 
ward in accident prevention.” Some progress, 
however, has since been achieved. Accidents are 
due to machines and open vats. Occupational 
diseases are very prevalent: anthrax from han- 
dling impaired hides; skin diseases from the sharp 
cutting edges of hides; poisoning from various 
chemicals used in tanning; tuberculosis, rheu- 
matism and catarrhal affections from dust and 
moisture; and other poison hazards where leather 
is dyed, japanned or enameled. In the boot and 
shoe factories in addition to accident hazards 
from machinery, such as punctures from stitch- 
ing needles and cuts from groove cutting on 
revolving knives, there is danger of anthrax and 
other occupational diseases. Similar hazards pre- 
vail in the industries making leather products 
other than boots and shoes. These occupational 
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hazards can be enormously lessened by proper 
preventive measures, such as safeguarded ma- 
chinery and proper lighting and ventilation. The 
American industries are backward in preven- 
tion work; greater protection is provided leather 
workers in Germany, France and England, who 
are in addition protected by social insurance, 
Blanche Hazard Sprague 

See: Mechanic; Guilds; Journeymen’s Societies; 
Trade Unions; Industrial Revolution; Indus- 
trialism; Machines and Tools; Patents; Indus- 
trial Hazards. 
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LE BON, GUSTAVE (1841-1931), French 
publicist and social psychologist. Although Le 
Bon, who was trained as a physician, had inter- 
ests which included public hygiene, theoretical 
physics, archaeology and physical anthropology 
and was for some time editor of the Bibliothkque 
de philosophie scientifique^ he is best known for 
his writings on social psychology and contem- 
porary public affairs. Accepting (iobineau^s em- 
phasis on the importance of the concept of race 
In the evolution of civilization he espoused the 
doctrine of a racial hierarchy in which the white 
races were at the top and the Negroes at the 
bottom of the scale. He adopted the romantic 
notion of national character and the doctrine of 
the racial soul and considered emotion rather 
than intelligence to be the determining force in 
history and culture; this emphasis although ex- 
treme helped to correct the excessive intellec- 
tualism of the prevailing Benthamite psychol- 
[>gy. With a decidedly aristocratic and anti- 
democratic bias he held the masses to be devoid 
nf reason, popular government to be mob rule 
and all the important achievements of civiliza- 
tion to be the work of the ^lite. At first he main- 
tained that the Teutonic and Anglo-Saxon peo- 
ples possessed real political genius while the 
Latins were prone to mob dominion. With 
strange disregard for facts he also held that the 
Anglo-Saxons and Teutons were characterized 
by laissez faire political ideals, which he favored, 
and the Latins by socialistic tendencies. The 
World War led him to reverse his position com- 
pletely; the Latins now possessed the unique 
political genius and were whole heartedly de- 
iToted to individualism, while the Teutons were 
portrayed as decadent devotees of state social- 


ism. Le Bon vehemently condemned revolutions 
as products of mass hysteria. • 

In his most popular work. La psychologie des 
Joules (Paris 1895, 29th ed. 1921; tr. as The 
Crowds London 1922), Le Bon held that as a 
result of the industrial revolution, the rise of 
modem cities and modem communication life 
is coming to be characterized more and more by 
crowd assemblages. Le Bon looked upon crowds 
as organized aggregations in which the con- 
scious individualities of the assembled persons 
are virtually lost and in which the subconscious 
minds of the participants merge and dominate 
the situation. He pictured a crowd mind which 
sinks to a common mediocrity, is highly sug- 
gestible and is capable of great heroism or in- 
credible savagery, depending upon the motive 
and leadership. He contended that ideas once 
implanted in a crowd, primarily by reiteration, 
spread rapidly by contagion. Le Bon’s many 
books on sociology and public affairs, of which 
Aphorismes du temps present (Paris 1913) is a 
good summary, were marked by almost incred- 
ible reiteration. His versatility resulted in some 
superficiality. 

Harry E. Barnes 

Consult: Barnes, H. E., “A Psychological Interpreta- 
tion of Modem Social Problems and of Contemporary 
History: A Survey of the Contributions of Gustave Le 
Bon to Social Psychology** in American Journal of 
Psychology, vol. xxxi (1920) 333-69; Belot, Gustave, 
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lix (1921) 307-“- 

LECKY, WILLIAM EDWARD HARTPOLE 
(1838-1903), Irish historian. Lecky was bom 
near Dublin, Ireland, of Protestant parents. He 
was educated at Trinity College, where he be- 
came greatly interested in history. An individ- 
ualist in political philosophy, a rationalist in 
religion, a Liberal in politics, a fine scholar and 
trenchant writer, Lecky was admirably fitted to 
give an interpretation of history that would ap- 
peal to the triumphant middle classes of Vic- 
torian England. 

The appearance of his History of the Rise and 
Influence of Rationalism in Europe (2 vols., Lon- 
don 1865; new ed. 1890) and History of European 
Morals from Augustus to Charlemagne (2 vols., 
London 1869; 3rd ed. 1877) won for Lecky im- 
mediate renown as a philosophic historian. 
These volumes occupy an important place in 
the movement to interpret history in terms of 
ideas and beliefs. Lecky was a convinced, almost 
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dogmatic rationalist, and the leading theme of 
these books is the warfare between reason and 
theology. European Morals is a discussion of the 
morals of pagan Rome and of the rise of Chris- 
tianity. Rationalism in Europe describes the de- 
cay of theology and the advance of rationalism 
until its triumph in the eighteenth century. 
Neither book, however, contains original knowl- 
edge, and the philosophy that inspired them is 
now trite and commonplace. 

LfCcky’s magnum opus is History of England in 
the Eighteenth Century (8 vols., London 1878- 
90; new ed., 7 vols., 1892), a work that has not as 
yet been entirely superseded. It is primarily a 
political history with extensive chapters on the 
social, economic and religious aspects of the 
period. As a whole it is a product of original 
research and sober judgment. The style is digni- 
fied, lucid and elegant. What it lacks is anima- 
tion; at times the book becomes dull and platitu- 
dinous. Some of its outstanding features are the 
volumes devoted to Ireland, the chapter on the 
American Revolution and the chapter on the 
Wesleyan religious revival. 

Lecky was actively interested in public affairs. 
In politics he was a moderate and cautious 
Liberal, and his ideal government was that by a 
parliament elected by the propertied classes. He 
was opposed to the extension of the franchise, to 
social legislation, to Irish land reform and to 
home rule for Ireland. His book Democracy and 
Liberty (2 vols., London 1896; new ed. 1899) 
consists of a discursive series of essays on public 
affairs in which he makes every effort to show 
his dislike and distrust of democracy. In the war 
against the feudal, theologic order he was a 
doughty champion of reason and liberty. When 
this was won and the new struggle began for 
democracy and social reform, the calm judicious 
historian became frightened and confused. 
Democracy and Liberty was the subject of a 
scathing criticism by John Morley (in his 
Miscellanies^ Fourth Series^ London 1908, p. 
169-216). 

J. Salwyn Schapiro 

Other important works: The Leaders of Public Opinion 
in Ireland (London 1861; new ed., 2 vols., 1903); The 
Map of Life (London 1899); Historical and Political 
Essays (London 1908, new ed. 1910). 
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LECLAIRE, EDM^ JEAN (1801-72), French 
industrialist. Leclaire, the son of a village shoe- 
maker, began his career as a house painter. By 
severe economies he was enabled to rent a small 
Paris shop and eventually became proprietor of 
an establishment employing three hundred 
woricers. Leclaire’s interest in improving the 
condition of his workers and in making them 
more industrious led him to frequent the various 
socialist schools, especially the Saint-Simonian 
and the Fourierist, but he found their ideas in- 
sufficiently practical and immediate for his pur- 
poses. In 1842 he introduced the profit sharing 
system in his shop. Difficulties were made for 
him by workers unfriendly to the idea, but he 
won over his forty-four best workers by divid- 
ing among them about 1 2,000 gold francs as their 
share of the year’s profits. Later his plan was im- 
peded by the police regulation that “the work- 
man must make no covenant with the master.’* 
He revised his system several times: sharing, first 
reserved to the best workers (called by him 
noyaUy core), was later extended to all; the best 
workers always received a higher wage, how- 
ever, and consequently a greater share in the 
profits. Leclaire ’s system, regarded as a model 
by such economists as Charles Robert and Karl 
Viktor Bohmert, was outlined by him in a 
pamphlet, De la miskre et des moyens h employer 
pour les faire cesser (Paris 1850). In order further 
to improve the working conditions of his em- 
ployees Leclaire with the aid of chemists ex- 
perimented successfully in the manufacture of 
zinc white to replace the poisonous white lead 
which was now barred by statute in various 
countries. 

Leclaire was defeated for the legislature in 
1848. In 1865 he settled near Paris in the village 
of Herblay, where he became mayor and was ac- 
tive in promoting institutions for popular edu- 
cation. The Soci6t6 pour I’Etude Pratique de la 
Participation du Personnel aux Bdn^fices in 
Paris, which had been founded by Charles 
Robert in 1879, looks to Leclaire as the initiator 
of its policy. 

Georges Weill 

Consult: Robert, Charles, Biographic d'un homme utile: 
Leclaire (Paris 1878, reprinted 1921); Gaumont, Jean, 
Histoire ginirale de la coopiration en France, 2 vols. 
(Paris 1923-24). 

LEDRU-ROLLIN, ALEXANDRE- AU- 
GUSTE (1807-74), French statesman. After 
having achieved success at the bar Ledru-Rollin 
began his career as a liberal statesman in 1834 by 
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publishing a pamphlet in defense of the republic- 
an insurrection known as the Transnonain Af- 
fair. From 1S41 to 1848 he was the sole parlia- 
mentary representative of those extreme radicals 
who refused any recognition to the July Mon- 
archy. To support his cause he founded the news- 
paper Reforme (1843-50). He played a promi- 
nent part in the overthrow of Louis Philippe in 
February, 1848, and was included in the Provi- 
sional Government which resulted. As minister 
of the interior he made his one lasting contribu- 
tion, which was also the one lasting contribution 
of the Second Republic — the organization of 
universal manhood suffrage. While in office 
Ledru-Rollin manifested unexpected conserva- 
tism in helping to suppress several uprisings, 
but when a less liberal group came into power 
after the June Days he became the recognized 
leader of the radical forces. This position he 
retained from June, 1848, until June, 1849, mak- 
ing no contribution to legislation but leading the 
opposition in every important debate. His entire 
interest was directed toward political rather than 
social reforms. At first therefore the socialists 
held aloof and refused to support his candidacy 
for the presidency, but later they combined with 
the radicals under his leadership. His downfall 
came as a result of his opposition to Louis 
Napoleon’s Roman policy. Forced into exile he 
lived from 1849 ^^ 7 ® chiefly in England, 

where he joined Mazzini and Kossuth in a trium- 
virate with the ambitious but futile program of 
establishing republicanism throughout all of 
Europe. Although at first he was the recognized 
leader of republican intrigue against the Second 
Empire he gradually sank into comparative in- 
significance. He returned to France in 1870 but 
played only a minor role. Throughout his career 
Ledru-Rollin, who belongs in the front rank of 
nineteenth century French orators, was domi- 
nated by the ideas of the Mountain of 1793. He 
was one of the chief agents who carried the prin- 
ciples of the First Republic through the Second 
to the Third. Today he is remembered in France 
primarily as the “father of universal suffrage.” 

Alvin R. Calman 

Works'. Ledru-Rollin*s chief writings have been col- 
lected as Discours politiques et icrits divers^ 2 vols. 
(Paris 1879). 

Consult: Hartmann, G., in La citi, vol. iv (1908-09); 
Caiman, Alvin R., Ledru-Rollin and the Second French 
Republic^ Columbia University, Studies in History, 
Economics and Public Law, no. 234 (New York 1922), 
and Ledru-Rollin aprks 1848 (Paris 1921); Weill, 
Georges, Histoire du parti rdpublicain en France {1814 
d 1870) (new cd. Paris 1928). 


LEEUWEN, SIMON VAN (1626-82). Dutch 
jurist. Van Leeuwen was a prolific writer on 'the 
laws and antiquities of his native province of 
Holland. Shortly after graduating at Leyden he 
published a book entitled Paratitula juris novis- 
simiy further described as a summary of “Roman- 
Dutch Law” (Rooms-hollands regt). This phrase, 
which he thus coined, he later adopted as 
the title of a much enlarged work on the law of 
the province of Holland, published at Leyden in 
1664. In arrangement it follows the Inleiding tot 
de hollandsche rechts-geleertheid of Grotius and 
includes also a book dealing with procedure. 
Two years earlier van Leeuwen had published a 
Latin treatise bearing the title Censura forensts 
theoretico-practicay a work addressed, as its name 
implies, to both students and practising lawyers. 
This is of wider scope than the Rooms-hol- 
lands regt. It deals more fully with the Roman 
law and devotes attention also to the laws and 
customs of neighboring provinces and states. 
The Censura forensis has been judicially described 
as “a hook of high authority” (in Denyssen v, 
Mostert, Law Reports 4 Privy Council, p. 255). 
In the constitution of the South African Repub- 
lic (Transvaal) and of the Orange Free State — 
now members of the Union of South Africa — 
the Rooms-hollands regt had attained almost 
the authority of a statute. It is accessible to 
English readers in the translation of Sir John 
Kotz^. Van Leeuwen practised law in Leyden 
and quite at the end of his life was appointed as- 
sistant registrar of the High Court of Holland in 
The Hague. His supposed greater intimacy with 
the practise of the courts has been alleged as a 
reason for preferring him to John Voet, the 
author of the famous Commentarius ad pandectas 
(2 vols.. The Hague 1698-1704). But in fact van 
Leeuwen is not conspicuous for a grasp of actu- 
alities. He not infrequently contradicts himself 
and in the courts of South Africa and Ceylon has 
not enjoyed a favor commensurate with that 
extended to Voet. 

R. W. Lee 

Works: Paratitula juris novissimi (Leyden 1652, 2nd 
ed. 1656); Rooms ch-hoUandsch recht (Leyden 1664; ed. 
by C. W. Becker, Amsterdam 1780), tr. by J. G. 
Kotz6 as Simon van Leeuzven*s Commentaries on 
Roman-Dutch LatVy 2 vols. (2nd ed. London 1921-23); 
Censura forensis theoretico-practica (Leyden 1662; 4th 
ed. by G. de Haas, 2 vols., Leyden 1741); Corpus juris 
civilis . . . (Amsterdam 1663); Batavia illustratay 2 vols. 
{The Hague 1685). 

Consult: Fniin, Robert, “Over Simon van Leeuwen en 
zijn bedenckingen over de stadt-houderlijeke magt’’ in 
his Verspreide gesekrifteny vol. viii (The Hague 1903) 
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p. 95-113; Paquot, Jean Noel, Mdmoires pour servir d 
VHstoire litUraire des dix-sept provinces des Pays-Bas, 
18 Vols. (Louvain 1764) vol. iv, p. 391-400; Weasels, 
J. W., History of the Roman-Dutch Law (Grahams- 
town, Cape Colony 1908) p. 306-15. 

LEFROY, AUGUSTUS HENRY FRAZER 
(1852-1919), Canadian jurist. Lefroy taught law 
at the University of Toronto from 1900 to 1919. 
He sought to instil a spirit of scholarship into 
legal study in Canada and as editor of the 
Canadian Law Times from 1915 to 1919 secured 
articles by the outstanding legal writers abroad. 
His reputation rests on his pioneer systematiza- 
tion of the law in the field of the distribution of 
legislative power in the Canadian federation and 
on his attempt to ascertain the trends of the law, 
which he regarded as highly flexible. With due 
regard to their authoritativeness he studied the 
decisions and dicta in the leading cases before 
the Canadian and imperial tribunals, the argu- 
ments of counsel, the reports of ministers of 
justice, American and Australian decisions and 
the discussions of other writers and worked out 
and illuminated broad principles of constitutional 
interpretation. But fundamental to all of them 
was his discovery as a legal philosopher of the 
rationale of the Canadian constitution in its com- 
bination of federalism with what he considered 
the freedom it provided for its own development 
in accordance with the growth of a young na- 
tion. Hence for its construction he regarded as 
of slight applicability American federal juris- 
prudence with its rigidity and its narrowing of 
the sphere of legislative power by express or im- 
plied reservations to the individual, by executive 
and judicial checks and by principles supposedly 
inherent in a federal system. The Canadian con- 
stitution, he held, must be interpreted as an act 
of the British Parliament; but as an act granting 
powers of government it must be interpreted 
liberally and the powers of the federal and pro- 
vincial legislatures must each be considered 
plenary within its scope. Thus he really empha- 
sized the powers of the provinces; he considered 
the disuse of the dominion power of disallowing 
provincial legislation merely in order to prevent 
allegedly unjust interferences with vested rights 
to be “a perfectly sound and natural develop- 
ment of constitutional theory,” and he sought to 
extend the fiscal powers of the provinces into the 
field of indirect taxation. Other Canadian schol- 
ars have built upon Lefroy*s work. Moreover, as 
he demonstrated that the dominion constitution 
was of both theoretical and practical interest for 
comparative jurisprudence, he was constantly 
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consulted by experts on federal questions in 
other parts of the British Empire and in the 
United States. 

W. P. M. Kennedy 

Important works: The Law of Legislative Power in 
Canada (Toronto 1898); Canada's Federal System 
(Toronto 1913); Leading Cases in Canadian Constitu- 
tional Law (Toronto 1914); The British versus the 
American System of National Government (Toronto 
1891); A Short Treatise on Canadian Constitutional 
Law, with a historical introduction by W. P. M. 
Kennedy (Toronto 1918). 

Consult: Kennedy, W. P. M., in Canadian Law Times, 
vol. xxxix (1919) 197-200. 

LEFT WING MOVEMENTS, LABOR. See 

Radicalism; Socialism; Trade Unions. 

LEGAL AID. The ideal of modern law is fair- 
ness to rich and poor alike. But the latter are 
often at practical disadvantage and need special 
administrative help. In its broadest colloquial 
sense the term legal aid includes all such help. 
So far, however, as legal aid is spasmodic, cas- 
ual, purely individual or administered as a 
minor incident to other forms of cooperation or 
relief it falls beyond the scope of this article. 
The treatment here deals with considered and 
organized efforts, both governmental and pri- 
vate, primarily intended to give the poor full 
benefit of laws existing either for their particular 
protection or for protection of the populace in 
general. 

Problems of legal poor relief are old, pervasive 
and persistent. At scarcely any time or place in 
the development of civilized society has it been 
possible for indigent persons unaided to main- 
tain their rights. Special provision for them in 
litigation appeared on the Twelve Tables of the 
Roman Republic. English law for not less than 
eight hundred years has at least purported to 
give poverty stricken litigants peculiar and 
necessary privileges. A Scottish law of 1424 
dealt with the plight of “ony pur creatur that for 
defalt of cunnyng or dispense can nocht or may 
nocht folow his cause.” In Spain during the time 
of Ferdinand and Isabella poor prisoners were 
systematically supplied with advocates at the 
public expense. The Book of the General Lawes 
and Libertyes concerning the Inhabitants of Massa- 
chusetts, published in 1648, contains the brief 
suggestion of a plan patterned after the current 
English practise. In modern times the need for 
legal aid increases enormously as industrialism 
and urban conditions replace simpler ways of 
living. Litigious collisions multiply and legal 
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technicalities persist. Particularly in the United 
States immigration, introducing millions of im- 
pecunious persons unaccustomed to and often 
entirely unfomiliar with existing law and usages, 
has made this need intense and very difficult to 
supply. New York and Chicago, great cities 
largely built up by immigrants, produced the 
earliest American legal aid societies. During the 
present century attention has been directed to 
legal aid as never before, and despite the dis- 
rupting influence of the World War the move- 
ment has gained ground the world over. 

The difficulties with which legal aid is de- 
signed to grapple are sufficiently obvious. A poor 
litigant may be helpless to initiate or defend a 
suit because he has no money to satisfy court 
fees or taxes on legal process; because he cannot 
give security for costs or appearance; because he 
cannot pay for collecting evidence or summon- 
ing witnesses; or, most common of all, because 
he cannot afford a lawyer. Indeed such a person 
without contemplating litigation may from lack 
of sound professional advice never discover what 
are his legal rights, may fail in an effort to make a 
simple conveyance or draw a simple contract, be 
cheated by a more knowing man or even with no 
evil intent run afoul of the criminal law. A well 
rounded legal aid organization does much more 
work outside the courts than in them. Its great 
effort is to keep its clients clear of trouble or to 
settle their difficulties by conciliatory proceed- 
ings. 

Historically, however, the legal aid movement 
was first related to litigation. Practical abolition 
of unjust litigation involving the poor is to some 
extent possible. For instance, the Massachusetts 
law providing an easily enforced criminal penalty 
for refusal to pay wages has reduced actions on 
liquidated wage claims to the vanishing point. 
But solutions so nearly ideal are rarely achieved. 
The most thoroughgoing relief tends rather to 
lie in procedure so simple and free from expense 
that poverty will be no bar and technical assist- 
ance superfluous. In England this sort of rem- 
edy can be traced down from the ancient bills in 
Eyre through the original Court of Requests 
(c^led at first the Court of Poor Men’s Causes) 
into the later courts of requests and the efficient 
modem county courts. Small claims courts have 
been set up in some of the European countries 
and during the last twenty years in many states 
of the United States. Workmen’s compensation 
boards furnish another means of special relief. 
While such relief is started and maintained with 
a special eye to needy litigants it tends for rea- 


sons of practical convenience to include all cases 
of certain types or within certain money linuts. 
This theoretical democracy of remedy, up as 
well as down, frees such tribunals from the delay 
inevitable if each claimant must establish poverty 
as a condition precedent to a hearing on the 
merits. Thus they are more easily accessible to 
the poor, for whom they are intended, than ordi- 
nary courts can be under in forma pauperis pro- 
cedure. Moreover in them suitors benefit from 
judges or conunissioners with the skilled insight 
of specialized experience. Unfortunately, how- 
ever, it has not been and probably never will be 
possible to handle in this manner all the busi- 
ness of indigent litigants. Indeed even a small 
claim may require lawyer’s help for proper pres- 
entation, and such vitally important matters as 
workmen’s injuries often demand expert wit- 
nesses as well. So for a complete scheme of legal 
aid these particularized tribunals must be sup- 
plemented by relief in courts of general jurisdic- 
tion and by assistance from other sources. 

Poor men’s access to the ordinary courts has 
offered a problem somewhat differently handled 
by different nations. In general the common law 
countries have avoided elaborate legislation on 
the topic. Some of the states of the United States 
indeed entirely lack such legislation. Many coun- 
tries of Europe and of South and Central 
America, on the other hand, have legislated in 
detail. In Germany and still more in the United 
States organized private activity has been very 
important, while many other nations rely chiefly 
upon official or semi-official agencies in supply- 
ing the necessary legal aid in cases before the or- 
dinary courts. Diversity of approach, however, 
does not indicate diversity of problem. Exactly 
the same administrative and judicial perplexities 
have been encountered wherever legal aid has 
attained anything like mature growth. 

Of these the first is a double problem of selec- 
tion. Persons with means masquerading as poor 
men must be prevented from stealing undeserved 
relief, and individuals with baseless claims or de- 
fenses should not, in Francis Bacon’s apt phrase, 
“become rather able to vex than unable to sue.” 
Fatal crowding of the courts for lack of proper 
selection wrecked certain early relief plans, and 
every modern legal aid system in some fashion 
tests applicants’ needs. Quick testing is essential, 
for to those with small means justice delayed is 
emphatically justice denied. It has proved wisest 
neither to risk belated action nor to impede ordi- 
nary judicial functions by loading this prelimi- 
nary task directly on the judges. So under the 
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sounder selective schemes outside help is en- of the chief aims of organized legal aid in the 
listed. The determining body may be a lawyer’s United States is the establishment of effective 
committee, as in England; a commission con- conciliation courts or boards, 
nected with the court, as in Italy; or what The ordinary consequences of a grant of legal 
amounts to a separate tribunal ad hoc, as in aid are, first, remittance of some expenses and 
France. In the United States from lack of proper assistance with respect to others and, second, 
official arrangements the effective determina- furnishing of professional advice and assistance 
tions are made for many purposes by voluntary either gratuitously or at nominal cost. The 
legal aid organizations. Need of celerity has expenses involved in a civil suit, aside from law- 
sometimes led to rigid standards of poverty little yers’ compensation, take three distinct forms, 
above the line of destitution, as under the old First come court fees: charges for entering or 
English practise. In present day England certain docketing a case, for service of process, for filing 
property and income limits are set for ordinary subsequent papers, and other related demands, 
circumstances and more liberal limits for special often including taxes on judicial proceedings, 
circumstances. Continental countries more flex- Second are costs; that is, sums payable to an op- 
ibly define “poverty,” a usage theoretically ponent who wins an interlocutory or final victory, 
sounder and apparently not impracticable. In Potential liability for costs often manifests itself 
Austria and Scotland it is the practise to require by a requirement that security be given. Third 
as evidence of applicants’ means certificates from are miscellaneous expenses such as those in- 
local governmental or church authorities. Occa- volved in searching for and summoning wit- 
sional necessity of special investigation is usually nesses, taking depositions and obtaining copies 
recognized. of public records for evidential purposes. The 

Decisions in civil cases as to whether or not appropriate authorities, legislative or adminis- 
financially deserving applicants have reasonable trative, may provide effectively for remission of 
grounds for litigation are made contemporane- taxes, term fees, entry fees and the like. Nothing 
ously with or as quickly as possible after deter- more than the simplest ministerial action is re- 
minations of poverty and normally by the same quired, and only extremely bad administration 
officials or committees. Where litigious legal aid will in this respect impose peculiar handicaps on 
extends to criminal matters, it is not customary a poor suitor forced to proceed gratuitously, 
to require from accused men preliminary show- Likewise provisions for remission of costs or se- 
ings that they have meritorious defenses. The curity are common and perfectly workable. In 
public duty of protection from unfair treatment criminal proceedings these matters still less 
obviates this feature of the process. But it should often cause trouble, because those accused are 
be remarked that in New York City under the not usually called on for such expenditures, at 
guidance of intelligent, honest lawyers from the least in advance. But in civil and criminal cases 
Voluntary Defenders Committee most poor alike serious difficulty arises where legislation or 
criminal defendants admit their guilt by formal court order directs officials dependent upon fees 
plea. It still remains for counsel to ascertain that to perform for poor people uncompensated serv- 
judges are adequately advised of considerations ices involving discretion and energy. It is only 
relevant to fixing penalties. This legitimate natural for a sheriff or constable to shirk serving 
settlement of criminal cases has its analogue on a writ or witness summons, making an attach- 
the civil side. Investigation of the merits of a ment or levying an execution at the unremunera- 
client’s claim usually involves consultation with tive behest of a needy person. Nor is it often 
the opposing party, and these consultations are practicable for the individual granted legal aid to 
employed for conciliatory ends. European and overcome the officer’s reluctance through gov- 
South American laws (e.g. in Argentina, Brazil, emmental pressure. Neither of course can mere 
Italy, Monaco and Sweden) explicitly require remission of court charges save the poor litigant 
that conciliation be attempted. Disinterested from miscellaneous expenses contained in the 
mediation is a valuable substitute for or supple- third category above. 

ment to official conciliation tribunals. How As a result a number of countries — e.g. 
much work is saved the ordinary courts may be Austria, Czechoslovakia, Hungary and Sweden 
judged by the fact that the Legal Aid Society of — ^have arranged that fees to officers and wit- 
New York has obtained pacific settlement in nesses, costa of notifications and other necessary 
something like nine or ten times as many cases expenditures shall be provisionally defrayed by 
as it has litigated. And it may be added that one the treasury, in contrast to the English practise 
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of requiring in certain cases advance deposits by 
poor persons. Belgium has an alternative ar- 
rangement: to leave fees and charges outstand- 
ing in the first instance, compelling payment by 
the opposing party if the poor person is success- 
ful. Where the treasury makes advances, these 
are collected in appropriate circumstances from 
the opposing party or under some laws from the 
beneficiary himself if the financial conditions 
requisite to legal aid cease to exist. American ex- 
perience indicates that even generous expedients 
of this type cannot in very small cases assure uni- 
formly assiduous service by court attaches. But 
they are far better in every practical way than 
mere general commands to perform official du- 
ties without recompense. 

Much more serious hindrances have been en- 
countered in the effort to furnish deserving poor 
litigants with proper professional assistance. Of 
all the factors in a legal aid scheme this is prob- 
ably the most important. Given a supply of 
capable lawyers, marked success can be obtained 
without other contributing assistance. To illus- 
trate with a case from the United States: Massa- 
chusetts now has no surviving statutory provi- 
sions or common law practise with regard to le- 
gal aid in her ordinary civil courts. But the city 
of Boston contains one of the best American legal 
aid societies, and the poor of that metropolis 
have their legal rights relatively well safe- 
guarded. 

Generally speaking, three administrative plans 
have been tried. The first involves reliance upon 
volunteers or unpaid lawyers assigned to cases by 
court order or some other method; the second, 
reliance upon governmental ly compensated 
lawyers, either assigned to or chosen by poor liti- 
gants; the third, reliance upon professionalized 
legal aid lawyers. In a specific community aspects 
of all three plans are now likely to appear simul- 
taneously. This facilitates comparison and has 
led to definite conclusions about relative merits. 
The volunteer or unpaid assignment plan is a 
failure. Adverse critics of the legal profession 
point to the great charitable service given by 
medical men and condemn the lawyers as mer- 
cenary. But the comparison is unfair. Diseases 
are common in type, if not in distribution, to all 
financial strata of mankind. A physician, whether 
general practitioner or specialist, is as capable of 
treating the poor as the rich. The rich man*s liti- 
gation, on the contrary, is entirely different from 
that of the poor. A counselor well qualified to 
conduct a great will contest or to advise a power- 
ful corporation might botch a workman’s com- 


pensation case or a small wage collection. He has 
in a sense lost the common touch. So , any 
scheme based upon casual gratuitous legal assist- 
ance to the poor meets the horns of a dilemma. 
Either unqualified lawyers will be pressed into 
service or the whole weight of this charity will be 
cast on the shoulders of practitioners whose low 
earning power least enables them to bear it. It 
is true that in small communities, where all law- 
yers have miscellaneous practises, fairly effective 
charitable rotation may be worked out. Legal 
aid, however, is a mass metropolitan task and 
must succeed in great centers of population. 
The same consideration serves to answer the 
suggestion that kindly individual lawyers in large 
cities couple competency with willingness to 
work for the poor. Individual effort cannot 
promise continuity, scope or thoroughness to 
meet the serious and growing need. 

A scheme for assigning compensated lawyers 
chosen fairly broadly from the ranks of the pro- 
fession docs not escape the more serious criti- 
cisms outlined above. Compensation cannot be 
liberal without imposing an undue drain upon 
either the public treasury or, if fees be made 
contingent and payable from the fruits of suc- 
cess, upon recoveries by indigent suitors. The 
cost in lawyers’ time of handling a ten-dollar 
case may be the same as in handling a thousand- 
dollar case. Thus the expenses of thriftily 
managed legal aid organizations in the United 
States during 1930 equaled 62 percent of the 
sums collected for clients. Under an assignment 
scheme then there is difficulty in obtaining by 
any practicable payments service both expert 
and vigorous, and distinct risk — particularly in 
criminal matters — that the assignments will 
drift into the hands of practitioners whose moral 
character is not high. 

Such difficulties have become apparent in the 
actual operations of volunteer or assignment sys- 
tems on the continent and in England and the 
United States. A common sequel of dissatisfac- 
tion with these systems has been stimulation of 
private legal aid organizations. Germany early 
developed private as well as municipal legal aid 
bureaus. In the United States especially during 
the last fifty years and partly under the impulse 
of German experience there has grown up, to fill 
gaps in a carelessly conceived and wretchedly 
articulated set of official schemes, an admirable, 
widespread and strongly cooperative body of 
voluntary associations supported by contribu- 
tions from the bar and the general public. The 
earliest legal aid society was organized in New 
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York City in 1876. The great bulk of American 
legal aid lawyers are now salaried specialists de- 
voting their time exclusively to this kind of prac- 
tise. They have developed very effective operat- 
ing techniques. In 1930 their money collections 
for clients aggregated $876,447. Since much 
service unconnected with money recoveries is 
constantly given, statistics relating to numbers 
of cases are more illuminating. Beginning with 
I city and 212 cases in 1876 the work had ex- 
panded in 1900 to 3 cities with 20,896 cases, in 
1909 to 6 cities with 48,212 cases and in 1916 to 
35 cities with 117,201 cases. The World War 
caused curtailment. In 1919 there were 23 cities 
with 109,048 cases. In 1930 some 65 cities pro- 
duced a grand total of nearly 218,000 new cases. 
Successful operations by these societies have 
caused sounder extension of governmental agen- 
cies. Public defenders now exist in a number of 
states, and some municipal legal aid bureaus are 
doing helpful work. A number of European and 
South American countries, either spontaneously 
or following the lead of Germany and the United 
States, are maintaining and expanding private 
legal aid institutions. 

Private activity has had another important 
general effect. Initially attention in England was 
fixed upon the need of helping indigent folk 
wage lawsuits successfully. The idea of giving 
them legal advice entirely apart from litigation 
or with a view to avoiding litigation gained little 
notice. A pugnacious philosophy of legal aid 
grew up which has cramped fully rounded de- 
velopment to the present time. In the United 
States legislation was even more constricted, but 
a broader philosophy prevailed from the founda- 
tion of the first legal aid society. Advice was 
given, wills and contracts drawn, settlement of 
disputes assisted. While perhaps in no other 
country has the official system been so narrow as 
in England and the United States, there has 
been discernible, at least in earlier governmental 
plans, an inclination to focus upon litigation. 
Now, however, this is changing. More and more 
the public schemes are furnishing adequate con- 
sultation and drafting facilities. The most re- 
cently and perhaps the most intelligently worked 
out of the European plans, that adopted by 
Sweden since the war, provides an interesting 
comparison with the preponderantly private 
American plan. Publicly supported Swedish in- 
stitutions offer not only lawyers for court work 
but mediation, explanations, advice, draftsman- 
ship and assistance in the various branches of 
notarial business. Also with respect to litigation 
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a healthy competitive device was created by car- 
rying over (from an earlier inadequate assign- 
ment system) provisions permitting appointment 
for poor litigants of legal representatives not 
connected with the public legal aid bureaus. A 
litigant himself is allowed within reasonable 
limits to choose his representative, who receives 
suitable remuneration from the public treasury. 
This competition has elevated the standards of 
regular legal aid lawyers and lessened popular 
hesitancy to accept their services. 

No less important than sound procedure is ar- 
ticulation of the legal aid movement both inter- 
nally and with other social services. Nation wide 
organization is perhaps most vividly exemplified 
by developments in the United States after 1917, 
when for the first time definite support was ob- 
tained from the bar of the country as a whole. 
Since that date many state bar associations have 
formed legal aid committees and the American 
Bar Association has brought into operation its 
standing committee on legal aid work. Even be- 
fore the war the various American societies, fol- 
lowing the example set by similar German or- 
ganizations, had held conventions and entered a 
loose national alliance. This alliance suffered 
from inherent weaknesses and became moribund 
about 1916. In 1923 the present vigorous Na- 
tional Association of Legal Aid Organizations 
replaced it. Through this later unifying body the 
societies and bureaus have been coordinated. 
Reference of cases from one locality to another is 
now facilitated, and the general progress of the 
work has come under wiser control. 

Legal aid has also come to be at least partially 
organized on an international basis. In 1905 the 
Hague Convention on Civil Procedure outlined 
reciprocal possibilities, which have since been 
followed up by numerous treaties. In 1924 the 
League of Nations conducted a conference at 
which the following nations were represented: 
France, England, Norway, Italy, Poland, Spain, 
the United States and Japan. Communications 
were received from the Austrian government and 
from the German Bar Association (Deutscher 
Anwaitverein). One consequence of this meeting 
was the League’s publication of a volume con- 
taining collected laws and a list of legal aid or- 
ganizations the world over. The peculiar diffi- 
culty of obtaining justice for poor persons in 
countries other than their own is being distinctly 
lessened. 

There has always been some connection be- 
tween legal aid and general social service. Some 
laws, as, for example, those of Argentina, direct 
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defenders of the poor to visit prisons, peniten- 
tiaries, hospitab and reformatories, receiving 
complaints and making reports and suggestions. 
Much poor relief in le^ matters has been 
launched and indeed is still regularly conducted 
by charities also working in different fields. But 
the lawyers’ characteristic aloofness is not easy 
to break down and, while considerable progress 
has been made toward linking legal aid effec- 
tively with other relief agencies, it is certain in 
the United States and probable in many other 
countries that much greater advances are yet to 
be accomplished. 

The significance of the wide legal aid develop- 
ment in modern civilization is very great. It has 
progressively bettered the condition of the poor, 
increased their understanding of law and willing- 
ness to conduct themselves bwfully and cor- 
rected unwise revolutionary inclinations. Fair 
minded legal aid lawyers have again and again 
changed for the better the attitude of employers 
to employees. Efficient legal aid unquestionably 
increases the public prestige of bar and bench 
alike. The movement gives considerable oppor- 
tunity for training young lawyers, sometimes 
even during the course of their studies. It will 
combat more and more effectively such abuses as 
extortionate contingent fee arrangements. Fi- 
nally, one of its most important possibilities, al- 
ready amply manifested in the United States, is 
furtherance of wise law reform by recommenda- 
tions based upon exceedingly broad observation 
of the practical results of existing substantive 


and procedural rules. Legal aid may well be one 
of the decbive factors in successffil social ad- 
justment. 

John MacArthur Maguire 
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LEGAL PROFESSION AND LEGAL EDUCATION 

Ancient and Mediaeval H. D. Hazeltine 

Modern Legal Education Max Radin 

Modern Legal Profession A. A. Berle, Jr. 


Ancient and Mediaeval. The legal profes- 
sion has been intimately connected in all socie- 
ties with the rise and development of legal 
systems. It has been pretty well established that 
the development of a system of law “has never 
taken place except through the formation of a 
professional class — ^whether that professional 
class be religious or secular, official or unofficial” 
(Wigmore). In primitive groups the personal 
dispensation of justice by a chief seems never 
to have produced a true system of law. Only 
with the appearance of a professional class has 
there been a transition from primitive personal 
justice to conditions in which a genuine legal 
83rstem originates and develops. In Semitic his- 
tory this transition is illustrated by the institu- 


tion of judges in Israel; and the histoiy of Rome 
offers an even more striking example of the 
development of a legal system through the work 
of lawyers. 

As the creator of legal systems the professional 
class has not always been composed of lawyers 
in the sense of advocates. In theocratic societies 
the priests acted in this capacity; in Egypt and 
Mesopotamia the judges and the official clerks; 
in Greece the advocates and jurors; in Rome 
the judges, advocates and jurists; in mediaeval 
France and England the attorneys, advocates 
and judges. Where the legal profession develops 
as part of a religious hierarchy, as it has in Egyp- 
tian, Mesopotamian, Hebrew, Moslem and 
early Roman history, law, theology and morals 
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are intermingled and the corresponding offices 
are accordingly undifferentiated. Under such 
conditions the legal profession is a part of the 
general theocratic system and possesses a dis- 
tinct theological and moral cast. In the case of 
the Roman Catholic church of the Middle Ages, 
which claimed both temporal and spiritual pow- 
ers and was in essence a theocracy, the cleigy 
formed in many respects a legal profession. 
Under many legal systems there are definite 
evidences of the transition from a theocratic or 
informal body of lawyers to a secular and pro- 
fessional composition. Thus Hammurabi took 
the general administration of justice from the 
hands of the royal priests and placed it in a body 
of secular judges; in mediaeval England secular 
judges and lawyers gradually displaced the eccle- 
siastics in the work of the common law courts. 

The formal means by which a professional 
class has developed the law into a system have 
varied. Some legal systems have developed 
largely through enacted law. Others, like the 
Jewish, Hindu, Roman and English systems, 
have developed largely as the result of the rea- 
soning of the professional class based on a study 
and comparison of cases. But the professional 
class under these ‘‘case system’* regimes has not 
always been the same. In the growth of Jewish 
law the rabbis in their school teachings were the 
leading factors; in later Roman law the juris- 
prudents; in Hindu law the muftis, who pos- 
sessed no priestly or official status; and in the 
English system the judges, assisted by attorneys 
and barristers. 

The advocate occupies an important but by 
no means exclusive place in the history of the 
legal profession. In the oriental systems of law 
the professional advocate was lacking. In early 
Athens parties pleaded their own causes and no 
one was allowed to appear as an advocate unless 
he himself had some interest in the cause. Later, 
however, the rule was relaxed, and if a man was 
prevented by illness or other reason from con- 
ducting his own case, a relative or friend was 
allowed to speak in his behalf. There was never- 
theless a class of men who, while they did not 
themselves appear in the courts, composed 
speeches for clients to deliver in their own 
causes. Distinguished men like Antiphon, Isaeus 
and Isocrates made this their ordinary occupa- 
tion; and after Antiphon had set the example of 
accepting fees, they gained their livelihood by 
it. The advocate was important in the early and 
republican periods of Roman legal history, but 
in the Roman imperial era he was largely re- 


placed by the jurist, to whom the molding of 
Roman law must be in large measure attributed. 
In the secular class of skilled elders — ^the “law 
speakers” or “law men” — of the Scandinavian 
systems there was a curious mingling of the 
functions of the partisan advocate and the judge. 
In the early Germanic law and in those medi- 
aeval systems that grew up under marked Ger- 
manic influence there was a division of the 
functions of the lawyer between the attoma- 
tnSt or Anwaltf who was the agent of the client 
to act for him in the winning or losing of the 
suit, and the Vorsprecher, who spoke the formal 
words for the client in court. This duality per- 
sisted, and its importance in the European sys- 
tems of the later Middle Ages is attested by the 
history of the attorney and advocate in France 
and England. A somewhat analogous distinction 
existed in Roman law between the cognitor^ who 
represented his client for all purposes, and the 
patronus^ who interpreted the law and marshaled 
the evidence in his client’s behalf. 

The history of the Roman legal profession is 
of central importance because of the influence 
that Roman law has had on subsequent legal 
development. Ancient Roman law was based on 
a fundamental distinction between divine or 
sacral law {fas) and human or civil law (jus). 
Although distinct these bodies of law were both 
administered by the collegium of pontifices. The 
pontijices applied the same methods to both; in 
general their function in each, based upon their 
expert knowledge, was to assist the parties in 
their own performance of the required forms 
and ceremonies. In the realm oi fas they were a 
sacerdotal official class, although the later con- 
ception of a priestly or spiritual order (Geistlich^ 
keit) cannot be applied to them. In the realm of 
the civil law (jus) they assisted the parties in 
concluding transactions and in bringing or de- 
fending legal actions. Their expert and secret 
knowledge, going back, according to tradition, 
to King Numa and embodied in the written 
pontifical “archive,” enabled them to play a 
leading role in legal life in a period when form 
was of predominant importance. The early Ro- 
mans drew a sharp distinction between the law 
(jus) and its application (actio). Jus was custom- 
ary law, an expression of the folk culture; the 
actio as the external crystallization of the law 
manifested itself in definite forms. Legal trans- 
actions required certain forms (certa et sollemma 
verba) before they could be effective; when the 
law was broken, only recognized forms of actio 
could be invoked. Tho pontijices preserved these 
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forms in their archive. They regarded it as their 
function to apply the traditional formulae ^ wher- 
ever they were available, to the needs of the 
parties. Where no existing form fitted the needs 
of the particular case, they shaped a new one 
and added it to their archive for use in future 
cases. In this way their work represented the 
beginning of the Roman legal system. 

Although the responsa which the pontifices 
gave were not judicial decisions but merely ex- 
pert opinion on legal questions, they were ac- 
cepted by the parties and the courts as authori- 
tative because the pontifices alone knew the 
mysteries of the law. In the sphere of sacral law 
they long retained this monopoly. But in the 
civil sphere there gradually developed an inde- 
pendent legal system, tht jus civile, linked in the 
later republican period to the growth of a legal 
profession and a legal science distinct from the 
calling and special knowledge of the pontifices. 
This development reached its culmination in the 
work of the classical jurists of the imperial era 
before Diocletian, whose achievement lay in the 
elaboration and refinement of the materials they 
received from the creative republican period. 
The age of codification that followed reached its 
most complete expression in the Justin ianian 
law books. Thus the development of a secular 
Roman legal profession and system of legal edu- 
cation spans the centuries from the pontifical 
jurisprudence to Justinian. 

The legal profession of the republican era was 
not a closed order or rank. In some of the leading 
himilies legal learning was preserved from one 
generation to another; but few Romans devoted 
themselves exclusively to a legal career. The pur- 
suit of the law was treated as a matter of honor; its 
reward was the public influence or high office that 
came to the lawyer. His activity lay principally in 
formulating legal transactions according to the 
wording of the formulae and in giving responsa 
on legal questions, either before or during legal 
proceedings, at the request of parties, magis- 
trates or judges. The “consultation” took place 
either in the house of the lawyer or at the Forum; 
sometimes the responsa were given in writing. 
Finally there was the work of advocacy. Cicero 
and Hortensius may be taken as representative 
of brilliant and successful advocates in Roman 
times. The genius of the advocate — vir bonus 
dicendi peritus, as Cato called him — consisted 
not only in forensic oratory but also in the care- 
ful preparation of his causes and in his devotion 
to the interests of his clients. Jus and leges were 
a part of Roman elementary education: both as 


the oldest Roman book and as a fundamental 
law the Twelve Tables were taught at school. 
While the law student read for himself the legal 
literature and the edicts of the magistrates, his 
only direct professional instruction was derived 
from attendance as auditor at the consultations 
held by a lawyer. The giving of responsa in pub- 
lic appears to have begun in the early part of 
the third century B.C.; to these responsa the legal 
education of the time was most closely related. 
Young men attached themselves to a well known 
and successful lawyer as his pupils, and thus 
there arose private law schools of a professional 
kind. But these schools of the republican era 
still lacked the organization of those in the days 
of the empire. Instruction was still chiefly prac- 
tical in character, and there was no growth of 
distinctive principles separating one school of 
thought from another, such as that which marked 
the rise of the Sabinians and Proculians in later 
times. In general each lawyer-teacher made his 
own school; and the method which he followed 
was that of the disputation, which consisted 
primarily of a lecture in which the lawyer, giving 
a responsum, solved the problem in hand by one 
means or another — a form of instruction which 
can be studied in the writings of Gellius. In the 
earlier period the disputation served both as 
advice to the lawyer’s clients and as instruction 
to his pupils. But with the growth of written 
opinions it assumed more exclusively the char- 
acter of legal education; in fact cases were some- 
times considered which had arisen in the practise 
of other lawyers. 

There was also a more theoretical form of 
training. There were lawyers who gave instruc- 
tion in the rudiments of jurisprudence to law 
students; often the same lawyer gave both prac- 
tical and theoretical instruction to his pupils. 
Elementary instruction in theory, which came 
to be known as instituere, grew in importance 
and ultimately led not only to an emphasis on 
a theoretical training as an essential preliminary 
to practise but also to the development of a 
definite course of legal study. It was only in the 
era of the empire, however, that these tendencies 
resulted in the creation of professorships at law 
schools devoted exclusively to the education of 
the profession. 

In the imperial era down to the end of Dio- 
cletian’s reign the legal profession continued to 
hold the high place in public and private life 
which it had acquired in republican times. The 
emperors in their legislation regulated with 
minute care the rights, the privileges and the 
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duties of advocates. The status of advocate and 
the career of law teacher were distinguished. 
Legal education continued to be even more sys- 
tematically developed than in the later republic, 
both in an accumulating legal literature and in 
oral instruction. In addition to the casuistic 
teaching at consultations and the disputations 
the more formal survey of the private law — 
known to the republican era as instituere — ^was 
further developed. While some of the lectures 
and disputations were limited to a scholarly 
audience, some were held publicly, so that any- 
one could be present and share in the instruc- 
tion given. The public disputations seem to be 
identical with the jus publice respondere^ which 
Gellius tells us took place at various stationes 
or public auditoria. The view is held therefore 
that some legal teachers were assigned public 
buildings, as was the case also in the teaching 
of rhetoric. But unlike certain of the rhetori- 
cians, teachers of law did not receive a salary 
from public funds until the later empire. 

Bremer points out that not only were the 
great classical jurists professors of law, but a 
large number of them — often the most eminent, 
such as Julian, Scaevola, Papinian, Ulpian and 
Modestinus — were provincials. Although Rome 
was still the center of the world, the provinces 
formed the most important part of the empire. 
The Roman law itself had changed: to the jus 
civile proprium romanorum there had been added 
the cosmopolitan principles of the jus gentium. 
The fusion of these two elements made a world 
system of the Roman law; and, as Bremer re- 
marks, “in this process of transformation the 
jurists and the law teachers from the provinces 
without doubt took the leading part.” In the 
earlier imperial period, ending with Diocletian, 
Rome was not the only center of legal study; for 
there were also several law schools in the prov- 
inces, where legal instruction was given in Lat- 
in, notably Beirut, Alexandria, Caesarea and 
Athens. In addition to these schools there were 
the schools of rhetoric which included law in 
their curriculum, and in which most of the 
provincial lawyers appear to have been trained. 
During the period from Constantine to Justinian 
there was a growing tendency to bring the law 
schools under the patronage and control of the 
state. In the early fifth century the two law pro- 
fessors at Constantinople were chosen by the 
Roman Senate and paid a salary by the state; the 
constitution of 425 forbade the professors at 
Constantinople to undertake private teaching 
and provided that only those appointed by the 


state could give public instruction in law: all 
others were allowed to teach only in private 
houses. The law teachers at Athens, Caesarea 
and Alexandria were not appointed by the state: 
these schools were suppressed by Justinian. In 
the latter part of the period the law teachers at 
Rome received salaries. 

Founded at the end of the second or the be- 
ginning of the third century, Beirut became the 
most renowned of all the law schools of the 
Eastern Empire before Justinian. The creative 
period of the school extended from the early 
fifth century (410-20) to the reform of legal 
studies by Justinian in 533; in 551 it was de- 
stroyed by the great earthquake that ruined the 
city. Its creative period was the era of the 
“oecumenical masters,” Cyrillus, Patricius, 
Domninus, Demosthenes, Eudoxius, Ambli- 
chus, Leontius, who in addition to their teaching 
made valuable contributions to legal literature. 
In this period Beirut was, in Mommsen’s words, 
“a sort of Latin isle in the midst of the oeean of 
oriental Hellenism”; students flocked to it from 
many parts of Europe, northern Africa and 
western Asia, Greek replaced Latin for instruc- 
tion toward the end of the fourth or the begin- 
ning of the fifth century. In the first half of the 
fifth century Beirut received from the emperor 
a privilegium^ or charter, constituting it a state 
school; it thus formed with Rome and Con- 
stantinople the only schools officially recognized 
by Justinian. At Beirut in its earlier centuries 
as at other public schools of law the professors 
received only honoraria; the amount depended 
on arrangements between the professor and the 
students, but the professors had no legal means 
of recovery. In the fifth century the law pro- 
fessors at Constantinople and Rome received 
salaries from the state, and while the sources are 
silent about Beirut it would seem probable that 
when it became an official school state salaries 
were instituted. In the course of its development 
Beirut became the only creative law school in 
the world. Founded in the days of the power of 
the Western Empire as a Latin center of Roman 
legal study in the east, it gradually adapted itself 
to its environment of Hellenic culture; and, as 
imperial power moved from Rome to Con- 
stantinople, it labored for the transformation of 
the ancient and classical Roman law into the 
Greco- Roman law of the east. The school’s work 
is enshrined in the Justinianian codification, 
that mixture of the classical law of Rome and 
the new law elaborated with so much skill and 
learning by the great fifth century professors. 
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In the fifth century at the latest attendance 
at a law school for a prescribed time and the 
obtaining of a professorial certificate became 
conditions of entrance into the profession of 
advocate; as a consequence legal instruction in 
the schools of rhetoric entered upon a decline. 
In the period before Justinian the prescribed 
period of study was four years. While stress was 
laid in the first year on the jus civile^ in the 
second and third years the student also heard 
lectures on other parts of the Roman system, 
such as the Perpetual Edict; and in his studies 
he appears to have made use of several of the 
writings of the classical jurists. In general the 
lectures neglected those parts of the law which 
had ceased to have practical importance; and no 
attention was paid to criminal law and proce- 
dure. The fourth year was devoted to a private 
study of Paul’s Responsa. At Beirut a voluntary 
fifth year could be devoted to advanced work, 
mainly concerned with imperial constitutions. 

During the earliest period of Beirut the pro- 
fessors appear to have followed the methods of 
the Roman masters. But at the close of the third 
and during the fourth century after the publica- 
tion of the great synthetic treatises of Papinian, 
Ulpian and Paul the program and method of 
instruction were changed, and the change was 
followed by the oecumenical masters of Beirut 
in the fifth century. The new method was didac- 
tic in character, interpretatio: it consisted in 
instructing the student in the doctrine of the 
classical jurists, but it did not exclude the casu- 
istical aspect of the earlier method, the dogmatic 
exposition of the text being accompanied by 
questions put to the students. In the fifth and 
the early sixth century there was a further 
change: the professors at Beirut not only taught 
in Greek but adopted the “scholastic” method 
similar to that which had long been followed by 
Greek masters in the schools of rhetoric. This 
constituted the chief contribution to legal educa- 
tion made by the fifth century law professors of 
Beirut . The method consisted of anexegesis based 
on passages or words in the texts of the classical 
jurists. The professor commented on the text and 
glossed passages or words with brief explana- 
tions; he drew attention to what the jurist had 
said in other parts of his work; he tried to recon- 
cile the views of the jurist under consideration 
with those held by other jurists; he mentioned 
the passages in the three ante-Justinianian codes 
(Gregorian, Hermogenian and Theodosian) 
which bore on the subject matter; he expressed 
his own views, which were sometimes those that 


he had already given to clients; he set out a case 
(casus) and, relying upon a text, announced his 
solution; he drew from a text, or he himself 
formulated, a general rule (canon), inviting the 
students to consider it; he gave precise refer- 
ences to authorities and also advice on reading. 
Mingled with the exposition were the questions 
put to students and their answers, a practical 
exercise known as praxis. This scholastic method 
was to influence the work of the Italian law 
schools in the Middle Ages and forms a close 
link between eastern and western jurists. On 
the completion of their work at the law schools 
many of the students became practising lawyers; 
many others entered upon judicial or adminis- 
trative careers; a limited number became pro- 
fessors of law; some entered ecclesiastical life. 
Justinian’s constitution Omnem enumerates sev- 
eral of the careers open to students who had 
made a study of the Digest: oratores tnaximi 
[advocates] et justitiae satellites [assesors] . . . 
et judiciorum optimi tarn athletae [judges] quam 
gubernatores [governors] in omni loco aevoque 
felices. 

Justinian’s epoch making codification of the 
Roman law was accompanied by a reform of 
legal studies. With the publication of the Digest 
in 533 the emperor (in the constitution Omnem) 
modified the curriculum in order to make it 
comply with the new law. He prescribed the 
order in which the Institutes and the various 
books of the Digest were to be studied and 
commented upon in the three years of lectures. 
These were to be followed by two years of 
private study, probably supervised to some ex- 
tent, in which there was study of the Codex and 
further study of the Digest. The details of ad- 
ministration in the schools were prescribed by 
the emperor even to the extent of the names or 
titles which the students of each year were to 
bear, the festivities that were to accompany 
a student’s entry into his third year of study 
and the prohibition of demonstrations against 
professors or newly entering fellow students. 
Justinian also prescribed the methods of instruc- 
tion, attempting to simplify them so as to keep 
the teachers from destroying the harmony of his 
codification, which he regarded as perfect and 
definitive. Instruction was accordingly to consist 
of translation, a r&um^ of the fragments of the 
Digest and in addition only certain references. 
Justinian’s instructions were, however, too ex- 
acting and absolute; and there is clear evidence 
that they were not rigorously respected at Beirut 
and in the other schools of law. 



Legal Profession and Legal Education 329 


With the fall of the western provinces of the 
empire and the rise of the Germanic kingdoms 
European legal education entered upon new 
phases of development. The reduction of the 
Germanic codes to writing introduced a prac- 
tical legal science, but in the Frankish and lom- 
bard periods the state paid no attention to 
schools; apart from the school at Rome, which 
continued its work, there were no specialized 
schools of law. Legal education was in the hands 
of the practitioners; judges and notaries became 
teachers of law and preserved the traditions of 
their profession by instructing their successors. 
In the Carolingian period law found a place 
under dialectic at the end of the trivium, but 
with the break up of the Carolingian empire 
Charlemagne’s educational work was largely un- 
done. Under the Ottos, however, there began 
new educational movements, which culminated 
in the celebrated law schools of Italy. Schools 
of Lombard law arose at Milan, Mantua, Ve- 
rona and notably Pavia. The school at Pavia 
emerged gradually out of a system of practical 
apprenticeship — practitioners were at the same 
time teachers and the judiciary was recruited 
from them; it rose to great prominence, and 
Roman law was added to the Lombard law in 
the scheme of study and instruction. With the 
rise of the school of Roman law at Ravenna the 
old school at Rome entered upon a decline. At 
the end of the eleventh century Ravenna was 
flourishing. In the twelfth century as part of the 
general renaissance of ancient learning Bologna 
began its brilliant career as a school of Roman 
law under Imerius, its founder. Adopting the 
method of the gloss, or textual interpretation, 
from Pavia, where it had been used in dealing 
with the Lombard law, Imerius applied it to 
the Justinianian law books. There was also a 
school of canon law at Bologna, founded by the 
work of Gratian early in the twelfth century and 
using the gloss method. The brilliant achieve- 
ments of the great Bolognese teachers, civilians 
and canonists alike, in the period both of the 
glossators and of the commentators drew stu- 
dents from all parts of Europe; and returning to 
their own countries they founded schools of law 
throughout Europe. 

Although the Italian schools were dominant in 
the movement, the revival of legal studies spread 
to other countries. The mediaeval universities 
of Montpellier, Toulouse, Orleans and Paris 
became prominent for their legal education in 
both the Roman and canon law; but in France 
as in Spain, England and other countries the 


native laws and customs were not studied at the 
universities until much later. There was legal 
instruction at the University of Salamanca, 
founded early in the thirteenth century; in 1348 
the first university in the Holy Roman Empire 
was founded at Prague; before the close of the 
fourteenth century universities were established 
at Vienna, Heidelberg, Cologne and Erfurt; in 
the fifteenth century ten more German universi- 
ties were established. In these German universi- 
ties only canon law was taught at first; generally 
Roman law was not introduced as a subject of 
study until the second half of the fifteenth cen- 
tury. At Paris in fact a ban on the teaching of 
Roman law, placed in 1219 by Honorius ill, was 
confirmed in 1312 by Philip the Fair and was 
not lifted until 1679. The introduction of the 
Roman law in curricula throughout the conti- 
nent facilitated its reception and the growth of a 
learned legal profession. In England before the 
close of the twelfth century there was a law 
school at Oxford and possibly at Cambridge. 
From the thirteenth century, when both schools 
were flourishing, down to the reign of Henry vill 
Roman and canon law were studied and degrees 
conferred, but Henry viii abolished the faculty 
of canon law and founded a chair in civil law at 
each university. 

The purely exegetical method of the glossa- 
tors, applied in both teaching and writing, was 
pushed to the extreme. The glosses of one jurist 
were themselves glossed by another. The post- 
glossators in their reaction against the gloss 
adopted a method of scholasticism and devel- 
oped a fine spun logic afien to the spirit of the 
mediaeval renaissance. In France the glossators 
were eclipsed in the second half of the thirteenth 
century by the school of Jacques de R^vigny, 
professor at Toulouse, who adopted the scho- 
lastic method and whose disci{)les began to apply 
to the law the dialectics which Thomas Aquinas 
had used in theology: they sought for general 
principles and by reasoning deduced all the 
corollaries. The scholastic method of the post- 
glossators long dominated legal teaching and 
legal literature in Europe, even after the rise of 
the legal humanists in the fifteenth and sixteenth 
centuries. 

The legal profession in mediaeval Europe was 
molded by broad historical forces. In some 
regions where Roman culture had been most 
firmly intrenched there was a continuity of the 
Roman legal tradition and a consequent revivi- 
fication of features of the Roman legal profes- 
sional system. The role of the Catholic cleigy in 
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the professional life of the Middle Ages must 
also be taken into account. The church de- 
veloped a legal profession of its own; in addition 
there were the lay defensores ecclesiacy known in 
the African church as early as the beginning of 
the fifth century and also in Italy; in Frankish 
Gaul in the sixth century they were called 
advocati and assisted the bishops and abbots in 
legal processes. There was finally the influence 
of Germanic institutions, as shown in the sharp 
distinction between the attorney and the advo- 
cate, so marked in some mediaeval professional 
systems. In Germany the university law schools 
were founded later than many of the great 
schools of Italy and France and could base their 
methods and studies on the experience of those 
schools. The early German schools were pri- 
marily ecclesiastical institutions: the professors 
were mostly clerks in holy orders, training men 
for the spiritual and administrative work of the 
church. Canon law was therefore the principal 
subject studied; only gradually because of the 
growth of humanism and the increasing adoption 
of rules of Roman law by the courts did Roman 
law acquire in the second half of the fifteenth 
century a position of equality with canon law. 
The native law, being a jus incerium and ill 
adapted to the exegetical method of the teachers, 
fell outside the scope of the curriculum. The 
German schools trained a learned and secular 
legal profession, which gradually displaced the 
clergy in the councils and activities of the state. 
This rise of the legal profession to a position of 
power is one of the main features of the history 
of church and state in Germany in the period 
before the Reformation. In France and England 
the growth of a secular legal profession meant 
not only the replacement of the clergy by law- 
yers in the service of the state but also the firmer 
consolidation of monarchical power in opposi- 
tion to the power of the church. The lawyers 
played a most influential role in the vast process 
which led to the decline of the Roman Catholic 
church as a world wide state. 

The French legal profession of the Middle 
Ages was composed of advocates (avocats) and 
attorneys {procureurs). Like the modem French 
attorneys (avou^s) the procureurs represented the 
parties before the courts, whereas the avocats 
merely assisted the attorneys. The rise of the 
attorneys was slow. Under the early system of 
procedure, which was oral and formal, private 
individuals were obliged to appear as parties in 
their own name and person. In the Frankish 
epoch representation was allowed only on the 


king’s special authority, while in the feudal age 
lettres de grace were necessary. In the procedure 
of the church courts the prohibition upon the 
use of representatives did not obtain. Although 
the prohibition as to French courts was not 
finally abolished by ordinance until 1528 it had 
ceased centuries earlier to have any force in 
practise. With the growth of complexity in pro- 
cedure, accompanied by the gradual adoption of 
documentation in place of oral proceedings, 
appearance before courts became a difficult art 
which required learning. From the middle of 
the thirteenth century employment of attorneys 
was more frequent; and representation, ceasing 
to be a privilege, became a right. Corporations 
of men who accepted mandates ad litem were 
formed; and in the fourteenth century the pro- 
fession of attorney (procureur) was regulated by 
ordinance. The profession was limited in respect 
of number; an oath was required and a tariff of 
fees was prescribed. An attorneyship became an 
office, which was originally purchasable; and the 
assistance of attorneys, except in the inferior 
courts, was made compulsory. At least in the 
courts of lower instance the attorneys could act 
as advocates and even as judges; but attorneys 
did not enjoy the social consideration possessed 
by advocates (avocats). In the middle of the 
fifteenth century business agents (solliciteurs) 
frequently directed suits for parties, paying both 
the procureurs and the avocats. In the revolu- 
tionary period the title of avoui was substituted 
for that of procureur; and although for a time 
avouh were replaced by agents provided with a 
certificate of citizenship, they were reestablished 
by a law of 1800. 

The corporations of advocates of the Lower 
Empire disappeared with the Germanic inva- 
sions and were replaced after the ninth century 
by the “fore speakers,” or prolocutores; but 
about the end of the twelfth century they again 
arose as auxiliaries of justice in the church 
courts and later in the French These 

corporations of avocats enjoyed the monopoly 
of pleading before the parlements. Beginning in 
the thirteenth century the ordaining power and 
the parlement developed a special set of regula- 
tions for avocats^ prescribing the conditions of 
their licensing and the limits of their charges. 
Avocats were not restricted to pleading but 
could give advice and prepare legal papers; they 
were classified as pleaders, consulting barristers 
and novices or licentiates. Disciplinary power 
over avocats was at first vested exclusively in the 
Ordaining authority and the parlement; but with 
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the rise of avocats as an order at the end of the 
fifteenth and in the sixteenth century disci- 
plinary power was at least partially transferred 
to the council of the Order of Advocates. The 
custom, based on Roman and feudal origins, of 
the “assignment of counsel” — ^the designation 
of advocates by the court because the suitor did 
not know an advocate or for other reasons — 
ceased completely in the sixteenth century be- 
cause of the large number of advocates available. 
Their honoraria could be recovered by judicial 
process; and the ordinance of 1274, which pre- 
scribed a maximum honorarium of thirty livres, 
was not in fact enforced. In the revolutionary 
period the Order of Advocates was abolished 
(1790). Each litigant was left to plead his own 
cause or to choose someone to represent him 
or to have recourse to an “official defender” 
(1791). In the year XII the roll of avocats re- 
appeared; and in 1810 the Order of Advocates 
was reestablished with a monopoly of plead- 
ing. 

In mediaeval France the university law 
schools gave the profession its training in legal 
principles. That training was in the Roman and 
canon laws, not in the native laws and customs 
of France. The methods of instruction chiefly 
applied, in the order of their historical appear- 
ance, were the exegetical method of the glos- 
sators, the scholasticism and dialectics of the 
postglossators and the humanism of the Renais- 
sance jurists. But while humanism exercised an 
influence on legal education in the fifteenth cen- 
tury, it was not until the sixteenth that this 
movement, represented by the school at Bourges 
and by the jurist Cujas, largely supplanted the 
earlier methods of teaching and study. 

In England in the thirteenth century a secular 
legal profession was being formed. In the pre- 
vious century there had grown up an ecclesias- 
tical “bar” — legists and decretists, who had been 
trained at university law schools, found ample 
employment in the maze of ecclesiastical litiga- 
tion . In the bishops ’ cou rts a distinction was recog- 
nized between the procurator (or proctor), who 
represented the client and took care of his case, 
and the advocate, who pleaded on the client’s be- 
half. The secular profession developed along 
the same division between the attorney and the 
pleader {narrator, counteur). While at first a royal 
writ was needed to appoint an attorney in court, 
imder Henry iii this was required only for a 
general attorney and under Elizabeth not at all. 
Even as late as Henry iii the attorneys were not 
professional; but partly because of the control 


which the court exercised over them some de- 
gree of professionalization took place under 
Edward l; attorneys could be sued for fraud and 
negligence. By the time of Edward ii the rule 
was established that no attorney should follow 
the pleader’s profession. In the late thirteenth 
and the early fourteenth century there were the 
beginnings of professional staffs of attorneys 
attached to the three common law courts; and 
thus there set in the historical process by which 
attorneys became “officers of the court” which 
appointed them. This process definitely sepa- 
rated the function of the attorney from that of 
the pleader. 

In the twelfth and thirteenth centuries, when 
a large number of men made a profession of 
civil and canon law, many pleaders in the king’s 
courts were clerks in holy orders; but this par- 
ticipation of the clergy in lay jurisdiction was 
discouraged by the Lateran Council, which pro- 
hibited them from acting as advocates in secular 
courts except in causes wherein they were them- 
selves concerned or in causes of poor persons. 
The early Year Books show that in the thir- 
teenth and fourteenth centuries a professional 
class of pleaders was taking shape and assuming 
a prominent part in the development of the 
common law. In this period a distinction was 
growing up between two groups of pleaders — • 
the Serjeants and the apprentices. The pleaders 
who clustered about the king’s courts, some of 
whom were employed in the king’s litigation, 
were called his serjeants (servants) at law. They 
were a small group who did most of the work of 
the court and they formed a closed order that 
lasted, in form at least, down to very recent 
times. There were also the apprentices, who 
intended to follow the profession of law. While 
in these early days the serjeants may have been 
responsible for the training of the apprentices 
and the selection of those who could practise in 
the courts, the system did not develop along 
these lines. 

The rise of professional attorneys and pleaders 
in the thirteenth century began to have an im- 
portant influence on the constitution of the 
common law bench. Both the pleaders and the 
attorneys came under the control of the judges. 
The early courts of common law had been re- 
cruited from the staff of royal administrators 
and ecclesiastics; but with the rise of the pro- 
fession of pleaders the tendency grew to appoint 
common law judges from among them — ^in other 
words, from the bar rather than from the attor- 
ney class. The practise also became fixed of 
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recruiting the bench only from those pleaders 
who had risen to be serjeants at law. 

During the fourteenth and fifteenth centuries 
the legal profession organized itself into its clas- 
sic forms; and the monopoly of legal business 
which the profession as thus organized secured 
determined much of the character of common 
law developments. The serjeants at law and the 
judges, being at the head of the legal profession, 
exercised in several ways a general control over 
it. By the end of the fourteenth century the 
serjeants, selected by the king usually on nomi- 
nation by the bench, constituted a close body 
in the nature of a guild; it had become the rule 
that only serjeants were eligible for appointment 
as common law judges; and their main privileges 
seem to have come into existence in this period. 
Their calling was viewed as a public office, as 
clearly appears from the oath which serjeants 
elect were required to take. Their entrance into 
their new rank was attended by long and costly 
ceremonies, in comparison with which the crea- 
tion of a judge was an informal affair. 

The serjeants and the judges were all brothers 
of the Order of the Coif and they lodged to- 
gether in the Serjeants’ Inns. Both in the judicial 
system and in society the serjeants held a posi- 
tion second only to the common law bench itself. 
They could practise before the council and the 
chancellor as well as before all the common law 
courts. Plucknett holds that the Year Books y the 
English mediaeval law reports, “are peculiarly 
and intimately connected with the order of ser- 
jeants”; that they were a series conducted under 
the direction of serjeants and for their use. 
Counsel in this period dealt directly with their 
lay clients; contracts with counsel were enforce- 
able at law; and they could be sued for negli- 
gence in the conduct of their clients’ cases. 

Their common profession and common privi- 
leges formed the bonds uniting the serjeants at 
law in the Order of the Coif, which was com- 
parable with the foreign guilds or fraternities of 
lawyers of the later Middle Ages. The serjeants 
and the judges stood apart at the head of the 
profession. The other members gradually or- 
ganized themselves into the Inns of Court and 
the Inns of Chancery; in these Inns the serjeants 
had no part. The origins of the Inns of Court, 
to which the Inns of Chancery were attached or 
annexed, are lost in obscurity; but it is now 
known, says Sir Frederick Pollock, that at some 
time in the fourteenth century, probably in the 
first half of it, “the four Inns of Court, volun- 
tary societies unchartered and without corporate 


form, existed with closely similar constitutions, 
essentially such as they are now.” The four Inns 
of Court were Lincoln’s Inn, Gray’s Inn, the 
Inner Temple and the Middle Temple; and it 
was the lesser Inns, about ten in number, which 
were known as Inns of Chancery. The mediaeval 
universities, Oxford and Cambridge, taught only 
civil and canon law; but for the teaching of Eng- 
lish law the Inns of Court themselves formed, 
in Coke’s words, “the most famous Universitie 
for profession of law ... in the world.” In the 
Inns the profession organized and educated it- 
self; and by the middle of the fifteenth century 
these societies were in a flourishing condition. 
Membership of the Iims of Court consisted in 
the fourteenth and fifteenth centuries of several 
different classes or grades. There were, first of 
all, the “benchers” and “readers”; below them 
came the “utter-barristers”; then there were the 
youngest members, the “inner-barristers”; while 
in addition professional attorneys and clerks of 
the courts were also members in this period. In 
the fourteenth and fifteenth centuries the usual 
term for members of the bar (that is, pleaders) 
below the grade of serjeant was “apprentice”; 
and only after the Restoration was it supplanted 
by “barrister,” which, properly speaking, signi- 
fies a man’s standing within his Inn of Court. 
The term inner-barrister has long been super- 
seded by “student.” The organization of ap- 
prentices in the Inns of Court during the four- 
teenth and fifteenth centuries caused the later 
distinctions between students, barristers and 
attorneys to make their first appearance. 

In the later Middle Ages the Inns of Court 
and of Chancery formed a “university” where 
students, for the most part of noble birth, learned 
not only English law but history, Scripture, 
music, dancing and other noblemen’s pastimes. 
In Fortescue’s day each of the four Inns of 
Court contained about two hundred students, 
while in each of the Inns of Chancery there were 
at least one hundred; so that at this time the 
university contained not fewer than eighteen 
hundred students. While other subjects were 
taught in them, the Inns of Court were pri- 
marily schools of English law; they were similar 
to the law schools of the great mediaeval univer- 
sities. In each of the Inns of Court was a body, 
co-opted by themselves from among the mem- 
bers of the society, known as the benchers; and 
to the benchers was entrusted full administra- 
tive and educational control. The origin of the 
absolute and exclusive right of the Inns of Court 
to call to the bar is of much interest. The call 



Legal Profession and Legal Education 333 


to the English bar was and still is a call to the 
bar of the Inn; and those thus called were and 
still are tacitly permitted by the judges to prac- 
tise in the courts. It has been suggested by 
Holdsworth that the origins of this privileged 
position of the Inns of Court are to be found in 
the history of the Inns of Chancery. He thinks 
it “not unlikely that the serjcants and the judges, 
who desire to regulate and organize the legal 
profession, assisted the older apprentices, who 
governed these smaller Inns, to maintain order 
and to educate their juniors, by allowing those 
alone whom they called to the bar of the Inn to 
practise in the courts.” 

The mode of education in the Inns of Court 
was not unlike the analytical and dialectical 
methods of instruction followed at the univer- 
sities of Oxford and Cambridge: it consisted in 
lectures and arguments. The solemn reading, 
with its accompanying disputation, in which 
members of the Inn took part, was followed on 
the same day after dinner and after supper by 
arguments and a moot. The benchers acted as 
judges, while two inner-barristers and two utter- 
barristers were counsel. The education thus 
given in the Inns was primarily of a practical 
kind, but theory was not entirely neglected; it 
was an education which trained students for 
their work at the bar and on the bench. The 
discipline and life of the Inns no less than their 
system of education were essentially collegiate. 

In the fourteenth and fifteenth centuries at- 
torneys, whose modern successors are solicitors, 
were rapidly becoming a distinct professional 
class; the old distinction between the attorney 
and the pleader was preserved. Attorneys be- 
came officers of the court, and as such they fell 
under the regulation and control of the court. 
They were nevertheless allowed to become 
members of the Inns and to plead their clients' 
cases in court. As in the time of Edward i attor- 
neys and junior apprentices were classed to- 
gether, and indeed junior apprentices acted at 
times as attorneys. Thus although the old legal 
distinction between the office of attorney and 
that of pleader was preserved it tended to grow 
fainter as professional attorneys rose to a more 
important position. As the duties and functions 
of an attorney and those of a pleader were more 
sharply differentiated, the two branches of the 
profession came more and more to stand in 
different relations to the judges. The distinction 
of status between the two was therefore strength- 
ened. The Inns of Court and the judges not only 
discouraged the call of attorneys to the bar of 


the Inns but excluded them altogether from it. 
As a result attorneys could not plead in court, 
for only call to the bar of an Inn of Court gave 
this privilege. Only the four Inns of Court had 
the right to call to the bar; and after the exclu- 
sion of attorneys from call they ceased to be 
members of the Inns of Court, being confined 
to the Inns of Chancery, which were in the 
nature of preparatory schools. Falling into the 
hands of the attorneys, who were known later as 
solicitors, the Inns of Chancery ultimately be- 
came mere social clubs of this branch of the pro- 
fession. 

It is obvious that some phases of the medi- 
aeval legal professions of both France and Eng- 
land may be traced back to common origins in 
Roman and Germanic institutions. Each of the 
professions also bears the stamp of its mediaeval 
environment, especially with reference to guild 
organization, although the Order of Advocates 
in France was also largely indebted to Roman 
ideas, while the Order of the Coif and the Inns 
of Court in England possessed characteristics 
that were mainly Germanic in origin. Apart from 
these common features the legal professions of 
the two countries were marked by striking con- 
trasts, due mainly in addition to the different 
cultural and psychological factors to the varying 
proportion of their individual indebtedness to 
Roman and canon law on the one hand and to 
Germanic and other native sources on the other. 
In most European countries the Romano-canon- 
ical factor in legal development was far more 
pronounced than in England; and hence enacted 
law, based to a considerable extent on the Roman 
codifications and the legislation of the popes and 
councils of the Roman Catholic church, became 
of far greater importance in continental coun- 
tries than in England, where legal growth, 
founded primarily on Germanic and other native 
sources, was predominantly judicial in character 
and resulted in a system of case law. 

The inchoate state of the early common law 
in continental countries meant that legal studies 
were limited to the mature systems of Roman 
and canon law; thus the university law schools, 
where alone these laws were taught, obtained a 
monopoly of legal education and the control of 
the legal profession. Trained in the Roman and 
canon law, the profession was influential in the 
reception of these cosmopolitan bodies of legal 
doctrine; and this reception added to other his- 
torical factors gradually produced new and vig- 
ororis systems of enacted law in all the conti- 
nental countries. In England, on the other hand, 
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where the Roman and canon elements were less 
significant, legal education became a monopoly 
of the professional class, imbued in its practise 
with the common law; and lawyers were trained 
by the older members of the profession in the 
professional schools of the Inns of Court and of 
Chancery and not at the universities of Oxford 
and Cambridge, where only Roman and canon 
law were taught. 

England because of the strength of the Nor- 
man and the Angevin monarchy had acquired 
centralized institutions and a systematic com- 
mon law earlier than other kingdoms. The early 
common law was developed by royal judges who 
drew largely from native sources without any 
extensive influence of Roman and canon law, 
and the legal profession originated as an integral 
part of this historical process. Under these con- 
ditions the English bench and bar developed a 
professional organization consisting of two parts: 
the Inns of Court and of Chancery on the one 
hand and the Order of the Coif, restricted to 
the Serjeants and the judges, on the other. On 
the continent the professional system developed 
in general on different lines: it gradually be- 
came the rule that practise did not, as in Eng- 
land, lead to the bench. Not only were the ca- 
reers of the practitioner and of the judge sep- 
arate and distinct, but lawyers of both classes 
were trained at the university law schools. The 
English universities also taught Roman and 
canon law, but under the common law system 
they offered little to a prospective practitioner in 
the courts. 

Everywhere in Europe the rise of a secular 
and learned profession of law was one of the 
outstanding facts in the history of the later 
Middle Ages. Gaining its independence from 
church administrators of canon law, the legal 
profession not only exercised a vast influence in 
the molding of the law in all countries but it also 
did much to further the growth of the rising 
monarchies of the west. In this matter, however, 
as in so many others the English profession 
holds a place in history which marks it off from 
the profession in some of the continental coun- 
tries; for although in the thirteenth, fourteenth 
and fifteenth centuries the English common 
lawyers were a force making for the growth of 
monarchical power, as time progressed the tend- 
ency toward absolutism, which was contrary to 
the spirit of the English common law, was chiefly 
fostered and supported by the civilians and 
canonists. 

H. D. Hazeltine 


Modern Legal Education. The end of the 
Middle Ages in England, France, Germany, 
Italy and Spain found an elaborately trained 
group of lawyers in complete control of a lucra- 
tive profession. In most countries these lawyers 
wereorganized locally into corporations or quasi- 
corporations and almost everywhere they were 
highly privileged. If they ranked merely as upper 
grade ministerial officials in most parts of Ger- 
many, they formed a sort of subnobility in Eng- 
land and northern France, while in Spain, in 
parts of southern France and in some Italian 
communities they were classed with the heredi- 
tary aristocracy. More than any other profession 
the law was the avenue to preferment and pro- 
motion in state and church. 

It must be remembered, however, that this is 
true of only one branch of the profession. 
Throughout Europe the distinction was main- 
tained between the advocatus and the procurator ^ 
the legal patron and adviser and the legal agent. 
The procurator was also often a member of a 
guild, but it was the advocatus who claimed and 
received the right to be the legal expert proper 
and the privileges associated with it. Access to 
such privileges was inevitably restricted, and the 
restriction was made by means of educational 
tests. Almost everywhere in Europe the general 
test was the possession of a university training. 
Even in England, where university training was 
not obligatory, it was in fact possessed by almost 
all lavvyers — at any rate by almost all barristers, 
the English equivalent of the European advo- 
cates. Elsewhere for the advocatus — Anwalty 
avocaty avvocatOy abogado — a university educa- 
tion and its symbol, the university degree, were 
prerequisite. This university training was usu- 
ally supplemented by a more or less organized 
apprenticeship, in which the recently graduated 
lawyer learned the rudiments of his craft. Often 
the apprenticeship was no more than a close 
association with older adepts or the frequent 
observation of the conduct of legal business. 
But the association and observation were as often 
as not compulsory in fact, and in Paris they were 
combined with actual lectures held in the guild- 
hall or what corresponded to it. 

Evidently this training tended to make a full 
mind. The law was apparently contained in 
books, and devices to facilitate the use of books 
were poor and inadequate. The result was that 
those who had subjected their memories to the 
severe tax necessary to acquire the law were 
prone enough to add the arrogance of learning 
to the arrogance of lucrative privilege. Lawyers 



Legal Profession and Legal Education 335 


were frequently scholastic pedants, a condition 
aggravated by the fact that their authoritative 
texts were in a learned language and that even 
in the vernacular their technical terminology 
was incomprehensible to the layman. On the 
other hand, the constant assignment of these 
scholastically trained lawyers to the task of active 
administration emphasized vigorously the prac- 
tical goal of all legal training. Further there were 
specialists whose interest in branches of the law 
was nicely graduated. Besides the decretists, 
legists, feudists, coutumistes^ there were men who 
were better at presentation than at research, at 
exposition than at argumentation. For all these 
men — administrators, teachers, specialists — ^the 
training, except for variations in the apprentice- 
ship, was practically the same and no appreciable 
change was made in this unity of training until 
well on into the period after the French Revo- 
lution. 

The Enlightenment and the beginnings of 
scientific criticism in the seventeenth and eight- 
eenth centuries profoundly affected the charac- 
ter of legal teaching. The basis of law was no 
longer the semi-inspired utterance of a book but 
a hypostatized reason or natural law, of which 
the Roman law as enunciated in the Corpus juris 
was but a historical approximation, although 
concededly the closest approximation the human 
intellect had so far achieved. The beginnings of 
historical jurisprudence, which run from Bau- 
douin and G. B. Vico to Hugo and Savigny, 
far from breaking the hold of the Roman law 
on continental legal teaching served only to 
strengthen it. It was the historian Savigny who 
successfully resisted the attempt of the pandec- 
tist Thibaut to establish a new code on scientific 
and modem principles. 

The breach in the intrenched position of what 
might be called scholastic law was made by the 
French Revolution and was prepared by the 
intellectual movements that are symbolized by 
the names of Rousseau and Montesquieu. To 
the revolutionary leaders the legal system was 
an integral part of the feudal structure — a privi- 
leged corporation administering a mystery in the 
interests of king, church and nobles. The cor- 
poration was abolished root and branch by the 
Legislative Assembly, and the study of law as 
a special discipline was discontinued. Both were 
reestablished by Napoleon and both were con- 
fronted with the wholly new task of examining 
and administering the new Code civile one of the 
finest and most lasting fruits of a revolution 
which thought it had permanently and immu- 


tably established the freedom of the citizen and 
the rights of property. The code became the 
essential of legal teaching, and the study of 
Roman law was made an auxiliary branch of 
instruction, emphasized and obligatory but rank- 
ing merely first in a group of subjects which 
included legal history, criminal law, commercial 
law, political economy and later several aspects 
of the new sciences of public, administrative and 
international law. It became clear that the entire 
curriculum could no longer be mastered by 
every student. The need for making a selection 
involved a specialization of professional interests 
in the preparatory work. 

The other continental countries followed very 
slowly in the wake of France. In Spain, Switzer- 
land and the Scandinavian countries Roman 
law, however completely recognized as under- 
lying the legal structure, had none the less never 
formed the major element in legal teaching. That 
place had been occupied by national codes or 
custumals, none of which pretended to the com- 
pleteness or scientific value of the French code. 
Within the nineteenth century the French code, 
the French judicial system and substantially the 
French organization of legal teaching were 
adopted in Spain, Italy, Belgium, Holland and 
Rumania, suffering minor changes in these vari- 
ous communities, especially in Spain. 

In Germany, the usus modemus Pandectarunty 
humanized by Vangerow, Savigny and Jhering 
but none the less characterized by subjection to 
Roman law, seemed in the first half of the nine- 
teenth century to be in permanent control of 
legal instruction. But the Germanist movement, 
driven by both patriotic and historical impulses 
and able to match the names of the great Ro- 
manists with names like Grimm, Heusler, 
Schroder, Brunner and Sohm, had inspired a 
large number of young jurists with a lively inter- 
est in German law, which had previously been 
a slighted auxiliary discipline. The unification 
of Germany in 1870 made the ultimate codifica- 
tion of the private law a certainty, and the active 
preparation of a code could not fail to push 
Roman law out of its privileged position. While 
the dominance of Windscheid in Germany and 
of Unger in Austria gave an enormous impor- 
tance to the Roman elements in the new code — 
an importance which the final revision did not 
completely eradicate — ^it was inevitable that the 
code of 1900 should revolutionize legal educa- 
tion in Germany. A system of instruction by 
which the Pandects were taught to practically 
every student for ten hours every week for at 
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least a year was forced to yield to one in which 
Roman law proper was relegated to the place of 
an interesting but unessential illustrative sub- 
ject. Radicals joined conservative Germanists in 
inveighing against the incubus of the Corpus 
juris y and the reduction of Romanistic studies 
proceeded far more rapidly than had been the 
case in France. The movement to make them 
entirely optional acquired appreciable force be- 
fore the World War. 

But long before the code the weakness of the 
scholastic type of legal training had been noted. 
Nor was the training any less scholastic when 
an annotated code took the place of an authori- 
tative textbook on the Pandects. Jhering and 
after him Zitelmann attempted to provide for 
practical instruction on a systematic scale within 
the ordinary scheme of legal training. Their 
success was slight and the study of law remained 
in Germany and in all continental countries — 
as it still is in large measure — one in which an 
enormous mass of doctrine must be learned by 
heart and retained in memory. Lectures are often 
dictated, circulated in mimeographed fonn or 
printed, and the correct reproduction of state- 
ments to be found in these lectures is the stand- 
ard of success in legal education. 

It is almost a truism that there is only a 
moderate correlation between success or utility 
in professional practise and the mere amassing 
of information. To train the faculties which 
make for the effective use of legal knowledge 
some sort of apprenticeship has always been 
necessary. The problem has been to determine 
whether the three most readily distinguishable 
applications of professional skill, those of the 
judge, the advocate and the law teacher, should 
early be segregated in such apprenticeship. I'his 
segregation has been most completely effected 
in Germany and least in England and the United 
States. 

The German system is typical of the separa- 
tion of the judge and the advocate. As Refer endar 
the young advocate gets his practical connection 
with official procedure and under supervision 
makes his fiist contacts with clients. After two 
or three years as Referendar he is confronted 
with the choice of joining the ranks of the prac- 
tising lawyer or entering the judicial career as 
assessor. While the examination he takes is the 
same in either case — ^the fitness to be a judge is 
the test of admission to all the ranks of the legal 
profession — the paths which diverge at the be- 
ginning of professional life rarely reunite. There 
is little opportunity to pass from one career to 


the other, and even more rarely is there a passage 
from either branch of the purely professional 
careers to the doctrinal, except in specialties 
which do not occupy the full academic time of 
a professor of law. The reverse, however, is far 
commoner, particularly in France and Italy, 
where eminent professors of law are freely uti- 
lized on public and private occasions — a practise 
which has been gaining ground in post-war 
Germany. 

Legal education in England concerns itself 
principally with that of barristers. Attorneys or 
solicitors — the mediaeval procurators — ^were for- 
merly trained almost exclusively by a direct sys- 
tem of apprenticeship. The amount of general 
education of these attorney’s clerks varied enor- 
mously, but only in the upper reaches of this 
group were there any considerable number of 
men trained in public schools or in the univer- 
sities. The Incorporated Law Society, first 
founded in 1825, gave its first examination for 
prospective solicitors in 1836 but did not receive 
official recognition and authority until the pas- 
sage of the Solicitors’ Act of 1877. 

The control of the education of the barrister 
{advocatus) by the Inns of Court had been part 
of the guild organization of mediaeval English 
society, except that the members of the Inns 
were recruited in the main from classes distinctly 
higher than those which entered other guilds. 
But the Inns decayed rapidly in the seventeenth 
century, and such legal education as English 
barristers received in this century and the eight- 
eenth was casual and almost optional. Manuals 
like those of Fulbeck, William Phillips, Roger 
North — ^all in the seventeenth century — ^were 
addressed to people who might avail themselves 
of the proffered advice or reject it as they chose. 
Lectures in the Inns had lapsed; examinations 
were unknown. Reading for the law under the 
guidance of an established barrister was com- 
mon, but this relationship was sharply severed 
from the indentured apprenticeship of the attor- 
ney’s clerk. It was not until the establishment 
in 1852 of the Council of Legal Education, com- 
posed of twenty judges and barristers, that ex- 
aminations became obligatory, a system which 
was further regulated in 1871. The English 
barrister must now pass satisfactory tests in Ro- 
man law, constitutional law and legal history, 
evidence and civil procedure, criminal law, prop- 
erty law, contracts and torts, equity and, finally, 
the common law. These examinations have 
increased in rigor and guarantee a moderate 
amount of sifted information on the topics 
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covered. In addition the council has established 
a s)rstem of law lectures, but attendance is 
not a prerequisite for taking the bar examina- 
tions. The practical apprenticeship is left to 
individual choice. There is nothing to prevent 
the duly admitted barrister from beginning prac- 
tise promptly. The only vestige of the guild 
control is now found in the requirement for 
university trained lawyers to “keep” four terms 
in one of the Inns for three years. 

University lectures in English law began at 
Oxford in 1753 with Blackstone, although lec- 
tures in Roman and civil law had long been given 
to aspirants for Doctors’ Commons and the 
Court of the Admiral. The Downing professor- 
ship at Cambridge was established in 1800. 
Enormously influential as were Blackstone’s 
commentaries in their published form (1765), 
especially in America, the number of English 
lawyers who came directly under the influence 
of university training in law was small. This 
situation, however, has changed rapidly; the law 
courses at Oxford and Cambridge are now well 
attended. London University has an active 
school of law and other universities, like Man- 
chester and Birmingham, are equally well pro- 
vided. The foundation in 1908 of the Society of 
Public Teachers of Law gave public expression 
to the new character of English law teaching, 
and there seems little doubt that in a very short 
time all English barristers will have received a 
university training in their special field. With 
the university training there is involved the pre- 
liminary general education which is the require- 
ment for matriculation at any English college or 
university. In this preliminary education classi- 
cal studies are rapidly receding, although they 
still figure prominently. In this training the im- 
portant fact, however, is that there is no attempt 
to reach into the pre-university schools to segre- 
gate future lawyers by any system of prelegal 
studies. It is recognized that the best preparation 
for the study of law is the possession of the 
culture common to the general group of edu- 
cated men. 

The study of law in America followed a course 
quite its own. The colonists of New England 
carried with them the bitter Puritan hostility 
to the common law and to lawyers in general. 
A special training for law was obviously unnec- 
essary when the only proper source of law was 
“Moses His Judicials,” available to every reader 
of the Bible. In the other colonies a special need 
for trained lawyers did not seem apparent when 
the very application to the colonies of the com- 


mon law was in great doubt. During the eight- 
eenth century the common law was discovered 
to be the source of English liberties and there 
set in and advanced rapidly the process of what 
was in effect a “reception.” Lawyers admitted 
to the Inns — despite the relative insignificance 
of the Inns in England during the eighteenth 
century — ^were in increasing demand. Between 
1760 and the end of the revolution some one 
hundred and fifteen Americans are said to have 
been so admitted, mostly from the southern 
colonies. At any rate there was an appreciable 
number of trained lawyers in the colonies in 
whose offices local aspirants could obtain the 
needed apprenticeship. Books like Coke’s InstU 
tutes and Finch’s Law were available as well as 
a number of English law reports, but the imme- 
diate success of Blackstone’s Commentaries in 
the decades directly preceding the revolution 
made it possible for any industrious person to 
get what seemed to be a complete knowledge of 
the whole legal system, which required only 
supplementing by actual practise. Men like 
Story and Kent were so trained even after the 
revolution. 

Private and undirected study and practical 
experience gained by voluntary and casual clerk- 
ship have constituted until very nearly the pres- 
ent time the prevailing method of legal study 
in the United States. It is only recently that bar 
examinations have been established and still 
more recently that any requirements of general 
education have been imposed. The American 
Bar Association almost since its inception has 
labored vigorously for the improvement of legal 
education and has gained general acceptance in 
theory for a program of preparatory studies 
which covers not merely the American high 
school but the first two years of collegiate in- 
struction. These requirements, however, are far 
from being completely realized either in practise 
or in legislative enactment, ’fhe premise of 
equality of opportunity contained in the demo- 
cratic theory, especially in the western states, 
and the laissez faire attitude prevalent through- 
out the United States have been powerful influ- 
ences working against specialized training for 
law. The traditional hostility of laymen to an 
organized profession of experts is still the source 
of strong opposition to a thoroughgoing reform 
of the system of legal education. One state, 
Indiana, maintains in its constitution the right 
of any citizen to practise law. But the facts of the 
situation are forcing a gradual acceptance of pro- 
posals to increase the number and quality of the 
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preparatory requirements for the study of law, 
if only in view of the economic pressure created 
by a vastly overcrowded profession. 

It must be noted that the distinction between 
barrister and attorney, the advocatus and pro- 
curator of Europe, has never prevailed in the 
United States. The absorption of the duly 
trained lawyer in the routine and ministerial 
duties of the solicitor has exaggerated the prac- 
tical and business aspects of the law and placed 
obstacles in the way of setting university re- 
quirements for legal training. The study of law 
in the United States has, however, been a feature 
of university curricula for a long period. Appar- 
ently the first lectures were delivered by Chan- 
cellor Wythe in William and Mary’s College in 
1779. The Litchfield Law School, from which 
the Yale Law School claims descent, was estab- 
lished in 1782 or 1784. In 1815 Judge Isaac 
Parker was appointed the first Royall professor 
of law at Harvard. In 1829 Joseph Story was 
made first Dane professor of law at Harvard 
with a commission to teach law of nature, law 
of nations, maritime law, equity and constitu- 
tional law. Francis Lieber at Columbia in 1857 
gave a reputation to a school which under Tim- 
othy Dwight reached a high degree of efficiency. 

But university law training long remained the 
optional and almost ornamental accomplishment 
of a small number of lawyers. This number, 
however, soon increased as the intellectual fron- 
tiers receded. The apocryphal story of Lincoln’s 
first contact with college trained lawyers is a 
symbol of the change in point of view. In 1833, 
when Litchfield closed, there were about 150 
law school students in the United States. In 
1915 there were over 20,000 in about 140 
schools; the number at present is a multiple of 
this figure. But it is only within the last half 
generation that a majority of the members even 
of the Supreme Court of the United States have 
been men trained in law schools. The need at 
present is the discrimination of law schools 
which give a real instruction in law from those 
which are mere “cram” schools for the bar ex- 
amination. The Association of American Law 
Schools is based on the attempt to make such 
a discrimination and has proved an effective 
stimulus. 

Doubtless the most important contribution 
of the United States to legal teaching is the “case 
method.” This was first established at Harvard 
in 1870 by C. C. Langdell and developed by a 
group of brilliant teachers, among them Ames 
and Gray. Keener, a pupil of Langdell, estab- 


lished the case method in Columbia, and prac- 
tically all important law schools in the country 
have since adopted it. The case method is based 
on the study of selected cases in one or another 
of the recognized topics of law, such as con- 
tracts, torts or property. These cases are derived 
from various common law jurisdictions and are 
arranged systematically and historically. The 
method was based by Langdell himself on the 
two principles that all the law was in books and 
that it could be studied inductively. Both state- 
ments are inaccurate. No true induction can be 
carried on by means of a selection made for the 
students by the author of a textbook. The real 
value of the case method lies in the very opposite 
direction. Its proper application necessitates a 
high development of a dialectic technique, which 
the Dwight method despite the fact that it was 
called Socratic only partially called into opera- 
tion. Further it produced in the students an 
ardor for argumentation and an aptitude for fine 
distinctions which have always been taken to be 
characteristic legal virtues. 

The weakness of the case method may be said 
to lie in the fundamental fallacy that the law is 
exclusively to be found in books. This defect 
was aggravated by the limitation to which the 
Langdell school was prone — ^that the books used 
were always collections of reports. In this way the 
common lawyer's prejudice against statutes and 
his contempt for social custom which had not 
reached the prescriptive stage was prejudicially 
fostered. And the prejudice was the greater in the 
face of almost revolutionary economic changes 
and the piecemeal codifications which in Amer- 
ica attempted to compensate for the rejection of 
more ambitious efforts at establishing a code. 
Moreover the selection of cases was inevitably 
subjective. The Langdell-Ames casebooks un- 
duly emphasized England and Massachusetts. 
Under any circumstances the selected cases 
could at best be a fragmentary and miscellaneous 
assortment of legal propositions. Only a vigorous 
and keen dialectic could turn them into a means 
of presenting any subject completely. The sup- 
plementing of selected cases by brief doctrinal 
discussions in the casebook itself was not a par- 
ticularly successful makeshift. A new departure 
has recently been advocated by those who would 
add other illustrative materials to the teaching 
instrumentality — documents, commercial rec- 
ords, economic and social statistics and the like. 
On the other hand, since the .case method evi- 
dently does not depend upon existing categories 
of legal classification, it is likely that in the hands 
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of competent men it will still prove the most 
fruitful and stimulating method in legal training. 
It has made very little headway in English law 
schools, where the scholastic method of doc- 
trinal lectures tested by examination is still in 
vogue. An interesting attempt to apply it in the 
civil law on a small scale resulted in th^ Espkces 
choisieSy edited by Henri Capitant and Edouard 
Lambert (2nd ed. Paris 1927). But although it 
has been greeted with interest the method itself 
has not been allowed a real entrance into actual 
teaching on the continent. 

Legal education in the Latin American coun- 
tries has tended to model itself on France rather 
than on Spain. Even more than in France, how- 
ever, the study of law in the universities has 
been not so much a preparation for the practise 
of a specialized profession as a general avenue 
to all branches of public life. The great interest 
of South American countries in international 
law has given that subject so large a place in the 
curriculum that it often happens that there are 
as many as five chairs of international law in the 
larger universities. 

Before the Bolshevik revolution Russia’s sys- 
tem of legal education was also modeled on that 
of France; Russian lawyers were frequently 
trained in Paris. One of the first acts of the 
Soviets was an attempt to abolish completely the 
entire profession of law. As far as formal teach- 
ing of law is concerned the prohibition is still 
in force, but in view of the constantly mounting 
accumulation of new legal material in the form 
of codes, commentaries and reported cases the 
gradual rise of self-trained specialists in these 
matters is almost inevitable. A recognizable 
group of such specialists is in fact already to be 
found in the Soviet Union. 

In the Far East the fundamental difference 
between western and eastern methods is at once 
apparent. In Japan and many parts of India the 
western organization of judicial administration 
was taken over almost in its entirety. Japanese 
lawyers are at present trained in law schools 
closely resembling the law faculties of German 
universities. Indian lawyers attend lectures like 
those now given in the law schools of Oxford or 
Cambridge and a great many of them are ad- 
mitted at the Inns of Court in England. But in 
China and those other parts of the Orient in 
which native conditions persist a profession of 
law is impossible, since law itself is not dis- 
sociated from the general communal customs, 
which are at the same time religious, moral and 
legal. Courts in a real sense do not exist. The 


authority of elders and headmen is that of arbi- 
trators, although a powerful public opinion gives 
their arbitraments a sanction at least as strong 
as that of a western judgment. It is evidently 
impossible to prepare for functions which are 
so undifferentiated as those of elder or headman, 
particularly when these are not offices to be 
gained by personal effort. None the less it is 
clear that among responsible Chinese officials 
there have been individuals particularly inter- 
ested in the legal as distinct from other traditions 
and particularly adept at determining contro- 
versies. While such men are called lawyers, it is 
not likely that without the impulse from the 
West they would ever have developed into a 
separate profession. 

The quality of law existing in any country 
depends exclusively on the quality of those who 
administer the law, including administrators 
proper as well as judges, although the functions 
of these two groups are never completely differ- 
entiated. To the extent, however, that they are 
differentiated the development of a group of 
legal experts who plead before the courts and 
advise litigants is almost inevitable, and it is 
almost equally inevitable that the courts will be 
in great measure manned by former pleaders. 

Under these circumstances the education of 
lawyers is the education of judges and deter- 
mines the quality of that part of the law which 
judges administer — a part which in English 
speaking countries is much larger than that of 
any other agency. If lawyers form a guildlike 
corporation, a craft or a mystery — and the very 
limitation of their members and the restrictive 
requirements of their selection makes this hard 
to avoid — it is obvious that there is a constant 
risk of dissociation of the law from the rest of 
the intellectual, social and economic life of the 
community. The mere addition of new disci- 
plines to the legal curriculum cannot lessen this 
danger. Since all social relations are potentially 
legal, a complete legal curriculum would in the- 
ory contain almost every branch of human 
thought or activity. The continental practise of 
including economics and politics in the legal 
curriculum has had an appreciable effect, but 
it has not solved the problem, since thorough 
command of these subjects divorces men from 
legal practise and turns them into other ac- 
tivities. 

It may be questioned whether a sociological 
approach to legal studies is very much more 
promising. A trained profession demands a tech- 
nique, a technical vocabulary and a common 
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fund of technical information, the acquisition of 
which must always remain the chief purpose of 
a legal training. The sociological approach ordi- 
narily means little more than a radical revision 
of the categories into which the legal material 
has traditionally been cast. Such a revision has 
the salutary effect of stirring new enthusiasms 
and discarding obsolete survivals. But unless it 
is sufficiently thoroughgoing to change the qual- 
ity of the thinking done by judges and lawyers 
it cannot crucially affect the character of the 
law — at any rate in England or the United 
States. The movements already under way — 
those which look to the lengthening and broad- 
ening of the preliminary education of lawyers 
and those which attempt to utilize other than 
book materials as the instrumentalities of legal 
teaching — give some promise of success. But 
there is still the possibility that this trend may 
result in a renewal of the guild type of profes- 
sion, privileged and aloof, which the community 
will undoubtedly view with suspicion and dis- 
like. Perhaps methods can be devised to increase 
the sense of responsibility of the organized bar 
and judiciary to the community. But it is doubt- 
ful whether such a result can be obtained by any 
device of formal education . 

Max Radin 

Modern Legal Profe.ssion. A survey of the 
legal profession of modem times shows the need 
in every country of a group equipped to deal 
with the complex problems of law and adminis- 
tration under the wide variety of institutional 
set ups. But this group is rarely popular. In 
Russia a body of theorists, practitioners and ad- 
ministrators of the old regime were swept away 
by the Soviet state on the theory that they could 
be dispensed with in a non -exploitative society; 
yet the multiplication of administrative machin- 
ery and the need for interpreting rules and 
applying some process of justice called back into 
existence in fact, if not formally, a profession 
skilled in interpreting the regulation of a com- 
munist system. There have been other cases in 
continental Europe of similar hostility to the 
legal profession — notably in France during the 
revolution. In that case too the lawyers were 
identified in the minds of the revolutionists with 
the entire system of oppression and privilege of 
the ancien regime. But the profession has invari- 
ably reemerged. 

In civilizations like the west European, domi- 
nated by economic and psychological individual- 
ism, the advocate is the fine flower of the bar; 


leaders of the profession are engaged rather in 
arguing the rights of the individual before crimi- 
nal courts than in handling the rights of indi- 
viduals in civil suits. The continuity of the 
historic drive from the code of Justinian through 
the Code Napoleon and into the modem French, 
German and Italian codes has maintained a uni- 
formity of position as between the barrister in 
Europe and the Byzantine logothete of the later, 
particularly the Eastern Roman Empire. The 
need for reconciling the importance of the indi- 
vidual with the demands of a crowded, close 
knit society has also thrust the legal philosopher 
into prominence. Continental Europe unlike 
eastern Europe or the common law countries 
has also a separate category for lawyers who are 
to be judges. In the common law system the 
judges are recruited from the legal profession, 
without, however, any special training for the 
function; in continental systems one line of legal 
training leads to the judicial posts exactly as 
another line leads from apprenticeship through 
the grades of attorney and counselor to the dig- 
nity of the barrister. 

In both England and the United States the 
dominance of the commercial and industrial 
structures, the complexity of business organi- 
zation and the position of world economic lead- 
ership steadily thrust upon the legal profession 
problem after problem which was not originally 
intended to form a part of legal practise. In both 
countries the legal profession in addition to ex- 
ercising its historic monopoly over control of the 
machinery of the courts and over the giving of 
private counsel to parties with respect to their 
legal rights became virtually an intellectual job- 
ber and contractor in business matters. The 
British system, seeking to preserve the ancient 
supremacy of the barrister, kept the two func- 
tions separate within the profession (and inci- 
dentally separated the bar even from its clients) 
by assigning the legal burden of the new eco- 
nomic system to solicitors — ^men trained differ- 
ently from the barristers and not privileged to 
practise before courts but skilled in interpreting 
law, drafting documents, handling the many 
problems of conveyancing a property, organizing 
business enterprises, securing the orderly course 
of credits and managing the entire paper work 
of commerce. In the United States no such dis- 
tinction was formally made. In theory all lawyers 
were alike; all had the same rights and were 
supposed to be able to perform the same duties. 
In fact, however, the functions diverge as they 
do in England, so that one branch of the Ameri- 
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can profession, rarely appearing in the courts, 
devotes itself to handling business matters, giv- 
ing business counsel, drafting documents and 
the like; another branch to handling litigious 
matters, trying cases in the courts and working 
the judicial machinery. Still others develop 
specialties — patent law, admiralty law, customs 
and tariff matters — and practise before various 
administrative tribunals. The division is infor- 
mal and one of choice but none the less real. 

The position of the legal profession in Ameri- 
can life illustrates in clearest relief the conse- 
quences for the profession of the rapid industrial 
and financial growth of the community. One of 
the results of capitalistic organization in the 
United States lay in the transfer some time 
toward the end of the nineteenth century of the 
responsible leadership in social development 
from the lawyer to the business man; at the same 
time the position of the lawyer had an even 
greater appeal than before. It remained one of 
the careers through which a man could attain 
influence and wealth even without having capi- 
tal at the start; and the fortunes accumulated 
by a few men at the bar were taken as an index 
of its normal possibilities. Since the prevalent 
democratic philosophy made entrance to a pro- 
fession not the privilege of a small group but the 
right of any individual, subject only to minimum 
standards of education and training, the num- 
ber of those who entered upon the study of law 
increased enormously. 

This coincided with the period of great indus- 
trial development and rapid exploitation of re- 
sources. The manipulations of the railroad 
builders, the oil pioneers, the utilities and trac- 
tion magnates, and the accompanying political 
corruption were tolerated by the community 
because they seemed to be connected with an 
unparalleled rise of the mechanisms of industry, 
transportation and urban life. In defending, 
legalizing and maintaining this exploitative de- 
velopment the legal profession found its prin- 
cipal function. Many of the great American law 
firms of today, recognized as the leaders of the 
bar, owe their origin to the safe navigation of 
clients through some scandal of the latter part 
of the nineteenth century: the defense of the 
Tweed ring, the safeguarding of the interests of 
Jay Gould in Erie, the wreck of the Pere Mar- 
quette railroad and the violences of the Harri- 
man administration, the wreck of the Rock 
Island railroad. The impression grew that the 
lawyer existed to serve and not to counsel his 
clients. 


The law firm became virtually an annex to 
some group of financial promoters, manipulators 
or industrialists; and such firms have dominated 
the organized profession, although they have 
contributed little of thought, less of philosophy 
and nothing at all of responsibility or idealism. 
What they have contributed, however, is the 
creation of a legal framework for the new eco- 
nomic system, built largely around the modem 
corporation, the division of ownership of indus- 
trial property from control and the increasing 
concentration of economic power in the indus- 
trial east in the hands of a few individuals. In the 
western part of the United States this movement 
has been less thoroughgoing, probably because 
the nuclei of the new national organization lay 
primarily in the east, save for a few centers in the 
middle west and on the Pacific coast. 

The rise of the business, or corporation, lawyer 
in the United States as the fine flower of the 
profession almost of necessity produced its re- 
action. Some men, like Justice Brandeis, after 
attaining primacy in that branch of the profes- 
sion revolted from the cynicism of its views, 
developed a philosophy of the protection of 
individual rights and made their national repu- 
tations in pleading, often without pay, causes 
which turned on the protection of the public 
against exploitation by private groups. This re- 
volt indicated that the problem was as much 
economic and philosophical as legal: the law can 
do little more than reflect and bring into order 
the current mores and aggregated desires of in- 
dividuals. To make action effective the lawyer 
who had public interests was forced either to 
turn to his books and become a scholar or to 
turn to public life and go on the bench or into 
political office. But political participation was a 
two-edged instrument. The forces of financial 
concentration needed political influence quite 
as much as they did legal ability; and the lawyer 
who was successful in public life was all the 
more valuable to them. The common result was 
that after a relatively brief period of public office 
the lawyer returned to his profession with en- 
hanced reputation and became a more effective 
servant of the evolving industrial scheme. The 
lawyer as statesman or public officer too readily 
yielded to the temptations of the lawyer as prac- 
titioner and interpreted or served the business 
groups instead of furnishing a statesmanlike 
leadership. He conceived of himself as a tech- 
nician rather than an originator of policy. 

A third and more recent tendency is illus- 
trated by those lawyers who seek rather to be 



Encyclopaedia of the Social Sciences 


342 

scholars at the bar than great commercialists and 
who aim to mold legal doctrines through study, 
research, writing and teaching, translating them 
into legal reality through practise either private 
or for various public bodies. The mere techni- 
cians leave little trace behind; but the lawyer- 
scholars may exercise a real influence on the 
legal profession. The literature of the law falls 
very largely to them and to teachers and judges. 

A cross section of the legal profession of today 
would show a hierarchy of activities. At the top 
is the “legal factory” — ^the great corporation 
offices of New York and Chicago, having thirty 
or forty partners and perhaps two hundred or 
more associated attorneys, and doing a volume 
of business of several millions a year. The tre- 
mendous overhead requires the assurance of a 
steady flow of a large volume of business; these 
institutions are therefore largely adjuncts to the 
great commercial and investment banks; and 
they use that connection to divert to themselves 
a portion of the funds flowing through the bank- 
ing system. To some extent also their profits are 
due to the use of cheap labor in the form of 
young lawyers recently graduated, of whom a 
new crop is available every year. Such offices are 
not distinguished in the courts; they act chiefly 
as financial experts and draftsmen of financial 
papers. They have contributed little to legal 
literature, social responsibility or public leader- 
ship; but they have been highly profitable and 
have safeguarded the position of the new busi- 
ness organizations. Not infrequently they have 
used political connections to procure or defeat 
legislation — flagrantly in the case of the Dela- 
ware Corporation Act of 1929 — and in large 
measure they dominate the bar associations and 
professional organizations. Below them are the 
smaller offices, also in the cities, composed of 
from three to fifteen or twenty lawyers. These 
men are more often found in the courts; they are 
lawyers rather than solicitors and have con- 
tributed considerably more than have the “law 
factories” to business life and to community de- 
velopment. Particularly in the smaller cities and 
towns they divide their activities between the 
practise of law and participation in politics. It is 
from this group that the scholars at the bar are 
largely recruited. Below this group are the vast 
majority of lawyers, practising alone or in part- 
nership with another, primarily handling the 
affairs of individuals and small businesses. They 
run the entire gamut from the lawyer who seeks 
chiefly to be a human being to the marching 
lawyer, who finds it necessary to make his living 


by dubious means, chasing ambulances or carry- 
ing on doubtful litigation for revenue only. 
While the upper limits of this class frequently 
produce unexceptionable individuals, the lower 
limits in the great cities lie dangerously close to 
the criminal class. 

There has grown up a specialized group of 
lawyers who devote all their time to law teach- 
ing, thus marking a change in the original theory 
of legal education, by which teachers were re- 
cruited from practitioners and almost always 
divided their time between active practise and 
teaching. Dean Langdell of the Harvard Law 
School urged training exclusively for teaching, 
and his pupil James Barr Ames — ^who studied 
law, was admitted to the bar, went at once into 
the faculty of the Harvard Law School and con- 
tinued there throughout his life — inaugurated a 
new trend. Following him teachers have gone 
directly into most of the better known law 
schools, with little or no preliminary practise 
but with a technical membership in the bar. The 
strength of this arrangement lies in the oppor- 
tunity of the teachers, untroubled by the push- 
ing of private interests and the bias of alliances, 
to develop theory for its own sake; its weakness 
lies in the widening of the division between the 
theory of the law and its practical results. 

There are indications that the lawyer-teacher 
or lawyer-scholar is tending to attain in the 
United States a position analogous to that of the 
great commentators in the civil law systems. 
With each of the forty-eight states rendering 
judgments which serve as case precedents and 
with the added precedents set up by the federal 
courts the task of creating a coherent system out 
of the multiplicity of legal premise and the 
variety of decisions becomes a huge one. The 
work of these men, as contained in textbooks, 
law review articles, research and such projects 
as the American Law Institute (q-v.), has been 
increasingly recognized by the courts, and the 
legal scholar is gradually establishing a strong 
position as the true maker of American law. On 
the European continent also the highest prece- 
dent is the commentary of the trained legal 
scholar; but there the decisions of the courts are 
only secondary, and the influence of the scholar 
is traditional rather than empirical. In England, 
where the body of case law remains small and is 
susceptible of being made coherent by the log- 
ical processes of courts, the function of the 
lawyer-scholar is still not so important as in the 
United States. 

The differences of training under various sys- 
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terns have considerable influence on the char- 
acter of the legal profession. In England the 
prospective lawyer begins with the foundation 
of a general classical education, continues by 
“reading the law” in one of the Inns, is examined 
as to his qualifications and is then called to the 
bar. But it is extremely unlikely that for many 
years he will make a living by his professional 
activity. He enters the office of a barrister and 
“devils” for him for a period of years, occa- 
sionally receiving an opportunity to argue a case 
when his senior is absent or when the point is 
not important. Finally he is “briefed” by a solic- 
itor who seeks an able man without the expense 
of a famous lawyer, and thus after a decade of 
experience he really begins the practise of law. 
The profession is therefore small, limited to men 
who at the beginning at least have independent 
means, and it remains in the hands of a highly 
select group. On the continent the educational 
system, although widely different in detail, has 
much the same effect on the character of the 
profession. In France, for example, the recog- 
nized competitive examinations of the universi- 
ties, the careful examination by the technical 
schools, the virtual impossibility of establishing 
a practise except through relationship with an 
already established lawyer or the purchase of his 
clientele, tend to limit the legal group to a hered- 
itary or carefully selected class. In the United 
States, on the other hand, where the idea of 
equality of opportunity has called for freedom of 
professional choice, the raising of standards of 
admission to the bar has been a long, slow proc- 
ess opposed at every turn. The fact that a large 
part of American practise is made up of common 
sense negotiations rather than extreme technical 
skill has tended to favor this view. A number of 
states, notably New York, have raised standards 
by requiring a certain amount of university work 
and by superimposing upon the legal degree the 
requirement of a year’s clerkship in the office of 
a recognized lawyer. It cannot be said as yet, 
however, that the gradually rising standards for 
admission to the bar have tended to produce a 
small coherent group as in England or France. 
Actually the confinement of the profession to 
men who are both able and qualified is most 
likely to take place through sheer economic pres- 
sure, The fact that great numbers of lawyers 
without considerable educational preparation 
find it difficult to make a living will do much to 
make the profession again a restricted and more 
or less privileged group. 

The cohesion characteristic of the legal pro- 


fession in England found expression also in the 
American profession in the earlier days, and al- 
though it has completely broken down in the 
larger cities it still continues in the smaller 
communities. Even where it has preserved its 
cohesion, however, the bar has changed in char- 
acter; from an organization concerned primarily 
with maintaining the dignity and serviceable- 
ness of a profession it has become a substantial 
agreement among attorneys to protect each 
other. Where the cohesion has broken down, 
there is no organized opinion of the bar to 
exercise an effective control. The financial law- 
yers pursue their own system of ethics. The po- 
litical lawyers commonly maintain their stand- 
ing through influence with the courts or with 
the government; in cities like New York and 
Chicago courts and state and city officials main- 
tain lists of such lawyers, whom they reward for 
their party services with profitable business. 
Criminal defense lawyers vary all the way from 
men who specialize in handling criminal matters 
with entire honor to men who deal with the 
underworld on a basis of familiarity almost 
amounting to membership. The bar through its 
canons of ethics and by securing the adoption 
of statutes specifically condemns such practises 
as ambulance chasing, soliciting of clients and 
advertising and from time to time in spasmodic 
activity disbars those guilty of them. But essen- 
tially the system continues without much change 
from year to year, since proof is difficult and the 
business of the bar is after all to care for its 
clients. 

This has not always been the philosophy of 
the profession. The historic view was that a law- 
yer was an officer of the court and therefore an 
integral part of the scheme of justice. But the 
conception of the lawyer now obtaining is that 
he is the paid servant of his client, justified in 
using any technical lever that the law supplies 
in order to forward the latter’s interest. Reliance 
is placed on the fact that the opposing interest 
may pull an opposite set of levers and that in the 
resulting equilibrium approximate justice will be 
performed. In the field of the large corpora- 
tions, with their great concentration of power in 
the hands of a few men, this point of view has 
been disastrous for professional standards and 
public welfare. The ^ancial interests are amply 
represented by legal skill, while the vast dis- 
organized public, composed of investors, work- 
ers and consumers, is not represented at all. 

The complete commercialization of the Amer- 
ican bar has stripped it of any social functions 



344 Encyclopaedia of the Social Sciences 


it might have performed for individuals without 
wealth. The great law office either does not care 
to or cannot profitably handle cases which, while 
of great importance to individuals, have only 
limited financial significance. The smaller offices 
and individual practitioners, especially if they 
are struggling for survival, will extract the maxi- 
mum compensation from their clients, whether 
the service is worth it or not. Criminal cases are 
not infrequently prolonged for the sole purpose 
of procuring fees. One of the worst abuses has 
grown up in the administration of property left 
in trust: a lawyer who acts as attorney for the 
trustee or who has some other connection with 
the estate will often create litigation wherever 
possible, delaying the fulfilment of the trust and 
taking advantage of every technical obstacle in 
order to create work for himself, and ultimately 
dissipate the estate in fees. 

Thus the importance and influence of the bar 
in American life have been distinctly modified 
by its changing standards. In the early history 
of the United States there was a tradition that 
lawyers were fit material for politics or states- 
manship. They occupied a dominant ethical 
position analogous to that of clergymen and re- 
ceived a social recognition not given to the busi- 
ness classes. Their services in the formation of 
the early state are exemplified by men like Chief 
Justice Marshall on the bench and Daniel Web- 
ster at the bar and in politics, who could and 
did mold the economic and political institutions 
of the country. With the rise of the industrial 
system and the tremendous drive for economic 
development occasioned by the opening up of 
the west leadership was shifted to the captains 
of industry and finance; and the influential 
leaders of the bar became adjunct to this group 
rather than an independent influence. Tradi- 
tions of public service, such as are found in the 
medical profession, insensibly disappeared; the 
specialized learning of the lawyer was his private 
stock in trade to be exploited for his private 
benefit. This is roughly the position of the pro- 
fession today. Intellectually the profession com- 
manded and still commands respect, but it is 
the respect for an intellectual jobber and con- 
tractor rather than for a moral force. The lead- 
ing lawyers, especially those who are the heads 
of the great law factories, must be able to please 
or serve the large economic groups and they be- 
come therefore extremely skilled technicians. 
They rarely dare and usually do not wish to 
attempt to influence either the development of 
the law or the activity of their clients, except 


along the line which the commercial interests of 
their clients may dictate. In this respect the 
American bar suffers in comparison with either 
the English or the continental system. The Brit- 
ish barrister and the French or German advo- 
cate retain their liberty of action; they are not 
usually under permanent retainer from a series 
of economic interests whose economic and com- 
mercial ideals they are almost bound to assume. 

The popular attitude toward the legal pro- 
fession, never particularly favorable, has re- 
cently grown even more cynical. The general 
futility of litigation has given rise to the view 
that the principal benefit derived from a lawsuit 
is that the controversy is ended rather than that 
justice is done. The declaration required of the 
candidate for admission to the New York State 
bar, “I will never . . . delay any man’s cause 
for lucre or malice,” is not seriously regarded by 
the public. Despite this there is a public respect 
for the mental versatility and ability of the bar; 
its genius for getting results and its peculiar 
facility for tackling and untangling complex 
situations are almost summed up in the popular 
assumption that a lawyer can do anything, al- 
though the process is expensive. 

In commercial life in America a vivid reaction 
has taken place against the whole legal process. 
Trade associations quite usually endeavor to 
arrange for arbitration between their members, 
and boards of arbitrators frequently avoid the 
intervention of lawyers. In some states, espe- 
cially in inferior courts, it is prescribed that 
certain judges shall not be legally trained. The 
endeavor to escape the legal tribunal through 
administrative boards has been constant. But 
in all these processes the lawyer tends to re- 
appear, simply because the job of analyzing a 
difficult set of facts and of presenting it clearly 
and with reasonable science calls for a special- 
ized training and for a type of mind not pos- 
sessed by many business men. 

Certain groups of lawyers have undertaken 
various activities which indicate a possible so- 
cialization of the profession, not unlike tend- 
encies in the medical profession. The move- 
ments for legal aid are supplemented by a 
large amount of unpaid volunteer legal work by 
private members of the bar. This includes also 
the furnishing of defense counsel, acting with- 
out pay, to undefended individuals accused of 
crime; and the “public defender” movement is 
a step in the same direction. Although the extent 
of such volunteer work has never received ade- 
quate recognition, it has probably contributed 
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more than any other single force to the stability 
of the bar. 

In the economic sphere, however, socializa- 
tion of the legal profession is almost a contra- 
diction in terms. If property is not socialized, 
it is difficult to demand that legal services for 
the settlement of questions concerned with 
property be socialized. Another area as yet un- 
touched by socialization — and the one which 
probably needs it most — is the field of family 
relations. This forms one of the most delicate 
parts of the social fabric and has been deemed 
too controversial (divorce, for example, being 
disapproved by many religious sects) to permit 
of handling by charitable organizations. The 
effect has been to leave this type of practise to 
the least regarded group of the bar, whereas 
logically it belongs in the hands of the ablest, 
most sensitive and most responsible group. 

The legal profession has been regarded as the 
intellectual tie between functioning economic 
and social institutions on the one hand and 
organized legal administration on the other. 
This relation admits of two possibilities. One is 
that the profession merely does what the insti- 
tutional set up appears to demand. The other is 
that it can assist in transforming the underlying 
potentialities in ethical and economic attitudes 
into actual results in the form of social and legal 
organization. In the United States the profes- 
sion has tended strongly to the former function; 
in England and on the continent, to the latter. 
Signs are not wanting, however, that even in the 
United States the direction of the new economic 
trends indicates the need for a stronger intel- 
lectual guidance from the legal profession. 

A. A. Berle, Jr. 
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LEGAL TENDER. See Money. 

LEGIEN, CARL (1861-1920), German labor 
leader. Legien was a woodworker during his 
youth and at an early age became an outstanding 
figure in the socialist trade union movement 
in Hamburg, rising gradually to national promi- 
nence as an organizer and leader. After the 
abrogation of the antisocialist laws Legien was 
instrumental in the organization in 1890 of 
the Generalkommission der Gewerkschaften 
Deutschlands, which sought to unify and direct 
the “free” unions sympathetic to socialism; he 
was president of the commission and of the All- 
gemeiner Deutscher Gewerkschaftsbund, into 
which the former was transformed in 1919. An 
organizer of unusual ability, he contributed 
enormously to the growth of the trade unions 
and acquired increasing influence as their leader. 
In 1902 an international trade union conference 
met under Legien ’s guidance and prepared the 
ground for the organization in 1903 of an Inter- 
national Secretariat (since 1913 the International 
Federation of Trade Unions) with Legien as 


secretary. Legien questioned the possibility of 
effective trade union action on an international 
scale and therefore did not play a very active 
role as international secretary. 

Legien ’s conception of the task of the trade 
unions was that they should improve as much 
as possible within the capitalist system the living 
conditions of the workers and increase the gen- 
eral influence of the working class by “practical” 
and “positive” work; he condemned revolution- 
ary proposals as “revolutionary phrases” and 
opposed the general strike for political purposes. 
He believed in the gradual but irresistible de- 
velopment from the absolute to the parliamen- 
tary monarchy and then to the democratic 
republic; and as a parallel process he saw the 
absolute power of the employers supplanted by 
the “constitutional factory,” in which workers 
would have “voting” rights with employers, and 
finally by the “socialist factory.” Legien was a 
revisionist socialist, but his revisionism bore a 
strictly trade union character; it not only ex- 
pressed growing opposition to revolutionary 
ideas but also facilitated the increasing auton- 
omy and power of the trade unions within the 
Social Democratic party. With the growth of 
Legien ’s authority his influence on the party 
became greater, although he was not a party 
official. 

Upon the outbreak of the World War Legien 
insisted that since the Socialist International 
had proved too weak to prevent war, the trade 
unions must rally to the defense of the nation 
and by practical work try to minimize the work- 
ers ^sufferings. His efforts to maintain the Inter- 
national Federation of Trade Unions as a func- 
tioning organization were considered by Allied 
trade unionists as a move to promote Germany’s 
cause. He opposed all revolutionary opposition 
and struggle and was wholly with the majority 
socialists in accepting the Burgfrieden and its 
implications. After the revolution in 1918 Legien 
opposed all efforts for a proletarian revolution 
and as head of the German trade unions con- 
cluded with the employers an agreement for 
labor-capital cooperation, in which he saw a 
great step toward industrial democracy. During 
the Kapp Putsch in 1920, when a group of mili- 
tarists seized power in Berlin, Legien issued a 
call for a general strike, which virtually assured 
the defeat of the uprising; but his efforts to 
build upon this victory and establish a workers’ 
government failed completely. 

Arthur Rosenberg 
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LEGISLATION. While in all modem states 
legislation tends to assume similar forms and to 
perform similar functions, the American legal 
structure differs from that of continental Europe 
in two notable respects. In the first place, the 
common law, which is the heritage of most Eng- 
lish speaking jurisdictions, is still to a great ex- 
tent unwritten law, so that much of the adminis- 
tration of justice lacks the guidance of legislation, 
whereas on the continent legislation purports to 
cover the entire field of ordinary civil and crim- 
inal justice. In the second place, in all continen- 
tal countries the executive government outside 
the field of justice has because of the existence 
or tradition of monarchical power a basis of 
common or unwritten law which is lacking in 
the American system. In this latter respect the 
English differs from the American and ranks 
with the continental system. The course of de- 
velopment during the nineteenth century has 
been to reduce this difference. In Europe the 
former field of inherent executive power has 
been steadily encroached upon by legislative 
regulation and delegation, leaving only small 
remnants of non-delegated power. And in both 
England and America considerable portions of 
the law relating to justice have been reformed or 
supplemented by statutes, and smaller portions 
have been codified. This is particularly true with 
regard to criminal law and prodecure while the 
substantive private law in most common law 
jurisdictions has remained predominantly un- 
written. 

The difference indicated has its bearing on 
prevailing views of law and jurisprudence. 
University law schools, which largely control 
these views, center their attention upon the 
needs of future practitioners, and the main pre- 
occupation and concern of the practising lawyer 
is civil and criminal justice. In America the 
study of the law means therefore mainly, if not 
exclusively, the study of judicial decisions, while 
on the continent it means the study of codes and 
statutes. The statute book is apt to be relatively 
as unfamiliar to the American student as judicial 


decisions are to the student in civil law jurisdic- 
tions. 

The American attitude finds some justification 
in the fact that if the portions that deal with civil 
or criminal justice are eliminated from a given 
statute book, much of what remains may prop- 
erly be considered as not of special concern to 
the lawyer. So far as statutes give authority and 
direction for carrying on the complex business of 
government, they constitute law in the sense 
that law may be identified with the orderly ad- 
justment of human affairs; but the foundation of 
experience and information underlying most 
statutory provisions is primarily political, social, 
economic, financial, technical or administrative, 
and not legal. The lawyer may well disclaim re- 
sponsibility for or full understanding of these 
aspects of the statute book. 

The specific legal interest of a statute, irre- 
spective of its content, lies therefore precisely 
where the legal interest of a contract lies as dis- 
tinguished from a set of specifications non- 
contractual in character and resting entirely 
upon managerial discretion. Error or deviation 
in the latter may be technically fatal but legally 
indifferent; error in the case of a contract may be 
a legal blunder and violation is a legal wrong. As 
a legal act a statute, like a contract, must be ad- 
justed to possible controversy — it must avoid 
inconsistency and where it cannot avoid am- 
biguity the statute must accept it with open 
eyes. 

Ambiguity whether avoidable or inevitable 
calls for interpretation; this is a lawyer’s task and 
one upon which lawyers are apt to look as the 
specifically legal work in connection with legis- 
lation. There is perhaps some inclination to look 
upon the framing or drafting of a statute as a 
legal task mainly in so far as it anticipates and by 
anticipation solves problems of interpretation. 
From that point of view drafting is largely con- 
trolled by judicial decisions, but greater familiar- 
ity with drafting problems will disclose the in- 
adequacy of mere subserviency to judicial de- 
cisions. Risks of interpretation will have to be 
accepted or expedients discovered which will 
avoid or minimize such risks; and situations will 
have to be foreseen and dealt with which will 
make or mar the success of the statute before it 
ever comes into court. Skilled performance of 
this kind is likely to be of greater importance 
than adequate adjustment to judicial interpreta- 
tion and constitutes an essential phase of the 
science of legislation. If it is not fully recognized 
as such, while statutory interpretation is con- 
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ceded a place in jurisprudence, the reason lies in 
the fact that supposed rules and principles of 
interpretation are discursively discussed in 
thousands of cases, whereas the thought that 
goes into drafting ordinarily leaves no memorial 
other than the letter of the statute; and while this 
statute commonly enough becomes a precedent 
for other statutes, the underlying legal prin- 
ciple fails to receive explicit or discursive 
statement. 

In the modern state the function of legislation 
is so organized that the making of a statute re- 
quires the action of politically constituted as- 
semblies which in the final enactment of the 
statute appear as consenting authorities or as 
representatives of the sovereign people. The 
political character of these bodies manifests it- 
self in a number of features: their membership 
rests entirely or in part upon a representative 
and elective basis; the position of legislator is 
non-professional and compatible with the carry- 
ing on of other vocations; selection is on the basis 
of party affiliation or allegiance; the membership 
is sufficiently large to produce to some extent a 
“crowd psychology” susceptible to appeals to 
sentiment instead of to reason; there is need of 
group organization and incidental subordination 
to leadership; there is professed adhesion to 
policies and advance pledges to the support of 
specific measures are legitimate; the business of 
legislation is dramatized by the fact that it is 
confined to stated sessions and that the vari- 
ous measures must compete with each other 
for enactment. 

The process of legislation is likewise such as 
to give play to other than legalistic or rationalistic 
factors: the actual sponsorship as distinguished 
from the formal introduction of a measure may 
be obscure, and a definite allocation of respon- 
sibility for the details of phrasing is frequently 
impossible; there is no right to a hearing for ad- 
verse interests, and while in practise such facili- 
ties are freely offered they are confined to the 
committee stages of a bill; the open debate while 
the measure is considered by the body vested 
with final authority is dominated by the “polit- 
ical” atmosphere and rarely permits of adequate 
attention to legal merits; the final vote is rarely 
influenced by the debate, being commonly a 
matter of foregone conclusion and not infre- 
quently a matter of bargaining; there is absolutely 
no legal responsibility for final action; and al- 
though the requirement of a record vote is in- 
tended to insure political responsibility, there 
exist parliamentary tricks for the avoidance of a 


record vote and many ways of preventing a 
measure from reaching an advanced or final stage 
without assuming responsibility for such frustra- 
tion. It is necessary only to compare with the 
features thus outlined the constitution of a court 
and the methods of judicial procedure to realize 
the extent to which legislation is affected by 
political factors. 

The political character of legislation must be 
constantly borne in mind in judging statute law. 
Thus juristic imperfections not only are ex- 
plained but appear as inevitable. The choice 
between the second best and nothing at all is the 
normal situation. The phrasing of a statute has 
its ultimate test in administrative or judicial in- 
terpretation, the expectation of which (particu- 
larly of the latter) stamps upon it its legal char- 
acter; but the draftsman must be aware that his 
success from the point of view of subsequent 
interpretation counts for nothing unless he can 
first win the approval of the legislature. As Sir 
Courtenay Ilbert has said {Legislative Methods 
and FormSy p. 230): “Compromise and coopera- 
tion are admirable things in politics, but they do 
not always tend to clearness or accuracy of style, 
logical arrangement, or consistency, in literary 
composition.” 

Legislation moreover is a political act in that 
it rests upon the voluntary choice of the legisla- 
ture. It is true that under democratic govern- 
ment public opinion may tend to force consider- 
ation of certain matters by the legislature, but 
considerable scope is nevertheless left the legis- 
lature as to the time, extent and details of action. 
Judge made law, on the other hand, is the by- 
product of litigation, so that the tackling and 
settling of a legal problem become an inescap- 
able duty. The distinction manifests itself in a 
difference of form. A court is compelled to 
render a decision supported by reason and prin- 
ciple, and it does this and no more. An appellate 
court accompanies the decision by an opinion 
phrased in argumentative and discursive lan- 
guage, but it need not formulate an explicit 
rule, and if occasionally and gratuitously it does 
so the formulation is not authoritative and may 
be subsequently qualified and “distinguished.” 
The legislature, on the other hand, must articu- 
late an authentic rule which is literally binding. 
If the formulation of such a rule appears to be 
politically inexpedient, the legislature will leave 
the matter alone; political expediency will also 
determine the scope of the measure. But to the 
extent that the measure is taken up and placed 
upon the statute book, it becomes a political 
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achievement di' a political commitment as the 
case may be. 

In a more subtle and intangible way, finally, 
the political aspect of legislation manifests itself 
in its moral force and operation. Established 
custom may in this respect be equal or superior 
to legislation; but judge made law seems to lack 
this character. The “sanctity of law” belongs to 
a statute by virtue of its being a statute, and a 
special kind of deference is accorded to it which 
a merely administrative act does not command. 
The appeal and impression made by legislation 
also express themselves in its stability. Statutes 
are frequently amended and in the process of 
amendment or revision an earlier act is com- 
monly repealed; but outright repeal of statutes is 
relatively rare and is likely to be of political 
significance. 

Since American doctrines of constitutional 
law are almost entirely based on judicial deci- 
sions, they fail to emphasize principles and rela- 
tions which lie at the threshold of legislative 
consideration and which consequently deter- 
mine the source and structure of written law 
without giving rise to litigation. 

In probably every country local authorities 
are vested with delegated and subordinate pow- 
ers of legislation; but in any consideration of the 
legal system of the country the rules emanating 
from these authorities play a very negligible part. 
In federal states, such as the United States, 
Germany, Canada and Australia, there is a fur- 
ther distribution of legislative power between 
the nation and the member states, which has a 
very much more marked effect upon the legal 
system. The difference, on the one hand, be- 
tween state and local government and, on the 
other, between state and national government is 
due to the place assigned in the respective 
schemes of distribution to the power to make 
rules falling within the general province of 
justice. 

It is the universal practise to withhold from 
the local legislative power the entire fields of 
private law, the law of the more serious offenses, 
and procedure, leaving it the two important 
fields of police regulation and of governmental 
services of various kinds (public improvements, 
institutions, aid and relief) with subsidiary 
powers of organization and raising revenue. The 
extent and manner of delegation in these fields 
vary considerably in the different countries, 
particularly as regards the establishment of local 
undertakings and services; the English and 
American method^of enumerated powers stands 
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in contrast to the German system of a power of 
disposition over communal resources coextensive 
with local interests. Even under a system of 
enumeration the police and welfare powers of 
cities are sufficiently broad to give them con- 
siderable scope in the establishment and de- 
velopment of social policies. From the legal 
point of view, however, it is to be noted that all 
legal powers must be exercised in subordination 
to principles of law and justice over which local 
governments have no control, so that the inci- 
dents of property and contract, rules of liability, 
principles of enforcement and the interpretation 
of by-laws or ordinances are matters of state and 
not of local law. 

The distribution of legislative powers be- 
tween national (federal) and member-state gov- 
ernments varies too much to admit of a unified 
statement. Under the American federal constitu- 
tion the residuary legislative power belongs to 
the member states, while the powers of Congress 
are enumerated. The enumeration of federal 
powers does not include (as it does in Germany) 
the general field of civil and criminal justice and 
procedure, which is left to the states. The most 
conspicuous subject of federal regulation is inter- 
state and foreign commerce, a field sufficiently 
wide to admit of the exercise of a comprehensive 
federal police power. Apart from this the most 
important power is that to collect taxes to pro- 
vide for the general welfare of the United States. 
It was at one time believed that Congress could 
make the taxing power a vehicle of regulation, by 
making the tax burden or its remission operate 
by way of controlling interests not otherwise 
subjected to Congress, but the Supreme Court 
rejected or greatly narrowed that doctrine in the 
Child Labor Tax case [Bailey v. Drexel Furni- 
ture Co., 259 U. S. 20 (1922)]. There is no limit, 
however, to the power of Congress to collect 
taxes, the proceeds to be available for the promo- 
tion of the national welfare. The taxing power is 
as wide as the power of appropriation, and all 
governmental purposes that depend merely upon 
the use of funds are as fully attainable by Con- 
gress as by any other sovereign legislative body. 
Dividing all government into service and control 
the constitution has to be scrutinized when 
legislation is to operate by way of control, but it 
places no obstacle in the way of the creation of 
services. 

Legislation concerns itself with the general 
field of justice, civil or criminal, in three ways: it 
secures private rights by form requirements or 
administrative facilities; it removes disabilities 
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and otherwise brings the law into accord with 
changed ideas of justice (law reform); or it 
clarifies existing law by statutory formulation 
(codification). The three categories are not 
sharply distinguished; thus incorporation and 
registration facilities fall under both the first and 
the second category; the first statute of wills 
(1540) was law reform, while the Statute of 
Frauds imposed form requirements; codification 
is nearly always combined with some reform. 
Perhaps the most notable instance of law reform 
in the nineteenth century was the legislation re- 
garding the property of married women which 
removed the disability of coverture. Without 
the aid of legislation courts of equity had already 
given a considerable degree of protection to the 
property rights of married women. This branch 
of the law illustrates the imperfections both of 
judge made laws and of piecemeal legislation. 
The history of the Roman and English laws is 
characterized by the marked reluctance of the 
legislature to meddle with established principles 
of law and justice. A greater freedom in that 
respect was manifested in the American colonies 
and states. Legislative conservatism in matters 
of the law of persons and property is still a 
dominant note in both England and America; 
but in view of recent reforms in England in such 
matters as descent, illegitimacy and adoption it 
is difficult to base a judgment upon the earlier 
history of the law. In the matter of codification 
a diflFerence may be observed between criminal 
law, procedure and private law. All American 
states have criminal codes; and while there is no 
formal criminal code in England, all the more 
important offenses are covered by statutes and 
there is no longer any disposition to rely upon 
the unwritten law for the punishment of crime. 
As regards procedure the states of the United 
States are divided between common law and code 
jurisdictions; England has no formal code of 
procedure. A few American states have civil 
codes, which were enacted in the third quarter of 
the nineteenth century. The movement toward 
general civil codification has made very little 
progress since that time. The great modem civil 
codes have all been works of law modernization 
(oriental countries) or of national unification 
(France, Germany, Switzerland), a motive 
which is absent in both England, where unity 
exists, and the United States, where there is no 
power to unify. Skepticism still prevails as to 
whether apart from these objects the gain from 
codification balances its difficulties and disad- 
vantages. 


The term regulative, or regulatory, legislation 
is commonly used to designate a distinct species 
of legislation. The differentiation is based upon 
a somewhat inarticulate recognition of the fact 
that regulation transcends the bounds of neces- 
sary law. The underlying thought may be ex- 
pressed in this way: human relations involve the 
possibility of controversy concerning reciprocal 
rights and obligations and concerning the line 
between permissible conduct and punishable or 
remediable wrong. The peaceful settlement of 
these controversies calls for the impartial arbitra- 
ment of some authority, and the province of 
these arbitraments constitutes the province of 
necessary law. Rights, however, involve manag- 
ing and disposing powers of varying scope, and 
reciprocal relations involve the possibility of 
contractual adjustment. From this results a 
province of freedom within the law. Considera- 
tions of policy may lead the state to restrict this 
freedom and to subject it to conventional rules. 
Where the state instead of dealing with private 
rights deals with official powers of its own crea- 
tion it may recognize, in analogy to the freedom 
of private management and contract, the free- 
dom of official discretion or, on the other hand, 
it may bind official action by conventional rules. 
Since these conventional rules impinge upon a 
possible legitimate freedom of private or of 
official action, they may be regarded as adventi- 
tious (not inescapable) law, and it is convenient 
and appropriate to speak of this type of law as 
regulation. 

There is a constant endeavor to raise by force 
of law the standard of social performance above 
the mere avoidance of acts which are commonly 
stigmatized as crimes or wrongs. Perhaps the 
line of least resistance is to prohibit and penalize 
practises hitherto tolerated or practises of un- 
certain common law status by reference to terms 
that carry the association of wrong and reproba- 
tion: fraudulent, unfair, excessive, unreasonable, 
injurious or unlawful. The terms chosen create 
the impression that legitimate liberty is left un- 
touched. Experience, however, demonstrates the 
difficulty of thus marking off conduct which 
ought to be punished from conduct which serves 
legitimate interests or from conduct within the 
limits of social tolerance or license and throws 
some doubt upon the wisdom of extending the 
criminal law in this way. The difficulty is to some 
extent obviated by creating administrative pow- 
ers to deal with particular cases by license or 
order, thus converting direct prohibition into 
deferred and individualized i;egulation. Admin- 
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istrative discretion is relied upon to temper the 
hazard inherent in sweeping terms and to recon- 
cile conflicting public and private interests. In 
American legislation this phase of regulation is 
illustrated by comparing the Sherman Anti- 
Trust Act with the Federal Trade Commission 
Act. 

Leaving aside the type of legislation (repre- 
sented by the antitrust laws in the United States) 
which attempts to control by denouncing a pos- 
sibly legitimate practise as a species of wrong- 
doing or delinquency, regulation may proceed 
by prescribing either the substance or the form 
of conduct, the former affecting ultimate objects 
or processes, the latter, minor or secondary de- 
tail not supposed to involve a sacrifice of vital 
interests. The substance of business is con- 
trolled by rules relating to qualification, scope of 
permitted activities, finance, labor relations, 
service or product, profit or return, while formal 
requirements relate to publicity, organization 
or procedure. 

The line of division is not rigid. Not only may 
adverse or odious publicity amount to virtual 
prohibition, as in the former laws requiring that 
oleomargarine be colored pink, but it may justly 
be contended that apparently formal criteria or 
arrangements will practically force conformity 
to standards or will at least determine impres- 
sions received by others and thus affect market- 
ability and value. Compulsory methods of ac- 
countancy, classification or grading illustrate this 
relation. 

Even where the reaction of form upon sub- 
stance is not equally close there will always be 
the legitimate expectation of some degree of in- 
fluence which may lead the legislature to be con- 
tent with formal requirements. They are more 
easily enforced and avoid the inherent difficulty 
of standardizing ultimate processes, a standard- 
ization which may also appear incompatible 
with the fullest and freest development of the 
social and economic forces of the community. 
It is the identification of this freedom with due 
process which accounts for doctrines of consti- 
tutional limitation that have been developed 
by American courts. 

If direct substantive regulation is deemed de- 
sirable and practical, its details are generally a 
matter of expert or technical adjustment of 
means to ends and not primarily of legal interest. 
The legislature may mark its sense of detach- 
ment by delegating this detail to bureaucratic or 
non-political authorities, particularly where 
physical safety is the object to be achieved. If the 
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legislature keeps such details in its own hands, 
this is often due to the fact that controversial 
issues or class interests are involved (Coal Mines 
Hours of Labor Act of 1908; La Follette Sea- 
men’s Act of 1915). 

The legitimate or practicable province of sub- 
stantive regulation constitutes a fruitful but 
relatively unexplored field in the study of legis- 
lation. For reasons indicated this type of regula- 
tion is conspicuous in labor legislation; it also 
dominates American immigration legislation. It 
plays a minor part, however, in other important 
acts of Congress. The Sherman law conges it- 
self to generic denunciation; the Federal Trade 
Commission law is a measure exclusively of de- 
ferred regulation; and there is in the Interstate 
Commerce Act a vast preponderance of delega- 
tion and formal requirement over substantive 
provisions, which are honeycombed with dis- 
pensing powers. It may well be that this reluc- 
tance to prescribe ultimate standards is more 
significant than judicial theories of constitu- 
tional power. 

The philosophy of regulation of official pow- 
ers assumes a distinctive aspect, if non-regula- 
tion means official discretion instead of indi- 
vidual liberty. The exercise of official power is 
regulated either in the interest of private right 
or in the public interest. If the former, the sanc- 
tions of observance are in a sense automatic, for 
if a regulation is mandatory, advantage may be 
taken of its neglect by treating the official act as 
void, and an assertive adverse interest may be 
expected to see to it that this result follows. 
Since, however, the creation of the power itself 
(as distinguished from its regulation) must have 
been intended to serve some public interest, that 
interest will suffer from the nullity of the act 
unless the loss can be made to fall on other 
private parties, as in the case of invalid bond 
issues. Non-observance cannot be effectually 
prevented by penalties since it is apt to be a 
matter not of wilful neglect but of inadvertence 
or ignorance. An excess of regulation may there- 
fore sacrifice public to private interest. American 
legislation exhibits the anomaly of a multiplica- 
tion of safeguards in the very cases in which the 
risk of failure from inexpertness is greatest — ^in 
the grant of powers to local self-governing au- 
thorities; and the record of judicial nullification 
of public acts compares unfavorably with the 
almost entire absence of litigation where 
analogous powers are directed by unregulated 
bureaucratic action. 

If regulation is imposed in the public interest, 
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the check of an assertive adverse interest is ab- 
sent, and non-observance will not entail invali- 
dation of the official act unless a special ma- 
chinery is created for the purpose. This is illus- 
trated by the operation of the naturalization law 
before and after the organization of the Natural- 
ization Bureau. It is possible to divide and adjust 
administrative functions so as to subject official 
action to practically effective checks operating 
within the organization, and considerable legis- 
lative effort is devoted to this end. Such effort is 
aided by habits and traditions of official regular- 
ity, by the absence of the ordinary inducements 
to violation which operate where the freedom of 
private conduct is interfered with, and by the 
fact that official misfeasance if it does not amount 
to crime can be dealt with by administrative 
remedies. The elaborate machinery of penal en- 
forcement which is called for in a statute regulat- 
ing private rights has therefore no place in one 
which deals with the regulation of official 
powers; on the other hand, this regulation 
is apt to manifest a tendency to multiply formal 
requirements. 

If official power serves as an instrument for 
controlling private conduct, regulation which 
checks its exercise may be looked upon as a safe- 
guard of individual liberty. Again, if official 
power is an instrument of governmental service 
and that service directly affects private property 
interests, specific regulation is equivalent to en- 
forceable private right. In the carrying on of 
those governmental services, however, which do 
not involve normal private rights, an excess of 
regulation may have the same disadvantage as 
excessive regulation of private conduct — ^it may 
purchase regularity at the cost of initiative and 
effectiveness. 

If the governmental service is one that calls 
for development and progress, official discretion 
is the equivalent of individual liberty; and it may 
be as legitimate to recognize it in the organiza- 
tion of the service for this purpose as to set up 
detailed regulations for functions of routine and 
of conservation. 

The choice between discretion and regulation 
is a matter of policy to be determined from case 
to case. To the student of legislation and to the 
legislative draftsman the choice is of importance, 
inasmuch as the vesting of discretion can be ac- 
complished by simple forms of expression. 
Specific regulation may involve an elaborate 
technique, but the technique is a matter of legis- 
lative science only in so far as the choice of terms 
should avoid undue rigidity and obvious diffi- 


culties of interpretation; otherwise the details of 
the regulation of official powers belong to ad- 
ministrative science. 

In one respect the regulation of administra- 
tive powers presents legislatively a more favor- 
able situation than the regulation of private 
rights. The subject matter of the regulation is 
apt to fall under a limited number of definite 
types. This permits comprehensive legislation 
to be made available after the manner of codes 
of procedure; the German Voluntary Jurisdic- 
tion Act and the Prussian General Administra- 
tive Act are instances in point. Or long experi- 
ence in some branch of administration may pro- 
duce model statutes capable of serving as prec- 
edents by analogy; such are the English and 
Scottish local government acts. It would be 
difficult to point to acts of Congress similarly 
available as models. 

The difference between standardized and un- 
standardized legislation is illustrated where civil 
and criminal procedure are codified, while the 
exercise of administrative powers is prescribed 
by provisions scattered through a large number 
of statutes creating these powers. Codes stand- 
ardize the law controlling patterns of adverse 
human relations which are in a sense universal 
and permanent, and juristic formulations made 
two thousand years ago in some respects retain 
their value and validity to the present day. Such 
degree of standardization is impossible where 
legal relations are strongly bound up with inter- 
ests that do not represent universal human types. 
Hence civil codes do not render superfluous 
more specialized statutes dealing with social or 
economic needs. Distinctive provision is thus in 
part inevitable; for the rest, however, it is simply 
the result of habit or of the lack of comprehen- 
sive legislative planning. The prevailing legisla- 
tive inertia in that respect can be well under- 
stood if account is taken of the technical difficul- 
ties of a change and the relatively slight incon- 
venience of needlessly diversified regulation. 
Perfectly standardized legislation is a counsel of 
perfection. 

There is special legislation in a more restricted 
sense if a statute undertakes to deal with a con- 
crete or specific situation. The criteria that mark 
off special from general acts are fluid. Examples 
of different types of special acts are: an act 
granting a pension to a named individual; an act 
granting compensation for quarantine destruc- 
tion in a special district; the authorization of a 
public undertaking or improvement; and the 
grant of a charter to a city. The difference be- 
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tween special and general laws or between 
private and public laws is recognized by many 
legislatures in the provisions for printing and 
publication, but the lines are differently drawn 
and there are many special acts which are at the 
same time public. 

The practise of special legislation in the re- 
stricted sense presents a problem of considerable 
difficulty. While individual legislators have a 
personal interest in its continuance by reason of 
the service it enables them to render to constit- 
uents, parliamentary leaders realize its disturb- 
ing effect upon the conduct of more legitimate 
business. In England, where to a much greater 
extent than in the United States the legislature 
has kept in its own hand the grant of public 
utility franchises, there has been developed 
under the standing orders of the two houses a 
highly standardized “private” bill procedure, 
intended to remove this legislation from political 
influence and to invest it with the guaranties of 
impartiality. Such provisions, however, raise 
the question of the desirability of absolute dele- 
gation of these matters to administrative dis- 
position. 

In the United States, Congress has in recent 
years undertaken to standardize the legislative 
authorization of river and harbor works and of 
public buildings. This legislation although 
special was always treated as public. The prac- 
tise of private relief bills remains, and nothing 
like the private bill procedure of the British 
Parliament has been developed. In the states 
special legislation developed considerable abuses. 
In some states it assumed the function of a su- 
preme equitable relief, where private error or 
the state of the law produced individual hard- 
ship. The more questionable of these forms of 
legislative interposition gradually disappeared, 
were declared unconstitutional or were forbid- 
den by the constitutions. Most constitutions now 
prohibit legislative divorces, and a number pro- 
hibit special corporate charters. In some states 
the constitution specifies a list of subjects upon 
which there may not be special or local laws; 
the list covers most of the field in which the 
former practise had been found to be abusive or 
undesirable. The pressure for special legislation 
then manifested itself in circumventing devices, 
and, with regard to local acts in particular, courts 
have found it necessary or desirable to support 
narrow classification amounting in substance to 
special selection. This experience indicates that 
special legislation may occasionally serve le- 
gitimate purposes, and that its absolute pro- 
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hibition through constitutional provision may 
be unwise. 

Legislative procedure is determined partly by 
constitutional requirements and partly by rules 
which each house of the legislature makes for 
Itself. The constitutional requirements are more 
explicit in state constitutions than in the federal 
constitution. Violation of these requirements in- 
validates the statute if it can be proved; but 
journal entries and certification by presiding of- 
ficers may cover up non-compliance. House rules 
have no extraneous sanction. Parliamentary pro- 
cedure constitutes an elaborate body of law over 
which the courts normally do not exercise any 
control. 

The only style requirement which is quite 
general in the United States is that which pre- 
scribes an enacting clause. A number of state 
constitutions in addition have provisions con- 
cerning title of acts, form of amending acts and 
unity of subject matter. Since compliance or 
non-compliance appears upon the face of the 
statute it is subject to judicial control, raising 
technical grounds for invalidation of statutes, 
which make an undesirable feature of American 
constitutional law. The rules are well intentioned 
and admirable as non-mandatory principles, but 
they do not lend themselves well to strict legal- 
istic application. 

Otherwise legislative style is a matter of cus- 
tom and tradition. In America bills are com- 
monly prepared by members of the legislature, 
while in Europe they are submitted as a rule by 
the government and are prepared by the admin- 
istrative departments; there is only a beginning 
of a development in that direction in America. 
American legislatures, however, rely increas- 
ingly upon the aid of bureaus created by them. 
At first designed to furnish information and 
therefore attached to state libraries as legislative 
reference bureaus, they have. tended to expand 
into drafting services. Congress has recognized 
the value of such service by establishing legisla- 
tive counsels for the House and for the Senate; 
in England the parliamentary counsel to the 
Treasury has performed a similar function since 
1869. The placing of the preparation of bills 
upon a professional basis is an important step in 
the evolution of a scientific technique of legis- 
lation. 

In France, Germany and many other states of 
continental Europe statutes become operative by 
publication in official journals or gazettes; this 
practise results automatically in what becomes 
by compilation the equivalent of a statute book. 
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A few American states likewise make the taking 
effect of a statute dependent upon its publication 
through some designated channel, but in most 
states and also in England this is not the case. 
Nevertheless, in England as well as in the United 
States statutes are regularly printed by official 
authority, and volumes of session laws are pub- 
lished annually or biennially. In England this 
practise is confined to public acts; in the United 
States it extends to all acts. Practically every- 
where statutes in which the public is interested 
are thus made generally accessible, whereas ad- 
ministrative regulations and sometimes even 
local ordinances are obtained only with diffi- 
culty. 

The statute law in force at any given date can 
be gathered from an examination of all the ses- 
sion laws thus published. This is a time consum- 
ing and difficult process, however, since the ef- 
fect of later upon earlier statutes must be con- 
sidered, and in course of time the accumulation 
of material becomes bewildering, particularly in 
the absence of adequate indexing. The exigen- 
cies of public administration and of legal prac- 
tise demand collections or compilations of 
statutes for ready reference. In all European 
countries this need is filled by private enterprise, 
and if the work is reliably done (and rival collec- 
tions may constitute reciprocal checks) the lack 
of authenticity coUnts for little as against general 
acceptance. In the United States the practise, 
going back to colonial times, of occasional or 
periodical revision by authority of the legisla- 
ture is employed by both federal and state gov- 
ernments. The United States Revised Statutes 
of 1874 ^ typical example of this method of 

revision. 

A distinction should be made between en- 
acted and merely authorized revisions. A revi- 
sion may be enacted either directly, the entire 
body of statute law in its revised form being 
treated as one or more bills, and put through the 
regular stages (as the Revised Statutes of the 
United States, New York, Massachusetts, Illi- 
nois); or by “incorporation by reference,” a brief 
statute being passed which gives statutory effect 
to the appropriately described and identified re- 
vision prepared by revisers acting under legis- 
lative mandate (as in Georgia in 1895, Laws^ 
p. 98). A revision is merely authorized 
where the legislature orders the work done by 
designated commissioners and provides that up- 
on prescribed examination and certification it 
shall be accepted by the courts as presumptively 
correct; if error can be shown, however, the non- 


revised authentic statute law prevails (as in Ala- 
bama and Kansas and in the edition of 1878 of 
the United States Revised Statutes). From the 
legislative point of view the authorized revision 
is less of a commitment than the enacted revision, 
and it is significant that Congress has so far re- 
fused to give full authenticity to the United States 
Code of 1926. An enacted revision must see to it 
that its repealing provisions are not inadvertently 
excessive, but probably any conceivable formula 
must leave something to judicial construction. 
In the course of time an enacted revision will be 
overlaid with new legislation, and until a new 
revision is made, private enterprise must keep 
the compilation up to date. Thus in Illinois the 
last official revision was made in 1874, and what 
now goes under the name of Revised Statutes is 
predominantly private revision. This difficulty is 
avoided by the Wisconsin plan of having an of- 
ficial reviser, who biennially fits the new enact- 
ments into the official revision. 

In some states revisions are designated as 
codes. There is historical warrant for this in the 
fact that Justinian’s code (as distinguished from 
the Digest) was a statutory revision. However, 
the term code is now more commonly applied 
to the systematic formulation of one of the rec- 
ognized divisions of law through statutory 
enactment, and such a code or codes will then 
be only the smaller portion of the entire body of 
statute law. 

Ernst Freund 
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History and Theory. The history of social 
institutions discloses a gradual evolution from 
the undifferentiated primitive type with its wide 
variety of functions toward the ever increasing 
specialization which is characteristic of modem 
institutions. At first there was no distinction 
between the areas of government, economics and 
religion, and even with the appearance of defi- 
nite political institutions the functions which 
they performed were so generalized that they 
cannot be described as legislative, executive or 
judicial. 

Among all the primitive peoples of the West 
there seems to have been some kind of popular 
assembly which shared with the tribal chief or 
king and with a council of lesser chieftains the 
powers of social control. These primitive Euro- 
pean assemblies were composed of all the free- 
men of the tribe or, as the tribes were integrated 
into larger units, of the citizenry of the nation. 
Measures were proposed by chiefs or nobles, 
perhaps after previous discussion in a council of 
chiefs. The assembly itself possessed no initia- 
tive. Generally discussion was limited to the 
chiefs or at most to the older and more impor- 
tant members. Decisions were reached by accla- 
mation, the clash of weapons or some similar 
demonstration. The body was convoked pri- 
marily for the purpose of hearing announce- 
ments of decisions already reached by the chiefs 
and to secure the cooperation of the people. The 
assembly was in no sense the supreme legislative 
authority. Law was customary and supposed to 
be unchangeable; it was endowed with the sanc- 
tity of divine origin. The political organization 
of the Greek community of Homeric times was 
largely similar to that described. The Homeric 
king could disregard the expressed wishes of the 
assembly, particularly if he was supported by 
the chiefs, but this was always hazardous. The 


possibility of his overthrow through revolution 
was the one effective check on his despotic 
power. 

As the Greek city-state developed, a more 
clearly defined constitutional structure emerged. 
Government was at times oligarchic, at times 
democratic. The political institutions were sub- 
stantially the same in most of the democratic 
city-states. There was generally an assembly, 
called the ecclesia, in some instances composed 
of the privileged, or aristocratic, class; in others, 
as in Athens at the time of Pericles, of the entire 
body of citizens. It was a system of direct democ- 
racy. The Ecclesia in Athens exercised supreme 
authority in foreign policy, the highest judicial 
power, appointed and supervised the magistrates 
and exercised in fact the power of making laws. 
All proposals were prepared and submitted to 
the assembly by a council known as the Boule, 
but a member of the Ecclesia could initiate a 
motion to be referred to the Boule for considera- 
tion. It would seem amazing that the most deli- 
cate questions of state policy — ^negotiations with 
foreign powers, the direction of armies and fleets 
— should depend upon the action of an assembly 
estimated variously at from ten to forty thousand 
citizens. But this was truer in theory than in 
fact. Actual attendance in the Ecclesia was of 
course much less. And it must be remembered 
that the Boule along with outstanding individual 
leaders constituted the real controlling force. It 
was chosen for a term of one year and was com- 
posed of 500 members; all its deliberations 
were devoted to the study of public questions 
to be submitted to the popular assembly. It 
issued the decrees necessary to the ordinary and 
routine conduct of public business; gave specific 
instructions to the magistrates; supervised taxa- 
tion and finance, the administration of justice 
and the ceremonial and religious life of the state. 
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Approval by the Ecclesia was required for all 
important questions. 

In Rome the earliest form of popular assembly 
was probably the unorganized Contio, in which 
the people came together as individuals and 
which was similar in character to other primitive 
European public meetings. In historic times 
there were three forms of gathering organized 
on different bases: the Comitia Curiata, an aris- 
tocratic body composed of curiae\ the Comitia 
Centuriata, organized on a military basis of cen- 
turies; and the Comitia Tributa, organized by 
tribes. These seem to have originated in the 
order mentioned. In all three the people of Rome 
were assumed to be actually convoked. There 
was also the Concilium Plebis, or council of the 
plebeians, in which only the lower class was 
present. The functions of these different bodies 
varied and changed with the passage of time. 
The Comitia Curiata was the assembly of the 
regal period, although it lingered on for several 
centuries thereafter. It was convoked only at the 
instance of the king or interrex, and its proceed- 
ings were surrounded with religious form and 
ceremonial. The matters coming before it were 
of four general kinds: it might be called upon to 
elect a king; criminal cases involving the ques- 
tion of life or death might with the king’s con- 
sent be appealed to the Comitia for trial; it 
listened to important announcements; and it 
decided important questions submitted to it. Al- 
though it was not vested with actual legislative 
power, the king might seek its approval on major 
issues, particularly the question of beginning 
an offensive war. It was particularly concerned 
with questions relating to the gentile organiza- 
tion of the state, such as the admission of a new 
gens into a curia\ the restoration of civic rights 
to an individual; the adoption of an individual 
previously the head of a family into the family 
of another. Decisions on important questions 
were reached by concurrence of a majority of 
curiae\ on less important matters, by the multi- 
tude as a whole. Voting in both cases appears to 
have been by some informal method of accla- 
mation. During the early republic the Comitia 
Centuriata succeeded to most of the important 
functions of the curial assembly. It acquired a 
general right of legislation under certain condi- 
tions, it heard cases on appeal and it elected the 
higher magistrates. Its organization was defi- 
nitely military in character, the people being 
divided into classes and each class into centuries. 
Voting was by centuries, a majority in each cen- 
tury determining its vote and a majority of 


centuries determining the decision of the assem- 
bly. The Comitia Tributa was probably like the 
other popular assemblies a general meeting of 
the populus romanuSy in which both patricians 
and plebeians participated, although some writ- 
ers have identified it with the Concilium Plebis. 
It is impossible to distinguish its peculiar func- 
tions; like the other assemblies it seems to have 
had judicial, electoral and legislative powers. Its 
organization was based upon the tribal structure 
of Roman society, only landowners being en- 
rolled in the tribes. All these assemblies were 
more or less checked and limited by the Senate, 
a body of 300 members in the earlier period 
and of 600 later. The senators were at first 
appointed by the king and later by the consuls; 
but there were definite rules of eligibility based 
on age, occupation, wealth and magisterial status. 
During the early republic the Senate gave pre- 
liminary consideration to proposals to be sub- 
mitted to the Comitia, having in that respect 
much the same relation to the popular body as 
the Boule in Athens. 

Interesting and historically important as are 
the political institutions of Greece and Rome, 
they made no significant contribution to the 
development of modern constitutional govern- 
ment. The legislative assembly of the modem 
state originated in the popular assemblies, the 
folkmoots, of the barbarian peoples who inun- 
dated Roman civilization in the third and suc- 
ceeding centuries. These tribal bodies included 
the entire soldiery of the tribe; in effect, the 
nation in arms. Their actions were confined to 
decisions on matters of supreme importance, 
such as peace and war. With the integration of 
relatively small tribal communities into larger 
aggregations these assemblies disappeared or 
lingered on as subordinate instruments of local 
government, their place being taken by councils 
of powerful men closely associated with the king, 
either as his personal retainers or with the de- 
velopment of feudalism as subjects holding their 
lands directly from him. Such was the Witenage- 
mot of the later Saxon period and the Magnum 
Concilium of the Norman period in England. 
The history of institutional development can be 
more clearly traced in England than upon the 
continent, but the course of evolution is every- 
where substantially the same. It is a mistaken 
view that treats the history of the English Par- 
liament as unique. With the complete feudaliza- 
tion of society the assembly came to reflect the 
stratification which this system involved. The 
various classes — ^higher nobility, lower nobility, 
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higher clergy, lower clergy, townsmen — found 
their places in a body which can best be de- 
scribed by the term estates general. Corporate 
communities such as towns and boroughs were 
also included. The representative principle was 
employed but only in relation to the class, estate 
or corporation; there was no conception as yet 
of the people or nation as a whole. The medi- 
aeval estates general naturally divided along 
class or corporate lines into several separate and 
autonomous bodies. Generally there were three 
estates: nobility, clergy and townsmen; but in 
some instances there were four. Even within the 
estates there were divisions of class or status. 
The upper clergy were distinguished from the 
lower; the higher nobles from the landed gentry; 
or the latter, as in England, from the townsmen. 
That in England the landed gentry and the 
townsmen were united in the House of Com- 
mons — a situation out of which a bicameral sys- 
tem developed — ^was largely accidental. France 
preserved the three distinct estates until the 
revolution, and in Sweden four estates sitting 
separately continued until 1866. These bodies 
were convoked by the king primarily for the 
purpose of voting taxes. That ‘^the king must 
live olf his own*’ was a fundamental principle 
of mediaeval public law, but in emergencies, 
particularly in time of war, he could appeal to 
the estates for financial assistance. Taxation was 
always a voluntary “aid” or “subsidy” and was 
voted by the estates separately, the rates some- 
times varying according to the generosity of the 
different bodies. The meeting of the estates was 
the occasion for a discussion of the affairs of the 
realm and for the framing of statements of 
grievances. Sometimes the voting of taxes was 
conditioned upon the redress of grievances by 
the king. Only gradually did a true legislative 
power emerge. At first proposals for reform were 
submitted to the king in the form of petitions, 
the actual formulation of the statute being left 
to him. In England there emerged eventually 
the procedure by bill which, embodying the 
exact terms of a legislative proposal that might 
not be changed, deprived the king of any dis- 
cretion in the exact statement of the law. The 
enacting clause of a British statute today: “Be 
it enacted by the King’s most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons in this 
present Parliament assembled . . . harks back 
to a time when in theory the king made the 
law and the estates merely consented and ap- 
proved. The estates also had judicial powers. 
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In the evolution of constitutional government 
the period of monarchical absolutism has been 
frequently misunderstood as an interruption in 
the history of the legislative assembly. It was, 
however, an essential stage in the development 
of modem constitutionalism. The great function 
of absolutism in England as upon the continent 
was to weld the various dissevered and dis- 
cordant elements of feudal society into a national 
unity. During this period parliaments and estates 
general either disappeared or became subservi- 
ent instruments of the royal will. The emergence 
of parliamentary institutions in the seventeenth 
and eighteenth centuries is to be explained not 
in terms of a revival of the stratified estates 
general of the Middle Ages, but essentially as 
modern attempts to give expression to a national 
will which came into existence only as the result 
of the centralized and unifying discipline of the 
absolutist period. There are, to be sure, his- 
torical connections between mediaeval estates 
general and modern legislative assemblies; but 
in character and purpose they are fundamentally 
different. The former were feudal, representa- 
tive of class and corporate interests; the latter 
are national, serving the ends of unified peoples 
which have attained national consciousness. 

The modern legislative assembly is much 
more than a mere lawmaking body. Much of its 
work is accomplished through the procedure of 
statute malcing, but in effect many so-called laws 
do not embody that broad rule or norm which 
is the essential characteristic of a true law. A 
primary function of all modern legislative assem- 
blies, not to be confused with lawmaking al- 
though incidentally embodying broad legislative 
policies, is the control of national finances 
through taxation and appropriations. Another 
such function is administrative control. In sys- 
tems of the parliamentary type, like that of 
England, this is evident. Through parliamentary 
questions and interpellations, committee investi- 
gations and reports, debate upon the budget, 
votes of lack of confidence and reverses of the 
ministry on important legislative projects the 
administration is subjected to a minute and con- 
stant oversight. Even in countries like the United 
States, where the doctrine of the separation of 
powers theoretically obtains, the legislative as- 
sembly performs a most important function of 
administrative control. The organization and 
procedure of legislative bodies in the United 
States are not well adapted to the successful per- 
formance of this function. Nevertheless, through 
committee hearings on appropriation bills mak- 
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ing provision for the various services and partic- 
ularly through special investigating committees 
branches of the administration are from time to 
time subjected to supervisory control. On a few 
occasions cabinet members have been forced to 
resign as a result of congressional investigations. 
If the conduct of government may be looked 
upon as similar to the business of a great cor- 
poration, the function of the legislative assembly 
is analogous to that of the board of directors. 
John Stuart Mill thoroughly appreciated the 
importance of this function of administrative 
control and rated it as more significant than that 
of lawmaking. “The proper office of a represen- 
tative assembly,” he said, “is to watch and con- 
trol the government; to throw the light of pub- 
licity on its acts; to compel a full exposition 
and justification of alb of them which anyone 
considers questionable; to censure them if found 
condemnable, and if the men who compose the 
government abuse their trust, or fulfill it in a 
manner which conflicts with the deliberate sense 
of the nation, to expel them from office and 
either expressly or virtually appoint their suc- 
cessors.” 

Other functions which a legislative assembly 
performs are participation in the revision or 
amendment of the constitution, the fundamental 
law of the state; ventilation through its debates 
of general questions of public policy, serving 
thus as an organ of public opinion; acting as an 
executive council to assist the executive; sitting 
as a high court of justice in impeachment cases; 
and canvassing the results of elections to its own 
membership or in some instances to other offices. 
It is a general principle of public law that every 
legislative assembly possesses the power of can- 
vassing the election of its members and judging 
with respect to their legal qualifications. The 
American constitutions, both federal and state, 
specifically confer this power upon each legis- 
lative body. The manner in which both houses 
of Congress and those of the state legislatures 
have exercised this power has frequently been 
criticized. Election contests are likely to be de- 
cided by a party vote regardless of the respective 
merits of the contestants. The Constitution of 
the United States permits either house of Con- 
gress to exclude a member by a two-thirds vote; 
but this provision has not been utilized and 
instead thfere has been an inclination to deny a 
seat because of excessive although legal use of 
money in securing the election, because the per- 
son elected is deemed not of good moral char- 
acter and perhaps for other reasons. In April, 


19^0, the lower house of the New York legis- 
lature excluded five duly and legally elected 
members, who possessed all the constitutional 
qualifications, for the reason that they were 
Socialists; although they were returned to the 
house in a special election held in September, 
three of them were excluded once more. The 
incident constitutes a dangerous precedent in 
parliamentary procedure and has been generally 
condemned as threatening the very foundations 
of constitutional government. It is significant 
that the English House of Commons, the most 
powerful legislative body in the world, has trans- 
ferred to an impartial tribunal its power to pass 
on the election and qualifications of its mem- 
bers. British experience has overwhelmingly 
justified the principle that these questions should 
be judicially determined. 

Even in the making of laws the legislative 
assembly is only one of several governmental 
and extragovemmental agencies. In the parlia- 
mentary system all important legislation is initi- 
ated by the ministry and the legislature’s func- 
tion is reduced to mere acceptance, with such 
minor amendments as the ministry will agree to, 
or rejection, which is likely to entail a minis- 
terial crisis with all its ensuing consequences. 
In the United States the executive has a large 
share in the making of laws. Through his mes- 
sage the president or governor can focus the 
attention not only of the legislative body but of 
the public generally upon those matters on 
which he believes legislation is desirable. The 
community looks to the executive for an effective 
program of legislation and holds him respon- 
sible for the translation of party platfonn pledges 
into legislative enactments. As the leader of his 
party he is in a position to shape and mold the 
course of legislation to a very large extent. The 
executive also possesses in the veto power a 
direct and effective participation in the formal 
as well as the actual procedure of lawmaking. 
The considerable use of the initiative and refer- 
endum constitutes a limitation upon the law- 
making function of legislative assemblies from 
another direction. 

Modem legislatures are generally bicameral, 
the two houses being presumed to represent 
different cross sections of the general interest 
{see Bicameral System). Upper chambers have 
been constituted in a great variety of ways, the 
underlying purpose of the various devices being 
to remove them from the influence of the mass 
of the people. Indirect election and the limita- 
tion of constituencies by qualifications of wealth, 
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class privilege or official position are two such 
devices. Upper chambers have often rested on 
the principle of equal representation of the con- 
stituent member states in a federation regardless 
of disparity of population; they have often con- 
sisted of a hereditary nobility with no elective 
element; or their members have been entirely 
or largely appointed by the executive. 

The principle which has determined the com- 
position of the lower house or of the single 
chamber in unicameral systems has generally 
and increasingly been that of election by direct, 
secret, equal and universal suffrage, for relatively 
short terms. There are two prevailing methods 
by which members of a popularly elected legis- 
lative body are chosen: by single member dis- 
tricts and by a general ticket for larger areas — 
what the French call scrutin de liste. During the 
Third Republic France has swung back and 
forth a number of times between these two sys- 
tems. The single member district system is 
generally found in Anglo-Saxon countries. The 
system of the general ticket is common in west- 
ern Europe, where it is frequently combined 
with proportional representation. Under the 
single member district system, when the sup- 
porters of one party are largely consolidated in 
one section of the country, as is the case with 
the Democratic “solid south” in the United 
States, this party, although polling an actual 
majority of all votes cast, may return only a 
minority of the representatives. The surplus 
votes in those constituencies which are over- 
whelmingly of one political faith arc in effect 
wasted. The single member district system is 
the basis of gerrymandering, of so constructing 
electoral districts as to give an unfair political 
advantage to the party which happens to be in 
power when the districting occurs. In the United 
States the virtual requirement that members of 
Congress and of the state legislatures be resi- 
dents in the districts which they represent seri- 
ously restricts the range of choice and results 
in the loss to the public service of able repre- 
sentatives who have been defeated in their dis- 
tricts but who might easily be elected from other 
districts; in England there is no such restriction. 
The residence qualification tends also to localize 
politics, to enforce upon each representative the 
narrow view' of the effect upon his constituency 
of every legislative measure instead of encour- 
aging a national point of view. 

The internal organization of modem legis- 
lative assemblies is primarily based on the com- 
mittee system. Committees are used in all mod- 
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em legislative assemblies and their employment 
has greatly increased as the volume and com- 
plexity of legislation have grown. But in govern- 
ments of the parliamentary type they are merely 
investigatory bodies useful in relieving the house 
as a whole of much of the work preliminary to 
legislation. In the American Congress and state 
legislatures they actually frame the * measures 
whieh are presented to the chamber, and tliey 
possess the power of determining w'hat bills 
shall be considered. The real work in American 
legislative bodies is done in the committees, not 
on the door of the house, and a member’s influ- 
ence and iinpoi tance depend largely on his com- 
mittee appointments. “Congressional govern- 
ment,” said Woodrow Wilson, “is Committee 
government.” In Great Britain the function of 
legislative control is perfonned by the cabinet, 
which from this point of view may be considered 
as the central and supreme committee of the 
House of Commons. 

The marked increase during the last genera- 
tion in the amount of legislation and in the 
complexity and technical character of the ques- 
tions w'hich arise has led to the creation of 
various agencies w'hich serve as aids and auxilia- 
ries to the legislative assembly in its work of 
lawmaking. The most notable of these are the 
legislative reference bureaus which exist in a 
number of the American states. These bureaus 
are staffed by experts highly trained in law, 
economics and political science. They are non- 
partisan. Their purpose is to make available to 
the members of the legislature all the facts which 
are relative to any question which may be the 
subject of legislation, and to this end they carry 
on constant research between the sessions. They 
assist the members in the actual drafting of bills, 
which often requires a degree of technical skill 
not possessed by the members themselves. Simi- 
lar bureaus exist in many American cities and 
perform a like service in connection with munic- 
ipal legislation. There are three types of such 
bureaus. Some are voluntary organizations main- 
tained by private endowment; others have been 
established by the government itself and con- 
stitute official departments; while a third class 
are attached to state and other universities and 
enjoy a position of academic independence both 
from the government which they serve and the 
economic and business interests which private 
endowments might imply. In England the office 
of parliamentary counsel to the Treasury assists 
the ministry in the technical drafting of govern- 
ment bills but does not undertake the investi- 
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gatory functions of American legislative refer- 
ence bureaus. 

The operation of legislative assemblies de- 
pends directly upon the party system as it is 
organized within the chamber. This is related 
to the party system in the country at large, but 
the relation is never very close. Under no system 
of election is the chamber a perfect reflection 
of the political divisions among the voters. In 
Anglo-Saxon countries the two-party system 
tends to prevail both in the electorate and in the 
chamber, while in other countries numerous 
political groups exist, representing a wide vari- 
ety of attitudes from extreme right to extreme 
left. The parliamentary form of government 
presupposes the biparty system in the chamber. 
It operates normally only when a majority party 
is in possession of the government and respon- 
sible through the cabinet for a program of legis- 
lation. The minority opposition party here per- 
forms the essential function of criticism. On the 
continent under the group system there is sel- 
dom a single majority party, and the government 
rests upon more or less temporary coalitions or 
blocs, which have no counterpart in the electo- 
rate at large. The fluctuating character of these 
coalitions constitutes an element of extreme in- 
stability. At times the House of Commons in 
England has been divided among three parties. 
As a result the government has had to secure 
the support of two parties, with a consequent 
insecurity of its position and a weakening of its 
program. In the United States, where respon- 
sibility for a legislative program is not central- 
ized in a cabinet, party lines in the chamber arc 
seldom sharply drawn. The alignments on im- 
portant measures cut across party lines. There 
is an increasing tendency to form blocs, such as 
the agricultural bloc, the prohibition bloc, the 
World Court bloc, which have no relation to 
party divisions. Even such questions as the tariff 
have ceased to be party questions. Yet the party 
organization is preserved. The speaker of the 
House of Representatives is chosen as a party 
leader; the chairmen of all committees are drawn 
from the dominant party, which also has a 
majority on every committee. There is less and 
less correspondence between the party organi- 
zation of the chamber and the work of legisla- 
tion, financial provision and administrative con- 
trol for which, supposedly, that organization 
exists. 

In unitary systems of government the national 
legislature possesses in theory the entire law- 
making authority. By delegation regional and 


municipal bodies may enact ordinances or by- 
laws within the scope of the powers delegated. 
In federal systems, on the other hand, the su- 
preme legislative power under the constitution 
is divided between the national assembly and 
state legislatures. Each is supreme within its own 
sphere. In the United States, Congress is given 
by the constitution certain powers and to the 
states are reserved all other powers not specifi- 
cally denied. Originally the municipalities de- 
rived their powers from statutes which the state 
legislature passed, but the tendency during the 
past fifty years has been to provide in the state 
constitutions for the adoption of “home rule’* 
charters by the cities, which to a considerable 
extent give to the municipal authorities a con- 
stitutional status and enable them to escape 
from statutory control by the state legislature. 
One finds a large degree of parallelism in the 
organization and procedure of the state legisla- 
tures in the United States. There has been an 
obvious imitation of Congress. All American 
legislatures are bicameral; in all the upper cham- 
ber is chosen from larger districts than the lower; 
in all the committee system is employed in much 
the same way as in the national body; one dis- 
covers in all the same influence of the lobby, the 
same subjection to party control, the same tend- 
ency to disregard party lines on questions of 
vital importance. 

Probably the most widely prevalent and most 
frequently discussed tendency in modem con- 
stitutional government is the decline of the 
legislative assembly and the corresponding en- 
hancement of the position and power of the 
executive. This tendency is as noticeable in Eng- 
land and upon the continent as it is in the United 
States. Clearly in evidence before the World 
War, it has expressed itself in even more striking 
fashion during and since that period. The estab- 
lishment of executive dictatorships in Italy, 
Hungary and Jugoslavia furnishes visible ex- 
amples of a universal loss of confidence in this 
agency of government. The profound distrust 
with which legislative assemblies are coming to 
be viewed is the product of a number of causes. 
The highly complex and integrated character of 
modern economic and social organization de- 
mands a corresponding integration of legal and 
governmental control. The problems with which 
legislation has to deal are becoming more and 
more difficult, requiring a degree of specialized 
knowledge and expertness which are possessed 
only by permanent, administrative officials. 
With the extension of the scope of government 
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to include a wide array of public services the 
business of government is becoming more ad- 
ministrative and relatively less legislative in 
character. All of these factors are important, but 
probably the most significant cause is the in- 
creasingly unrepresentative character of legis- 
lative assemblies. 

The theory underlying modem constitutional 
government is simple, and it was fairly adequate 
for the relatively simple conditions of the later 
eighteenth and the early nineteenth century. 
The basic assumption was that each individual’s 
conduct was motivated by a rational self-interest. 
Government should be the expression of the 
collective will of the voters, who for practical 
purposes are equivalent to the people. The rep- 
resentative body ought faithfully to reflect and 
give expression to this general will. The enacted 
law was thus viewed as the formulated will of 
the people, and the legislative assembly was 
obviously the best possible instrument for giving 
effect to the popular will. Today every tenet of 
this theory of democracy is being questioned. 
The individual citizen responds to all sorts of 
motives, some of them far from rational. Legis- 
lative assemblies are seen to be conglomerate 
bodies representing a wide variety of social and 
local interests and are played upon and influ- 
enced by these interests through lobbies and 
other powerful extralegal organizations. 

Generally untouched by the law, these lobbies 
exercise an influence that cannot be measured. 
Suspicion of devious and improper methods 
constantly attaches to the lobby. Occasionally 
an incident occurs which reveals definitely rep- 
rehensible practises. A number of states have 
enacted laws requiring the registration of all 
lobbyists and full publicity concerning their 
activities, but these measures have not proved 
very effective. On the other hand, the lobby does 
constitute, albeit in an unsatisfactory form, that 
representation of interests which legislative as- 
semblies are charged with failing to achieve. 
Perhaps the solution of the problem of the lobby 
lies in giving it full legal recognition and incor- 
porating it in some fashion into the actual mech- 
anism of government. 

“Nothing short of a new type of legislative 
body,” says Professor C. G. Haines, “and a very 
much changed form of executive and adminis- 
trative organization, with a well worked out plan 
of correlation between the two departments, will 
render modem governments competent to meet 
the exigencies of present political, social and 
economic life.” A wide variety of proposals and 


some actual experiments offer the student of 
politics material for a study of this problem. 
The transformation of the legislative assembly 
into a body more representative of the increas- 
ingly diverse interests of the political commu- 
nity has been sought through various plans of 
proportional and minority representation. 

A far more fundamental reform, the system 
of functional representation {q>v.)y is proposed 
by the guild socialists and by such students as 
Leon Duguit, Harold J. Laski and Sidney and 
Beatrice Webb. In various forms it has actually 
been introduced in a limited fashion in several 
of the revised constitutions of continental Eu- 
rope. By this system the occupational or eco- 
nomic group instead of the territorial or geo- 
graphical area is made the basic constituency 
for the election of members to the legislative 
assembly. In most of the plans proposed or in 
practise the body thus chosen does not com- 
pletely replace the assembly elected by geo- 
graphical areas. In the proposals of such writers 
as Laski and the Webbs the functional assembly, 
while not entirely replacing the existing political 
legislature, would also be endowed with broad 
powers of actually making laws in certain fields. 
The Soviet system in Russia undertakes a com- 
plete substitution of the functional principle of 
representation for that of geographical areas. 

On the surface these proposals and experi- 
ments would appear to constitute a return to the 
mediaeval system of class and corporate repre- 
sentation. They are indeed in some instances 
connected historically with vestigial survivals of 
the old estates general which were to be found 
in certain communities down to the World War. 
They are, however, essentially radical departures 
from the system of constitutional government 
under which the modern national state has been 
organized. Should they succeed in winning a 
permanent and significant place in the mech- 
anism of government, their advent will consti- 
tute a new and important stage in the evolution 
of legislative assemblies. 

W. J. Shepard 

United States. Congress^ the national legis- 
lative body, is bicameral, with a House of Rep- 
resentatives chosen for a two-year term on a 
population basis and a Senate composed of 2 
senators from each of the states, elected for six 
years, with the terms of one third of the mem- 
bership expiring biennially. This arrangement 
was one of the great compromises agreed to in 
the Philadelphia Constitutional Convention, 
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when the more populous colonies argued for 
representation in proportion to population, 
while the smaller ones wished to retain the equal 
representation provided for in the Articles of 
Confederation. 

The Senate was given some special functions 
of an executive and judicial character, including 
confirmation of appointments, ratification of 
treaties and trial of impeachments. It was to 
have legislative power equal with that of the 
House of Representatives, except that bills for 
raising revenue must originate in the body which 
was closer to the people — a provision which in 
practise has come to mean that the enacting 
clause must originate in the House. The Senate 
can and does amend finance measures beyond 
all recognition. Impeachment proceedings are 
brought in the House of Representatives with 
the Senate acting as a high court to try them. 

The framers of the constitution intended the 
House of Representatives as the more popular 
to be the more powerful body in the congres- 
sional system. That hope was in a measure 
realized so long as the number of representatives 
remained small. The first House had 65 repre- 
sentatives — one for every 30,000 inhabitants not 
including Indians not taxed and including slaves, 
five slaves counting as three free men. After 
each decennial census, however, with only two 
exceptions the House has grown in size despite 
the fact that the number of inhabitants per con- 
gressman has constantly increased, reaching 
211,877 in 1910. No agreement on the size of 
the House was possible after the census of 1920, 
but a law passed in 1929 kept the number of 
representatives at the 1913 figure of 435 for 
apportionment under the census of 1930. As a 
result of shifts of population twenty-one states 
lost from I to 3 representatives and eleven states 
gained from i to 9 each. This figure 435 makes 
the House of Representatives smaller than the 
lower chamber of England, France or Ger- 
many, but as its numbers have grown its strength 
vis-a-vis the Senate has decreased. 

As a result of the greater complexity of legis- 
lation and the unwieldy size of the House leg- 
islative committees have become more and more 
important. Debate on the floor is used now 
more and more not to influence votes but for 
its effect on the galleries and newspapers. In- 
creasingly rigorous leadership has been neces- 
sary, but it has been an irresponsible leadership, 
which has accelerated the decline of the author- 
ity and influence of the House. The speaker 
unlike his British model is a party leader, sharing 


his control of the House with the majority mem- 
bers of the rules committee, the floor leader of 
the majority and the steering committee. The 
great power of the speaker with regard to recog- 
nition of representatives and appointment of 
committees and its autocratic exercise by a suc- 
cession of speakers led to the revolt against 
Speaker Cannon in 1910. Thereafter the speaker 
individually has not been so powerful and his 
former control over legislation is now held by 
the combined leadership of the House. 

The House has also suffered somewhat be- 
cause of its excessively local basis. The consti- 
tution stipulates only that a representative must 
be an inhabitant of the state from which he is 
chosen. This by a rarely broken custom has been 
taken to mean that a representative must be an 
inhabitant of the congressional district from 
which he is elected. In Great Britain the absence 
of any such constitutional or customary require- 
ments has been a great safeguard against paro- 
chialism and has helped to keep up the level of 
ability in the House of Commons. The House 
of Representatives has suffered from the oppo- 
site tendency. The representative is too much 
inclined to think in terms of his own district 
rather than to take a national view of questions. 
Senators also represent their specific states, but 
the area of these constituencies is larger and the 
term of service is three times as long. Moreover 
a representative is elected in November and 
does not begin his work normally until Decem- 
ber of the following year (there may be a special 
session any time after March 4) and then must 
stand for reelection in November of the next 
year. He must therefore always be building his 
political fences. Living in the shadow of his 
constituency he can never be unmindful of the 
repercussions which his congressional activity 
may have in his district. 

This congressional calendar means also that 
the so-called short session of every Congress 
contains a number of “lame ducks” — ^represen- 
tatives, that is to say, who have failed of reelec- 
tion but who continue to legislate for three 
months. There are lame ducks in the Senate 
also, but the anomaly is more frequent and more 
bitterly complained of with regard to the House 
of Representatives. The House was reluctant to 
show any interest in reform. Five times the 
Senate by overwhelming majorities favored a 
constitutional amendment abolishing the short 
session of Congress, bringing a new House into 
session two months after election and providing 
for the inauguration of the president after a two 
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months* rather than a four months* delay. But 
up until 1932 the House was unwilling to aban- 
don for a faster schedule arrangements which 
had been made in the days of the stagecoach, 
when it took weeks to reach Washington from 
the outlying sections of the country. In March, 
1932, a resolution proposing such a constitutional 
amendment was ^ally passed by the House and 
submitted for ratification to the state legislatures. 

These are some of the reasons why the House 
of Representatives has not fulfilled the hopes 
of the founding fathers that it would be the more 
powerful branch of Congress. In addition to the 
advantages inherent in its small membership 
and in the freedom of debate on which it insists 
the Senate has gained authority as a result of its 
special functions. Impeachment has been little 
used, but as a check on the president’s appoint- 
ing power and as the body associated with the 
president in treaty making the Senate has been 
far more powerful than the framers of the con- 
stitution expected it to be. 

The intention of the framers to make the 
Senate a sort of executive council acting in rather 
regular collaboration with the president has 
failed of realization because senators and the 
president are party men as well as statesmen and 
because the Senate prefers to be a check rather 
than a collaborator. Separation — even antag- 
onism — has become more and more pronounced. 
The Senate looks upon itself as the body which 
can save the country from the disasters with 
which it is threatened through treaties negoti- 
ated by the executive. While the Senate rarely 
objects to cabinet appointments, there has de- 
veloped what is known as “senatorial courtesy’* 
in cases of lesser positions. This means that the 
Senate recognizes the right of each of its mem- 
bers to approve presidential appointments from 
his state. The extremes to which this practise is 
occasionally carried serve to reduce the standing 
of the Senate with the country. 

It is difficult to gauge “standing** or “uiflu- 
ence.” It is reasonably clear, however, that in 
the period immediately before the adoption of 
the Seventeenth Amendment — providing for the 
election of senators by popular vote rather than 
by the state legislatures — ^the Senate was de- 
clining rather decidedly in prestige. There were 
too many cases in which legislative election had 
been secured by improper influences. The pe- 
riod of popular election has been too short to 
warrant generalizations as to the effect of the 
change on the quality of the Senate and the kind 
of senators who have been chosen, but there is 
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one curious result, which is doubtless more ex- 
treme than it would have been if the original 
method of legislative choice had been adhered 
to. To a far greater degree than the House of 
Representatives the Senate is hospitable to in- 
surgent causes. The longer term is an encour- 
agement to independence, and the fact that i of 
96 members of a legislative body which does not 
limit debate can always get some kind of hearing 
is an incitement to irregularity. For irregularity 
is much more dramatic than standpattism and is 
more easily translated into prominence. 

If the Senate were recruited on the basis of 
population with no state having fewer than 2 
senators. New York would have 270. Eighteen 
of the smaller commonwealths just about equal 
New York in population and from these small 
states come a number of the “insurgent’’ sena- 
tors. The phenomenon is in some ways remi- 
niscent of the rotten boroughs which, it was 
boasted, sent some of the most influential British 
statesmen to the House of Commons. From 
another angle the Senate presents the paradox of 
giving more adequate representation to the agri- 
cultural interests of the country than does the 
House of Representatives. 

Insurgent senators have been prime movers 
in the recent increase of senatorial supervision 
over executive and administrative activity. This 
may be because of the character of the particular 
senators or because their constituencies have 
such a political complexion that they would in 
any event send representatives to Washington 
who were more or less irregular. Whatever the 
explanation of the leadership, the fact is that as 
a critic of the executive the Senate has come to 
play a more and more important role. A party 
majority cannot suffice to protect a president 
and his administrative officials, since freedom of 
debate in the Senate permits filibustering which 
may delay a legislative program. A small group 
may therefore coerce a majority into accepting 
its investigating program as the price of adhering 
to the legislative time table. The right of any 
senator to speak out at well nigh any time on 
what he conceives to be maladministration may 
persuade a party majority or the executive to 
conclude that an investigation which elicits facts 
is preferable to an auto-da-fe of innuendo and 
rumor. 

Here also as well as in the matter of appoint- 
ments senatorial courtesy is not unimportant. 
Certain senators may at some future day wish 
investigations of their own. Consequently even 
though they may not desire them they are in- 
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dined not to object to investigations demanded 
by their colleagues. Misused on occasion, looked 
upon frequently as an avenue of personal pub- 
licity for particular senators concerned only sec- 
ondarily with improvements of administration, 
the inquisitorial power of the Senate is never- 
theless of the highest importance. With the 
House of Representatives in bondage to its lead- 
ers, with debate there rigorously limited, the 
Senate is the only forum in which there can be 
criticism of the executive. Only through its 
committee investigations can the United States 
Congress exercise some supervision over the 
executive comparable to that day by day scrutiny 
of administrative action which must be endured 
by executives under a parliamentary system. 

In most European systems the more popu- 
larly elected branch of the legislature is decid- 
edly more powerful than the upper chamber. 
Even when both branches are elected the lower 
chamber is usually more influential. In the 
United States Congress the Senate is by all odds 
more influential than the House of Representa- 
tives; nor does the country manifest any desire 
to disturb this balance, although there is much 
criticism of the action (or more frequently in- 
action) of the Senate on treaties and of its hos- 
tility to the president. In short, the Senate be- 
cause of its special executive functions, its 
inquisitorial activities, its coordinate legislative 
powers, its partial renewal and its constantly 
increasing corporate amour propre is perhaps the 
most powerful legislative chamber in any system 
of popular government. 

For these reasons in part we have the phe- 
nomenon — peculiar to the United States — of 
men leaving cabinet posts to serve in the Senate 
or declining to leave the Senate for cabinet posts. 
Membership in the House has ceased to have 
the attractions which it had, say, when John 
Quincy Adams after serving as president was 
elected as a representative. One reason is that 
representatives do not compete for political 
prizes — ^that is, executive posts — as do members 
of the legislature in a parliamentary system. The 
rules prevent them even from achieving promi- 
nence. With only 96 senators, on the other hand, 
and with freedom of debate any senator can 
become prominent. Hence representatives are 
always anxious for promotion to the upper 
chamber, which drains the House of some of 
its best men. 

Representatives nevertheless serve for a larger 
number of consecutive terms, and the turnover 
is not laige. When the Seventieth Congress con- 


vened, for example, of the 435 members of the 
House only 53 were novices. It frequently hap- 
pens that as many as 15 state delegations— 
including sizable ones — are unchanged as the 
result of an election. In the Sixty-ninth Con- 
gress, on the other hand, one half of the senators 
were serving their first terms. The fact is not 
sufficiently realized moreover that when the 
House of Representatives swings from one party 
to another it does so because of changes in a 
relatively few “doubtful” districts. Dr. Paul D. 
Hasbrouck in Party Government in the House of 
Representatives (ch. ix) has tabulated the results 
of seven congressional elections from 1914 to 
1926 inclusive. This period was a fluid one in 
American politics. For these seven elections 122 
districts were always Democratic and 148 were 
always Republican — 62 percent of the total. 
Hence the real struggle for the control of the 
House of Representatives was concentrated in 
barely more than one third of the congressional 
districts. The results of these contests deter- 
mined whether the House was to be Democratic 
or Republican. The south is the most solid area 
and next comes New England. The west central, 
central and Pacific states shift their congressional 
allegiances with relative infrequency. The larg- 
est percentages of change are in the middle 
Atlantic, the mountain and the border states. 
Control of the Senate likewise passes from one 
party to another because of the results in doubt- 
ful states. There is a good deal of undebatable 
territory in senatorial elections also and the acci- 
dent of whether the biennial choices of one third 
of the Senate occur in safely Democratic, safely 
Republican or doubtful states has great influ- 
ence on the composition of the upper chamber. 
The verdict of the country may be the verdict of 
no more than sections of the country. 

In quantity of legislation Congress probably 
leads all other representative assemblies. At the 
second session of the Seventy-first^ Congress 
(December 2, 1929, to July 3, 1930) 8223 bills 
and resolutions of various kinds were intro- 
duced. House committees reported 1918 items, 
of which 1403 were acted upon in some way. 
The statute book was enlarged by the addition 
of 518 public laws, 84 public resolutions and 281 
private laws and resolutions. Congress was in 
session 156 days. Figures such as these grow 
larger and larger despite an increasing tendency 
to delegate legislative authority to the executive. 
In part the burden is much greater than it 
should be fcecause of an unwillingness to permit 
private bill legislation and claims to be handled 
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by a special procedure, as is done in Great 
Britain. In part also, as has been said, the meager 
opportunities which Congress has for informing 
itself of and criticizing executive action mean 
that it attempts to make legislative restrictions 
on administrative discretion more and more 
severe. 

The personnel of Congress is recruited from 
a rather narrow occupational basis. More than 
half of the senators and nearly two thirds of the 
representatives are lawyers. Merchants, farmers 
and journalists are next in order but none of 
these runs to more than 10 percent. In compari- 
son with the House of Commons or the French 
Chamber of Deputies with their sharp class divi- 
sions the congressional situation is striking. 
Labor is practically unrepresented. At the other 
end of the scale the rentiers are few. In short, 
it may be said that Congress is controlled by 
lawyers and modest lawyers at that, for those 
with lucrative connections rarely try to enter 
Congress. As might be expected from the unreal 
party groupings in the United States, it is the 
middle class, the bourgeoisie, rather than the 
aristocracy, the plutocracy or the proletariat 
which is represented in the American legisla- 
ture. Nor are there many so-called intellectuals 
in Congress. All of which may be said to result 
from the conservatism of the two major parties, 
the weakness of third party movements, the 
choice of the cabinet outside of Congress, the 
fact that business and the professions are a 
greater lure to ability than is public service, the 
connection of residence with representation, and 
the size of the country. 

Of late it has become increasingly fashionable 
to complain of Congress and to sneer at it. One 
reason is the lack of responsible leadership. 
Another is the president’s ability to command 
the avenues of publicity. Business in Congress 
is so complex and so uninteresting in its details 
that issues must be highly important to attract 
much attention. Ordinary routine is exciting to 
the newspapers only if it is disorderly or humor- 
ous. There is usually much bipartisan voting, 
with rarely a clear clash of parties. By and large, 
however, in contests with the president Con- 
gress is as frequently on the side later approved 
by the country as is the executive. In such con- 
troversies Congress frequently has a bad press, 
since the congressional case must be constructed 
from a variety of converging views which may 
be indifferently expressed, while the executive 
is able to put before the coimtry a clear, simple 
case. Nevertheless, it may be said that in general 


Congress adequately represents the country, 
that under strong presidents who furnish real 
leadership it is complained of less frequently 
than under weak presidents and that on an aver- 
age its collective intelligence is not measurably 
inferior to the intelligence of the average presi- 
dent. 

Lindsay Rogers 

State Legislatures. The legislative depart- 
ments of the state governments are organized 
and operated in accordance with the provisions 
of the state constitutions. In each of the forty- 
eight states the constitution now in force pro- 
vides for a department of legislation consisting 
of two branches, in which the legislative power 
is vested. The structure of these two branches, 
generally called the senate and house of repre- 
sentatives, and the mode of electing their mem- 
bers are always definitely prescribed and the 
legislative process in each branch is more or less 
carefully regulated. But the meaning of the term 
state legislature has never been precisely de- 
fined, and the nature of the legislative power 
still remains to be fully explained. 

There are several references to the legislatures 
of the states in the federal constitution. It is 
provided that the time, place and manner of 
electing United States senators and representa- 
tives shall be prescribed in each state by the 
legislature thereof, and in 1932 the United 
States Supreme Court decided that for the pur- 
poses of this provision the state legislature in- 
cludes the governor in so far as his approval is 
required by the state constitution for the adop- 
tion of legislative enactments (Smiley v. Holm, 
285 U. S. 355). But the approval of the governor 
has never been required for the ratification of 
amendments to the federal constitution by a 
state legislature, and the United States Supreme 
Court has decided that the state electorate is not 
included in the legislature in states where legis- 
lative enactments may be referred to the voters 
for their approval in accordance with provisions 
of the state constitutions. It has not yet been 
determined clearly what is meant by the term 
legislature in the provision of the federal con- 
stitution which relates to the granting of consent 
on behalf of a state to a division of the state or 
to its junction with another state, but apparently 
the term does not include the governor in the 
provision relating to applications by state legis- 
latures for federal protection against domestic 
violence. 

The nature of the legislative power is likewise 
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ill defined. The state constitutions unlike the 
Constitution of the United States do not under- 
take to enumerate all the powers which are con- 
ferred upon the legislative department of the 
government, nor do they attempt to define leg- 
islative power. Many powers conferred upon the 
legislatures are specified in the state constitu- 
tions; many others, which seem to be legislative 
in their nature, are specifically denied; and nu- 
merous legislative enactments are contained in 
the state constitutions themselves. But the na- 
ture of the power, as Jefferson suggested in his 
Notes on Virginia^ must still be left to the deter- 
mination of “reason”; that is, of the state and 
federal courts. Jefferson himself expressly de- 
nied that reason was to be governed in this 
matter by the precedents established in England 
and in the American colonies before the revo- 
lution. But colonial experience, as reflected in 
the prevailing notions of the American people 
at the time of the revolution, undoubtedly ex- 
erted a preponderant influence upon the devel- 
opment of the concept of legislative power. The 
colonial assemblies had been generally regarded 
as the strongest bulwarks of popular liberties, 
and the destruction of royal and parliamentary 
authority by the revolution swept away the prin- 
cipal barriers to the uncontrolled supremacy of 
the department of government in which the 
people reposed the greatest confidence. Despite 
the general adoption of constitutions in the 
original states, proclaiming the doctrine of the 
separation of powers as the foimdation of the 
American political system, the checks which 
were introduced upon the authority of the legis- 
latures were wholly inadequate, except in New 
York and Massachusetts, to establish an effective 
balance between the three governmental depart- 
ments. The original state governments were 
mostly governments characterized by the prac- 
tical supremacy of the legislatures and the con- 
stitutional predominance of the legislative power. 

The subsequent constitutional history of the 
states has been largely the history of the intro- 
duction of further checks upon the power of the 
legislatures and the establishment of a more 
stable balance between the departments of state 
government. These checks have taken various 
forms. In the first place, the authority of the 
legislatures has been checked by the grant of 
powers to the other departments of state govern- 
ment. The legislative power of the executive 
department has been strengthened by the estab- 
lishment and expansion of the gubernatorial 
veto, by the adoption of the executive budget 


and by the development of executive leadership 
in state politics. The authority of the legislatures 
has been further curtailed by the development 
of the power of judicial review of legislation and 
by the introduction of processes for direct legis- 
lation by the people — ^the initiative and referen- 
dum — and for local and especially municipal 
home rule. The state legislatures have lost power 
also in consequence of the growth of federal 
centralization, especially through the expansion 
of the authority of Congress under the interstate 
commerce clause and of the Supreme Court 
under the Fourteenth Amendment. Originally 
the state executive and judicial officers in many 
states were dependent upon the legislatures for 
their elections and were incapable of exercising 
freely even the powers which were recognized 
as non-legislative in character, but the universal 
adoption of the system of direct popular election 
of executive officers and the general adoption of 
direct popular election of judges gave these de- 
partments the necessary independence for a 
vigorous exercise of their powers, both legis- 
lative and non-legislative. Thus the effective 
separation of powers called for by the original 
theory of state government was gradually estab- 
lished in practise, and a workable system of 
checks and balances brought into existence. 

Secondly, the authority of the legislatures has 
been restricted by the adoption of direct con- 
stitutional limitations upon legislative powers 
and procedure. These limitations have grown 
out of the abuse of power by the state legislatures 
and have generally been designed to redress 
specific grievances. Illustrations of substantive 
limitations upon legislative power are the pro- 
hibitions against granting pardons or divorces 
by legislative act, the prohibitions against taxing 
property at other than uniform rates and the 
prohibitions against special private and local 
legislation where general laws of uniform appli- 
cation may be enacted. Procedural limitations 
upon legislative power have become even more 
important than substantive limitations. Illus- 
trations of such limitation may be found in the 
requirements that a bill shall relate to but one 
subject, which shall be fairly described in the 
title; that all bills shall be read in full on three 
separate days in each house; that the yeas and 
nays shall be recorded on demand of a certain 
number of members; that bills shall not be in- 
troduced after a certain number of days follow- 
ing the opening of a legislative session nor within 
a certain number of days of the close of the 
session; that proposed amendments shall be 
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printed for the use of members before a final 
vote may be taken; that no bill shall be consid- 
ered for final passage unless previously referred 
to a committee and reported therefrom; and 
above all that no person be deprived of life, 
liberty or property without due process of law 
or denied the equal protection of the laws. 
Furthermore the authority of the legislatures is 
limited indirectly by the restriction of the fre- 
quency and duration of legislative sessions. In 
most states regular sessions are held biennially 
and may extend from forty to ninety days. In a 
few states these limitations are supplemented by 
penurious restrictions upon the payment of leg- 
islators designed to discourage them from meet- 
ing for more than the prescribed minimum 
period. 

These extensive constitutional limitations 
upon legislative power and procedure betray a 
deep and persistent distrust of the state legis- 
latures. The principal causes of this distrust 
have been the predominance of personal and 
local interests over the general welfare in legis- 
lative deliberations, the inability of the legisla- 
tures to avoid needless extravagance and waste 
in the management of the state finances and 
their practical incapacity to protect the public 
interests against invasion by powerful special 
interests. Despite these constitutional limita- 
tions the volume of private and local legislation 
of a special nature continues excessive in many 
states and the volume of public general enact- 
ments reveals the incompetence of the legisla- 
tures to exercise effectively the powers which 
they have been permitted to retain. The state 
law index, which is prepared by the Library of 
Congress and contains an index and digest of 
the legislation of the states, shows that in the 
course of a typical biennium the state legisla- 
tures pass some sixteen thousand acts, filling 
more than twice that number of pages in the 
statute books. This does not include the bills 
passed by the legislatures but killed by executive 
vetoes, of which in one recent year there were 
more than a thousand. In addition the governors 
killed parts of another thousand bills without 
destroying the bills in their entirety. Of the bills 
vetoed by the governors in this year fewer than 
10 percent were reenacted by the legislatures, 
and it is probable that this high mortality of 
state legislation is no more than normal. Bills 
are frequently vetoed, not only because they 
seem to the governors inexpedient but also be- 
cause they are duplicates of other bills previ- 
ously enacted or are defectively drawn or are 


for purposes which can be properly accom- 
plished under general laws or should be pro- 
vided for, if at all, by amendments to general 
laws. In addition a substantial number of bills 
are declared unconstitutional each year by the 
state and federal courts, either because they ex- 
ceed the powers of the state legislatures or 
because they have been enacted in an improper 
manner. A few years ago this number apparently 
ran nearly as high as a hundred bills per annum, 
including the decisions of all the state and fed- 
eral courts, and it is probably higher at the 
present time. Finally, a number of bills are 
vetoed each year by the voters themselves at 
the polls and a number are adopted without the 
approval of the legislatures. It is difficult to 
avoid the conclusion that despite all the efforts 
to improve the quality of state legislation the 
work of the legislatures continues to be less 
efficient than the people have a right to demand. 

Dissatisfaction with the work of the legisla- 
tures sustains the efforts of those critics of state 
government who urge further changes in legis- 
lative organization and procedure. At present all 
the states have bicameral legislatures in which 
the most important difference between the upper 
and lower houses consists of the greater number 
of members of the latter. The number of state 
senators ranges from 17 in Delaware and Nevada 
to 67 in Minnesota, but most of the senates have 
from 30 to 50 members. Most of the lower 
houses have from 100 to 150 members, but the 
number ranges from 35 in Delaware to 419 in 
New Hampshire. In nearly all the states the 
members of the lower house are elected bien- 
nially for terms of two years and in nearly two 
thirds of the states the senators are elected for 
four-year terms, half of which expire every sec- 
ond year. In most states the county is the unit 
of representation, and one or more representa- 
tives are elected from each county in accordance 
with their respective populations. Larger dis- 
tricts for the election of senators and districts 
for the election of representatives in states with 
numerous small counties are formed by the 
union of the counties. In some states, however, 
large cities may be divided into legislative dis- 
tricts, as for the choice of congressmen. In gen- 
eral the existing systems of legislative districts 
favor rural areas and result in considerable 
underrepresentation of urban populations. In 
some states this discrimination against urban 
areas deprives the majority of the people, living 
in the cities, of their proper influence in state 
government and encourages serious abuse of 
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power by rural minorities. In most states the 
temptation to form legislative districts with a 
view primarily to partisan or local or even per- 
sonal interests has resulted in grave evils. 

Legislative procedure is much less uniform 
than legislative organization. In all states much 
use is made of standing committees for the con- 
sideration of measures before their discussion 
by the legislative houses; but wide differences 
exist in the number of such committees, in the 
number of members of the regular committees 
and, most important of all, in the privileges of 
the committees under the regular rules of pro- 
cedure. The national House of Representatives 
at Washington has developed rules under which 
the important committees when supported by 
the majority party are able to dominate the 
House and reduce the individual member, as 
far as public general bills are concerned, to the 
position of a mere cog in a machine. The power 
of the machine is fortified by the classification 
of business, the limitation of the time for debate 
and the effective leadership of certain members, 
especially the speaker, the chairman of the 
highly privileged Committee on Rules, the 
chairmen of other privileged committees and the 
regular floor leaders of the two great parties. 
In the United States Senate, on the other hand, 
the senators have jealously guarded their per- 
sonal liberty and have consistently refused to 
grant special privileges to committees or to im- 
pose limitations upon the freedom of debate 
which would seriously restrict the independence 
of the individual senators. The modes of trans- 
acting business in the two branches of Congress 
represent the two extreme types of legislative 
procedure. There is no state legislative body in 
which the individual member is reduced to such 
helplessness as in the national House of Repre- 
sentatives and none in which he is more power- 
ful than a United States senator. The develop- 
ment of rules in accordance with the practise at 
Washington has gone further in New York than 
elsewhere. At Albany an ordinary assemblyman 
has a little more liberty than an ordinary con- 
gressman, but a New York state senator is much 
less free than a senator at Washington. Although 
the New York senate rules like those of the 
federal Senate do not permit a motion for the 
previous question, there is provision for the 
closure of debate in more effective form than at 
Washington. In many states where the rules of 
procedure seem more favorable to the individual 
legislator the constitutional limitations on the 
duration of legislative sessions and the conse- 


quent pressure of business, especially toward 
the close of a session, create the conditions under 
which legislative machines flourish as in New 
York and in the national House of Represen- 
tatives. 

Many different proposals have been offered 
for the improvement of the structure of the state 
legislatures and of the process of legislation. The 
most radical proposals have called for the aban- 
donment of the bicameral system and the elec- 
tion of a single legislative body by some form 
of proportional representation. These proposals 
have been associated with general plans for the 
systematic reconstruction of state government, 
involving the reform of the executive and even 
judicial branches as well as the legislative. They 
have not yet received the serious attention of the 
public. Less radical proposals would equalize 
the representation of urban and rural areas and 
substitute joint standing committees of the two 
houses for separate committees in each house. 
This is the Massachusetts plan of legislative 
organization. Combined with the requirements 
that all committees hold public hearings on all 
bills, that all bills be reported by the committees 
to the legislative houses for final action and that 
the legislature remain in session until its busi- 
ness is finished this plan produces better results 
than the usual system of legislative organization 
and procedure. In Massachusetts also the regis- 
tration of legislative agents and legislative coun- 
sel inaugurated methods of regulating the lobby 
which have been adopted in some other states. 
In Wisconsin pioneer work has been done in the 
development of legislative reference and bill 
drafting services, which have been widely copied 
with good results. In California and West Vir- 
ginia experiments have been made with the 
so-called split session of the legislature. In these 
states it was provided that the legislature should 
sit for a limited time for the purpose of receiving 
bills and resolutions proposed for adoption, then 
adjourn in order that the public might have 
time to examine these proposals and express an 
opinion upon them and feally reassemble for 
further deliberation and action. Restrictions 
were placed upon the introduction of new meas- 
ures in the second part of the split session. The 
experiment was soon abandoned in West Vir- 
ginia, however, and seems to have accomplished 
little in California. 

The most successful reforms in the legislative 
process have been those which have relieved the 
legislatures of duties for which they were not 
well suited by delegating authority to adminis- 
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trative agencies. The establishment of state 
railroad and public service commissions, for ex- 
ample, withdrew from the legislatures the bur- 
den of regulating in detail the rates and service 
of public utilities. The enactment of general 
corporation laws and the establishment of cor- 
poration commissions have reduced the demand 
for special acts of incorporation and special 
regulation by statute. Banking and insurance 
commissioners have taken over much of the re- 
sponsibility for the regulation and control of 
those important branches of business. Civil serv- 
ice commissions have relieved some legislatures 
of a part of their former preoccupation with 
administrative appointments. The adoption of 
municipal home rule and the creation of state 
boards of equalization and state tax commissions 
have reduced the demand for legislative inter- 
vention in local affairs. In short, the most prom- 
ising method of improving the legislative process 
has proved to be not the constitutional limitation 
of legislative powers and procedure but the 
wider utilization of administrative processes in 
cases where discretionary authority must be 
exercised in matters of technical detail. Thus the 
improvement of state legislation seems to be 
bound up with the creation of a competent and 
responsible administrative system. The state 
legislatures despite the American tradition of the 
separation of powers cannot be treated as inde- 
pendent parts of a governmental machine but 
must be recognized as organs of government 
with functions and consequently powers which 
are conditioned by the nature of the whole po- 
litical organism. 

Arthur N. Holcombe 

Great Britain and Dominions. The British 
Parliament has never been a mere legislative 
assembly and that fact has determined its organ- 
ization, power and influence. At the outset Par- 
liament was a consultation of the mediaeval king 
with his tenants in chief. Administrative and 
judicial rather than legislative, it was composed 
of members who represented only their own 
interests and who considered this collaboration 
a burden rather than a privilege. In the thir- 
teenth century, however, for the better securing 
of money the king summoned representatives of 
the new rising classes — ^the knights of the shire 
and the burgesses of the boroughs — ^to special 
meetings of his feudal council. Among the rep- 
resentatives comprising the so-called Model 
Parliament of 1295 there were also 2 archbish- 
ops, 70 abbots and other heads of religious 


houses, 7 earls and 41 barons; but it is not clear, 
however, on what principle the selection was 
made. Spiritual and temporal lords received 
their summons by virtue of their feudal function 
as tenants in chief of the crown and did not 
constitute in the beginning a hereditary body. 
It was not until the end of the Middle Ages that 
the House of Lords clearly emerged with peers 
differentiated from the council on the basis of a 
theory of peerage. In the Parliament of Henry 
VII there were 49 spiritual peers and 29 lay peers. 
After the disappearance of the abbots with the 
dissolution of the monasteries the spiritual peers 
were reduced to 26. There were 56 temporal 
peers in 1597, 78 in 1604, 142 in 1661. 

By the time of Edward iii there was a separate 
House of Commons consisting of the knights 
of the shire, the burgesses of the boroughs and 
the lesser barons sitting apart for the informal 
discussion of the business they were formally to 
transact as part of the full Parliament. Of the 
organization of the House of Commons in the 
Middle Ages little is knovm. By the end of the 
fourteenth century it had secured the initiative 
in finance because of the inability of the king to 
live on the proceeds of his own feudal estates. 
Control over legislation was more difficult, inas- 
much as the crown possessed its own prerogative 
powers of legislation. Although by the end of 
the fifteenth century all legislation was passed 
“with the advise and consent of the Lords Spirit- 
ual and Temporal and Commons” and although 
the King’s Council was sometimes controlled 
by Parliament, the sporadic parliaments of the 
period were in the main devices for registering 
formally the exercise of feudal powers. 

But by the sixteenth century the faint outlines 
of the future British Parliament began to be 
discernible. The House of Commons was men- 
tioned in the dispatches of ambassadors as a 
power of importance. It kept a journal of its own 
proceedings. Its voice in the Parliament was no 
longer limited to its speaker: equality of all 
members before the House was firmly estab- 
lished as well as the method of taking a vote at 
the conclusion of debate. Seats in the House 
became valuable enough to justify bribery and 
election promises. Members of the King’s Coun- 
cil and the sons of peers became members. The 
Tudors with a hostile peerage and the Reforma- 
tion to carry through were glad to use the House 
as an instrument of the royal will. Although they 
were intensely jealous of their royal preroga- 
tives — executive, judicial and legislative — and 
brooked no interference vdth the selection of 



Encyclopaedia of the Social Sciences 


370 

royal councilors they found it expedient to secure 
for the laws which had been drafted by the 
judges in council confirmation by Parliament. 

As a result of the constitutional struggles of 
the seventeenth century it was definitely settled 
that sovereignty should rest with the king in 
Parliament and not with the king alone or with 
the king in council. The Revolution of 1688 
secured the “freedom of men under government 
to have a standing rule to live by common to 
every one of that society and made by the legis- 
lative power erected in it” (Locke). But this 
civil liberty was neither religious, social, political 
nor economic liberty. The Revolution of 1688 
was the victory of a landed aristocracy which 
found it convenient throughout the eighteenth 
century to rule through a House of Commons 
whose membership it largely controlled. The 
power of nomination to a seat in the lower House 
was a piece of property publicly auctioned (jee 
Rotten Boroughs), and despite its glaring 
anachronisms the system survived, chiefly be- 
cause it provided for the representation of new 
wealth. If Walpole and the younger Pitt went 
far toward teaching the House of Commons its 
dominant position in the state, it was not until 
the Reform Act of 1832 that the power of the 
king and the traditional ruling families was 
broken and the older constitutional balance be- 
tween crown. Lords and Commons seriously 
shaken. Although the Reform Act of 1832 broke 
the spell of the fear of change, the extension of 
the franchise has been gradual. The year 1832 
added 49 percent to the electorate; 1867 added 
88 percent, or 900,000; 1884 added 1,800,000, 
or 67 percent. In 1915 there were over 8,000,000 
on the register. The year 1918 added 13,000,000 
new voters, including for the first time women 
over thirty; 1928 added over 5,000,000 new 
voters by extending the franchise to women of 
twenty-one. 

In spite of these numerous modifications of 
the electoral system the House of Commons 
remained throughout the nineteenth century 
predominantly aristocratic in character. Since 
the Revolution of 1688 it had been the social 
center of London, and as late as i860 it was still 
the custom for a great peer to devote at least 
one of his sons to the service of his country and 
the defense of his order in the House of Com- 
mons. Despite the abolition in 1838 of the prop- 
erty qualification for membership aristocratic 
control tended to persist by reason of the ex- 
pense of elections and the importance of influ- 
ence^ corrupt or social. Bribery was not seriously 


restrained by legislation until 1854 and not 
effectively until 1883; and the secret ballot was 
not adopted until 1872. In the House of Com- 
mons of 1880, 155 members were the sons or 
near relatives of peers. Although the extension 
of the franchise was accompanied by the devel- 
opment of party organization and the dominance 
of the cabinet over the House of Commons, 
the grip of the aristocracy on the chief political 
offices of the state relaxed only slightly during 
the nineteenth century. Before the Reform Act 
the king’s advisers, who by the late eighteenth 
century had become nominally responsible to 
Parliament, were with few exceptions members 
of the House of Lords and acceptable to Parlia- 
ment because acceptable to the king; and even 
after the introduction of a more formal cabinet 
technique the older tradition persisted. 

The rapid decline in the power of the aris- 
tocracy in the present century may be attributed 
to profound changes in the character of the 
membership of the two houses, which in turn 
reflect broader transformations in the economic 
life of the nation. In 1837 there were 432 mem- 
bers of the House of Lords, in 193 1 the number 
had risen to 731. There was a very rapid in- 
crease after 1880 when the new financial and 
industrial wealth joined the great landowning 
families in the second chamber. As a result of 
this rapid increase, and the conservatism of the 
chamber, the prestige of the House of Lords de- 
clined markedly. The decline would have been 
greater if five sixths of its members were not 
usually absentees. Since the Parliament Act of 
19 1 1 the Lords have had no power in finance and 
a mere suspensive veto in ordinary legislation. 
On the other hand, the predominantly aristo- 
cratic character of the House of Commons was 
basically transformed as a result of the growing 
ascendancy and influence of entrepreneur and 
labor groups within the state. In the 1924 House 
of Commons, for example, 25 percent of the 615 
members were closely connected with industry, 
commerce or finance, 21 percent were practising 
lawyers and 14 percent were trade unionists; 
while an analysis of the membership of the cabi- 
net in the twentieth century reveals that the 
great majority of the important administrative 
and executive offices are filled by bourgeois or 
labor members of the lower House, since it is 
there that the cabinet ministers must defend 
their policies. 

The procedure of the House of Commons is 
the result in large part of its long struggle with 
the crown and with the House of Lords over 
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control of finances. In the sixteenth century the 
speaker was the intermediary between the king 
and the House and managed the king’s business, 
sometimes deliberately confusing the Commons 
by his method of framing questions. By the 
device of the Committee of the Whole House, 
however, the Commons found a way to get him 
out of the chair, and by a refinement of this 
device in the form of a Committee of Supply 
and a Committee of Ways and Means was able 
to exert a more effective pressure in financial 
matters involving appropriation and taxation. 
To secure the complete establishment of finan- 
cial control it was essential that the House of 
Commons should have authority over the raising 
and spending of all public moneys, should ex- 
clude the House of Lords and should secure 
effective control over the government of the day. 
As a result of the Revolution of 1688 the king 
lost control over revenue and taxation; while the 
House of Lords by the legislation of 1671 and 
1678 had been shorn of all its powers both in 
initiating and in altering financial measures. 
When in 1909 the Lords challenged this prin- 
ciple by rejecting the Finance Bill of 1909 the 
Parliament Act was passed, under threat of the 
creation of sufficient peers to swamp the oppo- 
sition in the Lords, “to secure the undivided 
authority of the House of Commons over fi- 
nance, and its predominance in legislation.” By 
this act the Lords have no power to amend or 
reject a bill certified by the speaker to be a 
money bill. 

A second factor determining the procedure 
in the House of Commons has been the press of 
business in the modern state. When in the sev- 
enteenth century Parliament found itself con- 
fronted for the first time with the active respon- 
sibility for the conduct of public business it 
tended to shift the problem on to the shoulders 
of the speaker; and although in the eighteenth 
century the power of the speaker in determining 
the order of business gradually dwindled until 
he had become an impartial servant of the 
House, the procedure of the House of Commons 
remained essentially unchanged down to the 
middle of the nineteenth century, still heavily 
shackled with precedents from a less complex 
political era. During the latter half of the cen- 
tury, however, the determination of the Irish 
Nationalists under Parnell to wreck the parlia- 
mentary system, combined with the increasing 
pressure of public business, compelled a drastic 
reform — and continuous modification of House 
rules from i88o to the present day. By the de- 
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vices of the closure, the guillotine and the “kan- 
garoo” the cabinet, provided it has a majority 
to support it, can control every stage of public 
business and in fact now takes more than four 
fifths of the time of the House. Five standing 
committees nominated by a Committee of Se- 
lection consider the detail of the majority of 
bills. Only very controversial bills are consid- 
ered in Committee of the Whole. The stages for 
a public bill are: formal first reading, general 
debate on the second reading, committee stage, 
report stage and third reading. Few bills are 
passed that are not either government bills or 
bills introduced by private members which have 
received the approval of the gov^emment. Pri- 
vate bills, that is, bills which affect a local or 
particular interest, are dealt with by a special 
procedure which assures a judicial hearing to the 
interests concerned. 

This pressure of modern business has seri- 
ously affected the control of the House of Com- 
mons over financial measures and has eliminated 
all possibility of really effective control in this 
sphere over the government of the day. But the 
procedure of the House does provide that the 
government of the day shall have control over 
its own finances and that the House of Com- 
mons shall be able to detect gross extravagance 
or fraud. The essential principles are that no 
taxes are levied and no expenditure is incurred 
save under the authority of Parliament and that 
all financial business whether directed to the 
raising or the spending of funds is originated 
by the crown alone; that is, by the cabinet. The 
convention that the initiation of financial meas- 
ures is the exclusive prerogative of the ministers 
insures the balancing of the annual revenue and 
expenditure; for the chancellor of the Exchequer, 
informed by the expert civil service of the esti- 
mated expenditure and the estimated revenue 
from proposed taxation, is in a position to co- 
ordinate them. 

The House cooperates with the government 
in the discussion of expenditure and taxation 
through two committees of the whole House: 
the Committee of Supply, which authorizes 
yearly expenditure; and the Committee of Ways 
and Means, which prescribes taxation and draws 
up the finance bill, legalizing the collection of 
the necessary taxation, and the appropriations 
act, authorizing expenditure on certain specific 
purposes and those purposes only. These com- 
mittees can neither review the estimates nor 
criticize with any effectiveness the proposed 
taxation, for even if they have the knowledge 
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they cannot be given the time. The House of 
Commons never reduces on financial grounds 
any estimates submitted to it. Since 1862 there 
has been a select Committee on Public Accounts 
and since 1866 a comptroller and auditor gen- 
eral, a permanent official responsible for report- 
ing to it. This non-partisan committee of fifteen 
members, whose chairman is drawn from the 
opposition, conducts a postmortem examination 
into the expenditure of government departments 
and thus serves to secure economy in the carry- 
ing out of policies already decided upon. A 
small committee intended to criticize the esti- 
mates has not been a success. To be effective 
it would have to criticize the estimates before 
they were presented, and since such action 
would strike at the responsibility of the cabinet 
it has been confined to the criticism of the 
estimates after they have been voted. 

The rules of procedure in the House — a vast 
and intricate body of custom law interpreted 
by the speaker — remain in operation even when 
the written law of standing orders is suspended 
by the vote of the House. A new speaker is 
chosen from the party in power, but he does not 
change with the government of the day and he 
is reelected in every Parliament until he retires, 
usually with a peerage. He takes no part in 
elections, being by agreement returned unop- 
posed. When the House is in committee the 
chair is taken by the chairman or deputy chair- 
man of Ways and Means or by one of a panel of 
five chosen by the speaker. Unlike the speaker 
these are party appointments made anew with 
every change of government. At the commence- 
ment of each Parliament the speaker formally 
claims from the crown for the Commons “their 
ancient and undoubted rights and privileges.” 

The supremacy of Parliament, the responsible 
cabinet and the organization of parties have 
grown up together. The beginning of the nine- 
teenth century witnessed the first appearance of 
His Majesty’s Opposition. This marks the be- 
ginning of the modem period, for while the 
crown was still a vital part of the working con- 
stitution opposition was hardly respectable. The 
most significant thing about the position of par- 
ties in relation to the House is that they have 
never been organized to control the constitution 
from outside Parliament. The extension of the 
suffrage in the nineteenth century compelled 
the great parliamentary leaders to organize party 
machinery, but the control of policy has re- 
mained with the parliamentary leaders and has 
not passed into the hands of the party organizer. 


The management of parties in the House is the 
duty of the “whips,” who are all members of 
the House. The government whips hold paid 
government office; the chief whip is parliamen- 
tary secretary to the Treasury and the others are 
junior lords of the Treasury. The opposition 
has its whips who are not salaried; these to- 
gether with government whips and with the 
assistance of the spealcer perform vital functions 
in the ordering of business and the staging of 
debates. 

The world wide influence of the British Par- 
liament has been due to the fact that it was the 
first machinery of government to offer a prac- 
tical alternative to the rule of enlightened des- 
pots. In the seventeenth and eighteenth centuries 
it was the one working non-arbitrary govern- 
ment to which speculative political philosophers 
could point. They did not, however, understand 
its real functioning. The British Parliament like 
its sister institution, the common law, had at 
the end of the eighteenth century every defect 
that aristocratic self-interest and an uncritical 
traditionalism could produce, but it was at the 
same time empiric and closely related to the 
national life. Insularity and a comparatively 
early displacement of feudalism and autocracy 
had given the British people a distinctive unity 
of national life as well as political institutions 
and procedure admirably adapted to the growing 
demands of emerging democratic states on the 
continent and in the new colonial areas overseas. 
Moreover the compromise whereby eighteenth 
century England had been able to keep a Hano- 
verian on the throne — despite the fact that half 
the aristocracy remained loyal to an exiled 
Stuart — through the device of a cabinet system 
of government which left to the king only the 
paraphernalia of royalty was frequently a deci- 
sive factor in introducing the British model into 
European states reacting from the antimonarchi- 
cal excesses of the 1848 revolutions. 

The spread of British parliamentary tech- 
nique to the dominions of the British Empire 
has raised the interesting problem as to the 
extent of its adaptability to the solution of the 
problems of a federal government, especially 
where geographic expanse and preoccupation 
with purely commercial pursuits are compli- 
cating factors. In 1867 the framers of the Cana- 
dian constitution set up a responsible cabinet 
with a governor general representing the crown. 
But the pressure of federal conditions and the 
influence of the United States, combined with 
the nationalistic problems created by the French 
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population in Quebec, have profoundly modified 
the working of the British parliamentary system. 
The members of the Canadian House of Com- 
mons are in the main inhabitants of their con- 
stituencies and concerned only with the ad- 
vancement of local interests, while the different 
provinces have special claims to particular cabi- 
net posts. The speaker, occupying a position 
halfway between the speaker at Washington and 
the speaker at Westminster, makes political 
addresses, distributes patronage and has ac- 
cepted cabinet office. His nomination is moved 
by the premier supported by the party in office 
and he serves only during one Parliament. The 
office is taken alternately by a British and 
a French Canadian member. The leader of the 
opposition has since 1906 been paid a salary. 
Both the government and the opposition use the 
caucus system. Recently party conventions on 
the American plan have been replacing the con- 
trol of the parliamentary caucus. The prime 
minister in forming his cabinet has to consider 
not merely the claims of his followers in Parlia- 
ment but also the claims of those who have given 
party service in the provinces. Through his con- 
trol of Senate appointments, provincial gov- 
ernorships, the judiciary and even the civil serv- 
ice, the prime minister or through him the party 
has the opportunity for machine politics on the 
American plan. The Senate was made a nomi- 
nated chamber in which the federal principle of 
equal representation of the component states of 
the federation was only partially carried out. It 
consists of 96 members, the share of each prov- 
ince varying from 24 to 6. In case of deadlock 
between the two houses the government of the 
day can secure the creation of 4 or 8 new sena- 
tors. Finance bills must originate in the House 
of Commons, which may be rejected but not 
amended by the Senate. The Senate has not 
achieved even the limited prestige of the House 
of Lords, nor is it like the American Senate the 
guardian of state rights. As it shares in the con- 
trol of neither “pork” nor patronage and can se- 
cure no notice from the press, its function is 
negligible except in so far as it affords a haven 
for loyal party workers. 

In Australia federal conditions have still fur- 
ther altered the British parliamentary system. 
At the time of federation in 1900 the smaller 
states feared the domination of New South 
Wales. Each state was given 6 representatives 
in the Senate. For the sake of continuity one 
half were to retire every three years. In order to 
secure members of distinction election was to 
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be direct in a state wide constituency. In ordi- 
nary legislation the powers of the Senate were 
made equal to those of the House of Represen- 
tatives, while in finance a complicated scheme 
secured the predominance of the House of Rep- 
resentatives in the ordinary services of the gov- 
ernment but safeguarded the Senate against 
tacking. The Senate has not developed as a 
revising chamber nor as a protector of state 
rights. The predominance of industrial issues 
and the rigidity of party organization have di- 
vided both the House and the Senate on the 
same lines. The cabinet system has secured the 
predominance of the lower House, where the 
important bills are introduced and questions 
answered. But the cabinet itself is elected by 
and responsible to the caucus composed of all 
the members of the party in both houses. 

The quality of the membership of both houses 
in both the federal dominions has not attained 
the high level characterizing the British House 
of Commons. Whereas Great Britain has only 
to find one House of Commons from 40,000,000 
people, each dominion must find several from 
less than one quarter that number. In Great Brit- 
ain the powers of the state are concentrated in 
one sovereign body and not divided according to 
the vagaries of the judicial interpretation of a 
written constitution between state and federal 
authority. The complexity of the machinery of 
elections is less and the influence of the public 
spirited amateur in politics more marked in 
Great Britain than is possible where political 
machines have to be worked by obscure profes- 
sionals on a continental scale. 

New Zealand has the simplest legislative prob- 
lems of all the British dominions. Annexed by 
Great Britain in 1840, it was given an elective 
legislature in 1852 and responsible government 
in 1856. With the disappearance of the provin- 
cial councils after 1876 the work of the central 
government was important enough to cause the 
development of a party system. In 1879 man- 
hood suffrage and in 1893 electoral franchise for 
women made the constitution of New Zealand 
one of the most advanced democratically in the 
world. The House of Representatives consists 
of 80 members, including 4 members re- 
turned by the Maori aborigines, elected for three 
years. In the Legislative Council, where life 
appointments had hitherto been made, nomi- 
nation for seven years was instituted in 1891. 
The Legislative Council has shown no vigor as 
a second chamber and exercises no influence on 
the life of ministries or on the political education 
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of the electorate. With few problems of foreign 
policy, no native question and no religious con- 
flicts political life has been comparatively calm 
and party ties have been loose. The membership 
of the Parliament is not distinguished. But if 
politics in New Zealand is not an inspiring pro- 
fession neither is it a corrupt one. 

Unlike New Zealand the Irish Free State has 
suffered every ill to which political flesh is heir. 
Born of civil war the constitution drawn up by 
Irishmen for Irishmen is conditioned by the 
terms of the treaty with Great Britain. Whatever 
the nature and force of this agreement, the 
actual government of Ireland is an experiment 
in the most advanced form of democratic gov- 
ernment. All powers of government and all 
authority, executive, legislative and judicial, are 
declared to be derived from the people. In its 
original form the constitution divided the legis- 
lative power between the people and a Parlia- 
ment made up of the king and two houses. 
Conditions approaching those of civil war have, 
however, compelled substantial changes. The 
power of amendment given provisionally to the 
Parliament has been used practically to suspend 
the constitutional limitations on amendments. 
The constitution provided for the predominance 
of the lower house, Bail Eireann, over the exec- 
utive. The Bail elects a president and then the 
Executive Council selected by him. The Bail 
may not be dissolved except on the advice of 
an Executive Council which has not ceased to 
be supported by a majority. An experiment to 
introduce in addition to the collectively respon- 
sible Executive Council the Swiss system of 
heads of departments individually responsible 
to the Bail has broken down. Every member 
of the Executive Council may address the Sen- 
ate, but a senator may not be a member of the 
Executive Council. Money must not be voted or 
taxes imposed except on the recommendation of 
the Executive Council. The original scheme 
attempted to secure a Senate with a constituency 
distinct from the Bail yet with adequate author- 
ity, and with functions appropriate to a second 
chamber. It was to be elected by the whole 
country, voting as a single constituency by pro- 
portional representation, from a panel of dis- 
tinguished citizens prepared by both houses. It 
was to have the power by a three-fifths vote to 
compel a referendum. But there have been a 
number of amendments: the seventh abolished 
the nation wide election, substituting election 
by both houses voting together; by the eighth 
the power to compel a referendum has been re- 


placed by an increased suspending power for 
ordinary bills; the ninth reduced the qualifying 
age of candidates for election to the Senate from 
35 to 30. Senatorial members are now sponsored 
by different parties. Whatever the future of the 
Senate, however, it has performed the initial 
purpose of representing minorities formerly op- 
posed to the policy of independence from Eng- 
land. In the Bail elected by proportional repre- 
sentation for five years the narrow balance of 
parties and the tension of politics have not yet 
allowed the functions of the chairman or speaker 
to be clearly defined. 

In South Africa the legislature has had to 
meet three important special problems. The first 
was the limitation in the constitution of 1909 
on the power of Parliament to alter by ordinary 
legislation any part of the constitution concern- 
ing the rights of natives and the equality of the 
Butch and English languages. Their inability to 
secure the assent of two thirds of both houses 
sitting together, which was necessary to alter the 
franchise for natives in the Cape, has led the 
Butch to enfranchise all adult European women 
in order to swamp the native vote. In the second 
place, membership in the Senate was made in 
part elective (8 members from each of the 4 
states) and in part nominative by the governor 
general in council (8 members, of which 4 were 
to have experience of native problems). This 
system arose from the desire in 1910 to placate 
provincial feeling and to find some seats for 
members of the expiring state legislatures. The 
present system, by which the senators are elected 
by the provincial assemblies and the members 
of the House of Assembly for the province, tends 
to bring them under the influence of the central 
government. In the third place, while parlia- 
mentary procedure is modeled on that of Eng- 
land, the influence of Butch tradition and the 
period of crown colony regime from 1902 to 
1907 have weakened the control of the legis- 
lature over the executive in finance. 

K. Smellie 

France. Although since 1788 France has 
never been without some legislative body or 
bodies claiming to represent a theoretically freely 
expressed will, the origins of the essential char- 
acteristics of the present French parliament may 
be traced back only to the bicameral legislative 
system created by the Restoration government 
(1814-30). Of the previous assemblies those of 
the revolution — ^the National Assembly (1789- 
91), which was formed by the combination of 
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the three orders of the old Estates General 
{q.v.)\ the Legislative Assembly (1791-92); and 
the National Convention (1793-95)— had exer- 
cised wide powers, including in the case of the 
first two constitutional functions as well as legis- 
lative and in the case of the third executive and 
judicial in addition. But no permanent tradition 
of internal organization or of competence ema- 
nated either from them or from the bicameral 
parliament of the Directorate (1795-99) or from 
the quadricameral arrangement (1799-1814) 
which Napoleon created to mask his personal 
autocratic rule. 

The Chamber of Deputies and Chamber of 
Peers established in 1814 lasted until 1848, 
serving under both the Restoration and the July 
Monarchy (1830-48). These assemblies were 
provided for by the charter, which as originally 
formulated in 1814 envisaged in an ambiguous 
way and with many reservations a form of par- 
liamentary government modeled on that of Eng- 
land; thus the Chamber of Deputies corre- 
sponded to the House of Commons and the 
Chamber of Peers to the House of Lords. Dur- 
ing the Restoration period it was the essential 
preoccupation of the lower Chamber to impose 
upon the king a construction of the charter 
which would enhance its own powers. Oriented 
in a regime having at its disposal the highly 
centralized and powerful administrative machin- 
ery which has been characteristic of France since 
Napoleon, the Chamber aspired not merely to 
gain control of legislation but to develop checks 
upon a would be irresponsible executive. Its 
efforts led to perpetual conflicts between king, 
ministers and parliament, culminating in the 
revolution of 1830; but they resulted in the slow 
emergence of certain principles, which under 
the July Monarchy became firmly established. 
Parliament won publicity of debate and the right 
to initiate legislation. From its constitutional 
prerogative in the matter of taxation it evolved 
a certain control over the ministry, which it 
gradually developed into a strong tradition of 
ministerial responsibility through the creation 
of the technique of interpellation (^.v.), leading 
to a debate and a motion of no confidence. This 
weapon, officially recognized in 1831, became so 
integral a part of the French cabinet system 
that its restoration in 1867 after an interim of 
fifteen years, during which Napoleon iii had 
forbidden its use, was heralded as marking the 
return to normal parliamentary conditions. Be- 
tween 1848 and the establishment of the consti- 
tution of the Third Republic there intervened 
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the Second Republic (1848-52) with its succes- 
sive unicameral national and legislative assem- 
blies and the Second Empire (1852-70) with its 
bicameral parliament. But despite revolution 
and reaction the tradition of a powerful parlia- 
ment endowed not only with the legislative 
function but with the control of the budget and 
the supervision of policy both in its general lines 
and in its administrative details survived and 
became inseparably linked with the government 
of the Third Republic. 

The advances made under the Restoration 
and the July Monarchy were the work largely 
of the upper bourgeoisie who sat in the Cham- 
ber of Deputies. The Chamber of 1814 was the 
first French legislative assembly to be directly 
elected. The franchise was very narrowly re- 
stricted on a property basis and was broadened 
only slightly under the July Monarchy. The 
office of deputy, being without remuneration, 
could in any case have been held only by a 
person with considerable private income. From 
1835 on there was a steadily growing demand 
for an extension of the franchise, in which were 
fused the idealism of Rousseau inspired politi- 
cians and democratic pressure from below. The 
climax was the Revolution of 1848, which per- 
manently established universal suffrage. Since 
then at least one house of the legislature has 
been, as far as universal suffrage could make it 
so, the expression of popular sovereignty. In this 
atmosphere the nominated Chamber of Peers — 
already during the 1820’s castigated by Chateau- 
briand as the “dried up debris of the Old Mon- 
archy, the Revolution and the Empire” — ^pro- 
gressively lost caste and influence. Until 1830 
its powers with regard to both legislation and 
the ministry were coequal with those of the 
lower house and its influence frequently greater, 
but by 1848 it dwindled into an organ virtually 
superfluous to the processes of government. 

The republican constitution of 1875, a com- 
promise between republicans and royalists, es- 
tablished the Chamber of Deputies as a conces- 
sion to the former and the Senate as a concession 
to the latter. The Senate was to be conservative 
— it was in fact expected by the royalists to be 
their mainstay in the transition which they hoped 
to effect to limited monarchy — ^but its members 
were nevertheless to be elected, although indi- 
rectly. The method of election of senators, as it 
has existed unchanged since 1884, is through 
electoral colleges meeting in each department 
and consisting of the deputies for that unit, the 
members of the departmental council and dele- 
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gates from the municipal councils. The deputies 
are elected directly by universal suffrage, the 
entire Chamber being completely renewed every 
four years; while the Senate, whose members 
are elected for nine years, is partially renewed 
every three years. 

The continuous augmentation of parliamen- 
tary powers under the Third Republic has made 
the Chamber of Deputies the center of the po- 
litical life of the nation. Its hold over the ministry 
has been unquestioned since 1877, when Mac- 
Mahon’s unfortunate attempt to dissolve it — 
the last of a series to which public opinion had 
never taken kindly — established its immunity to 
dissolution. Even more than the multiplicity of 
parties the fact that the cabinet cannot appeal 
to the electorate but must resign on a hostile 
vote has caused the proverbial instability of 
French cabinets. It is in the Chamber of Depu- 
ties, which is enshrined in the popular imagina- 
tion as the meeting place of the recognized 
representatives of the people, that most bills 
originate. 

But while the role of the Chamber has super- 
ficially eclipsed that of the Senate, the latter 
house continues to play an important part and 
may in fact be regarded as the chief contribution 
of the Third Republic to the practise of govern- 
ment. It enjoys fully coordinate powers in all 
matters save finance — and even there is far from 
helpless, since its consent is as necessary to the 
budget as to ordinary legislation and it may at 
any time suggest unofficially amendments which 
legally it cannot propose. It can make and un- 
make cabinets and has provided nearly as many 
ministers and premiers as the lower house; it 
cannot be packed or dissolved; its rejection of 
any measure is final, since no machinery exists 
either for solving a conflict between the two 
houses through joint session (which is sum- 
moned only for constitutional amendments and 
for electing a president of the republic) or for 
making the will of the lower house prevail, as is 
assured by the British Parliament Act of 1911. 
Since the Senate is usually averse to evincing 
open antagonism to the more popularly elected 
house, downright rejection is rare, although 
woman’s suffrage has been definitely rejected on 
several occasions. It prefers to attain the same 
objective by imposing indefinite delays; thus the 
income tax and social insurance were ultimately 
carried only after years of adjournment and 
blocking amendments. 

The prestige and authority of the Senate, 
which put it in close analogy with its American 


homonym, have been due to a large extent to 
the fact that it has been able to attract men of 
weight and experience. Most deputies would 
willingly exchange their four-year tenure for the 
solid nine-year tenure of the senator. While the 
minimum age limit for the deputy is twenty-five 
and the Chamber has in fact a youthful com- 
plexion, the senators must be at least forty years 
of age. This venerable body, composed of gens 
arrives, stands out in marked contrast to the 
Chamber, which under the Third Republic has 
drawn its membership from a constantly widen- 
ing range of social classes and includes many 
of the upper working class. Another important 
factor is the relative size of the two assemblies: 
the 314 senators in the quiet Palais du Luxem- 
bourg transact their business with infinitely more 
dignity and solemnity than do the 612 deputies 
in the feverish atmosphere of the Palais Bourbon. 

Nor has the Senate drawn upon itself the 
opprobrium that might attach to a consistently 
reactionary assembly. It is on the whole more 
conservative than the Chamber — -a fact which is 
closely related to the manner of its election: in 
the senatorial electoral college the small com- 
munes, traditional strongholds of conservatism, 
are still heavily overrepresented, although the 
original constitutional provision for equal rep- 
resentation of all communes and municipalities 
regardless of their population was revised in 
1884 in the direction of a more equitable distri- 
bution of influence. The Senate has been tenned 
le grand conseil des communes de France. But 
precisely because it is elected by representatives 
of local bodies which have themselves been 
elected several years previously, it may at any 
particular time represent a phase of public opin- 
ion more radical than the Chamber. In the 
immediate post-war period, for instance, the 
Senate, representing pre-war moderately radical 
opinion, was more to the left than the Chamber 
elected at the height of the conservative reaction 
of 1919. Ifa strong and dignified second cham- 
ber is desired, it would be difficult to improve 
upon the French Senate. 

The essential factor conditioning the normal 
functioning of parliament is its lack of cohesion 
due to the weakness of party organization. If the 
term party be taken to mean an organization 
engaged in systematic propaganda, presenting 
candidates for parliament and uniting its suc- 
cessful candidates into a parliamentary group 
in close touch with headquarters, there are in 
France but three parties: the Communist, the 
Socialist and the Radical-Socialist, of which the 
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last is distinctly less homogeneous than the other 
two. The numerous deputies and senators out- 
side these parties are divided into groups varying 
in number and name not only from one parlia- 
ment to another but from one session to another; 
few of them, especially those of the center, even 
vote together with any regularity. An atomistic 
tendency has been characteristic of French leg- 
islatures from the beginning: since the revolu- 
tion there has always been evident a strong 
opposition to any rule or organization which 
might conceivably fetter the independence of 
the individual member — the sacrosanct choice 
of popular sovereignty. Once elected, the deputy 
is secure in his tenure for four years and he 
cannot be brought into line with the threat of 
a general election. On the contrary, ministerial 
changes always hold out the prospect of a pos- 
sible portfolio. In the absence of party ties the 
parliamentarian becomes inevitably the repre- 
sentative not of a definite national policy but 
strictly of his constituents. He is responsible 
solely to a local committee for his selection as 
candidate and for his election; he frequently 
owes his seat only to a coalition of intrigues 
against a member who has offended some canon 
or bigwig of local politics. This situation entails 
obvious evils, which are the greater because it 
affects both chambers alike: measures are con- 
sidered for their effect upon local affairs; many 
a potential statesman is precluded from entering 
politics by his lack of strong local connections; 
and parish pump politics tend to predominate. 

As a result of the second ballot system most 
deputies are returned by a clear majority; this 
system, while not as accurate as proportional 
representation, tends to a greater stability of 
political forces than the British single ballot with 
plurality election. The “swing of the pendulum” 
has been less marked in France than in many 
countries and the World War in particular has 
brought no marked alteration in party align- 
ments: France has for many years been divided 
into two approximately equal masses separated 
by a floating element that determines every four 
years which of the opposing policies shall prevail 
in the new parliament. This oscillating opinion, 
however, is liable to change before the four-year 
period is over; its representatives in parliament 
change too, with the result that parliamentary 
majorities which at the beginning of a legislature 
tend to be definitely right or left drift center- 
wards so that by the time it disappears every 
parliament tends to become a moderate body. 
The whole electorate, however, has been moving 
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slowly but steadily to the left for the last quarter 
of a century. 

As no group or party has ever had a clear 
majority in either chamber, every cabinet is a 
coalition cleverly chosen so as to secure the 
support of the maximum number of groups in 
each house. At any given time there are several 
possible combinations or coalitions, each capable 
of securing a majority. The defection of a group 
may at any moment cause a ministerial crisis 
and lead to the formation of a new cabinet, often 
comprising a considerable proportion of the pre- 
vious one, often even under the same premier. 
It follows from this that the vote of the indi- 
vidual member has much greater weight in the 
determination of policy than under the two or 
three-party system and that the leadership of a 
small group may give a second rate politician 
a decisive influence which the heads of even 
the largest parties must take into account. No 
French statesman can rely on the solid support 
of a party capable of obtaining an independent 
majority; he is rarely the only possible premier, 
and his success will depend largely on his han- 
dling of the groups nearest to his own to right 
or left, without whose support his cabinet could 
not survive even for a day. 

By reaction against the centrifugal forces of 
French individualism, which remain unchecked 
by party discipline, there has been perfected 
under the Third Republic an elaborate machin- 
ery of bureaus and grand commissions. The 
former are haphazard divisions of members 
drawn by ballot and forming small groups out 
of which are selected a number of routine per- 
manent committees of no political significance 
and the special committees to which all bills are 
referred for preliminary discussion. But it is the 
grand commissions, not the committees or the 
bureaus, which are the strongest organs in each 
house. Elected annually by the formal groups 
in strict proportion to their numerical strength, 
they form a sort of replica of the whole chamber 
and are permanent bodies, each charged with 
oversight of some definite sphere of government 
or administration. 

Parliamentary commissions have had a long 
history in France; since the revolution the 
French have tended to delegate to them func- 
tions which the British Parliament has exercised 
as a committee of the whole house. It was 
through its various commissions — ^the Commit- 
tee of Public Safety, the Revolutionary Tribunal 
and various other committees of inquiry and 
control — ^that the National Convention was able 
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for three years to dominate not only legislation 
but the administrative and judicial spheres. The 
precedent established by the National Conven- 
tion, however, through its association with the 
Terror and with oligarchical authoritarianism 
caused later parliaments to seek to impose checks 
upon the power of the commissions. In this 
effort were joined the antiliberal groups which 
sought to diminish the power of the legislature 
and those who wished to keep the influence of 
the whole parliament from passing into the 
hands of the few. Hence the system which pre- 
dominated from the Restoration period until 
late in the nineteenth century was that of special 
committees appointed either ad hoc for the con- 
sideration of each bill or for a brief period and 
limited to the legislative function. But the very 
multiplicity of bills, arising from the existence 
of unlimited private initiative, rendered the in- 
efficiency of such a system increasingly intoler- 
able; and during the closing years of the nine- 
teenth century there was actually emerging an 
unofflcial system of permanent commissions 
performing the functions for which the bureaus 
and the special committees were inadequate. 
Finally in 1902 in the atmosphere created by the 
drift of opinion in favor of an omnipotent legis- 
lature the Chamber of Deputies legalized the 
system of grand commissions, and its example 
was followed by the Senate in 1921. So impor- 
tant have the commissions become that it may 
safely be said that most parliamentary business 
is really transacted there. Each bill whether it 
originates from a private member or from the 
ministry, for the French refuse to discriminate 
between private and ministerial measures, is 
given its final shape and sometimes is so modi- 
fied as to be completely transformed by the 
reporter of the commission. In consultation with 
the president of the assembly the reporter fixes 
the time for debate, which is directed by him 
rather than by the minister. 

Since the French president has no veto power 
and can only formally promulgate bills which 
have been sent to him by parliament, the crea- 
tion of laws really depends upon the agreement 
of the appropriate commission in each house, 
always provided that the latter experience no 
setback in engineering them through the fickle 
assemblies. The commissions can of course kill 
legislation by indefinitely postponing its consid- 
eration. The effective sphere of the commissions 
is administrative and political as well as legis- 
lative; and the most important of them, such as 
those for foreign affairs, the army and the 


budget, are likely to direct policy quite as much 
as the responsible minister, who dares not jeop- 
ardize his already precarious position with re- 
gard to parliament by ignoring them. The chair- 
manship of such commissions is much sought: 
the chairman of the Senate Commission for 
Foreign Affairs is always an ex-minister of that 
department, often an ex-premier. So dominant 
is the part commissions play that there are 
widely divergent views as to their real utility in 
a parliamentary system. In the main, however, 
most critics would agree that they enable much 
important business to be transacted in a quieter 
and less partisan atmosphere than that of the 
whole house and that certain delicate matters of 
foreign policy can be treated therein with a 
secrecy of which the Chamber or Senate would 
be incapable. The principle of proportional rep- 
resentation, on which they are elected, by safe- 
guarding the interests of minorities tends to 
diminish possible abuses of their powers. 

The chaotic aspect of the French legislature, 
due to its inveterate aversion to restricting the 
freedom of the private member, has been grad- 
ually corrected by the imposition of certain rules 
and the development of a fairly efficient internal 
organization. The president of each assembly, 
who is assisted in the performance of his duties 
by a corps of vice presidents and secretaries, is 
now in possession of a system of sanctions, in- 
cluding an ultimate penalty of imprisonment, to 
punish refractory or obstreperous members. 
Debate, upon which there were no real restric- 
tions until the Third Republic, is now so regu- 
lated that the time allotted to each member is 
determined either by his position or by the 
formal importance of his message. The president 
of each chamber, who is elected by the entire 
membership and who in view of the motley 
composition of the French legislature is likely 
to be non-partisan, has become a figure of con- 
siderable significance as the creator of the par- 
liamentary time table and the director of debates. 
Through the droit du chapeau he can at any time 
by the simple ceremony of putting on his hat 
put an abrupt end to a futile discussion, a privi- 
lege, however, which he shares with the right of 
cldture vested in the whole house. His general 
position is recognized in the present established 
tradition that the president of the republic 
usually summons the president of each chamber 
on the occasion of a ministerial crisis. But on 
the whole there is a widespread sentiment in 
France among those who deplore the waste of 
time in the legislature and its frequent “scait- 
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dalous sittings” that his disciplinary powers 
should be increased. 

No law compels ministers to be members of 
parliament, and the right of every minister to 
speak in both houses even if he be a member of 
neither has made it possible to bring non-parlia- 
mentary experts into the cabinet. This happens 
infrequently, however; generally the French 
cabinet like the British is an executive committee 
of parliament. In its relation to parliament it is 
both very weak and very strong. It has little 
control over the parliamentary time table; it 
must make reasonable room for private mem- 
bers’ bills; its policy is under the constant scru- 
tiny and even correction of the permanent 
commissions; it is exposed at any time to dan- 
gerous interpellations. On the other hand, its 
control of a vast amount of patronage, its strict 
hold on the entire administrative machinery and 
its power of establishing subordinate legislation 
by ministerial decree give the cabinet powers 
which would be quasi-autocratic were it not for 
the precariousness of its tenure. 

There is no rigid division of powers in the 
French government. The parliament like the 
British is not so much a lawmaking body as an 
organ of government, sharing with other organs 
the general control of the whole political ma- 
chine. In this connection the Senate’s judicial 
function as the supreme court for the trial of 
offenses against the state on the motion of the 
lower Chamber is significant, although this 
power has been used almost exclusively for po- 
litical rather than strictly judicial purposes. In 
a general way the competence of parliament is 
virtually unlimited; and as the so-called funda- 
mentals of the constitution are very few, no court 
of justice would seriously challenge the validity 
of any formally promulgated law. 

There are two outstanding characteristics of 
French legislation. First, there is a comparative 
dearth of constructive legislation, especially in 
the social and economic spheres, a phenomenon 
which can be explained partly by the fact that 
legislation is not the primary function of parlia- 
ment, cabinets being judged more by their gen- 
eral policy and capacity to govern than by their 
legislative achievements; and partly by the lack 
of interest in economics shown by a people 
deeply distrustful of any attempt at interference 
with the free play of economic interests. Second, 
there is the tendency arising from an exaggerated 
national sentimentalism to flood the most con- 
crete problems with a torrent of abstract con- 
siderations which serve only to confuse the 
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issues. In the main French legislation is cautious 
and moderate; really sweeping measures or dras- 
tic changes are rare. 

Roger Soltau 

Germany and Austria. Germany, During the 
first half of the nineteenth century, under the in- 
fluence of French revolutionary ideology, there 
arose in the German territorial states, which 
hitherto had been absolute monarchies, political 
movements for the establishment of a constitu- 
tional state operating through legislative assem- 
blies. The bourgeoisie freed from the domina- 
tion of the privileged estates and no longer satis- 
fied with mere civil liberties and rights aspired 
to a share in political power. Basing itself on 
Montesquieu’s theory of the separation of pow- 
ers rather than on Rousseau’s radical democratic 
theory the constitutional movement in Germany 
set itself the comparatively modest goal of re- 
stricting the unlimited power of the crown by 
means of a parliamentary regime. Participation 
of the people’s representatives in a national 
legislative assembly and separation of constitu- 
tional powers became the dominant concepts of 
German constitutional theory. 

The first successes were gained in the south 
German states which were more exposed to 
French influence and in a number of small states 
in central Germany. In i8i6 Goethe’s friend 
Grand Duke Karl August of Saxe-Weimar 
granted a constitution; Baden and Bavaria fol- 
lowed in i8i8, Wiirttemberg in 1819 and Hesse- 
Darmstadt in 1820. In northern Germany, how- 
ever, particularly in Prussia, the feudal tradition 
was more persistent and offered a more solid 
front against the liberal offensive. It was not 
until the March Revolution of 1848 in Berlin 
and the convocation of the National Assembly in 
May that the constitutional movement may be 
said to have made any appreciable headway in 
Prussia. Even then the representative principle 
was given short shrift and after the dissolution of 
the Frankfort National Assembly the Prussian 
constitution was proclaimed by the king alone. 
All the state parliaments of this period were of 
the two-chamber type. 

The persistent attempts, chiefly on the part of 
the advocates of German unification, to inaugu- 
rate a centralized parliamentary regime with a 
single representative assembly speaking in the 
name of a united nation were repeatedly frus- 
trated during the first half of the nineteenth 
century. The work of the National Assembly in 
1848 despite its establishment of a provisional 
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central authority and its drafting of a parlia- 
mentary constitution proved abortive, in large 
part because of the refusal of the king of Prussia 
to accept the imperial crown from its hands. 
Prussia’s defeat of Austria in 1866 may be 
singled out as the turning point in the struggle 
for a parliamentary regime on a national scale. 
The acknowledgment by Austria of the dissolu- 
tion of the German Confederation brought to an 
end the ineffective federal diet (Bundestag) and 
left the way open for Prussia to assume the initi- 
ative in evolving a genuinely national represen- 
tative system and constitution. After concluding 
various alliances with the north German states 
Prussia established in 1867 a constitutional 
union, the North German Confederation, with a 
central Reichstag composed of popular represen- 
tatives elected by manhood suffrage and a 
second body, the Bundesrat consisting of 
the instructed representatives of the various 
state governments chosen without popular elec- 
tion. The responsibility for legislation was to be 
shared by the two bodies collaborating on vir- 
tually equal terms. 

The incorporation of the south German states 
following the Franco-Prussian War completed 
the work of unification and made possible a uni- 
form representative system with legislative as- 
semblies, national and state, modeled on the 
original North German Confederation pattern. 
This form of German legislative assembly re- 
mained practically unchanged in the several 
states and in the Reich down to the revolution of 
November, 1918. Although the power of the 
Reichstag became gradually strengthened and 
the dominance of the privileged estates in Prus- 
sia began to be undermined, the parliamentary 
system, both in the Reich and in the several 
states, was unable to break through the older 
restrictions with which from the outset it had 
been trammeled. In neither the national nor the 
state government did the popular legislative 
body prove itself capable of assuming a decisive 
role in the administrative or executive spheres. 

The events of the November revolution raised 
a serious doubt as to the future of the parlia- 
mentary system. Revolutionary forces were striv- 
ing for the establishment of the Soviet system 
and the proletarian dictatorship, and in certain 
states — ^notably Bavaria — ^the movement gained 
a momentary success. But eventually the demo- 
cratic parliamentary system won out. The Ger- 
man National Assembly, elected by universal 
suffrage, met in Weimar on Febniary 6, 1919, 
and was greeted by Ebert as the supreme sov- 


ereign body of Germany. A second legislative 
body, the Committee of States {Staatenaus^ 
schuss)y although it participated in legislation, 
was excluded from an active role in the creation 
of the new German constitution, a role which 
was reserved for the National Assembly alone. 
After thorough discussion in the Constitutional 
Committee the constitution was adopted in the 
National Assembly and went into force on 
August 14, 1919. 

The new German constitution endeavored 
not only formally to incorporate the change from 
monarchy to republic but also to give substance 
to the concept of democracy. Whereas the pre- 
amble to Bismarck’s constitution had conceived 
of the Reich as an enduring confederation of 
German dynasties, the Weimar constitution con- 
fronted with the fait accompli of dynastic over- 
throw states in its preamble that the constitution 
is the work of the German people. The constitu- 
tional principle of the democratic republic as 
laid down in article i conferred unprecedented 
powers upon the people’s representatives; while 
the provisions for popular initiative and refer- 
endum, woman suffrage and proportional repre- 
sentation went still further in tiie direction of 
pure democracy. But despite these significant 
gains the really decisive political achievement of 
the November revolution was article 54, which 
officially ushered in a genuine parliamentary 
regime, with the participation of the Reichstag 
in administrative and executive functions. “The 
Chancellor and the ministers of the Reich require 
the confidence of the Reichstag for holding and 
exercising office. Anyone of them must resign if 
the Reichstag withdraws its confidence in him 
by expressly so voting.” Thus the president, al- 
though he has the right of appointing and dis- 
missing the government, can exercise this right 
— at least under normal political conditions — 
only with the concurrence of the Reichstag 
majority. The Reichstag cannot be convened or 
adjourned except by its own consent, while the 
regulation of its activities is entirely in the hands 
of its duly elected president; it controls the elec- 
tion of the president of the Reichstag and his as- 
sistants and of the various committees, deter- 
mines parliamentary agenda and procedure and 
enjoys far reaching powers in the appointment of 
investigating committees, which have the right 
of access to the records of courts and adminis- 
trative agencies. 

The Reichstag is the real lawmaking body, al- 
though the people may in certain cases act di- 
rectly as the supreme legislature. Bills may be 
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introduced either by the government or by 
private members; in the latter case, however, 
they must bear the signatures of at least 1 5 depu- 
ties. Government bills must have the approval of 
the Reichsrat; that body as well as the Reichs- 
wirtschaftsrat may introduce its own bills through 
the cabinet. When the cabinet, the Reichsrat and 
the Reichswirtschaftsrat disagree over a proposal 
the divergent viewpoints must be made known 
to the Reichstag. 

The legislative powers of the people are exer- 
cised through popular initiative. Proposals so 
initiated must be submitted to the Reichstag by 
the government, which must present its own 
views on the subject. If the measure is not ac- 
cepted as submitted, a popular referendum is 
required. Under normal circumstances the 
budget bill must be passed by the Reichstag, and 
favorable action by it is also required for the ap- 
propriation of credits and the guaranteeing of 
securities by the Reich. Declarations of war and 
the conclusion of peace likewise call for legisla- 
tion by the Reichstag, which must also ratify 
treaties that require legislation to make them ef- 
fective. Article 48 of the constitution, however, 
gives the president wide powers of legislation by 
decree in time of emergency; the extent of these 
powers became apparent in 1932, when the 
budget was balanced and credits appropriated 
by such decrees without action by the Reichstag. 

An important power of the Reichstag is that 
which permits it by a two-thirds vote to propose 
to the people the deposition of the president of 
the Reich. Rejection of such a motion by the 
people is considered tantamount to reelection of 
the president and results in the dissolution of 
the Reichstag. The Reichstag may also indict the 
president, the chancellor or the ministers before 
the Reichsstaatgerichtshof for violation of the 
constitution or the laws. Finally, it may abrogate 
measures decreed by the president under article 
48 of the constitution. 

Members of the Reichstag are legally “repre- 
sentatives of the entire people,” not of particular 
constituencies; “they are subject only to their 
consciences and are not bound by instruction.” 
In practise, however, the representative gives al- 
legiance to his party and to his group in parlia- 
ment. If he fails to vote on important questions 
with members of his group he may be expelled 
from his party, but this does not involve the loss 
of his seat. There is no legal way by which he can 
be forced to resign his mandate. 

Although the constitution of the Reich does 
not mention parties, the standing orders of the 


Reichstag as of all German legislature gives 
them explicit recognition. In the Reichstag a 
parliamentary group is a union of at least 15 
members. The membership of the Reichstag or- 
gans, such as the Altestenrat (Council of Elders), 
the Vorstand (Presidium) and the committees, 
is selected from the groups in proportion to their 
numerical strength; the individual deputy is 
placed in a distinctly secondary place with no 
possibility of independent action. Deputies 
possess all the usual parliamentary immunities. 

The most important features of the Reichstag 
are the Vorstand and the committees. The Vor- 
stand is composed of the president, his represen- 
tatives and the secretaries, who are elected by the 
Reichstag for one electoral period. The presi- 
dent has considerable power: he directs the 
business and deliberations of the Reichstag, 
maintains order, controls the police in the 
Reichstag building and has a consultative voice 
in all committees. He is assisted by the Altesten- 
raty which is composed of the president, his rep- 
resentatives and 21 members who are designated 
by the party groups. The primary task of this 
body is to promote mutual understanding be- 
tween the groups and when agreement proves 
impossible to assist the president in his deci- 
sions. 

The constitution provides for two standing 
committees, the Committee for Protection of the 
Rights of Parliament (Ausschuss fur die Wahrung 
der Reekie der Volkvertretung)^ called also the 
Committee of Control, and the Committee for 
Foreign Affairs {Ausschuss f Hr auswartige Ange- 
legenheiten), both of which function also between 
sessions of the Reichstag. In addition the Reichs- 
tag appoints a number of other standing com- 
mittees, including a Committee of Procedure 
{Geschdftsordnungausschuss) and a Committee of 
the Budget {Ausschuss f Hr den Reichshaushalt). In 
addition to the standing committees the Reichs- 
tag forms special committees, the most impor- 
tant of which are the investigating committees, 
which must be appointed on the demand of one 
fifth of the Reichstag. Judicial and administra- 
tive officials must on demand submit evidence 
and records to these committees. Inquisitorial 
power is possessed also by the two constitutional 
standing committees. 

Most of the real activity of the Reichstag takes 
place in the committees, plenary sessions being 
employed primarily to sanction committee de- 
cisions and formulate general policies. The delib- 
erations of the full Reichstag proceed according 
to an order of the day which is established in 
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principle by the president. Propositions and mo- 
tions can be discussed only when they have been 
printed and distributed to the members. Certain 
bills, including motions concerning the budget 
and ratification of treaties, must go through 
three sessions, as may also proposals emanating 
from the cabinet or the Reichsrat, whether or 
not they require legislative action; all other 
measures are treated in one session. Thirty 
members of the Reichstag may submit an inter- 
pellation, while 15 may raise questions of 
lesser importance; the government is not bound 
to answer these demands for information. Inter- 
pellations are answered orally, if at all, in sittings 
designated by the government. On the demand 
of 50 members a discussion may follow. Ques- 
tions of lesser importance are usually answered 
by letter without discussion. Any citizen may 
petition the Reichstag; such petitions are first 
sent to the appropriate committee and then acted 
upon by the entire Reichstag. 

Only members of the Reichstag, members of 
the federal government and its commissioners 
and representatives of the states may speak in the 
Reichstag; speeches are ordinarily limited to one 
hour. The president determines the order of 
speakers. He is supposed to take into account 
both the strength of the different groups and 
the requirements of efficient deliberation. Nor- 
mally the decisions of the Reichstag are made 
by a simple majority except for alterations in the 
constitution, which require a two-thirds vote. 
Two thirds of the deputies must be present 
when the constitution is to be altered; otherwise 
more than one half the members constitute a 
quorum. 

The powers of the legislative assembly are in 
some respects explicitly curbed by the Weimar 
constitution. Although in the exercise of his 
governmental functions the president is required 
to have the countersignature of his parliamentary 
ministers, he is empowered in the absence of a 
reliable government majority in the Reichstag or 
in case of serious conflict between the govern- 
ment and the Reichstag to appoint an emergency 
cabinet and to dissolve the Reichstag; so that in 
the event of close accord between the president 
and the cabinet the way is open to a virtually 
dictatorial suppression of the representative 
bodies. Another counterweight against the 
popular legislative assembly is the power of the 
non-responsible bureaucracy, which plays an in- 
creasingly influential role in government and ad- 
ministration. The Reichswirtschaftsrat, em- 
bodying the principle of functional representa- 


tion and intended as a further counterbalance to 
the purely political representation provided by 
the Reichstag, has on the whole fallen short of 
expectations. 

The principle of popular representation is off- 
set to a greater degree by the Federal Council, or 
Reichsrat, which like the earlier Bundesrat is 
composed of instructed representatives ap- 
pointed by the governments of the several 
Lander composing the German federation, but 
which unlike its predecessor is limited in its 
legislative role to the power of veto on the deci- 
sions of the Reichstag. In the present upper 
chamber the principle of federalism is more 
genuinely observed, thanks to the care of the 
constitution makers at Weimar to bring to an 
end the long standing hegemony of Prussia in 
the Bundesrat. The votes of members of the 
Reichsrat follow the policies of their state gov- 
ernments, whose instructions they must carry 
out. As these governments are formed by con- 
stantly shifting coalitions, the Reichsrat is char- 
acterized by a lack of stability, which reflects the 
turmoil of parliamentary struggles within the 
states. The homogeneous character of the former 
Bundesrat was preserved by the dominance of 
Prussia. This influence has been removed from 
the Reichsrat and the instability increased by the 
fact that the votes of Prussian provinces may 
differ from the votes of the Prussian central gov- 
ernment. 

When a bill passed by the Reichstag is re- 
jected by the Reichsrat it goes back to the lower 
house for a second vote. If the two houses can- 
not finally agree the president of the Reich may 
submit the bill to a popular referendum; budget 
and financial laws are not subject to referendum. 
On most of the few occasions on which the 
Reichsrat has exercised its power of rejection it 
has been sustained. Submission to a referendum 
has not yet occurred. The Reichsrat has no 
power over the federal executive, which is re- 
quired by the constitution merely to “keep it in- 
formed of the management of the federal affairs.** 
The Reichsrat has nevertheless acquired a posi- 
tion of considerable influence, largely because of 
its usefulness in adjusting the interests of the 
Reich with those of the individual states. The 
Reichsrat functions through eleven committees, 
on none of which may any state have more than 
one vote; the larger states are represented on all 
the committees. 

There is no constitutional provision in Ger- 
many that members of the cabinet must belong 
to the Reichstag, and there is an increasing tend- 
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ency to put non-members in the government, 
as, for example, in the case of the “presidential*' 
von Papen government in 1932. The bureau- 
cracy is likely to be heavily represented in the 
government, both because of its traditional im- 
portance in Germany and because of the grow- 
ing difficulty of forming effective coalition 
governments. 

Individual ministers and the cabinet as a 
whole are required to resign only in case of an 
explicit vote of censure by the Reichstag; resig- 
nation cannot be forced merely by rejection of a 
government bill. Direct votes of censure are rare 
in Germany, although the opposition frequently 
threatens to employ this weapon. The fall of a 
government is usually brought about only by 
some major political event, such as an election. 

The successful functioning of a legislative as- 
sembly, with its premium on compromise, is 
contingent upon the general recognition of cer- 
tain basic premises determining the limits within 
which the struggle for parliamentary domination 
must confine itself. When powerful groups chal- 
lenge these basic premises, the very system itself 
is endangered. This danger has been especially 
grave in Germany. Unversed in the technique of 
a two-party system, the leaders of the numerous 
small parties in Germany witnessed a still further 
complication of their problem in the form of 
proportional representation. Although the coali- 
tion engineered at Weimar by zealous parliamen- 
tarians speaking in the name of Socialists, 
Catholic Centrists and the bourgeois democratic 
parties was expanded to include the other par- 
liamentarian party groups of the right, the spec- 
tacular rise of the Communists and the National 
Socialists has seriously threatened the waning 
strength of the liberal parliamentary coalition, 
paralyzing even its legislative functions, which 
have had to be taken over by the executive 
power in the form of emergency decrees. 

Article 17 of the German constitution obliges 
the Lander to introduce a republican constitu- 
tion, a democratically elected legislative as- 
sembly {Landtag) and a government responsible 
to the assembly. The composition, functions, 
organization and procedure of the state legisla- 
tures are essentially the same as in the Reich, al- 
though in a number of cases the Landtag is em- 
powered to elect the president and in others the 
entire government. In many Lander the intensi- 
fication of party differences has made it impos- 
sible for the assembly to form a government, so 
that the old government continues to function 
although it no longer corresponds to the will of 


the people as expressed by the changed make up 
of the legislative assembly. In general it may be 
said that the parliamentary system has grown 
more and more paralyzed, especially in the small- 
er German states. 

Although the constitution does not differen- 
tiate between the several German states, the 
extraordinary differences in size of the various 
states has an unfortunate effect. The overwhelm- 
ing predominance of Prussia has created a 
serious problem as to its political relationship to 
the Reich. The fact that two great legislative as- 
semblies, the Reichstag and the Prussian Land^ 
tagy two governments — ^the Reich government 
and that of Prussia — and a powerful Reich and 
Prussian ministerial bureaucracy are all concen- 
trated in Berlin has seriously hampered the po- 
litical development of Germany when, as is often 
the case, the political composition of the Reich 
differs from that of Prussia. 

Austria, When the proclamation of the demo- 
cratic republic of Deutschoesterreich made in 
October, 1918, by the German bloc of the for- 
mer Austrian Chamber of Deputies ( Abgeordne- 
tenhaus) acting as a provisional National Assem- 
bly was countermanded by the peace treaties of 
Versailles and Saint-Germain, Austria set up a 
separate republican regime of its own based on a 
constitution which gave full recognition to par- 
liamentary and federalistic principles. The two 
assemblies — the Nationalrat, elected by univer- 
sal suffrage, and the Bundesrat, elected by the 
provincial diets — shared the responsibilities of 
legislation and acting together (as a Bundesver- 
sammlung) selected the president. As in Ger- 
many, however, the selection as well as the over- 
throw of the government was the prerogative of 
the popularly elected branch. As the result of a 
growing demand in many quarters for a more 
adequate system of checks and balances a revi- 
sion of the constitution in December, 1929, 
transferred the election of the president to the 
people and at the same time extended his pre- 
rogatives to include the appointment of the 
members of the government and the dissolution, 
with the concurrence of the government, of the 
popular assembly; the popular election of the 
president was abandoned in 1931. The parlia- 
mentary principle has persisted without modifi- 
cation in the legislative assemblies of the various 
Lander which comprise the Austrian federation. 
The procedure in the Austrian legislative assem- 
blies does not differ in any important respect 
from that of the Reichstag. 

Otto Koellreutter 
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Switzerland is a federal state whose constit- 
uent cantons enjoy a very large measure of 
legislative autonomy. The Federal Assembly is 
composed of two houses: the National Council 
(Nationalrat, Conseil National) and the Council 
of States (Standerat, Conseil des Etats). Bicam- 
eralism, which was introduced into the federal 
constitution in 1848, represented an adaptation 
of a foreign institution in order to reconcile the 
two conflicting tendencies of local independence 
and national unity. Since the thirteenth century 
the Swiss cantons had considered themselves as 
sovereign states bound together by successive 
treaties only for purposes of external defense 
and internal peace. This long tradition of can- 
tonal independence has been interrupted only 
for a few years under the impact of the French 
Revolution. In 1848 after a brief civil war, in 
which a minority of Catholic cantons, claiming 
complete autonomy and attempting to set up a 
confederacy of their own, had been crushed by 
the Protestant majority, this tradition was still 
strong not only in the defeated cantons but also 
among the less democratic elements in most 
Protestant cantons. The forces of the past were 
in favor of maintaining a loose confederacy, in 
which the cantons should remain their own 
masters and the federal authority should be rep- 
resented by a single body equally representative 
of the constituent states. These conservative 
tendencies were those of a religious and social 
minority which could justly claim to be the true 
descendants of the founders of the republic and 
the more faithful exponents of its traditions. 
The majority of the people, however, had be- 
come impatient of political privilege and internal 
disunion. They sought to establish a new re- 
public freer and stronger than the old and based 
on democratic equality and national unity — ^a 
commonwealth in which the preponderant 
sovereignty would be shifted from the cantons 
to the federal state and from the privileged few 
to the whole people. Both as a theoretical corol- 
lary of their democratic faith and as a practical 
protection against reactionary minorities they 
therefore favored the establishment of a single 
central legislature directly representative of the 
people. The bicameral system was clearly a 
compromise between these two tendencies. In 
one house the cantons were each to be repre- 
sented by two deputies; in the other the people 
were to be directly represented on the basis of 
one deputy for 20,000 inhabitants. 

This solution was a conscious imitation of the 
American arrangement conceived under similar 


circumstances more than half a century before. 
The American example had been discussed in 
countless pamphlets and speeches in Switzer- 
land from the beginning of the nineteenth cen- 
tury and deliberately championed by some of 
the leading Swiss statesmen in 1848, but it was 
not copied in all its details. 

The constitution of 1848 provided that every 
canton was to have one representative in the 
National Council for each 20,000 inhabitants 
and at least one. The elections, on the basis of 
manhood suffrage, were to take place every 
third year by absolute majority in electoral dis- 
tricts defined by federal statute. This system 
was retained in the revised constitution of 1874, 
but after two unsuccessful attempts in 1900 and 
1910 proportional representation was finally in- 
troduced by popular referendum in 1918, each 
canton forming one electoral district. In 1931 
the term was raised to four years and the elec- 
toral quota to 22,000 inhabitants. The number 
of members, which had been iii in 1848 and 
had risen, because of the increase in population, 
to 198 in 1930, was thus reduced to 190 in 1931. 
All proposals to substitute the population of 
Swiss nationality for the total population as a 
basis of representation, which have been put 
forward from time to time by deputies of rural 
cantons in an attempt to increase their relative 
importance, have been defeated. 

The method of electing the members of the 
Council of States was not fixed in the constitu- 
tion and varies from canton to canton. At first 
generally elected by the cantonal legislatures, 
they are now chosen by secret popular vote in 
seventeen cantons, by the Landsgemeinde in four 
and by the cantonal legislatures only in four. 
Their term of office varies from one year in five 
cantons to four years in one. In eighteen cantons 
the term is three years. 

Despite the growth of the influence of the ex- 
ecutive the development of the federal civil 
service and the extension of the jurisdiction of 
the Federal Tribunal the revised constitution of 
1874 like that of 1848 declared that the Federal 
Assembly possessed *‘the supreme authority of 
the Confederation,’* and expressly charged the 
Assembly with the duty of ‘‘dealing with all 
matters within the competence of the Confeder- 
ation which have not been entrusted to another 
federal authority.” In practise the Federal As- 
sembly is much more than a mere lawmaking 
body. Besides its legislative functions, which it 
shares with the people, it has executive and ju- 
dicial duties. As an executive organ it is respon- 
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sible for the army, whose commanding general 
it elects in case of war; for the granting of sub- 
sidies and concessions; and for the supervision 
of the Federal Council, or federal government, 
whose members it elects every four years and 
whose administration it controls on the basis of 
an annual report submitted to it by the council. 
As a tribunal it settles disputes of public law and 
is the final judge of the constitutionality of its 
own legislation. 

The two houses always sit simultaneously and 
as a rule in public. The constitution provides for 
one ordinary session annually and for extraor- 
dinary sessions at the request of the Federal 
Council, of a quarter of the members of the 
National Council or of five cantons. Since the 
World War the Federal Assembly has met four 
or five times yearly for sessions of an average 
duration of three to four weeks each. Joint 
sessions of the two houses are exceptional. They 
take place under the chairmanship of the pres- 
ident of the National Council to elect the govern- 
ment, the federal tribunals, the chancellor of the 
confederation and the commanding general and 
to consider certain judicial matters. Except for 
the fact that the National Council, being more 
numerous, dominates the Federal Assembly 
when in joint session the constitution provides 
for the absolute equality of the two houses. 
Neither enjoys any special rights or privileges. 
All legislation, including the annual budget, may 
be introduced first in either house and cannot 
become operative until agreed to by both. Al- 
though there is no constitutional way out of a 
deadlock, in practise no deadlock has ever proved 
very troublesome. 

The legislative initiative belongs to the gov- 
ernment, to each member of both houses and to 
any canton by correspondence. The rules of the 
Federal Assembly restrict the exercise of this 
right of its members to the presentation of mo- 
tions inviting the government to formulate bills 
for legislative approval. Members of the govern- 
ment, who cannot belong to either house, may 
and constantly do participate in the debates on 
bills. In each chamber half the members consti- 
tute a quorum. All votes are taken by majority of 
the deputies present, voting by proxy being un- 
known. 

In spite of its exceptionally strong constitu- 
tional position the Federal Assembly is relatively 
weak when compared to most foreign parlia- 
ments. This is due mainly to the permanence of 
tenure and consequent strength of the Federal 
Council. As the members of the government are 
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in practise always reelected and as members of 
the Assembly are not expected to devote them- 
selves exclusively to their legislative duties, the 
former are in their dealings with the latter in the 
position of professional experts addressing 
amateurs. The permanence of the government 
has led to a corresponding lack both of execu- 
tive ambition and of executive experience on the 
part of the Federal Assembly. As the Assembly 
usually includes no former members and but 
very few future members of the federal govern- 
ment, its function in fact often resembles that of 
an advisory rather than of a sovereign body. 
Government measures are seldom seriously 
amended and still more seldom rejected by the 
legislature, which in this respect has always 
shown itself far more docile politically than the 
people at the polls. The success of the referen- 
dum in Switzerland is both a cause and a conse- 
quence of this extreme parliamentary docility. 

The same is on the whole although perhaps to 
a less extent tnie of the cantonal legislatures, all 
of which are unicameral. They vary in size from 
51 in Nidwalden, the smallest canton, to 230 in 
Berne, the largest. Of the 25 cantonal legisla- 
tures, 17 are elected by proportional representa- 
tion and 8 by majority vote. The basis of repre- 
sentation ranges from 250 in two small cantons 
to 3000 in Berne. The term of cantonal legisla- 
tures ranges from one year to six years, the most 
common being four years. The sessions of most 
cantonal legislatures are short and correspond- 
ingly numerous, so that their members, who are 
drawn from all walks of life and are never pro- 
fessional politicians, may attend without neglect- 
ing their own affairs. 

W. E. Rappard 

The Netherlands. The States General of the 
Kingdom of the Netherlands is descended his- 
torically from the States General of the Republic 
of the United Provinces of the Netherlands 
(1581-1795), from which it differs, however, in 
several important respects. The earlier assembly 
in turn was similar in structure and functioning 
to the provincial states, from which it derived its 
authority. 

The provincial states were the representatives 
of the municipalities, the nobility and the clergy, 
summoned by the sovereign of the county or 
duchy to pass on important questions, such as 
the succession to the throne and the voting of 
taxes, especially for wars. The organization of 
the states varied in the different provinces and in 
the same province from time to time. After the 
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Reformation the influence of the clergy declined. 
The nobility was most influential in Gelderland 
and Utrecht and least so in Holland, which was 
by the sixteenth century the richest and most 
important province. In the northern provinces 
the rural districts possessed significant represen- 
tation. In general each town had only one vote 
but might send as many deputies as it chose; the 
deputation merely expressed the will of the town 
and in important cases referred the matter back 
to the municipalities {vroedschappen) for their 
decisions. Each town was bound only by its own 
vote. Essentially then the provincial states rep- 
resented a loose confederation of sovereign 
municipalities. 

As several provinces came under the control 
of a single person, states were sometimes sum- 
moned for two or more provinces. The most im- 
portant of these joint assemblies was that of 
Holland and Zeeland. In 1465 Philip the Good, 
having acquired almost all the Netherlands 
provinces, summoned representatives of all the 
states of the Low Countries to a States General 
to recognize his son as his successor and to vote 
supplies for a war with France. Until 1477 the 
States General was an irregular organization, 
which came into existence only at the call of the 
sovereign. In that year the Great Privilege, 
among other concessions, gave to the States 
General the right to convene on its own motion 
and to pass upon declarations of war and the 
marriage of the sovereign. The provincial states 
by separate grants also acquired the right to 
meet at their own wish. But the provisions of the 
Great Privilege were frequently violated by 
Maximilian and definitely abrogated by Philip 
the Fair in 1494. The States General was sum- 
moned increasingly frequently but only at the 
will of the sovereign and to consider his requests 
for supplies. Control of the purse was utilized by 
the States General, however, as a means of ob- 
taining redress of grievances from the govern- 
ment, which was largely in the hands of foreign- 
ers. A proposal to institute in the Netherlands a 
form of permanent sales tax, similar to the al- 
cabala (q.v.) in Castile, which would have made 
the sovereign independent of the States General, 
was rejected by that body in 1569. After the ab- 
juration of Philip II in 1581 the States General 
functioned as the principal central organ of gov- 
ernment for the highly decentralized republic. 

The States General under the republic func- 
tioned like the early provincial states, except that 
its sessions were permanent. Each province had 
only one vote, by which alone it could be bound 


in important matters; the deputations, chosen by 
the provincial states, were sworn to act in the in- 
terest of their mandators; they had to follow in- 
structions and refer all important disputable mat- 
ters back to the provincial states. Since the latter 
were ultimately controlled by the municipalities, 
under the republic it was in the vroedschappen 
that real political control ultimately resided. The 
States General, dominated by Holland, which 
bore the greatest tax burden, appointed the offi- 
cials of the republic and controlled foreign af- 
fairs, the army and navy and finances. The exec- 
utive body of the republic was the Council of 
State (Staatsraad), the members of which were 
chosen by the provincial states but took an oath 
to act in the general interest; the council pre- 
pared the military budget and its allocation 
among the provinces, but the consent of each 
province was required for its particular levy. 

After the defeat of Napoleon had restored to 
the Netherlands the independence taken from it 
in 1795, a new States General was set up in 1814. 
It was a bicameral legislature, with a First 
Chamber nominated by the king and a Second 
Chamber by the provincial states. But, unlike 
the old States General, the members of the new 
were forlndden to consult with their mandators 
and were sworn to follow their own conscience 
and to vote in the general interest. This change 
marked the definite shift of legislative power to 
the States General. In 1848 direct election of the 
members of the Second Chamber and of the 
provincial states and election of the members of 
the First Chamber by the provincial states were 
introduced. In 1917 universal suffrage for men 
and women was introduced for the election of 
members of the municipal councils, the provin- 
cial states and the Second Chamber of the States 
General. The First Chamber can neither initiate 
nor amend legislation but must accept or reject it 
as presented. A proposal to abolish the First 
Chamber failed in 1922, but the matter is still 
occasionally agitated. The Staatsraad continues 
as an advisory body to the government on all 
legislative matters and acts as an intermediary 
between the sovereign and the Second Chamber. 

The States General has the right of inquiry, 
and its commissions if authorized by the assem- 
bly can compel testimony and the production of 
papers. Individual members possess the right of 
interpellation and the usual parliamentary priv- 
ileges and immunities. Members of the cabinet 
may sit in either Chamber and answer questions 
but cannot vote unless members of the particu- 
lar Chamber. Before the World War both cham- 
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bers followed the French system of committees: 
each Chamber divided into five sections by lot; 
for each particular measure each section chose 
one member; he reported to his section, which 
then debated the measure. This system is still 
used in the First Chamber, but since the World 
War the Second Chamber has tended increas- 
ingly to use standing committees, chosen not 
from the sections but by the president of the 
Chamber or by the plenum; these committees 
report directly to the Chamber and disregard 
the sections entirely. 

Ministerial responsibility to parliament was 
conceded in the constitution of 1848 and until 
the World War governments were practically 
responsible to the Second Chamber; the veto 
power possessed by the king was rarely em- 
ployed. During the war and post-war periods 
the functioning of ministries on the basis of a 
majority support in parliament proved almost 
impossible and the country was ruled largely by 
extraparliamentary ministries which revived the 
monarchical veto. 

A. C. Josephus Jitta 

Scandinavian States and Finland. Sweden. 
Popular representation in Sweden dates from 
1435, when for the first time representatives of 
the various social classes met in a national as- 
sembly, or Riksdag (day of the realm), to consult 
with the regent on affairs of state. Such meetings 
were held sporadically thereafter, being sum- 
moned usually only in emergencies when the 
king needed popular support against the nobles 
or some foreign power. Not until the seventeenth 
century under Gustavus Adolphus was the com- 
position of the assembly fairly definitely fixed; it 
consisted then of representatives of the four 
estates: the nobility, the clergy, the burghers and 
the peasants. Its procedure was defined also 
during this period and its authority increased. 
During the so-called age of freedom (1718-72) 
the Riksdag held a dominant position in the 
government and a parliamentary system was ap- 
plied, although it was controlled more by the 
central bureaucracy than by the people. The par- 
liamentary system survived even the revolution 
of 1772, by which Gustavus iii ended the su- 
premacy of the Riksdag. 

Even after the great constitutional reform of 
1809-10, which brought about a balanced rule 
between king and people, the organization by 
estates was maintained. It was finally abandoned 
in 1866 with the institution of a two-chamber 
system, which has gradually been made more 
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democratic, the last time by the constitutional 
changes of 1918-21. 

The 150 members of the First Chamber are 
elected indirectly for eight years, in such a way 
as to give the Chamber new members each year, 
by provincial assemblies or in the cities by 
electoral bodies chosen by all men and women 
over twenty-seven years of age. The 230 mem- 
bers of the Second Chamber are elected directly 
for four years by all men and women over 
twenty-three years of age. Proportional repre- 
sentation applies in the elections to both 
chambers. 

In power and in actual influence the two 
chambers are practically equal. If they differ on 
financial questions, however, they must vote 
jointly, a procedure which favors the Second 
Chamber. In recent years the First Chamber has 
once caused a resignation of the cabinet (the 
Branting ministry in 1923) by defeating a gov- 
ernment bill. Financial supervision over the ad- 
ministration is maintained through an elected 
committee of revisers, which works between 
legislative sessions. The minutes of cabinet 
meetings are checked by a parliamentary com- 
mittee, and ministers who have acted illegally 
can be cited before a national court composed of 
high officials. Finally, the Riksdag can apply to 
the king for dismissal of members who have 
given bad advice. In practise these methods of 
enforcing responsibility are no longer used. It is 
customary, however, for the Committee on the 
Constitution to criticize specific governmental 
acts, which arc later debated in the Riksdag. The 
Swedish committee system is peculiar in that the 
more important committees, seven in number, 
for which the constitution provides, are shared 
by the two chambers, containing as a rule from 
8 to 10 members from each. The Swedish 
practise of not admitting cabinet members to the 
committees is also unusual. 

Norway, The Norwegian parliament, or 
Storting, instituted by the constitution of 1814 
consists of a single chamber of (since 1919) 150 
members elected by the proportional system by 
the votes of all men and women over twenty- 
three years of age. One third of the mandates are 
assigned to the cities and two thirds to the coun- 
try districts, a rule which has hitherto favored 
the cities. Even during the union with Sweden 
(1814-1905) the Storting acquired great influ- 
ence over the government and since the dissolu- 
tion of the union the parliamentary system has 
prevailed, although the constitution does not 
provide for it. The Storting enjoys unusually 
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wide powers; the monarch has no power of disso- 
lution and in legislative matters only a suspen- 
sive veto. 

As in Sweden minutes of cabinet meetings are 
inspected by a Storting committee. If it appears 
that cabinet ministers have made unconstitu- 
tional or obviously harmful decisions they may 
be summoned before a national court composed 
largely of Storting members. Such a case oc- 
curred most recently in 1926-27 but ended in an 
acquittal. In the handling of most questions the 
Storting is divided into two sections, the Lag- 
ting, elected by the Storting and consisting of 
one fourth of its members; and the Odelsting, 
made up of the remaining three fourths. Legis- 
lation is taken up first by the Odelsting. If the 
Lagting does not approve its decision the entire 
Storting meets and gives a final verdict, for 
which a two-thirds majority is required. There 
are seventeen permanent committees with def- 
inite assignments. In practise cabinet ministers 
may by special request attend the meetings of 
legislative committees. 

Denmark. The composition of the representa- 
tive assembly instituted in Denmark in 1849 
undergone various changes. It is divided into 
two chambers. Landsting and Folketing, both 
elected by the proportional system. Since 1915 
three fourths of the 76 members who compose 
the former have been chosen by direct vote of 
all men and women over thirty-five years of age;, 
the remaining 19 members are elected by the 
Landsting itself. The term of all members is 
eight years. The 149 members of the Folketing 
are chosen for four years by direct vote of all 
men and women over twenty- five years of age. 
Twenty-four seats are set aside to be allocated 
after the election to those political parties which 
have not secured representation proportionate to 
their voting power. In principle both chambers 
are of equal rank; but the Folketing actually has 
the greater power, exercising decisive control 
over the government. Financial measures are 
first introduced in the Folketing, going to the 
Landsting so late in the session as practically to 
nullify the latter’s right to make changes. The 
Folketing can cite ministers before a court com- 
posed of judges and representatives of the Lands- 
ting. At the democratic reformation of the repre- 
sentative system in 1915 a rule was introduced 
that the Landsting may be dissolved only if it 
rejects a measure which has twice been adopted 
by the Folketing, the second time after regular 
new elections. The Folketing, on the other hand, 
may be dissolved at any time. This has happened 


several times in recent years when there has 
been no clear majority. 

At least five permanent committees are ap- 
pointed in the Landsting at each session and six 
in the Folketing; these committees are composed 
of 5, 7 or 9 members. Each chamber has further- 
more a budget committee of 15 members. 
The competencies of these committees are in- 
distinctly indicated; special committees are often 
appointed to consider important proposals. 
Ministers frequently attend committee sessions, 
although there is no fixed rule. 

Finland. During its union with Sweden, Fin- 
land had no special legislative representation. 
The Russian conquest was followed by the sum- 
moning in 1809 assembly composed of 

representatives of the four estates, nobility, 
clergy, burghers and peasants. After 1863 this 
assembly was convoked regularly but there was 
no definite division of powers between it and the 
regent (the Russian emperor). In 1906 a thor- 
oughly democratic reform was instituted, with 
an assembly composed of 200 members chosen 
for three years according to the proportional 
system with universal suffrage for men and 
women over twenty-four years of age. 

When Finland became independent in 1917 
the legislature took over all powers of govern- 
ment and in 1919 adopted the present constitu- 
tion, which provides that the government must 
enjoy the confidence of the legislature and makes 
that body the center of Finland’s political life. 
A committee of the legislature, the Constitutional 
Committee, checks upon the official acts of the 
ministers; when illegal acts are discovered the 
legislature may summon cabinet members before 
a national court composed of high state officials 
and legislative representatives. 

The president has on two occasions, in 1924 
and 1930, used his right to dissolve the legisla- 
ture and order new elections. These dissolutions, 
however, were brought about not by any real 
political conflicts but by special circumstances 
(in 1930 the so-called Lappo movement) which 
made new elections desirable. 

The legislative committees are of great im- 
portance. Besides the five special committees 
which must have from ii to 2i members, each 
appointed to handle different groups of subjects, 
there is the so-called Great Committee com- 
posed of at least 45 members. The functions of 
this committee resemble in some respects those 
of the Norwegian Lagting. After a bill has been 
discussed in its appropriate special committee 
and in the legislature itself it goes to the Great 
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Committee. The legislature cannot take final 
action until this committee has reported. Under 
a special rule ministers may attend committee 
sessions unless the committees vote to exclude 
them. 

The legislative assemblies of all the Scandina- 
vian states have certain traits in common. The 
number of professional politicians in them is 
relatively small, the electors to a great extent 
choosing representatives of their own social 
classes. About half the members of the Swedish 
Second Chamber, for instance, are either farm- 
ers or manual workers; the same situation exists 
in the other countries. The debates are charac- 
terized by a matter of fact tone; brilliant oratory 
or personal attacks are unusual. Committee ses- 
sions are of great importance, probably because 
of the fact that minority governments have been 
common. The decisive negotiations between 
parties take place in the committees, where the 
necessary compromises are prepared. Although 
the legislatures have been criticized at times for 
incompetence and logrolling, their prestige is 
comparatively high and there is little opposition 
to the representative system. Charges of cor- 
ruption are rare. 

Herbert Tingsten 

Hungary. The origin of the Hungarian Par- 
liament is at present a highly controversial ques- 
tion. According to the most recent theory the 
Hungarians originally had the same patriarchal 
and autocratic form of legislation as the other 
Mongolian peoples, the Huns, Avars and Turks. 
The conversion of the Hungarians to Christian- 
ity and the marriage of the first Hungarian king, 
St. Stephen, to a Bavarian princess were fol- 
lowed by the influx of a large number of German 
knights and the introduction of German (Frank- 
ish) institutions. The king before legislating was 
now required to ask the advice of his council 
{senatus)y consisting of the principes regni^ but 
he was free to act as he pleased. The statute of 
1291 (sect, xxxi) already speaks of the custom 
of the barons and noblemen to assemble an- 
nually. The influence of this body gradually 
increased as a result of the occasional youth or 
weakness of the king and especially as a result 
of the necessity of electing a new king whenever 
the king died without a natural heir. The nobil- 
ity, both higher and lower, originally sat to- 
gether as one house; but the statute of 1608 
(post coronationepty sect, i) brought about a sep- 
aration into two houses: the Chamber of Mag- 
nates, comprising the higher nobility and the 


cleigy, and the Chamber of Deputies, compris- 
ing chiefly delegates of the nobility from the 
several counties and delegates from the royal 
free cities. 

The Diet as so constituted had very few of 
the attributes of a western parliament. The lower 
house did not represent the commons, as in 
England, but chiefly the lower nobility. While 
all bills (not merely financial bills) had to origi- 
nate in the lower house, the upper house had 
an absolute veto power. There was no principle 
of ministerial responsibility, the power of the 
king was correspondingly great, and at times the 
function of the Diet was reduced to the regis- 
tering of royal decrees. 

In 1848 through the introduction of a respon- 
sible ministry and the enlargement of the elec- 
toral base of the lower house the Diet was 
transformed into an institution resembling a 
modem parliament. Ministers could be im- 
peached by the lower house and tried in the 
upper house, and the right of interpellation was 
granted to both houses. By custom an adverse 
vote in the lower house required the dissolution 
of the ministry. Although the veto of the upper 
house was legally absolute, by custom the power 
over money bills tended to rest in the lower 
house, the magnates seldom voicing their oppo- 
sition more than once to a financial measure 
which the lower house persisted in passing. The 
power of the monarch although diminished con- 
tinued very strong. The government was re- 
quired by custom to consult the king before 
proposing measures to the Diet and his final 
veto power was always more than a mere for- 
mality. Through the compromise of 1867 with 
Austria the conduct of foreign affairs, army and 
finances for the joint affairs of the dual monarchy 
were reserved to special joint ministers respon- 
sible to two delegations elected respectively by 
the Austrian and Hungarian parliaments. 

Although the electoral base of the Chamber 
of Deputies was increased in 1848 from 200,000 
voters to 800,000, even the higher number rep- 
resented only 7 percent of the population. The 
proportion of voters to population decreased 
slightly during the seventy years ending in 1918, 
and the Chamber of Deputies thus remained 
essentially an assembly of the nobility. With the 
coming of the twentieth century there were to 
be sure more deputies of non-noble birth, but 
even these newer elements — ^industrial and fi- 
nancial capitalism and the higher bureaucracy — 
readily followed the guidance of the nobility. 
The composition of the Chamber of Magnates, 
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on the other hand, was altered scarcely at all 
after the seventeenth century, the only impor- 
tant change being the act of 1885 providing for 
the appointment of a certain number of life 
members by the king and for the exclusion of 
magnates whose land tax was less than 3000 
florins (about Si 200). On the whole it may be 
said that during the entire reign of the Haps- 
buigs the Hungarian Diet served as a fighting 
organ of the landowning nobility, directed on 
the one hand against the absolutism of the dy- 
nasty and on the other against the rising lower 
classes — the minority nationalities, the peas- 
antry and the industrial laborers. 

After the World War the republican Karolyi 
government projected a unicameral legislature 
with a greatly extended franchise, but the regime 
was overthrown before any elections could be 
held. The succeeding Soviet government held 
sham general elections for a National Congress 
of Soviets. But with the collapse of communist 
rule the pre-war constitutional regime was re- 
stored (except that a regent occupied the place 
of a Hapsburg monarch) through the agency of 
a National Assembly convoked in 1920 on the 
basis of a fairly general and secret ballot. A 
Second National Assembly, convoked on a more 
limited ballot, laid down the electoral regula- 
tions for the present legislature. Despite the 
fact that the National Assembly had functioned 
de facto as a unicameral legislature, it was voted 
to restore both houses in the definitive regime. 
The reason for this step was the desire of the 
conservative parties to insure their rule through 
an extra bulwark of protection in addition to 
that afforded by a restricted franchise in the 
lower house. 

The Chamber of Magnates now comprises 
all Hapsburgs living in Hungary (4), members 
elected by members of the former Chamber of 
Magnates (38), representatives of the churches 
(31), ex officio members (12), delegates of sci- 
entific and economic institutions (35), repre- 
sentatives of municipalities — counties and cities 
— (76), members nominated by the regent (40). 
The mandate of the elected members is for 
ten years. 

The electoral base of the Chamber of Depu- 
ties now includes 58.4 percent of the whole 
population. Male voters must be twenty-four 
years old and have four years of school instruc- 
tion; female voters unless university graduates 
must be thirty years old and have six years of 
school instruction or four years instruction and 
three or more legitimate children or be self- 


sustaining and have their own household. The 
signature of 10 percent of the voters of a district 
is necessary for nomination. As the acceptance 
of the validity of signatures depends on the good 
will of the local administration as well as on the 
liberty of canvassing, this provision worics to 
suppress any manifestations of independent 
public opinion. It accounts for the uninterrupted 
reign of the same government from 1922 to 1931 
and for the fact that the opposition is limited to 
14 Social Democrats and 9 Democrats. 

Because of the resort to a regency the power 
of Parliament may be said to have increased 
somewhat under the post-war regime. The re- 
gent, who was chosen by the first National As- 
sembly and who in the future is to be chosen 
by the joint assembly of the two houses of 
Parliament, may be impeached by the lower 
house and tried by a high court selected from 
the upper Chamber. He possesses only a limited 
veto. Of the two houses the lower house con- 
tinues as before the war to be the more influ- 
ential. Special powers have been granted to the 
Chamber of Deputies to override the veto of the 
Chamber of Magnates in regard to money bills. 
As in England the power of the legislature as 
a whole is not restricted by any written consti- 
tution, the constitutional provisions not differing 
from other legislative acts and all acts requiring 
a simple majority for passage. The development 
of detailed legislative procedure and standing or- 
ders, as formulated December 19, 1928, has 
been mainly along Franco- Belgian lines. 

The prestige of the legislature has always 
been considerable. Members enjoy high social 
standing as well as great advantages before ad- 
ministrative authorities. During the First and 
Second National Assemblies (1920-26), when 
the wealthier peasantry and the lower middle 
class generally made considerable inroads, this 
prestige declined somewhat. But as these ele- 
ments have since been very much reduced, the 
Chamber of Deputies is now again, although in 
lesser degree, the assembly of “gentlemen’* 
which it was before the war. Out of 245 mem- 
bers there are 29 counts and barons and about 
100 belong to the untitled nobility. The indus- 
trial laborers of Budapest have their representa- 
tives in the legislature, but the great masses in 
the country, particularly the peasants and the 
laborers, are scarcely represented, because of the 
prevalence of the open ballot, the electoral pro- 
cedure and the interference of the administra- 
tion at elections. 

Robert Braun 
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Spain and Portugal. Spain, In mediaeval 
times a cortes, or assembly of states, existed in 
each of the large political entities of the penin- 
sula under Christian control; such assemblies 
continued to exist when aggregation around the 
crowns of Castile and Aragon produced general 
cortes for these realms. In Castile, however, the 
regional assemblies disappeared in the second 
half of the fourteenth century, while the general 
cortes of the crown of Aragon met only on 
extraordinary occasions to treat questions of 
interest to all the component states. Aragonese 
expansion resulted in the establishment of a 
cortes in Sardinia and in the introduction of 
Aragonese features into the Sicilian parliament. 
The origins of the Cortes have not been satis- 
factorily determined. More or less plausible but 
unproved is the hypothesis whereby it is derived 
from the full or extraordinary sessions of the 
Curia Regia, a consultative body possessing in 
fact many functions of secular and ecclesiastical 
government, which existed in Le6n in the early 
centuries of the reconquest and later acquired 
feudal characteristics. The classical theory de- 
rives the Cortes ultimately from the late Visi- 
gothic councils of Toledo, which were attended 
by the highest church officials and by high dig- 
nitaries of the state, who were at the same time 
outstanding members of the nobility; their spe- 
cific function was ecclesiastical, although the 
king might submit secular affairs to them for 
deliberation. Such fundamental differences of 
composition and function, however, exist be- 
tween council and Cortes as to make this theory 
inadmissible. Although the cortes were attended 
by the higher nobility and higher clergy, the 
essential element in their composition consisted 
of procurators representing the cities and towns 
under the rule of imperative mandate; in Castile 
frequently they alone were summoned. The 
powers and functions of the cortes varied with 
the place and the time. In judicial theory they 
were merely consultative and deliberative organs 
imable to limit the power of the king, except 
that it was their prerogative to vote taxes and 
approve financial subsidies sought by the crown. 
The latter were the chief and characteristic func- 
tions of the Castilian cortes. In actual fact, al- 
though the Aragonese assemblies were the more 
powerful, the cortes in both realms intervened 
in questions of succession to the throne, the 
regency, legislation, internal administration and 
foreign policy, particularly during the thirteenth 
and fourteenth centuries. In Aragon originated 
a feature which spread widely and which has 


Assemblies 391 

modem parallels, the diputacidn, or committee, 
chosen from the various estates to keep watch 
over the king between sessions and to enforce 
obedience to the laws. 

In the first half of the fourteenth century 
began the decline of municipal autonomy, aided 
by the jurists’ adoption of the absolutist princi- 
ples of the Roman law and by the crown’s 
corruption of the elections of the procurators. 
Consequently the prestige of the cortes waned; 
they met less frequently and the scope of their 
competency was restricted. From the time of 
Ferdinand and Isabella they virtually ceased to 
exist as a functioning organ of government and 
from the time of Charles i and Philip ii they 
met only on very exceptional occasions and sel- 
dom intervened in important problems. The 
legal situation, however, remained unchanged. 
In the eighteenth century local revolts and Bour- 
bon centralization led to the suppression of the 
regional cortes and the establishment of a single 
body for Spain, but in Navarre the cortes sur- 
vived until the early years of the nineteenth 
century. 

Although the introduction of the constitu- 
tional regime at the beginning of the nineteenth 
century revived the Cortes, its spirit, organiza- 
tion and functions were radically changed. While 
its composition in certain respects resembled 
that of previous assemblies, the Cortes of Cadiz, 
meeting as the representative body of a nation 
which had assumed the sovereignty in its revolt 
against Napoleonic imperialism, in 1812 pro- 
mulgated a constitution modeled largely upon 
the French constitution of 1791. The new con- 
stitution established the principle of separation 
of powers and vested the legislative power in a 
unicameral parliament. The restoration of Fer- 
dinand VII marked the beginning of a stormy 
period for the new Cortes, which succumbed 
repeatedly to the bad faith of the monarchs, who 
were supported by an ignorant population. Its 
structure and powers were frequently affected 
by the vicissitudes of struggles between parties 
supported only by sections of the army and by 
certain other minorities. In 1834 a royal statute 
replaced the constitutional Cortes with two esta- 
mentos, or estates, possessing hardly any power 
except the right to petition the absolute mon- 
arch. The reintroduction of the modem Cortes 
as a bicameral body in 1837 was followed by a 
struggle — ^the effects of which are displayed in 
the constitutions of 1845 and 1869 — over the 
composition of the Senate. Under the last mon- 
archist constitution, that of 1876, the issue be- 
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tween king and parliament was never really 
settled; but a compromise with respect to the 
Senate was reached by providing for members 
who were either to be so in their own right or 
to be chosen by the king for life as well as for 
members elected by universities, academies, 
societies for the furtherance of economic devel- 
opment, ecclesiastical corporations and provin- 
cial authorities and by electors chosen by local 
government officials and the higher taxpayers. 
For the directly elected Congress of Deputies 
universal manhood suffrage was not adopted 
until 1890. In the Cortes of Cadiz representa- 
tives sat for the American colonies. After the 
loss of the bulk of the latter the Antillean terri- 
tories maintained their representation, although 
not consistently; but they seldom affected legis- 
lation. Until 1918 the committee organization 
of the two chambers was modeled upon that 
existing at one time in France: the chambers 
were divided by lot into sections which gave 
bills preliminary readings and then, if they 
favored further consideration, elected a repre- 
sentative to a special committee to report on the 
particular measure. Elected generally in the 
same manner were a committee of the budget 
and several other permanent committees not 
concerned with subjects of legislation. In 1918, 
however, also in accordance with French devel- 
opments a full set of permanent committees to 
deal with legislative measures was organized, 
largely on the principle of one for each ministry. 
In the Congress they were elected by the sec- 
tions and in the Senate by the whole house. 

Except for the requirement that bills regard- 
ing taxation and public credit be first presented 
to the Congress, the powers of the two chambers 
to legislate and to represent the nation before the 
monarchy were equal. The Congress was em- 
powered to bring criminal prosecutions against 
ministers before the Senate acting as a court; 
only in this case could one chamber, the Senate, 
be convoked without the other. Political control 
over the ministry rested on extraconstitutional 
conventions; but no effective control or super- 
vision was maintained, for two great prodynasty 
parties of very similar composition held the reins 
of government by turn on the basis of majori- 
ties obtained fraudulently through the Ministry 
of the Interior. The consequent inability of the 
lower middle class, the urban proletariat and 
other groups to obtain adequate representation 
and the antipolitical views of strongly organized 
sjmdicalist workmen together with the internal 
disintegration of the controlling parties and the 


reactionary character of the Senate led to the 
political indifference of the great mass of the 
nation, including the intellectual minority, and 
to the loss of prestige of the Cortes. All these 
circumstances, reenforced by the absolutist 
tendencies of the crown and the gross inter- 
ference of the army in civil affairs after it had 
assumed a position of independence with respect 
to parliament quite similar to that of the military 
forces in Japan, facilitated the establishment of 
the dictatorship of General Primo de Rivera in 
1923. It is to be noted that one of the objects 
of the latter was the suppression of the cam- 
paign tenaciously maintained by the socialist 
and republican minorities in parliament to fix 
responsibility for the military disaster in Mo- 
rocco in 1921. 

Upon the downfall of the monarchy in April, 
1931, the provisional government summoned a 
Constituent Cortes; this body elaborated a re- 
publican constitution, which was promulgated 
in December, 1931. The Cortes was dominated 
by republicans and socialists and contained but 
few members of previous parliaments. It was 
elected by universal, direct suffrage from mul- 
tiple member constituencies provincial in scope, 
replacing what had been for the most part a 
system of small single member districts. The 
great cities elected their own representatives 
independently in proportion to their population. 
The attributes and powers vested in the Cortes 
by the new constitution are based upon national 
experience as well as upon post-war develop- 
ments abroad. Unicameralism has been adopted. 
Members are elected for four years; women and 
the clergy, the latter having hitherto been barred 
from the lower house, are now eligible. 

Out of the failure of the constitution of 1876 
to provide for its own revision or to determine 
clearly in what political organs the ultimate 
power lay arose the question, which was promi- 
nent immediately before the fall of the mon- 
archy, whether the amending power belonged 
to the simple legislative process or to a con- 
stituent cortes with or without the king. The 
new constitution provides for the proposal of 
amendments by the Cortes and the election of a 
constituent cortes, which shall decide on them 
and which shall subsequently be transformed 
into an ordinary legislative assembly. The legis- 
lative power of the Cortes is further affected by 
the incorporation of international agreements 
into constitutional law, by the powers which the 
Cortes is authorized to grant to autonomous 
regions and by the rights, with some restrictions, 
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of initiative and referendum. In certain matters, 
notably the amendment of the budget and votes 
of confidence, the Cortes may take action only 
by absolute or larger majorities, while on the 
latter question procedure is regulated in order 
to provide sufficient time for thoughtful delib- 
eration. On the other hand, parliamentary con- 
trol in certain respects is very pronounced. A 
permanent diputacion will act as a check on the 
executive; the Court of Audit (Tribunal de 
Cuentas de la Repiiblica) depends directly upon 
the Cortes. The latter may bring criminal prose- 
cutions against the president and the ministers 
before a special court of constitutional guaran- 
ties; and automatic expedients familiar else- 
where have been adopted in order to place be- 
fore the voters conflicts between parliament and 
the president, in whose election the Cortes par- 
ticipates. 

Under the old regime the ineffectiveness of 
the parliamentary system and a growing recog- 
nition of the significance of education led to the 
establishment of several more or less autono- 
mous organizations authorized to investigate, 
prepare legislation and carry out the adminis- 
tration within their fields. The new constitution, 
displaying a similar respect for expert opinion 
and assistance in the drafting of legislation, con- 
templates the establishment of advisory bodies 
for both executive and legislative branches; the 
preparation of legislation is declared a highly 
important function of the ministry, and the 
president of the Supreme Court and the attorney 
general are ex officio members of the parlia- 
mentary Committee on Justice. The Declaration 
of Geneva {Declaration des droits de Venfanty 
1924) is accepted as normative. By empowering 
the Cortes to delegate to the ministry the func- 
tion of elaborating the details of a good deal of 
the legislation which it may enact the authors of 
the constitution contemplate that the legislative 
action of parliament will be largely of a com- 
paratively general, policy determining character. 

The home rule aspirations of certain regions 
— Catalonia, the Basque Provinces and Galicia — 
presage the early establishment of regional as- 
semblies, whose nature and functions cannot yet 
be ascertained. , 

Portugal. From mediaeval times until quite 
recently the history of the popular assembly in 
Portugal has coincided in the main with its 
history in the rest of the peninsula. The Cortes 
did not meet at all in the eighteenth century. A 
Constituent Cortes established the modem re- 
gime with the constitution of 1822, which like 
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its model, the Spanish constitution of 1812, was 
idealistic in character and incompatible with the 
milieu; its career was ephemeral. In 1826 King 
Pedro IV proclaimed a constitution establishing 
a moderately liberal parliamentary government 
on the British pattern. The legislative power 
was vested in a lower house elected by indirect, 
limited suffrage and an upper house, or Senate, 
similar in form to that ultimately adopted in 
Spain. Against this system were ranged the ab- 
solutists led by the infante Miguel, who sum- 
moned a Cortes after the ancient manner and 
had himself proclaimed absolute monarch. After 
a long period of bitter strife the constitution 
prevailed and remained in force with occasional 
liberalizations until the royal dictatorship, which 
was the culmination of the corrupt rotation in 
office of the prodynasty parties, brought about 
the fall of the monarchy. The republican con- 
stitution of 19 1 1 entmsted the legislative power 
to a lower and an upper house, both elected by 
direct manhood suffrage. Besides the purely 
legislative function the Cortes possessed certain 
other powers, especially with respect to admin- 
istrative and judicial organization. It elected the 
president of the republic, who had no veto 
power and whom it could remove; although the 
constitution did not expressly provide that min- 
isters were responsible to the legislature, they 
were in fact under its control. Initiation of dis- 
cussion on many matters was the prerogative of 
the lower house. Although the colonies were 
represented in both houses, the upper house was 
empowered to approve or to reject the nomina- 
tion of important officials for the oversea pos- 
sessions. To settle conflicts between the two 
houses joint sessions were provided. The repub- 
lican parliament, however, was unable to cope 
with the problems before it, and a long series 
of revolts culminated in the establishment in 
1926 of a military dictatorship which suspended 
the constitution. 

Jose Ots y Capdequi 

Japan. Although the origins of the Japanese 
parliament, or Diet, go back to the overthrow of 
the Tokugawa shogunate in 1867, it was not 
until 1889, when the emperor granted the people 
a constitution, that the national legislative as- 
sembly was established in its present form. 

The conservative forces of the empire offered 
strong resistance to any advanced steps toward 
democracy, and the framers of the new constitu- 
tion made progress only with great difficulty. 
From this conflict there resulted a series of com- 
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promises which seriously cripple the power of 
the Diet by reserving certain important pre- 
rogatives to the emperor. The emperor, with the 
Privy Council as advisory body, was given con- 
trol over general matters of diplomacy, such as 
the declaration of war and peace and the con- 
clusion of treaties; he was vested with supreme 
command of the army and navy, including the 
determination of their organization and peace- 
time standing as well as the power to make laws 
in times of urgent necessity without consulting 
the Diet. Furthermore the Diet’s power over the 
budget was curtailed by a regulation providing 
that if the Diet failed to pass a budget that of the 
previous year was to be considered in force. Two 
additional factors further curtail the power of 
the Diet: the shortness of its sessions — it meets 
for only three months in the year — and the 
strong bureaucracy built up by Japan’s strict 
civil service laws. The greatest weakness of the 
Diet lies in its almost complete lack of control 
over the military branches of the government, 
around which cling all the surviving forces of the 
old order and over which its only effective con- 
trol is the power of studying and passing the 
budget; its investigation into the activities of the 
army and navy during the course of debate over 
the budget tends somewhat to exercise a re- 
straining influence upon them. 

In theory the cabinet is responsible to the 
emperor alone. In the days following the grant- 
ing of the constitution the leaders of the govern- 
ment were recruited from among the elder 
statesmen of the Satsuma and Choshu clans, 
who ruled regardless of the Diet, which func- 
tioned chiefly as a forum for criticism. When the 
first parties were formed the Diet began to use 
what power it had, principally its right of pass- 
ing the budget. Party attacks on cabinets headed 
by the elder statesmen increased in strength 
until in 1898 the ministers, unable to secure a 
complaisant Diet, suddenly called on the party 
leaders to form a government. Party and non- 
party governments then alternated until 1925, 
when the last non-party government resigned. 
Since that date, although the theory of responsi- 
bility to the emperor has not been changed, in 
actual practise the cabinet has been held respon- 
sible to the Diet; and particularly since the 
passing of the universal manhood suffrage law 
in 1925 the life of a cabinet depends chiefly on 
the support which it can summon from the 
majority of the members of the lower House. 

In the governmental scheme the Diet occu- 
pies a peculiar position without exact counter- 


part in any other coimtry. Sovereignty in Japan 
is vested legally in the emperor, not in the 
people. The Diet is therefore not the lawmaking 
body, as this function is reserved to the em- 
peror, although “with the consent of the im- 
perial Diet.’’ Any law passed by the Diet must 
be promulgated by the emperor before it comes 
into effect. No emperor has ever failed to sanc- 
tion a law so passed, but this is less because of 
imperial subservience to the public will than 
because the preferred position given to govern- 
ment bills before the Diet makes it difficult, 
almost impossible, for any measure not spon- 
sored by the government to be passed. 

The two houses of the Japanese Diet possess 
the same organization. Contrary to the western 
custom they do not regulate their own interior 
organization, which is provided for in a law pro- 
mulgated by the emp>eror. Nor do they select 
their own president and vice presidents; these 
officers are appointed by the emperor, who 
must, however, in the case of the House of 
Representatives, choose from three candidates 
elected by the House. 

The two houses are organized on the commit- 
tee system. In addition to the Committee of the 
Whole into which each House can resolve itself 
there are standing committees on the budget, 
accounts, petitions, discipline and the like and 
special committees instituted as the need arises; 
all committees are elected by the houses. 

The members of the Diet possess the con- 
stitutional immunities common to countries 
with a parliamentary form of government. They 
are not held responsible outside the chamber for 
their voice or vote within it, and they cannot be 
arrested during the sessions except in certain 
special instances. 

Laws introduced into the Diet undergo three 
readings: the first in special committee, the 
second in the Committee of the Whole (with 
general debate and the offering of amendments), 
the third for the final vote. Debate is free and 
subject to little restriction; the vote is public. 
While sessions of the Diet are generally open 
they can be made secret either by vote of the 
houses or at the request of the government. 

In addition to its power ove^ legislation and 
finance the Diet has other means for supervising 
the executive. Each House may present ad- 
dresses directly to the emperor. This power, 
used to impeach the cabinet when that body 
was not responsible to the Diet, now has little 
significance; nor is there much more in the 
power of each House to make representations to 
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the government on any subject, since these refer 
only to future policy and are not binding. Both 
houses may also pass resolutions, including 
those of “no confidence.” Since these usually 
lead to the resignation of the government, this 
power is exercised primarily by the lower House. 
The Diet may make inquiries into affairs of 
state; but as it has no power to compel the ap- 
pearance of witnesses, this prerogative is not as 
important as it is, for instance, in the United 
States. Lastly, members of the Diet may ques- 
tion or interpellate the government on all mat- 
ters within its responsibility. This power plays 
an important part in Japanese legislation. 

The powers of the two houses of the Diet are 
theoretically equal, but the House of Peers is in 
some respects in a stronger position, chiefly 
because it is not subject to dissolution. The 
prestige of the lower House has, however, in- 
creased so greatly in recent years as to more than 
offset this advantage of position and make it 
actually the dominant chamber. Until some ten 
years ago the personnel of the upper House was 
of generally superior quality, but with the shift 
of the power of government to the House of 
Representatives the latter has attracted some 
strong figures. Because, however, of the cor- 
ruption which still characterizes elections the 
average quality of the members has not im- 
proved markedly. 

With the spread of education, which has re- 
duced illiteracy to less than 6 percent of the 
whole population, the corresponding rise of the 
power of the press, the political emancipation of 
all the male population of the country and the 
betterment of the economic condition of the 
common people due to the rapid industrial 
revolution the prestige of the Diet has risen 
steadily. But the strength of the political parties 
and in consequence the effectiveness of the Diet 
have been weakened by the abnormally large 
amounts of money which the parties spend for 
election and which compel them to seek alliance 
with the capitalist element of the country, thus 
leading to much corruption. This factor has 
made the steady progress of democracy difficult 
and has tended to diminish the efficiency of 
party government in Japan. 

Yusuke Tsurumi 
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neuen Osterreichy Innsbruck Universitat, Institut fiir 
Sozialforschung in den Alpenldndem, Schriften, no. 
viii (Innsbruck 1931); Kelsen, H., “Die Verfassung 
Osterreichs” in Jahrbuch des dffentlichen Rechts der 
Gegenwarty vol. xviii (1930) 130-85. 

For Switzerland; Brooks, R. C., Civic Training 
in Svntzerland (Chicago 1930), and Government and 
Politics of Stuitzerland (Yonkers 1918); Bonjour, F., 
La democratic suisse (Lausanne 1919), tr. by C. L. 
Leese as Real Democracy in Operation (London 1920); 
Berchem, Ren6 van, De la chambre unique au systhne 
bicameral (GeneysL 1924); Fueter, Eduard, Die Schweiz 
seit i848y Geschichte y Polittk, Wirtschaft (Zurich 1928); 
Heusler, A., Schweizerische Verfassungsgeschichte 
(Basel 1920); Fleiner, h'ritz, Schioeizerisches Bundes~ 
staatsrecht (Tubingen 1923), Schweizerische und deut~ 
sche Staatsauffassungy Recht und Staat in Geschichte 
und Gegenwart, vol. Ixvii (Tubingen 1929). and Uni- 
tarismus und Fdderalismus in der Schweiz und in den 
Vereinigten Staaten von Amerika, Kiel University, 
Institut fiir Seeverkehr und Weltwirtschaft, Kieler 
Vortrage, no. 34 (Jena 1931); Burckhardt, Walther, 
Schweizerisches Bundesrechty 4 vols. (Frauenfeld 1930- 
31); His, Eduard, Geschichte des neueren schzveizeri- 
schen StaatsrechtSy 2 vols. (Basel 1920-29); Rappard, 
W. E., Notre grand ripublique soeur: aperfu sur revo- 
lution des Etats-Unis et sur les rapports suisses-amiri- 
cains (Geneva 1916). 

For the Netherlands: Edmundson, George, His- 
tory of Holland (Cambridge, Eng. 1922); Poullet, E., 
Histoire politique nationale: Origines, diveloppments et 
transformations des institutions dans les anciens Pays- 
BaSy 2 vols. (2nd ed. Louvain 1882-92); Pirenne, 
Henri, Les anciennes dSmocraties des Pays-Bas (Paris 
1910), tr. by J. V. Saunders as Belgian Democracy y Its 
Early History (Manchester 1915); Grinten, J. van 
der, “L’organisation politique des Pays-Bas” in Revue 
Internationale des sciences administrativeSy vol. iv (1931) 
209-26, 431-42; Huart, F. J. A., “Die Entwicklung 
des dffentlichen Rechts in die Niederlanden seit 1922” 
in Jahrbuch des dffentliches Rechts, vol. xviii (1930) 
274—323; Kramer, M. J., De Eerste Kamer in Neder- 
land {Amsterdam 1918). 

For Scandinavian States and Finland: General; 
Schmidt, F., Ddnemarky Schweden und Norwegen, 
StaatsbOrger Bibliothek, vol. Hi (Munich 1914); 
Conciliation Internationale, La visite aux trois parle- 
ments scandinavesy Bulletin, no. 12 (Paris 1909) p. 17- 
53. Sweden: Hallendorff, C., and Schiick, 
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A., History of Sweden (Stockholm 1929); Fahlbeck, P. 
E.y Sveriges fdrfattning och den moderna parlamen- 
tarismen (Lund 1904), tr. into French as La constitu- 
tion suidoise et le parlementansme modeme (Paris 1905); 
Reuterskidld, C. A., “Die staatsrechtliche Entwick- 
lung Schwedens seit dem Jahre 1918” in. Jahrbuch des 
dffentlichen Rechts der Gegenwarty vol. xi (1922) 
304-12; Aus Schwedens Stoats- und Wirtschaftsle- 
ben, ed. by Felix Genzmer, Deutsche Vereinigung fiir 
staatswissenschaftliche Fortbildung, Schriften, vols. 
vi-xi (Berlin 1925); Herlitz, Nils, “Proportional 
Representation in Sweden” in American Political 
Science Revietv, vol. xix (1925) 582-92; Wallengren, 
Sigfrid, FSrstakammarfrhgan infdr svenska riksdagen 
efter 1866 (The question of the upper house in the 
Swedish Riksdag after 1866) (Lund 1916); Kihl- 
berg, Leij, Den svenska ministdren under stdndsriksdag 
och tv&kammarsystem (The Swedish ministries under 
the Riksdag of the four estates and under the bi- 
cameral system) (Uppsala 1922); Tunberg, Sven, Riks- 
dagens uppkomst och utveckhng intill medeltidens slut 
(Growth and development of the Riksdag up to the 
end of the Middle Ages), Sveriges Riksdag, Fdrra Au- 
delningen, vol. i (Stockholm 1931). Nor- 

way: (jljerset, Knut, History of the Norwegian People, 
2 vols. (New York 1915); Morgenstierne, Bredo, 
Das Staatsrecht des Konigreichs Norwegen, Das 6f- 
fentliche Recht der Gegenwart, vol. xiii (Tubingen 
1911). Denmark: Peterson, F. V., “La 

constitution et le gouvernement de Danemark” in Re- 
vue internationale des sciences administratives, vol. ii 
(1929) 103-17; Goos, C., and Hansen, H., Das Staats- 
recht des Kdnigretchs Danemark, Das bffentliche Recht 
der Gegenwart, vol. xx (new ed. Tubingen 1913); Den- 
mark, Ministry for Foreign Affairs, Denmark igji 
(Copenhagen 1931). Finland: Schyberg- 

son, M. G., Politische Geschichte Fimdands i8oQ-igiQy 
Geschichte der europaischen Staaten, no. 41, tr. 
from Swedish ms. by O. von Zwehl (Gotha 1925); 
Erich, R., “Die Entwicklung des dffentlichen Rechts 
in Finnland” in Jahrbuch des dffentlichen Rechts der 
Gegenwart, vol. xi (1922) 103-21; Wuorinen, J. H., 
Nationalism in Modern Finland (New York 1931); Fin- 
land, land, folk, rike, 3 vols. (Stockholm 1923-25), 
abridged translation, i vol. (Helsingfors 1926); La 
Finlande, aperpu de Vorganisation politique et adminis- 
trative (Helsingfors 1921). 

For Hungary: Marczali, H., Ungarische Verfas- 
sungsgeschichte (Tubingen 1910), and Hungary in the 
Eighteenth Century (Cambridge, Eng. 1910); Apponyi, 
A., A Brief Sketch of the Hungarian Constitution (Bu- 
dapest 1908); Hantos, E., The Magna Carta of the Eng- 
lish and of the Hungarian Constitution (Lxindon 1904); 
Egyed, Istvdn, La costituzione delVUngheria dopo la 
guerra mondiale (Milan 1929); Molndr, KAlmdn, Mag- 
yar kdzjog (Hungarian public law), Tudomdnyos 
Gyujtem6ny, nos. 20-21 (3rd ed. P^cs 1929); Kiszely, 
Gyula, A magyar dllamkormdnyzds jdv'dje (Future of 
the government of the Hungarian State) (Budapest 
1928); TomesAnyi, Mdric, Magyar kdzjog. Alkot- 
mdnyjog (Hungarian public law. Constitutional law) 
(Budapest 1926); Csekey, S. von, “Die Entwicklung 
des dffentlichen Rechts in Ungam seit 1926” in Jahr- 
buch des dffentlichen Rechts der Gegenwart, vol. xix 
(1931) 199-3 15, with bibliography; Graham, M. W., 
Jr., “Reconstruction of the Hungarian Parliament” 
in American Political Science Review^ vol. xx (1926) 
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384-92; Braunias, K., “Die Wahlreformen der Jahre 
1925 und 1926” in Zeitschrift ftir Polittky vol. xvii 
(1927-28) 47-63; Polg^r, Emdric, “Les institutions 
hongroises actuelles de droit public” in Rezme du droit 
public et de la science politique y vol. xliii (1926) 118-22. 

For Spain and Portugal: Madden, M. R., Political 
Theory and Law in Medieval Spain (New York 1930) 
ch. viii; Ballesteros y Berctta, Antonio, Historia de 
Espada y su influencia en la historia universal y vols. 
i-vi (Barcelona 1918-32) vols. ii-iv; Merriman, 
R. B., The Rise of the Spanish Empire in the Old World 
and in the NeWy vols. i-iii (New York 1918-25); 
Piskorski, V. K , Kastilskie kortesi v. perokhodnuyu 
epokhti ot srednikh vekov k novim (Kiev 1897), tr. by 
Claudio Sdnchez-Albornoz as Las cortes de Castilla 
en el periodo de trdnsito de la edad media e la moderruiy 
1188-1520 (Barcelona 1930); Desdevises du Dezert, 
G.y “Les institutions de I’Espagne au xviii® si^cle” 
in Revue hispaniquCy vol. Ixx (1927) 1-556; Madariaga, 
Salvador de, Spain (London 1930); Posada, Adolfo, 
Tratado de derecho politico y Biblioteca de Derecho y 
de Ciencias Sociales, 2 vols. (3rd ed. Madrid 1923- 
24), and Spanischcs Staatsrechty Das offenthche Recht 
der Gegenwart, vol. xxiv ('Pubingen 1914); Cuevas y 
Cuevas, M., “Las comisiones permanentcs en lospar- 
lamentos de Francia y Espana” in Revista general de 
legislacidn y jurisprudence, vol. cxlvii (1925) 333-412; 
Mirkine-Guetzdvitch, B., “La nouvelle constitution 
espagnole” in Revue politique et parlementahe, vol. 
xxxix (1932) 127-42; “Text of New Spanish Constitu- 
tion,” tr. by P. Villa Fernandez and W. Moss and cd. 
by W. E. Lingclbach in Current History, vol. xxxvi 
( *932) 374-84; Prestage, Edgar, The Royal Power and the 
Cortes in Portugal (Watford 1927); Sdnchez-Albornoz 
y Menduina, Claudio, La curia regia portuguesa, sighs 
xiiyXlJi(M&drid 1920); Portugal, Constitution, Carta 
constitucional da monarchia portugueza e sens actos 
addicionals, ed. by J. A. Ismael Gracias (Nova Goa 
1895); Young, George, Portugal Old and Young (Ox- 
ford 1917); Figueiredo, Fidelino de, El pensamento 
politico do exercito (Lisbon 1926). 

For Japan: Gollier, Thdophile, Essai sur les insti- 
tutions politiques du Japan, Ecole des Sciences Poli- 
tiques et Sociales de I’Universitd de Louvain (Brussels 
1903); Ito, Ilirobumi, Commentaries on the Constitu- 
tion of the Empire of Japan, tr. by Miyoji Ito (2nd ed. 
Tokyo 1906); Uyehara, G. E., The Political Develop- 
ment of Japan, i86y-igog (London 1910); Iwasaki, 
Uichi, The Working Forces in Japanese Politics (New 
York 1921); Latourette, K. S., The Development of 
Japan (2nd cd. New York 1926); Kitazawa, Naokichi, 
The Government of Japan (Princeton 1929); Nitob6, 
Inazo O.y Japan (London 1931); Allen, G. C., Modem 
Japan and Its Problems (New York 1928). 

LEGITIMATION. See Illegitimacy. 

LE GRAND, DANIEL (1783-1859), Swiss- 
French social reformer. Le Grand was one of the 
earliest advocates of international labor legisla- 
tion. The friendship of his father, a silk ribbon 
manufacturer, with Pestalozzi and Oberlin early 
called his attention to the degenerating influ- 
ences brought about by the industrial revolution 


on the working class. As early as 1832 he advo- 
cated Sunday rest as well as the income tax; a few 
years later he advocated child labor legislation, 
the prohibition of night work for women, shorter 
working hours for all workers and state subsidies 
for creches. The Prussian legislation of 1839, 
based upon the British legislation of 1833, em- 
bodied his proposals. This inspired Le Grand to 
issue appeals to the governments of Europe in 
the hope of creating a system of continental labor 
legislation in order to overcome the competition 
of low standard nations — a program also implicit 
in Adolphe Blanqui’s proposals. His appeals 
stressed the physical crippling of the working 
population, its moral decline and the destruction 
of family life by unlimited overtime as well as the 
resultant overproduction and crises; he proposed 
international legislation providing for a twelve- 
hour day for factory workers, prohibition of 
night work, limitation of overtime and a six-day 
working week, with the understanding moreover 
that higher standards of national legislation were 
not to be endangered. His appeals influenced 
both the British and Prussian governments but 
were met with evasive proposals by the govern- 
ment of Napoleon iii. Le Grand’s writings were 
rediscovered in 1875 by Thiersch, who reprinted 
them in his book, Uber den christlichen Staat 
(Basel 1875). His ideas were incorporated in all 
subsequent efforts to forward labor legislation, 
and their influence was acknowledged at the 
Washington Labor Conference in 1919. 

Stephen Bauer 
Consult: Bauer, Stephan, “Die geschichtlichen Motive 
des internationalen Arbeiterschutzes” in Vierteljahr- 
schrift filr Sozial- und Wirtschaftsgeschichte, vol. i 
(1903) 79-104; Weiss, Raymond, Un prdcurseur de la 
ligislation Internationale du travail: Daniel Le Grand 
(Paris 1926). 

LEHFELDT, ROBERT ALFRED (1868- 
1927), South African economist. Lehfeldt was 
born in Birmingham and studied at Cambridge 
and Ix)ndon universities. He was for a number 
of years professor of physics at East London Col- 
lege and at the South African School of Mines 
and Technology (now the University of the Wit- 
watersrand) in Johannesburg. In the course of 
time he developed a keen interest in economic 
problems and in 1916 accepted the new chair of 
economics at the University of the Witwaters- 
rand. 

Lehfeldt brought to the study of economics a 
profound knowledge of mathematics and a re- 
markable aptitude for quantitative treatment of 
economic problems. He attracted international 
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attention by his plan of currency stabilization 
through the control of the supply of gold rather 
than of the demand for it. It called for the estab- 
lishment of an international commission which 
would purchase all important gold mines and 
regulate the value of gold by restricting output 
in times of rising prices and increasing it in times 
of falling prices. He was the first to estimate the 
union’s national income and he offered valuable 
testimony before a number of government com- 
missions in South Africa, particularly before the 
Kemmerer and Vissering Commission on the 
resumption of gold payments by the Union of 
South Africa. Lehfeldt was one of South Africa’s 
outstanding economists and exercised consider- 
able influence in stimulating quantitative eco- 
nomic research in the union. 

S. Herbert Frankel 

Important works: Gold, Prices and the Witwatersrand 
(London 1919); Restoration of the World's Currencies 
(London 1923); The National Resources of South Africa 
(Johannesburg 1922); Union of South Africa, Finance 
Department, Report ... on the Resumption of Gold 
Payments (Pretoria 1925) p. 439-64; “Public Loans 
and the Modern Theory of Interest” in Economic 
Journal, vol. xxii (1912) 16-33; “The Rate of Interest 
on British and Foreign Investments” in Royal Statis- 
tical Society, Journal, vol. Ixxvi (1912-13) 196—207, 
415-16, and vol. Ixxvii (1913-14) 432-35. 

LEHR, JULIUS ( 1 845-94) , German economist. 
Lehr completed his studies in forestry at the 
University of Giessen and became Privatdozent 
at the Forstliche Hochschule at Munden. From 
1874 he was professor of economics at the 
Technische Hochschule in Karlsruhe and from 
1885 professor of forest policy and forest history 
at the University of Munich. Even during his 
early training in the field of forestry Lehr was 
particularly interested in its economic aspects. 

In economics Lehr’s most important works 
are: Grundbegriffe und Grundlagen der Volks- 
ivirtschaft (Leipsic 1893; published as pt. i, vol. i 
in Frankenstein’s Hand- und Lehrbuch der 
Staatswissenschaften) and Politische Okonomie in 
gedrdngter Fassung (Munich 1892; 4th ed. by C. 
Neuburg, 1905). Minor publications dealt with 
currency and tariff problems. Lehr was one of 
the few followers of the Austrian school in 
Germany and attempted to apply the mathe- 
matical method to the marginal analysis of price 
and wage problems but with little success. He 
was, however, more effective in the application 
of the mathematical method to forestry eco- 
nomics. His essay “Forstpolitik” in T. Lorey’s 
Handbuch der Forstwissenschaft (2 vols., Tubin- 
gen 1887-88; 3rd ed., 4 vols., 1912-13, vol. iv, 


p. 91-287) was the first comprehensive work on 
the subject and stimulated later writers in this 
field. He defended the viewpoint that the utiliza- 
tion of forests be left to private enterprise, al- 
though he urged compulsory reforestation of 
those woodlands which are definitely suitable 
only for growth of timber. A student of Gustav 
Heyer, he advocated the cultivation of forestry 
statics (a discipline dealing with the ascertain- 
ment of the value of the forest produce), to 
which he made significant contributions. Besides 
numerous articles in the Allgemeine Forst- und 
Jagdzeitung, of which he was coeditor, he wrote 
the masterly treatise “Waldwertrechnung und 
Statik” for Lorey’s Handbuch, published sepa- 
rately as Beitrdge zur Statistik der Preise, tns- 
besondere des Geldes und des Holzes (Frankfort 
1885), in which he made important contribu- 
tions also to the methodology of index numbers. 

Max Endres 

Consult: Weber, R., in Zeitschrift fiir Forst- undjagd- 
wesen, vol. xxvi (1894) 728-31. 

LEIB, JOHANN GEORGE (1670-1727), Ger- 
man cameralist. Leib, who was trained as a 
jurist, was in 1710 appointed royal Polish and 
electoral Saxon councilor and Referendar and in 
1716 councilor of commerce. He was a typical 
representative of the German cameralists, who 
adopted and cultivated the doctrines of the Aus- 
trian cameralists. His cameralistic approach was 
evident in his treatise Von Verbesserung Land 
und Leuten, und me ein Regent seine Macht und 
Ansehen erheben kbnne, zerfdllt in 4 Proben 
(Frankfort 1708), in which he claimed that to 
increase his own well being, power and prestige 
a sovereign must be concerned primarily with 
the welfare of his subjects. A typical mercan- 
tilist, he stated as a basic rule that money must 
remain in the country. The country should be 
populated not merely by many but by useful 
men. The subjects not only should support 
themselves through their industry but should 
also draw money into the country. For the stim- 
ulation of production he recommended the crea- 
tion of an “academy of manufacturing,” and for 
the support of trade the founding of trading 
companies and a note and deposit bank {Giro- 
und Lehnbank). He considered the excise the 
most just tax and warned against every deteri- 
oration of the coinage. Although national con- 
siderations were at the basis of his economic 
views, he was not unfamiliar with international 
economic problems. He pointed out the advan- 
tages of oversea trade and recommended for its 
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encouragement the establishment of an Asiatic 
and African trading company. He considered 
that a favorable balance of trade, however, was 
absolutely necessary for the prosperity of the 
state. Like the Austrian cameralists, Lcib at- 
tacked French attempts to achieve political and 
economic supremacy. 

Kurt Zielenziger 

Important works: Des grossen Kaysers Caroli V. 
Regier-Kunst, oder vdterliche Instruction^ tvie sein Sohn 
Phihppus II., Kdnig in Spanien, wohl und glUcklich 
regieren sollen (Leipsic 1714); Abfertigung des Unfugs 
der neuen Bibliothec oder Nachrichten und Urtheile von 
neuen Bilchern, wegen Caroli V. Regierkunst (Leipsic 
1716). 

Consult: Zielenziger, Kurt, Die alten deutschen Karne- 
ralisten, Beitrage zur Geschichte der Nationaldkono- 
mie, no. 2 (Jena 1914) p. 372-90. 

LEIBNIZ, FREIHERR VON, Gottfried 
Wilhelm (1646-1716), German philosopher, 
scientist and statesman. Leibniz was the last 
European thinker to master the whole of knowl- 
edge. His intellectual activity extended to phi- 
losophy, mathematics, natural science, theology, 
history, politics, jurisprudence and philology, 
and in addition he was a practical statesman en- 
gaged in prodigious plans for furthering the 
peace of Europe and the interests of the German 
empire. 

The significance of Leibniz’ philosophy for 
the intellectual history of Europe in the seven- 
teenth and eighteenth centuries consists in the 
fact that he gave the clearest and keenest system- 
atic expression to the fundamental problem of 
the relationship between world and individual, 
between macrocosm and microcosm, and en- 
deavored to solve it by new intellectual methods. 
According to Leibniz individual and universe 
are not antitheses nor do they bear to each other 
the relation of a single part to a purely quantita- 
tive whole consisting of a number of parts. Indi- 
vidual and universe are rather related qualita- 
tively; the universe can be conceived only in the 
form of individuality and individuality can be 
determined and defined in its essence only in its 
relationship with the universe. This concept 
forms the starting point of Leibniz’ theory of 
monads and his system of monadology. In 
this system every individual *T,” every monad, 
implies the totality of the world — not in the sense 
of actually comprising it but in the sense of 
ideally representing it. Thus there results in 
contrast with Spinoza’s monism a strongly 
pluralistic view of the world. Each individual 
being represents the universe of phenomena; but 


each apprehends it from a different point of view 
and thus gives to the representation a particular 
distinctness and a unique stamp. These particu- 
lar eternally differentiated “perspectives” of the 
universe are, however, bound to one another by 
a common fundamental law which governs them 
all. 

Along with the principle of the monad goes as 
its necessary complement and fulfilment the 
principle of preestablished harmony. It states 
that from monad to monad no direct interaction, 
no influxus physicus^ takes place, but that it is in 
the fundamental nature of every individual be- 
ing to develop purely from its own principles a 
definite set of perceptions, which stands in the 
closest connection with the perceptive sets of 
other subjects. All these sets thus form one single 
set, in that in all of them, however much they 
may differ from one another, the same order is 
expressed, the same amenability of the universe 
to law. The metaphysical foundation for this 
unity is found according to Leibniz in the unity 
of their source; for since they all issue from the 
highest monad, God, His Being is expressed in 
every one of them, although in varying degrees 
of distinctness and, as it were, in varying outline. 

The ethical and social doctrines of Leibniz 
are based on the concept of natural law. Natural 
law provides for him stable and changeless 
standards of morals, which possess the character 
of eternal truths and are capable of a firm a 
priori deduction. First and foremost among the 
basic moral standards is the freedom of the indi- 
vidual and his right to intellectual and moral im- 
provement. These basic privileges must in no 
way be encroached upon or limited by positive 
regulations. In the development of these ideas 
Leibniz followed theological models, especially 
the Augustinian concept of the Civitas Dei, but 
his fundamental tendency is directed to secu- 
larizing this concept; i.e. releasing it from all 
specific supernatural ideas and basing it purely 
on the lumen naturale, on unmistakably evident 
rational examination. All “rational souls” are en- 
titled to equal privileges, for each belongs to the 
great “republic of spirits” at whose head stands 
God. For the building up of the state and of so- 
ciety there follows therefore the postulate that in 
them too the individual must never be con- 
sidered as a mere part which under certain cir- 
cumstances must be sacrificed to the whole. 
Rather each individual subject as a free person- 
ality within the unity of the state and of society 
preserves his own privileges. No mere authori- 
tative decree, no mere positive legal ordinance, 
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must encroach upon this natural right; for above 
the positive law, the jus strictunty stands the 
higher moral law, the law of equity y jus aequitatis. 
On similar grounds Leibniz attacked the institu- 
tion of slavery, maintaining that the right of 
possession could apply only to things not to 
persons. With these principles Leibniz helped 
to create the philosophical foundation of the 
doctrine of the “inalienable rights of man” and 
to prepare the ground for the development 
which this doctrine was to receive in the period 
of the Enlightenment. 

In the field of practical politics Leibniz 
planned far reaching schemes which were pri- 
marily designed to protect the equilibrium of 
Europe and the independence of the German 
empire against the advance of France. Leibniz 
sought to meet the danger of Louis xiv’s plans 
of conquest by proposals for the reform of the 
German imperial administration, which sought 
to achieve a more closely knit coordination of the 
forces of the empire, and by a policy of union 
against France. Leibniz also outlined a plan for 
an expedition to Egypt, which he placed before 
Louis XIV with a view to diverting him through 
a campaign against the Turks from his plans of 
European conquest. In the field of ecclesiastical 
policy his chief aspiration was the reestablish- 
ment of ecclesiastical unity in the Christian 
world. His negotiations with the leading repre- 
sentatives of Catholicism, especially with Bos- 
suet, were wrecked by the stand taken by the 
latter, who demanded as a condition of ecclesias- 
tical unity the unreserved approbation by the 
Protestants of the decisions of the Council of 
Trent. Leibniz then endeavored to bring about 
the union of the Lutheran and Reformed 
churches. Here too his plans were never realized. 

Along with questions of domestic and eccle- 
siastical politics Leibniz occupied himself un- 
ceasingly and tirelessly with that of the organiza- 
tion of science and learning. The later organized 
Berlin Akademie der Wissenschaften was founded 
essentially after his plans; it developed out of the 
Societat der Wissenschaften of Berlin, which 
Leibniz headed in 1700. Leibniz also outlined 
extensive plans for the founding of learned so- 
cieties in Dresden, St. Petersburg and Vienna. 

In all his many sided practical activity the 
general trend of Leibniz’ basic theoretical ideas, 
the concepts of the monad and preestablished 
harmony, is unmistakable. The true concept of 
unity is not opposed to that of multiplicity; 
rather it implies multiplicity and seeks to be its 
intellectual expression. Even his attempts at the 
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organization of science and his pedagogical 
interests express a principle derived from his 
theoretical system. Although all individuals, or 
monads, are necessarily different, this difference 
cannot lie in the perceptual content of each 
monad — since every subject, according to his 
special view, represents the whole of the world — 
but is to be found in the method of representa- 
tion, in the varying degrees of clearness and dis- 
tinctness with which the universe is represented 
in the various subjects. The higher monads are 
differentiated from the lower by the fact that 
they are capable of a higher degree of clarity and 
distinctness in their ideas. Hence the aim of in- 
tellectual and moral progress is to seek an ever 
clearer view of the entire physical and moral 
world and an ever sharper differentiation of the 
principles underlying them. 

With such ideas, which unmistakably spring 
from the primary premises of his doctrine, Leib- 
niz set up a theoretical and moral program which 
had a decided effect on posterity and with which 
he became the true originator and founder of the 
philosophy of the Enlightenment. 

Ernst Cassirer 

Works: The most complete edition of Leibniz* works 
in regard to history and political science is that edited 
by Onno Klopp, n vols. (Hanover 1864-84). The 
Preussische Akademie der Wissenschaften is now pre- 
paring a new complete edition in 40 volumes (of which 
five have already appeared, Darmstadt 1923-31), 
which will be particularly valuable for I^eibniz’ corre- 
spondence. The most important philosophical works 
of Leibniz have been translated into English by R. 
Latta in The Monadology and Other Philosophical 
Writings (Oxford 1898). 

Consult: Guhrauer, G. E., Gottfried Wilhelm Freiherr 
von Leibnitz, 2 vols. (Breslau 1846); Fischer, Kuno, 
‘‘Gottfried Wilhelm Leibniz, Leben, Werke und 
Lehre” in his Geschichte der neueren Philosophie, vol. 
iii (4th ed. Heidelberg 1902); Russell, Bertrand, A 
Critical Exposition of the Philosophy of Leibniz (Cam- 
bridge, Eng. 1900); Couturat, Louis, La logique de 
Leibniz d'aprh des documents inSdits (Paris 1901); Cas- 
sirer, Ernst, Leibniz System in seinen wissenschaftlichen 
Grundlagen (Marburg 1902); Schmalenbach, Herman, 
Leibniz (Munich 1921); Carr, H. W., Leibniz (Boston 
1929); Biedermann, Karl, Deutschland im achtzehnten 
Jahrhundert, 2 vols. (Leipsic 1854-80) vol. ii, pt. i, ch. 
v; Troeltsch, Ernst, “Leibniz und die AnfSnge der 
Pietismus” in his Gesammelte Schriften, ed. by Hans 
Baron, vol. iv (Tubingen 1925) p. 488-531; Dilthey, 
W., “Leibniz und sein Zeitalter” in his Gesammelte 
Schriften, vol. iii (Leipsic 1927) p. 1-80; Pfleiderer, 
Edmund, Gottfried Wilhelm Leibnitz als Patriot, 
Staatsmann und Bildungstrdger (Leipsic 1870); Ward, 
A. W., Leibniz as a Politician, Manchester University, 
Lectures, no. xii (Manchester 191 1); Ruck, Erwin, Die 
leibnizsche Staatsidee (Tubingen 1909); Barillari, M., 
“La dottrina del diritto di Goffredo Guglielmo Leib- 
luz** in R, Accademia di Scienze Morali e Politiche, 
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Atti, vol. xliii, pt. ii (Naples 1915) p. 1-186; Baruzi, 
Jean, Leibniz et V organisation religieuse de la terre 
(Paris 1907); Jordan, G. J., The Reunion of the Church- 
es ^ a Study of G. W. Leibnitz and His Great Attempt 
(London 1927); Krdger, A., Leibniz alsPadagogiCtip- 
sic 1900); Daville, L., Leibniz historien (Paris 1909). 

LEIST, BURKARD WILHELM (1819-1906), 
German jurist. Leist was successively professor 
at Basel, Rostock and Jena, where he died after a 
long illness. Because of his marked personal 
peculiarities it is difficult to associate him with 
any school. He began his career with strictly 
Romanistic studies and his Die bonorutn possession 
ihre geschichtliche Entwickelung und heutige Gel- 
tung (2 vols., Gottingen 1844-48) still belongs in 
method to the old historical school. In addition 
to history Leist began to pursue systematic 
analytical researches, which he published as 
Civilisiische Studien auf dem Gebiete dogmatischer 
Analyse (4 vols., Jena 1854-77). more 

important work of this character was his con- 
tinuation of Gluck’s celebrated commentary on 
the Pandects, Ausfiihrliche Erldutening der 
Pandecten. In his treatment of the Roman law 
Leist set himself against its wholesale reception 
and demanded the abandonment of such of its 
institutions as had no practical value in modem 
life. In the i88o’s, however, he began definitely 
to follow a bent which set him apart from the 
Romanists of his time. In the Civilisiische Stu- 
dien he had refined upon the dogma of the his- 
torical school by distinguishing two kinds of legal 
norms. Some were naturalis ratio ^ or given by the 
conditions of life, needing only the sanction of 
custom or legislation to become positive law, but 
others were civilis ratiOn or the products of par- 
ticular needs. Leist even attempted to associate 
this distinction with that which the Romans 
made between 714s gentium 2nd jus civile. To il- 
lustrate his juristic theories he followed a 
direction opposite to that of the Roman mediae- 
valists. He went back to the Aryan sources of the 
Roman law, and the result was a series of three 
great works, Graeco-italische Rechtsgeschichte 
(Jena 1884), Alt-arisches jus gentium (Jena 1889) 
and Alt-arisches jus civile (2 vols., Jena 1892- 
96), in which he brought Latin law into close 
relation with Indian and Greek law. 

Hans Fehr 

Consult: Bekker, Ernst Immanuel, “Burkard Wilhelm 
Leistunterseinen Aequalen” mZeitschrift der Savigny- 
Stiftung fiir Rechtsgeschichte y Romanistische Abteilung, 
vol. xxviii (1907) 129-57; Stintzing, R. von, and 
Landsberg, E., Geschtchte der deutschen Rechtstvissen- 
schafty 3 vols. (Munich 1880-1910) vol. iii, pt. ii, p. 

335-4^. 


LEISURE. Philosophy and the common judg- 
ment of mankind are at one in holding leisure 
among the chief goods of life. Although in com- 
mon parlance and in general practise leisure, the 
opportunity for disinterested activity, tends to 
become confused with amusement or recrea- 
tion, one means of its utilization, yet in the 
high evaluation generally placed on leisure there 
lies a confused recognition of what in philoso- 
phy becomes more explicit. “Wisdom cometh 
by opportunity of leisure,’’ said the ancient 
prophet. For Aristotle there were three kindred 
ideas expressing the end of human life; theoreti- 
cal wisdom, happiness and leisure. Leisure was 
more than the condition for the attainment of 
the other two; it represented the satisfaction of 
the truly disinterested interest, the achievement 
of understanding, which is man’s highest goal. 

For purposes of social analysis the concept is 
usually narrowed — and widened — to mean sim- 
ply freedom from activities centering around the 
making of a livelihood. It is indeed a rather 
bitter paradox that leisure has come to have a 
connotation of loose relaxation and that the term 
leisure class carries an accent of opprobrium. 
Earlier periods would have been far more ready 
than the present to see even in certain pursuits 
which result in the gaining of a livelihood exer- 
cises in leisure. The artist, the scientist, the 
scholar, work at their art or science or research 
for their living; in another sense theirs is the 
privilege of constant leisure to devote them- 
selves to what are for them the highest pursuits. 
The methods by which the artist and scholar 
were supported in older societies emphasized 
the latter aspect of their position, as the com- 
mercial payment for their services emphasizes 
the former aspect. One might say that the more 
nearly ideal the organization of society, the more 
perfectly would every individual’s work be 
adapted to his abilities and the greater would be 
the number of people who enjoyed similar quali- 
tative leisure through rather than outside of 
their Work. 

The very concept of leisure as contrasted with 
work is largely foreign to primitive societies. To 
every member of the community falls his share 
of labor and of play, his opportunity for partici- 
pation in the important rites and mysteries. The 
orientation of life is physiologically as well as 
socially toward long periods of leisurely work 
interspersed with occasional periods of intense 
expenditure of energy. The separation of a 
priestly class marks the first step toward the 
development of groups privileged through the 
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possession of leisure. The fact that the priest^s 
activities are regarded by the community as in 
the highest degree necessary to its survival in no 
way negates this interpretation. The social im- 
plications of the development become clearer 
when the priestly class multiplies beyond a point 
consistent with its spiritual functions and en- 
gages in governmental and scholarly pursuits. 
Concurrently or somewhat later the emergence 
of a distinct warrior class and the recognition of 
a difference between the pursuits of men and 
those of women lay the basis for the growth of 
other leisure classes. 

The full meaning of leisure is perhaps never 
apparent until one portion of society is deprived 
of all possibility of its enjoyment. Throughout 
antiquity slavery and slavery alone made pos- 
sible to the higher classes emancipation from 
the necessity for constant attention to material 
needs. This indeed was its justification to the 
Greeks. Some such justification underlies all 
willing and thoughtful acceptance of a leisure 
class. The reverence and the privilege accorded 
the Chinese scholar are also the result of a con- 
viction of his social indispensability. Something 
of the force of the concept of leisure as it devel- 
oped in antiquity is indicated by the fact that 
the English word school is derived from the 
Greek word for leisure {schole). The philoso- 
phers were not unaware of the problem of the 
unprivileged, but their only solution was further 
insistence on freedom of the citizen from man- 
ual labor and labor for pay. 

Even the artist and the sculptor were not 
regarded by Aristotle or Plato as leisured men, 
since the nature of their crafts tied them down 
to constant repetition of one kind of action and 
thus robbed them of the freeman’s ability to 
choose his interests. The rigor of this conception 
has less appeal to the modem social philosopher; 
but it is grounded in a distinction which he too 
must recognize. Leisure is time at the disposal 
of the complete man; the man exhausted by 
fourteen hours of labor or eight hours under a 
speed up system and harassed by insecurity pos- 
sesses no leisure but only time for recreation that 
will enable him to return again to toil. 

The leisured members of society have been 
most often those with assured incomes not de- 
pendent on their personal efforts — ^landed pro- 
prietors, rentiers, holders of sinecures. Probably 
in every age there have been individuals who 
secured leisure by boldly claiming it as a neces- 
sity of existence and stripping themselves of all 
other requirements except those which can be 
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supplied by a minimum of “making-a-living” 
activity. Certain occupations, more frequent in 
pre-industrial societies than today, in themselves 
afford considerable leisure. The shepherd and 
the small proprietor in rich country, if they have 
little opportunity for variety in the use of leisure, 
have long hours of freedom, out of which have 
come through the centuries folk songs, folklore 
and dancing. The craftsman of some skill who 
could travel about from country to country, as 
in the early period of the compagnonnage, had 
many of the perquisites of leisure. Under some 
conditions, although decreasingly in the modern 
world, the sailor has had leisure. The soldier of 
fortune often possessed it, but the leisure of the 
modem military man is of a different and spuri- 
ous character. It should be remembered too that 
throughout antiquity and the Middle Ages the 
normal number of holidays during the year was 
about 1 15. Except in periods of unusual eco- 
nomic stress even slaves enjoyed such holidays, 
although their means of utilization of such time 
were limited. But the grouping of work around 
numerous holidays probably resulted in more 
effective leisure than the one day of rest out of 
seven in industrial society. 

Throughout history where definite leisure 
classes have come into existence they have been 
based upon wealth — whether in the form of 
slaves, land, securities or the rights and goods 
of a corporate body, such as the church. In gen- 
eral such classes have been the inheritors of 
wealth, not in any dynamic sense its makers. In 
periods of rapid economic change the makers of 
fortunes have time for nothing but fortune 
making and luxury spending. A leisure class may 
fulfil certain productive or entrepreneurial func- 
tions, as did most of the English squires and 
many of the Roman landed proprietors living 
in the smaller villas scattered throughout Italy. 
A landed aristocracy which has not become too 
affected by absenteeism ordinarily combines 
leisure with such productive activity. On the 
other hand, a class endowed with the privilege 
of leisure may develop for itself a great number 
of time consuming ritualistic functions, such as 
those of a military caste or of the followers of a 
royal court or of the society woman of the con- 
temporary middle and upper classes, which pre- 
clude the enjo5nnent of any real leisure. A leisure 
class is not essentially a wealth worshiping or a 
spendthrift class. Where the possession of wealth 
is so taken for granted that it loses all value as 
a sign of personal repute, other criteria come 
to the fore, among them those of individual 
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worth and cultural fitness. But a leisure class 
may also take over the standards of other groups, 
and not infrequently throughout history leisure 
classes have been caught up in a whirl of luxury 
spending: the despots of Asia, with their fabulous 
riches; the landed aristocracy of Egypt, with its 
nominal military duties and its days of hunting 
and nights of feasting; the luxurious urbanites 
of imperial Rome; the privileged of Renaissance 
Italy and the court of Louis xiv. If the display 
consisted in many cases of artistic appreciation 
and civilized enjoyments, it was nevertheless on 
a lavish scale and in contrast to a complete lack 
of opportunity for the masses. 

Whatever complaints might be made against 
the luxury of the rich, however, the desirability 
of leisure itself was never really brought into 
question throughout antiquity or the Middle 
Ages. With the growth of capitalism there ap- 
peared a new and condemnatory attitude. The 
Puritan emphasis on the moral duty of continu- 
ous industry reflected the needs of a mercan- 
tilistic and later of an industrial economy. The 
further disparagements of arts and amusements 
represented the reaction of the vigorous rising 
bourgeois class to the luxury and display of the 
older aristocracy. The “economic man” ap- 
peared in the theory of political economy. The 
high point was reached with Carlyle’s glorifica- 
tion of work. The economic and moral bases of 
the doctrine are contained in Carlyle’s bitter 
observation that a man with an income of 

200 ,000 a year consumes the whole fruit of 
6666 men’s labor and does nothing for it but 
“kill partridges.” Ruskin and his followers went 
even farther and demanded that every individual 
spend some time each day in manual labor. This 
Puritan doctrine of work with its emphasis on 
the seriousness of life as a business took firmer 
hold in the United States than in Europe, where 
century old traditions could not so easily be 
displaced. The doctrine was most effectively 
expressed for the United States by Benjamin 
Franklin in his Advice to Young Tradesmen and 
Necessary Hints to Those That Would Be Rich. 
Perhaps the effort of clearing a continent for 
settlement required some such emphasis on ma- 
terial things; but the gospel persisted past the 
period of its usefulness, intertwined with philos- 
ophies of activism, doctrines of progress and 
interest in the psychology of success. 

It is one of the most striking commentaries 
on modem civilization that the machine, which 
offers the possibility of a measure of leisure for 
all, as slavery made possible leisure for a few, 


has thus far brought only unemployment on an 
increasing scale, idleness for many women of the 
middle class and, on the other hand, extended 
opportunities for education and leisure to the 
adolescents of the community. This failure of 
economic organization is perhaps partly to be 
traced to contemporary attitudes toward work 
and leisure. Certainly what the normal work 
span of the future is to be depends partly upon 
technological achievement, but it depends quite 
as much upon the balancing of choice between 
increased productivity and increased leisure. 
The reality of such choice is most obvious in a 
planned economy. The problem in Russia is 
still largely theoretical; the existing emphasis in 
that country on the provision of music, drama 
and art represents the influence of cultural tra- 
ditions which regard such things as among the 
necessities even in war time; but if the Soviet 
system does not break down, the choice between 
shorter hours and increased productivity will 
sooner or later come up in acute form. Less 
visibly but quite as surely all of modem society 
is faced with a similar choice. 

Certain changes of attitude are already appar- 
ent. When the eight-hour laws were under dis- 
cussion in 1916 and 1917, the prospect of such 
accretions of free time led governments and 
social reformers to talk fearfully of the leisure 
“problem.” Temperance societies prepared for 
increased dmnkenness and attention was cen- 
tered on the real evils of commercialized recrea- 
tion as it prevailed in most large cities. Concur- 
rently with the passage of the limitation of hours 
legislation a number of the European govern- 
ments set up official commissions to study the 
problem of workers’ leisure activities. In 1924 
the International Labor Office devoted part of 
its sixth conference to a discussion of the prob- 
lem; in 1930 the First International Congress on 
Workers’ Spare Time met at Li^ge with 300 
members from eighteen countries, the govern- 
ments of fourteen of which were officially rep- 
resented. In the discussions of this congress and 
previously in those of the International Labor 
Office the emphasis had completely shifted from 
repression of commercial recreation to provision 
of facilities for other ways of utilizing leisure, 
and the conception of leisure as a problem had 
given way to its recognition as an opportunity 
and a cultural necessity. 

The gains involved in the eight-hour laws 
were largely lost through speeding up systems 
and through tacit abrogation of the legislation 
in a period of crisis. The achievement of real 
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leisure for all is still a dream of the future. 
Nevertheless, the direction of recreational ac- 
tivities even under present conditions is of im- 
portance not only as indicating attitudes but 
because of the indirect influence on production. 
Without attempting to solve the problem of 
adequate housing for workers, the groups in 
Europe interested in workers* leisure increas- 
ingly insist that proper housing and city plan- 
ning are essential prerequisites to socially or 
individually valuable utilization of leisure. Ex- 
cessive urbanization and bad transportation fa- 
cilities deprive the worker of much of his 
nominal free time; lack of space in his home 
throws him upon the streets and into commer- 
cialized amusements /The official leisure com- 
mittees of the various European countries have 
encouraged and aided financially the allotment 
movement with its attempt to secure for every 
worker a small plot of ground on the outskirts 
of the city; they have aided the development of 
play fields and stadia and helped support the 
numerous athletic societies which have increased 
so rapidly since the war. They have either sup- 
ported or set up choral and theatrical societies 
and organizations to promote folk dancing and 
public festivals. The great increase in free libra- 
ries since the World War has been largely due 
to their efforts and they have strengthened and 
supplemented the already existing adult educa- 
tion institutions. In addition the various trade 
union groups, the cooperative organizations and 
the socialist parties not only occupy a great deal 
of the leisure time of their members but them- 
selves organize gymnastic societies, workers* 
classes and art exhibits, theatrical groups and 
similar projects. 

In the United States the recreation movement 
is limited largely to adolescents, trade unionism 
is weak and, with a few notable exceptions, adult 
education is non-existent. The limited traditions 
of community living and the greater emphasis 
on the achievement of wealth as a goal have 
retarded the development of the idea of creative 
enjoyment of leisure. Nevertheless, here as well 
as in Europe the automobile, the moving picture 
and the radio have provided the means for new 
forms of recreation which taste and economic 
change might transform into the basis of real 
leisure. 

The tone of any society is largely determined 
by the quality of its leisure, whether that leisure 
be restricted to a few or spread widely. The 
definite leisure classes have played varying social 
parts, some purely wasteful, some creati\^. It 
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may be questioned whether until very recent 
times the economic basis for art existed except 
in class inequalities. In the field of government 
a privileged leisure class may still have a func- 
tion. The advantages of a group trained to an 
interest in public affairs, not in partisan affairs, 
cannot be lightly dismissed. The success of Eng- 
land in governing an empire and in making 
democracy work with a degree of satisfactoriness 
not achieved in any other country is in no small 
part due to the fact that it inherited from an 
earlier system a leisured class imbued with tra- 
ditions of a statesmanship which, if it was 
conservative, was at least not corrupt. 

If the leisure classes no longer need be the 
carriers and supporters of artists and scientists, 
they retain their more fundamental function of 
the carriers of tradition. Leisure is not only the 
germinating time of art and philosophy, the time 
in which the seer attains glimpses of the values 
and the realities behind ordinary appearance; 
it is also the opportunity for appreciation, the 
time in which such values get across into com- 
mon experience. The quality of a civilization 
depends upon the effectiveness of the transmis- 
sion of such values. The widespread enjoyment 
of leisure is thus a matter of greatest moment, 
culturally as well as economically. Modern 
mechanisms open up new possibilities of com- 
munication 'Jt remains to be seen what traditions 
and standards will be spread. 

Ida Craven 

See: Aristocracy; Class; Social Process; Luxury; 
Gentleman, Theory of the; Commercialism; In- 
dustrialism; Puritanism; Hours of Labor; Holi- 
days; Vacations; Consumption; Amusements, Pub- 
lic; Recreation; Play; Sports; Physical Education; 
Athletics; Playgrounds; Community Centers; 
Clubs; Tourist Traffic; Resorts; Allotments; 
Public Libraries; Education; Workers’ Education; 
Adult Education; Art; Dance; Theater; Amateur; 
Woman, Position in Society. 
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York 1932); Cutten, G. B., The Threat of Leisure {New 
Haven 1926); Joad, C. E. M., Diogenes, or the Future 
of Leisure (London 1928); Lamb, Charles, The Essays 
of Elia (new ed. by H. E. Woodbridge, New York 
1927); Pangbum, Weaver, “The Worker’s Leisure 
and His Individuality” in American Journal of Soci- 
ology ^ vol. xxvii (1921-22) 431-41; Rives, Paul, La 
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1928); Bouthoul, Gaston, La durSe du travail et Vutili^ 
sation des loisirs (Paris 1924); series of articles on use 
of leisure time in different countries, in International 
Labour Retnew, vol. ix (1924) 227-41, 573-86, 815- 
938; International Labour Office, “Report on the 
Development of Facilities for the Utilisation of Work- 
ers’ Leisure” in International Labour Conference: 
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LELEWEL, JOACHIM (1786-1861), Polish 
historian. Lelewel, who was of German ancestry, 
was born in Warsaw and studied at the Univer- 
sity of Vilna, where he was appointed lecturer in 
history in 1815. Three years later he became 
librarian and lecturer in history at the University 
of Warsaw; he returned to Vilna as professor of 
history in 1821. In 1824 he was dismissed from 
his post by the Russian authorities for participa- 
tion in student political activities. In 1828 he was 
elected to the Polish Diet in Warsaw and for a 
time was in charge of the educational system of 
the Kingdom of Poland. During the insurrection 
of 1831 he was a member of the Polish national 
government but with the collapse of the insur- 
rection he fled to France, where he assumed the 
leadership of the democratic elements of the 
Polish emigration. Banished from that country 
in 1833, he settled in Belgium, where he resumed 
his scholarly work without, however, discon- 
tinuing his activities on behalf of Polish freedom. 
All his life he pleaded the cause of international 
solidarity, social justice and equality of rights for 
the Jews. He maintained close relations with 
Lafayette, Mazzini and Engels and is said to 
have been one of the signatories to the Commu- 
nist Manifesto. 

Lelewel is the outstanding nineteenth century 
Polish historian. He brought to his subject a 
critical mind, an exceptional capacity for work 
and an expert knowledge of geography, bibli- 
ography, numismatics and other auxiliary disci- 
plines, fields in which he himself had made 
pioneering contributions. He conceived of his- 
tory as the all embracing study of the develop- 
ment of mankind and in his studies aimed at 
discovering the chain of causes which binds to- 
gether the succession of historical events. In ex- 
plaining historical phenomena he studied the 
psychology of the individual and of the group as 
well as the physical and sociological milieu of 
the nation. Although he was a rationalist in his 


understanding of the past, like Herder and the 
romantic historical school he centered his stud- 
ies around the development of the nation as a 
distinct political and cultural entity existing since 
earliest times. He saw the only basis for historical 
judgment and the sole guide for shaping future 
policies in national values as crystallized in the 
collective experience of the people. A great 
patriot and ardent democrat, he found in the 
early Polish institutions the elements of democ- 
racy, freedom and social justice which he deemed 
essential to a happy national life in the future. 

Marceli Handelsman 

Works: Lelewel’s major works on Polish history are 
collected in Polska, dzieje i rzeezy jej, 18 vols. (Poz- 
naA 1846-68); Wyklad historji powszechnej (Outline of 
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rokii 1830-JI (Memoirs) (Avignon 1832; new ed. by 
J. Iwaszkiewicz, Warsaw 1924;) Bibliograficznych 
ksiag dwoje (Two bibliographical books), 2 vols. 
(Vilna 1823-26, new ed. 1927); Numismatique du 
moyen dge, 3 vols. (Paris 1835); Giographie du moyen 
age, 5 vols. (Brussels 1850-58). 
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Lelewel. Zarys biografiezny lata 1786-1831 (Warsaw 
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Lelewela” (A view of the scientific activity of Lelewel) 
in Kwartalnik historyezny, vol. xi (1897) 257-309; 
Warnka, S., Joachima Lelewela zaslugi na polu geo- 
grafji (Lelewel’s contributions to geography) (Poznan 
1878); Handelsman, M., Historyka (Warsaw 1928) p. 
82-89; Cachowicz, A., Wybdr pism historyczno-wojsko- 
wych (Selected historico-military writings) (Warsaw 
1923) p. 14-20; Chodynicki, K., “Zasadnicze skla- 
dniki syntezy dziejowej Lelewela” (The essential ele- 
ments of the historical synthesis of Lelewel) in 
Przeglqd wspdlczesny, vol. ix, nos. 97-98 (1930) 259- 
66, 443-54; Limanowski, Boleslaw, Historja demo- 
kraeji polskiej w epoce porozbiorowej (History of Polish 
democracy in the postpartition period), 3 vols. (rev. 
ed. Warsaw 1922-23). 

LEMIRE, ABBfi JULES (1853-1928), French 
priest, politician and social reformer. Lemire’s 
later preoccupation with the problem of drawing 
the clergy into the movement for social reform 
was foreshadowed in his Le Cardinal Manning et 
son action sociale (Paris 1893). The same year he 
was elected deputy from Hazebrouck, a depart- 
ment of his native French Flanders, and retained 
his seat in the Chamber uninterruptedly until 
his Jeath. He soon evinced an attachment to the 
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republic and to democracy, which resulted in his 
m^ing more friends on the left than on the 
right. He made an effort to develop a party 
organization for the Christian Democrats, who 
were led by Leon Harmel. In order to stimulate 
social activity among the lower clergy Lemire 
with the support of several archbishops organ- 
ized two congresses of priests, the first at 
Reims in 1896 and the second at Bourges in 
1900. During the same period he created a so- 
ciety known as the Ligue du Coin de Terre et du 
Foyer for the promotion of one of his favorite 
projects, state provision of a small plot of land 
for every family. Through his efforts and those 
of the league this idea was realized by the law on 
the bien de famille passed in 1909 and modeled on 
the American Homestead Act. Little advantage, 
however, was taken of the privilege. Lemire 
therefore turned his attention to the creation of 
workmen’s gardens to be organized on the out- 
skirts of towns through private or municipal 
societies. Between 1903 and 1923 he directed the 
convocation of six national congresses to deal 
with this question. During the first decade of his 
membership in the Chamber, while Leo xiii was 
pope, Lemire had enjoyed the esteem and his 
bold innovations the support of the papacy. But 
he made enemies among the royalist and con- 
servative Catholics, who were especially power- 
ful in the diocese of Cambrai, to which he be- 
longed as priest. Under Pius x they had their 
revenge. Although he failed in his attempts to 
prevent Lemire ’s candidacy for deputy in 1910 
and again in 1914, the archbishop of Cambrai 
was able to inflict a canonical penalty upon him. 
The penalty was lifted during the World War, 

Georges Weill 

Consult: Jean-Robert, and Remy, Gabriel, Une grande 
figure . . . Vahh^ Lemire (Paris 1929); Droulers, Charles, 
Chemin faisant avec Vabhi Lemire (Paris 1929); Weill, 
G., Histoire du mouvement social en France^ 18^2-1^24 
(3rd ed. Paris 1924) p. 418-19; Barbier, E., Histoire du 
catholicisme liberal et . . . social en France (l^/o-ip/^), 
5 vols. (Bordeaux 1923) vols. iii-iv, 

LEMONNIER, CHARLES and ELISA, 
French reformers. After giving up a chair in 
philosophy because of a conflict over his social 
theories Charles Lemonnier (1806-91) led in de- 
veloping the pacifist ideas of the Saint- Simonian 
school of socialism. Arguing that universal or- 
ganization for peace depended on organizing 
Europe along the lines of the United States of 
America and the Swiss Confederation he pro- 
posed to group all republican states under a 
superior government with power to administer 
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common finances and a federal army. The con- 
stituent states were to be disarmed. In 1867 he 
helped found the still existing Ligue Interna- 
tionale de la Paix et de la Libertd, of which such 
men as Hugo, Quinet, Garibaldi and Mill be- 
came members. He also helped found and edit 
its organ, Les Etats-Unis d'Europe, which has 
appeared intermittently since 1868 and is now in 
its fifteenth series. In 1873 he drafted an arbitra- 
tion treaty, probably the first legal formulation 
of ideas theretofore expounded only in moral 
and political form. 

Among Lemonnier’s works is a biography of 
his wife, Elisa Lemonnier (1805-65), who in 
1848 under the influence of her husband’s Saint- 
Simonian ideas opened a workshop for mothers 
of families impoverished as a result of the Feb- 
ruary revolution. Observing their incompetence 
and awkwardness she resolved to undertake the 
moral and vocational education of girls. In 1856 
she founded a Society de Protection Maternelle 
pour les Jeunes Filles, which in 1862 became the 
Soci^t^ pour I’Enseignement Professionnel des 
Femmes. The success of the two non-sectarian 
Ecoles Elisa Lemonnier founded by these organ- 
izations was spectacular. Similar schools were 
organized in Switzerland, Belgium and Italy. 
Elisa Lemmonier’s pedagogical formula, a divi- 
sion of the courses into two main groups — ■ 
general instruction including French language 
and arithmetic and special instruction including 
commercial courses, bookkeeping, elements of 
law and foreign languages — became the basis of 
a French educational statute of 1880, since ap- 
plied successfully by the city of Paris. 

Maxime Leroy 

Important works: Les Etats-Unis dEurope (Paris 1872); 
Commentaire sur les principales polices d'assurance 
maritime usities en France^ 2 vols. (Paris 1843); 
Elisa Lemonnier (Saint-Germain 1866); “Essai sur les 
oeuvres et la doctrine de Saint-Simon” in Saint- 
Simon, C. LL, Oeuvres choisies^ 3 vols. (Brussels 
1859) vol. i, p. v-cv. 

LENIN, NIKOLAI I. See Ulyanov, Vladimir 

Ilyich. 

LEO III (The Isaurian) (c, 680-741), ruler of the 
Eastern Empire. Leo is scarcely known outside 
the writings of his enemies. An Asiatic born at 
Germanicia (Mar ‘ash), probably in a heretic 
environment hostile to the worship of icons, he 
emigrated to Thrace. Justinian ii favored him 
and Anastasius ii made him general of Anatolia. 
Leo refused to recognize the usurper Theodosius 
and was proclaimed emperor by his army; he 
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entered Constantinople March 25, 717. His suc- 
cessful defense of the city against the Saracens in 
717-18 was the first rebuff to the Arabs in the 
east and has the same historic importance as the 
battle of Poitiers in the west. 

After putting down military revolts, checking 
conspiracies and transporting Anatolian popula- 
tions to Europe he proclaimed a new legal code, 
the Ecloga (published in 740 and drawn up in its 
present form in the ninth century), which is in 
principle an abstract of the Justinian code but 
completed and amended on many points. It 
raised the status of women, ameliorated tribu- 
nals and tempered the laws against heretics. 
Leo’s agricultural law protected free peasants 
against encroachments of large estates. Other 
edicts attacked Jews and Montanists. In 726 Leo 
proscribed image worship, and his order to de- 
molish the statue of Christ surmounting the gate 
of the sacred palace aroused a bloody disturb- 
ance. Greece and Italy refused to pay taxes, and 
Pope Gregory ii protested. Leo retaliated by 
confiscating the papal patrimonies, depriving the 
pope of jurisdiction over southern Italy and Illy- 
ricum and doubling the tribute. John of Damas- 
cus, a Jerusalem monk, attacked Leo in three 
discourses and Gregory ii proclaimed the legiti- 
macy of image worship. On his death Leo left 
the empire in good external condition but with 
civil war imminent. 

Louis Brehier 

Consult'. Diehl, Charles, *‘Leo iii and the Isaurian 
Dynasty” in Cambridge Medieval History^ 6 vols. 
(Cambridge, Eng. 1911-29) vol. i, ch. i; Schwarzlose, 
Karl, Der Bilderstreit (Gotha 1890); Schenk, Karl, 
Kaiser Leo iii (Halle 1880), and “Kaiser Leons in. 
Walten im Innem” in Byzantinische Zeitschrift^ vol. v 
(1896) 257-301; Brehier, Louis, La querelle des images 
{yiiie-ix* sUcle) (Paris 1905); Ostrogorsky, Georg, 
Studien zur Geschichte des byzantinischen Bilderstreites, 
Historische Untersuchungen, vol. v (Breslau 1929); 
Albertoni, Aldo, Per una esposizione del diritto bizari’- 
tino (Imola 1927) p. 48-53, 1 19-21, with bibliography; 
Pantchenko, B. A., Krest Yanskaya sohstvennost v 
Vizantii, Russky Archaeologichesky Institut, Con- 
stantinople, Izvestiya, vol. ix (Sofia 1904); Rein, 
Eduard, “Kaiser Leon iii und die dkumenische 
Akademie zu Konstantinopel” in Suomalainen Tiede- 
akatemian, Toimituksia^ ser. B., vol. xi (1919) 1-43; 
A Manual of Roman Law: the Ecloga, tr. by E. H. 
Freshfield (Cambridge, Eng. 1926); A Revised Manual 
of Roman Law, Founded upon the Ecloga, tr. by E. H. 
Freshfield (Cambridge, Eng. 1927). 

LEO XIII (1810-1903), pope from 1878. Leo 
XIII, bom Gioacchino Pecci, received his educa- 
tion at the Jesuit school of Viterbo and the 
Collegio Romano and at the Accademia dei 


Nobili in Rome. From 1843 to 1846 he was 
papal nuncio to Brussels and from 1846 to 1878 
archbishop of Perugia. In 1 853 he was named car- 
dinal by Pius IX and in 1878 he was elected pope. 

The great historical importance of Leo xiii 
rests on his formulation of the Catholic attitude 
toward modem social and political problems 
and his influence on the development of the 
social Catholic movements. His views on these 
questions are found in his encyclicals Qmd 
apostolici muneris (1878, tr. as Socialism, Com- 
munism, Nihilism); Arcanum divinae (1880, tr. as 
Christian Marriage); Libertas praestantissimum 
(1888, tr. as Human Liberty); Sapientiae christi- 
anae (1890, tr. as The Chief Duties of Christians 
as Citizens); Au milieu des sollicitudes (1892, tr. 
as Allegiance to the Republic); Graves de com- 
muni (1901, tr. as Christian Democracy); and 
more especially in Immortale Dei (1885, tr. as 
Christian Constitution of States) and Rerum no- 
varum (1891, tr. as On the Condition of the 
Working Classes). Leo derived his inspiration 
for these doctrines chiefly from a profound study 
of the writings of Thomas Aquinas. He empha- 
sized the importance of Aquinas in his encyclical 
Aeterni patris (1879, tr. as The Study of Scho- 
lastic Philosophy) and in this way contributed 
greatly to the development of the neo-Thomist 
movement. In his political philosophy he ad- 
hered to the oiganismic view of the state, con- 
sidering the state necessary for human welfare 
and declaring its ordinances to have a moral and 
binding force. The state is supreme and inde- 
pendent in its own province, which is “the civil 
and political order.” Its end, however, should 
be the promotion of the general welfare, which 
includes concern for the material well being of 
the population as well as mere civil and political 
rights. The form of government of a state is 
the result of purely human and historic condi- 
tions, hence any form is legitimate provided it 
insures this general welfare. Very significant too 
was Leo’s urging of all Catholics to take an 
active part in political affairs in order to aid in 
the realization of these principles. 

Leo’s social doctrines had a powerful effect 
in giving official sanction to the emerging social 
Catholic movements and in spurring them on to 
further development. Yixs Rerum novarum, which 
was issued in response to the need for authori- 
tative guidance in the application of Catholic 
principles to industrial relations, was the most 
comprehensive statement in that field until it 
was reaffirmed, reapplied and supplemented by 
the encyclical of Pius xi Quadragesimo anno 
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(1931, tr. as On Reconstructing the Social Order), 
The church, Leo maintained, has a right to pass 
judgment upon economic actions and relations, 
inasmuch as they are subject to the moral law. 
Private ownership even of capital is sanctioned 
by natural law and is necessary for human wel- 
fare, but it should be widely and more equitably 
distributed so that “the gulf between vast 
wealth and sheer poverty will be bridged over.** 
A free contract is not always a just contract in 
the matter of wages, for the worker has a moral 
right to compensation which will at least be 
sufficient for a decent livelihood; laborers have 
a natural right to enter into and maintain unions 
which will enable “each individual member to 
better his condition to the utmost in body, mind 
and property”; and the state is obliged to inter- 
vene for the protection of the working classes as 
well as for “the general interest** whenever ade- 
quate protection cannot be otherwise provided. 

John A. Ryan 

Works: Leonis xiil. Poniificis maximi acta^ 23 vols. 
(Rome 1881-1905); The Great Encyclical Letters of 
Pope Leo xiiiy ed. by J. J. Wynne (New York 1903). 

Consult: T’Serclaes de Wommerson, Charles de, Le 
pape Ldon xiii: sa vie, son action religieuse, politique et 
sociale, 3 vols. (Paris 1894-1906), partially tr. by 
M. F. Egan (Chicago 1903); McCarthy, Justin, Pope 
Leo XIII (2nd ed. New York 1899); Goetz, Walter, 
‘Tapst Leo xiil” in Meister der PoltUk, ed. by Erich 
Marcks and K. A. von Muller, 3 vols. (Stuttgart 1922- 
23) vol. hi, p. 461-83; Germiny, Charles de. La poli- 
tique de Lion Xlii (2nd ed. Paris 1902); Goetz, L. K., 
Leo XIII, seine Weltanschauung und seine Wirksamkeit 
(Gotha 1899); Schilling, Otto, Die Staats- und Sozial- 
lehre des Papstes Leo xiii (Cologne 1925)'. Tischleder, 
Peter, Die Staatslehre Leos xiii (M.-Gladbach 1925). 

LEO, HEINRICH (1799-1878), German his- 
torian and publicist. In politics Leo always stood 
between the older clerical conservatism of his 
friend Ludwig von Gerlach, whose intrinsic 
culture, however, he lacked, and the newer 
militaristic conservatism, although he was una- 
ware of the needs of a diplomacy conscious of its 
political responsibility. While a student and 
member of the Burschenschaft he was a radical 
democrat but was pushed to the right by tlie 
revolutions of 1830 and 1848 and became a 
typical reactionary. The son of a clergyman, he 
now discovered his own orthodoxy, which as the 
intellectual form of antirevolutionism assumed a 
correspondingly militant cast. He also discovered 
that he was still really rooted in the old tradition 
and, in opposition to the capitalistic groups of 
“manufacturers and Jews** growing up with the 
economic revolution, felt impelled as the repre- 
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sentative of the intellectual upper class of the 
middle bouigeoisie to defend the landowning 
estates, the military caste and the clergy, which 
were also threatened by plutocratic development. 
He became an advocate of the old order based on 
estates and an opponent of the emerging society 
based on class divisions, thus following the pat- 
tern typical of the first stage of industrialism, in 
which conservative opinion opposing the new 
order sympathizes with the oppressed proletariat. 
He regarded the liberal ideology of freedom as 
merely a disguise for the economic drive toward 
supremacy; in the idea of pacifistic humanitarian- 
ism he saw only a leveling sentimentality under 
cloak of which gross materialism and intellec- 
tualistic rationalism could flourish. To these 
tendencies Leo opposed his ideal of the old 
order of estates, resting on simplicity, strength 
and good breeding, organized patriarchally and 
imbued with the attitude toward life of the “Gk)d 
fearing hired soldier,’* for whom war signifies 
“life** in its proper or dramatic sense. Leo*s 
writing of history is both antihumanitarian and 
antihumanistic, a genuine example of bourgeois 
learning become reactionary. It detests all pe- 
riods beloved by liberal culture — classical an- 
tiquity as well as the period from the Reforma- 
tion and the Enlightenment to the French Revo- 
lution — and extols the Middle Ages, the Restora- 
tion and finally the era of Bismarck with its 
triumph of national militarism. Thus Leo held a 
concept of history which reconciled the con- 
servative point of view of the old order of 
estates with that of the new Prussian nationalism. 

Alfred von Martin 

Important works: Geschichte der italienischen Stouten, 
5 vols. (Hamburg 1829-37); Studien und Skizzen zu 
einer Naturlehre des Staates (Halle 1833); Zwdlf BUcher 
niederlandischer Geschichten, 2 vols. (Halle 1832-35); 
Die Hegelingen (Halle 1838, 2nd ed. 1839); Leitfaden 
fiir den Unterricht in der Universalgeschichte, 4 vols. 
(Halle 1838-40); Lehrbuch der Universalgeschichte, 4 
vols, (Halle 1835-38; 3rd ed. in 6 vols., 1849-56); Vor- 
lesungen iiber die Geschichte des deutschen Volkes und 
Reiches, 5 vols. (Halle 1854-67). 

Consult: Kragelin, Paul, Heinrich Leo, BeitrSge zur 
Kultur- und Universalgeschichte, vol. vii (Leipsic 
1908); Bonwetsch, N., “Der Histonker Heinrich Leo 
in seinen Briefen an Hengstenberg*’ in Kdnigliche 
Gesellschaft der Wissenschaften zu Gdttingen, Philo- 
logisch-historische Klasse, Nachrichten{if)iy) 349-98; 
Below, G. von, “Heinrich Leo” in Deutsche Viertel- 
jahrsschrift fur Literaturwissenschaft und Geistes- 
geschichte, vol. ii (1924) 533-55, and Die deutsche 
Geschichtschreibung von den Befreiungskriegen bis zu 
unseren Tagen (Munich 1924); Masur, G., “Heinrich 
Leo” in Mitteldeutsche Lebensbilder, vol. iii (1928) 
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LEONHARD, RUDOLF KARL GEORG 
(1851-1921), German jurist. Leonhard was suc- 
cessively professor at Gottingen, Halle, Mar- 
burg and Breslau. He was important in connec- 
tion with the problems of interpretation arising 
from the new German civil code which went 
into effect in 1900. Imbued with the spirit of 
Jhering, whose colleague he had been for four 
years at Gottingen, he had already shown his 
awareness of modern needs in his treatment of 
the Pandects. In his Der allgemeine 7 'eil des hiir- 
gerlichen Gesetzbuchs (Berlin 1900) he now 
sought on the one hand to orient the general 
part of the code in its historical background and 
on the other to give effect to the purposes of its 
creation. The abstract character of the general 
part made this an especially difficult task. An 
early work of Leonhard’s, Der Irrtum bet nichti- 
gen Vertrdgen nach rbmischetn Recht (2 vols., 
Berlin 1882-83), achieved a new and fundamen- 
tal importance in a revised edition under the 
title Der Irrtum als Ursache nichtiger Vertrdge 
(published in the Studien zur Erlauterung des 
biirgerlichen Rechts, vols. xxii-xxiii, Breslau 
1907), a series which Leonhard edited after 
1900. In this work Leonhard attacked one of the 
leading problems of interpretation under the 
code, the problem of the making of a valid con- 
tract. He came to the conclusion that the code 
provisions relating to the effect of mistake upon 
a declaratory act did not control the general 
problem of consent. He counseled the abandon- 
ment of the theory of declaration, because its 
correct elements follow directly from a true 
interpretation of the theory of intent. Leonhard 
achieved an international reputation. In 1907-08 
he lectured at Columbia University and in 1912 
published a German translation of Holmes’ The 
Common Law. As an internationally minded 
jurist he always fought against the tendency 
to exaggerate nationalistic attitudes in the 
law. 

Alfred Manigk 

Consult: Manigk, Alfred, in Deutsches biographisches 
Jahrbuchy vol. iii (Berlin 1927) p. 180-83. 

LEONTOVICH, FEDOR IVANOVICH 
(1833-1910), historian of Russian law. Leonto- 
vich occupied the chair of history of Russian law 
at the University of Odessa and later at the Uni- 
versity of Warsaw. His researches were mainly 
concerned with the legal institutions of the Kiev 
period in early Russian history and with the his- 
tory of those provinces of southern and western 
Russia which during the fourteenth, fifteenth 


and sixteenth centuries came into the fold of the 
Lithuanian principality. His investigation of 
early Russian history led him to the conclusion, 
shared by later Russian historians, that the basic 
political and social life of the Russian peoples of 
the early period revolved around communes re- 
sembling those which flourished among the Bal- 
kan Slavs under the name of zadrugi. He denied 
emphatically the existence of a national con- 
sciousness which would in this early period have 
provided a basis for the political union of the 
various branches of the Russian Slavs; this view, 
however, remained unaccepted in Russian his- 
torical literature. In the course of researches de- 
voted to the evolution of Lithuanian Russian law 
Leontovich reconstructed the history of those 
early Russian countries which were incorporated 
in the Lithuanian principality after the Tartar 
invasion; he established the common origin of 
their social structure and emphasized the changes 
brought about by Polish influence in Lithuania. 
Although his theories were attacked by many 
later historians, his works have not lost their im- 
portance, chiefly because of the wealth of data 
collected. 

V. Miakotin 

Important works: Krestyane ugo-zapadnoy Rossti po 
litovskomu pravu xv i xvi vekov (The peasants of 
southwestern Russia under the Lithuanian law in the 
fifteenth and sixteenth centuries) (Kiev 1863); “Russ- 
kaya Pravda i Litovsky Statut” (Russian law and the 
Lithuanian Statute) in Kievskiya universitetskiya 
izvesttyay nos. 2-4 (1865); Istoriya russkago prava 
(The history of Russian law) (Odessa 1869); Ocheoki 
istoni htovsko-russkago prava (Outline of the history of 
Lithuanian Russian law) (St. Petersburg 1894); 
“Natsionalny vopros v drevney Rossii” (The national 
problem in early Russia) in Varshavskiya universitets- 
kiya tzvestiya, no. 9 (1894), and no. i (1895). 

LEONTYEV, KONSTANTIN NIKOLAYE- 
VICH (1831-91), Russian philosopher and 
journalist. Leontyev began life as a physician, 
taking part in the Crimean War and later going 
into private practise. During this period he 
wrote several novels, which developed the theme 
of free love made popular at the time by George 
Sand. In 1863 he entered the consular service in 
the Near East but resigned in 1871 to embrace 
religion as a monk. To these years belong a num- 
ber of novels and short stories offering a realistic 
and skilfully drawn picture of the life of the 
Christian population under Turkish rule. Hav- 
ing failed of admission to the monastery on 
Mount Athos, he reentered the foreign service 
for two short periods, acted as assistant editor of 
the government newspaper Varshavsky dnevnik 
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^Warsaw chronicle) and worked as censor in 
Moscow before retiring to a monastery in Russia 
in 1887. In the last decade of his life he earned a 
certain notoriety as the apologist of extreme re- 
action and an advocate of “the voluptuous cult 
of corporal punishment.” 

Leontyev’s originality as a religious and polit- 
ical thinker was recognized only after his death. 
He regarded fear as the beginning of all wisdom 
and love as only its fruit; therefore, not unlike 
Nietzsche, he contemptuously dismissed ethics 
and called for the assertion of force. He saw no 
warrant in the Gospels for the belief that mun- 
dane existence will ever cease to be dominated by 
evil and emphasized the ascetic elements of 
Christianity and the hierarchic aspects of church 
organization. He found the meaning of history 
in the development of a small elite for mystical 
purposes. In the course of their historical evolu- 
tion peoples pass from the stage of youthful sim- 
plicity to that of fully developed complexity, 
when society is divided into fixed classes and life 
is stable and aesthetically satisfying; such com-'* 
plex societies must be ruled by force — an au- 
thoritarian clerical hierarchy and an autocratic 
centralized monarchy. The last stage of national 
existence, which he identified with the ugliness 
and philistinism of an egalitarian-democratic 
civilization, is that of artificial simplicity result- 
ing from decay. He believed that Russia might 
be saved from this fate and acquire a historical 
mission if its natural evolution were arrested and 
the Byzantine elements of Russian culture — 
autocracy and the Greek church — as well as the 
indigenous village community were preserved 
and strengthened. Leontyev believed in Byzan- 
tinism rather than Slavophilism or Panslavism. 
He desired the annexation of Constantinople by 
Russia to provide the basis for an integral cul- 
tural development and looked askance upon the 
nationalist democratic aspirations of the south- 
ern Slavs. 

I. V. Dioneo-Shklovsky 

Works: Collected works, ed. by I. Fudel, 9 vols. (Mos- 
cow 1912-13). 

Consult: Pamyati K. N. Leontyeva (Memorial volume 
for K. N. Leontyev) (St. Petersburg 1911) containing 
a bibliography; Berdyaev, N. A., Konstantin Leontyev 
(in Russian) (Paris 1926), with a selected bibliography; 
Masaryk, T. G., Zur russischen Geschichts^ und Reli- 
gionsphilosophie, 2 vols. (Jena 1913), tr. by E. and C. 
Paul as The Spirit of Russia, 2 vols. (London 1919) 
vol. ii, ch. xvi; Miliukov, P. N., Iz istorii russkoy in- 
tellegentsii (2nd ed. St. Petersburg 1903), tr. by J. W. 
Bienstock as Le mouvement intellectuel russe (Paris 
1918) ch. viii. 
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LEOPOLD II (1835-1909), Belgian king. Leo- 
pold, who came to the throne in 1865, is im- 
portant chiefly for his leadership in opening up 
Africa to European imperialism after Stanley’s 
explorations. In 1885 an international association 
headed by Leopold and largely financed by Bel- 
gian capital was formed at the Congress of Berlin 
to settle the Congo. It claimed to be actuated by 
humanitarian ideals, but its imperialistic drive 
was soon obvious. The independent Congo state 
fell increasingly under Belgian domination and 
in 1907 Leopold annexed it. Leopold’s (Dongo 
policy, a clear breach of the Berlin contract, was 
a classic demonstration of the aims and methods 
of modern imperialism, which regards a colony 
as an opportunity for exploitation. Native labor 
was made compulsory, native social and political 
organization was deliberately smashed and the 
natives were converted into impersonal tools of 
production. As the governor general said in 
1906, the state was to be left “face to face with a 
population freed of all social liens and without 
' any attachment to the soil.” Leopold, holding 
that these were no deplorable concessions to 
circumstances but necessary steps in imperialist 
policy, struggled against the reform campaign 
led by E. D. Morel. His policy brought him a 
large fortune as long as raw wealth lay ready for 
the taking. But when elementary industrializa- 
tion became necessary, exploitation and subjuga- 
tion by concessionaire companies, troops and 
black mercenaries proved an inefficient system 
of production. Leopold, having no further sug- 
gestions to offer, continued, however, to advo- 
cate the old policy. He made no enduring con- 
tribution to the theory of colonization. 

Stephen H. Roberts 

Consult: Rappoport, Angelo S., Leopold the Second 
(London 1910); Leopold u et Beernaert d^aprh leur 
correspondance inddite de 1884 d i8g4, ed. by Edouard 
van der Smissen, 2 vols. (Brussels 1920); Elst, Baron 
van der, “Leopold ii et la Chine" in Revue g^nhale, 
vol. cxi (1924) 410-37, 570-97; Zimmermann, Emil, 
“Leopold der Zweite von Belgien als erster Vor- 
kampfer Mitteleuropas" in Grenzboten, vol. Ixxv, 
pt. ii (1916) 393-404; Bidder, A. de, Le mariage du roi 
Leopold II (Brussels 1925); Kerken, Georges van der, 
Les socidtds cantones du Congo beige et les prohlkmes de 
la politique indigene 1920); Congr6s Colonial 

National, 1920, Compte rendu des stances (Brussels 
1921), and Congrfes Colonial Beige, 1926, Comptes 
rendus et rapports (Brussels 1926). 

LE PLAY, PIERRE GUILLAUME FRE- 
DERIC ( 1 806-82) , French social reformer. From 
1829 to 1853 during his travels as an engineer Le 
Play studied the technical progress, the eco- 
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nomic prosperity and the status of labor in all 
European countries. In 1848 he gave up his pro- 
fessorship of metallurgy in the Ecole des Mines 
and henceforth devoted himself chiefly to pro- 
pounding his theory of social reform. His first 
important work, Ouvriers europiens (Paris 1855; 
2nd ed., 6 vols., Tours 1877-79), ^ collec- 

tion of monographs on the material and moral 
life of thirty-six families. After the appearance of 
this book he founded the Society d ’Economic 
Sociale for the propagation of his ideas. At the 
suggestion of Napoleon iii he published an ex- 
tract from Ouvriers europdens under the title 
Rdforme sociale en France (2 vols., Paris 1864; 7th 
ed., 3 vols., 1887) containing observations on re- 
ligion, property, family, association, private 
enterprise and government, which won for him 
great success in government and academic cir- 
cles. This was followed by U organisation de la 
famille (Paris 1871, 3rd ed. Tours 1884); La con- 
stitution de VAngleterre (2 vols.. Tours 1875), in 
which English education and legislation were 
portrayed as ideal; Rdformes en Europe et le salut 
en France (Tours 1876); and finally in 1881 as a 
synthesis of his ideas the Constitution essentielle 
de Vhumanitd (Tours 1881, 2nd ed. 1893). He 
founded local and autonomous groups for the 
propagation of his views and won many adher- 
ents, among whom were A. J. Focillon, Charles 
de Ribbe, Claudio Jannet and Desmolins. The 
review Rdforme sociale was established in 1881 to 
carry on his work. 

Le Play was a pioneer in establishing the 
methodology of the social survey and in studying 
family budgets for the purpose of determining 
standards of living; his work in this field has had 
international influence. In opposition to the par- 
ties and doctrines which sprang from the French 
Revolution he set forth the principles of Chris- 
tian morality, duty and obedience to authority as 
the bases of a sound economic and social organi- 
zation. He maintained that wherever traditional 
Christian morals had remained in force social 
tranquillity and economic well being reigned; he 
found confirmation for this idea not only in 
Russia and England but in the history of his 
own small native province of Normandy. He 
regarded private property, as opposed to purely 
ideal common ownership, as the foundation of 
the modern state and therefore advocated a free 
law of inheritance, as opposed to the restriction 
which since the covenant of 1793 prescribed in 
France equal division of property among the 
children. This law designed to protect demo- 
cratic institutions against the nobility had led to 


parceling of land, a development which he be- 
lieved imperiled the family as well as economy. 
He held the patriarchal family, which he wished 
to restore, to be the basis of morality and social 
organization, especially among the lower classes, 
and denounced birth control. He opposed gov- 
ernmental regulation to solve labor problems 
arising from the effects of the industrial revolu- 
tion and the collapse of the guilds and advocated 
instead the cooperation of employers and work- 
ers for the purposes of safeguarding the religion, 
property and family of the working population. 
The emancipation of the oppressed he held to be 
the task of the upper classes, who owed their 
workmen more than mere wages. He contended 
that the superiority of the English administra- 
tion rested on self-government, esprit de corps 
and family spirit, while in France the omnipo- 
tent bureaucracy destroyed local and provincial 
independence. Democracy to him was natural 
for the community; aristocracy — representation 
by people of rank — for the province; and mon- 
archy with the support of parliament for the en- 
tire state. 

Gottfried Salomon 
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ed. Paris 1893) vol. ii; Boutmy, E. M., “Le Play et la 
rdforme sociale” in Revue nationale, vol. xxi (1865) 
389-424; Sainte-Beuve, C. A., Nouveaux lundis, 13 
vols. (2nd-5th eds. Paris 1872-81) vol. ix, p. 161-201; 
Ribbe, Charles de, Le Play d*aprh sa correspondance 
(2nd ed. Paris 1906); Curzon, E. de, Fridiric Le Play, 
sa mithode, sa doctrine, son oeuvre, son esprit (Paris 
1899); Vignes, J. B., La science sociale d'aprds les 
principes de Le Play et de ses continuateurs, 2 vols. 
(Paris 1897); Gide, C., and Rist, C., Histoire de doc- 
trines dconomiques depuis les physiocrates jusqu*d nos 
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LEPSIUS, KARL RICHARD (1810-84), Ger- 
man Egyptologist. Lepsius studied archaeology 
with Otfried Muller and philology with Bopp 
and Bockh, receiving his doctor’s degree in 
1833, a year after the death of Champollion. He 
had already attracted the attention of his uni- 
versity teachers when he was invited by C. K. J. 
Bunsen, the first director of the newly founded 
German archaeological institute in Rome, to 
undertake studies in the Italic dialects and more 
especially in the monuments of the newly de- 
ciphered Egyptian. In France there were at that 
time no successors of Champollion fully equal to 
the task of carrying on the noble tradition he had 
established. In Italy Salvolini and Rosellini were 
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of decidedly inferior capacities, and in Germany 
the science of Egyptology had not even begun. 
It fell to the lot of Lepsius therefore not only to 
found the new science of Egyptology in Germany 
but also very largely to secure for Egyptology 
full recognition as a science and to save it from 
the hands of the dilettante. By 1838 he had made 
himself master of the then available body of 
knowledge which formed the earliest stage of the 
youthful science. His first Egyptological publi- 
cation was a letter written in 1837 to Rosellini on 
the hieroglyphic alphabet, and his first more 
substantial work was a folio published in 1842 
containing a selection of the chief hieroglyphic 
monuments of Egypt for the use of students. 
This was quickly followed by the first modern 
edition (Leipsic 1842) of the Egyptian Book of 
the Dead^ based upon an unfortunately late 
papyrus, which Lepsius found in the collections 
at Turin. 

From the beginning Lepsius’ keen and en- 
thusiastic mind had discerned the necessity for 
fundamental work in the new science in Egypt 
itself. At the instigation of Bunsen and Alex- 
ander von Humboldt, Frederick William iv of 
Prussia dispatched Lepsius to Egypt on a scien- 
tific mission among the monuments of the Nile. 
Lepsius’ conception of what he ought to ac- 
complish on this journey had grown steadily, 
until his plans had passed far beyond the mere 
mission of a single handed scholar and provided 
for a well manned expedition, in personnel and 
experience without question the most efficient 
group which up to that time had ever worked in 
the Orient. It included architects, draftsmen, 
painters and even plaster molders to make casts 
of the original monuments. Lepsius began his 
work in Egypt in September, 1842, and finished 
in October, 1845; its results were published in 
his Denkmdler aus Aegypten und Aethiopien (12 
vols., Berlin 1849-59). These volumes revolu- 
tionized the situation of Egyptological science 
and for the first time placed in the hands of 
scholars a body of original sources reflecting the 
entire civilized development on the Nile for a 
period of over three thousand years — from 
about 3000 B.c. down into the Christian era. For 
the first time the Old Kingdom (about 2980- 
2475 B.C.), mirrored in its records, which Lep- 
sius had found especially in the great cemeteries 
of Gizeh and Sakkara, was revealed to the mod- 
em world. Of the Middle Kingdom (c. 2160- 
1788 B.c.) likewise the sources presented by 
these folios were for the first time adequately 
representative. The work of Lepsius thus added 
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a new and earlier period of human development 
to modem knowledge; that is, an earlier thou- 
sand years of human history than had been known 
before. On the other hand, the classic tradition 
inherited from Greek historians that Ethiopia 
had been the oldest source of civilization on the 
Nile was completely and finally demolished by 
his discoveries. 

Lepsius was primarily an archaeologist, ven- 
turing only sparingly and very cautiously into 
the field of philological research. He translated 
very few Egyptian monuments and has left al- 
most no such translations among his works. 
Nevertheless, his work included a wide range of 
investigations: from his Die Chronologie der 
Aegypter (Berlin 1849) and his epoch making 
Konigsbuch der alien Agypter (2 vols., Berlin 
1858) to his phonetic studies in the East un- 
dertaken to produce an alphabet for universal 
use in transliterations, his masterly study and 
classification of the African languages covering 
the whole continent and his last scientific pro- 
duction, a grammar of the Nubian languages. 

Shortly after his return from his great expedi- 
tion the first chair in the new science in Ger- 
many was established at Berlin. In August, 1846, 
Lepsius was appointed the first professor of 
Egyptology in a German university, and four 
years later he was elected- a member of the 
Konigliche Akademie der Wissenschaften in 
Berlin. In 1855 in a new building planned by 
himself he installed the famous Egyptian Mu- 
seum at Berlin, of which he became the first 
director. Thus by his own brilliant achievements 
and through his three influential positions Lep- 
sius gave to Berlin its commanding position in 
Egyptological science, a leadership which two 
generations of his successors there have worthily 
maintained. 

James Henry Breasted 

Consult: Dillmann, C. F., “GedSchtnissrede auf Karl 
Richard Lepsius” in Kdnigliche Akademie der Wis- 
senschaften, Berlin, Abhandlungen, 1885 (Berlin 1886) 
p. 1-25; Ebers, Georg, Richard Lepsius (Leipsic 1885), 
tr. by Zoe Dana Underhill (New York 1887), with 
bibliography of Lepsius’ works p. 325-47. 

LEROUX, PIERRE (1797-1871), French social 
philosopher. Very much influenced by Condor- 
cet and by the religious currents of his time, 
Leroux was one of the most important disciples 
of Saint-Simon. With Dubois he founded the 
Globey which became the organ of the Saint- 
Simonians after 1830. After this he founded the 
Revue encyclop 6 dique\ later with J. Reynaud he 
established the Encyclopddie nouvelle and with 
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George Sand the Revue inddpendante^ two other 
Saint-Simonian publications which constitute 
one of the fruitful sources of French socialist 
ideology. 

He was a vigorous critic of modern society, in 
which “the millionaires and the capitalists are 
the nobles of our time”; of the democratic po- 
litical regime, subjected to the “despotism of the 
majorities”; of the wage system, which allotted 
to the workers less than half of the revenue pro- 
duced by their labor; of the Catholic religion; of 
the family; of property. A feminist and “revolu- 
tionary pacifist,” he sought to reconcile labor 
with property, religion with philosophy. It was 
upon the republican motto, Liberty, equality, 
fraternity, that he based his system, which may 
be defined as a progressive and religious de- 
mocracy. “We gravitate toward God,” he wrote. 

Leroux saw that man is a social product; he 
may thus be considered with Donald and Saint- 
Simon as one of the precursors of modern so- 
ciology. Far from wishing to absorb man into 
society, however, he sought to individualize him 
— all men are equal, but they are also jointly re- 
sponsible. He demanded “a complete society in 
which the individual may be free.” In his appeal 
“Aux politiques” (in Situation actuelle de la 
sociitif Boussac 1847) he wrote that the role of 
society “is to give to all its members, to each ac- 
cording to his needs, his capacity and his works, 
the enjoyment of the product of the common 
labor, whether such labor be an idea, a work of 
art or material property.” 

All men, he held, must work and fulfil a func- 
tion; hence they should be called functionaries. 
They will elect an assembly which will be di- 
vided into three subgroups — judicial, legislative 
and executive — which will appoint the national 
administration. 

Leroux claimed and is generally accorded the 
honor of having been the first to use the term 
socialist about 1833; actually the term is already 
to be found in an Owenite publication of the 
year 1827. Leroux was, however, the first to 
analyze the concept (in an article “De Tindi- 
vidualisme et du socialisme” in Revue encyclo- 
pidique for 1834). He is also to be credited with 
having given the word solidarity, previously cur- 
rent only in legal usage, its present ethical mean- 
ing. 

Maxime Leroy 

Important works'. Refutation de Viclectisme (Paris 1839, 
new ed. 1841); De VhumaniUy 2 vols. (Paris 1840); 
D'une religion nationale (Boussac 1846); Du chrUtia- 
msme et de son orieine ddmocratiaue fParis i8ii8'i: De 
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LEROY-BEAULIEU, PAUL (1843-1916), 
French economist. After studying law in Paris 
Leroy-Beaulieu traveled in England and then 
went to Bonn and Berlin for further study. He 
made his debut as a writer in 1867 with the prize 
essay on V 6 tat moral et intellectuel des classes 
ouvrieres et de son influence sur le taux des salaires 
(Paris 1868) and at the age of twenty-seven won 
four prizes offered by the Institut. From 1869 he 
collaborated on the Revue des deux mondes and in 
1871 became an editor of the. Journal des d^bats. 
When Boiitmy formed the Ecole Libre des 
Sciences Politiques in 1872 Leroy-Beaulieu ac- 
cepted the chair of public finance. In 1873 he 
founded Economiste frangais and became its 
editor, missing only one weekly article until his 
death. In 1880 he succeeded Chevalier as pro- 
fessor of political economy at the College de 
France. 

Leroy-Beaulieu was one of the outstanding 
representatives of economic liberalism in France. 
His views, formulated in a number of works and 
elaborated in the TraiU thdorique et pratique 
d' economic politique (4 vols., Paris 1895; 5th ed., 
5 vols., 1910), followed essentially the prin- 
ciples of classical economics. He rejected, how- 
ever, the pessimistic conclusions of the latter and 
in the Essai sur la repartition des richesses (Paris 
1 88 1, 4th ed. 1897) argued that the Ricardian 
law of rent had no present application and that 
the subsistence theory of wages and its deriva- 
tive, the iron law of wages, existed only in the 
imagination of their authors. In his value theory 
he followed the marginal analysis of the Aus- 
trians. His chief work, the Traitede la science des 
finances (2 vols., Paris 1877; 8th ed. 1912), was 
for a long time the leading treatise on fiscal 
science. The popularity of the first volume, deal- 
ing with public revenues, was subsequently im- 
paired by the failure to emphasize the social 
aspects; the second volume, devoted to public 
credit, retains its importance to the present day. 
Although he was an outspoken opponent of state 
intervention Leroy-Beaulieu pleaded in his 
works on colonization and on population prob- 
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lems for positive state action in promoting 
colonial expansion and in encouraging a higher 
birth rate by offering financial rewards to large 
families. Among his many other works the more 
important deal with the labor question, the mod- 
em state and collectivism. 

Leroy-Beaulieu played a prominent part in the 
economic life of France; an owner of large tracts 
of land at home and in the colonies and a suc- 
cessful farmer, he took a keen interest in agricul- 
ture and frequently acted in an advisory and 
executive capacity for many industrial and 
financial organizations. His lack of sympathy 
with the social currents of the day prevented him 
from succeeding in several attempts to enter the 
parliament. Leroy-Beaulieu will live as an eco- 
nomic journalist without peer and as an econ- 
omist of remarkable brilliance and clarity rather 
than of depth. 

Edwin R. A. Seligman 
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LESE MAJESTY. The crime of lese majesty 
has followed a practically uniform evolution in 
the law of all nations. In Roman law, where its 
course of development was initiated, the term 
crimen majestatis populi romani imminutae was 
first used principally to denote an offense against 
the fundamental laws of the plebs. Later the 
term covered in general any infringement upon 
the dignity of the Roman people. The sources 
do not permit a precise definition of the content 
of this political crime in Roman law; it is easier 
to point negatively to what Mommsen called its 
“juridic boundlessness.” With the downfall of 
the Roman Republic this boundlessness became 
very evident, for the person of the emperor 
tended to become the object of the crimen laesae 
majestatis. The offense, which formerly had in- 
volved a violation of the basic rights of the plebs, 
grew into a crime against the absolute ruler (see 
Institutes, 4, 18, 3, Lex Julia Majestatis y quae 
in eoSy qui contra imperatorem vel rem publi- 
cam aliquid moliti sunty suum vigorem extendit). 

The peculiarities of lese majesty, traces of 
which are still evident in German law and in the 


law of other countries, arose during this period 
of development. A characteristic feature of the 
Germanic law is that in the criminal punishment 
of offenses against the commonwealth emphasis 
is laid upon the idea that the citizen or subject 
who endangers the commonwealth’s safety vio- 
lates the loyalty he owes to his people and to his 
sovereign: the political criminal is a traitor and 
the crime against the state is in its nature 
treason. The terms Ilochverrat and Landesverrat 
in German law and high treason or treason in 
Anglo-American law still express this concept. 
A more precise delimitation of the various crimi- 
nal aspects in the crimen laesae majestatis of 
Roman law and the exact definition of lese 
majesty in modern law evolved very slowly, and 
it may be said that this evolution is still far from 
complete. The treatment of the material in the 
legislation and jurisprudence of other countries 
has not gone much further than in those of 
Germany and has in fact remained behind the 
latter in many respects. 

The juridic aspects of the crime of lese majesty 
can be elucidated through an examination of the 
German law. The crime, which was abolished 
by the German constitution of 1919, was for- 
merly covered by paragraphs 94 to 97, “Libeling 
the Sovereign,” and paragraphs 98 to loi, 
“Libeling Ruling Princes of Confederate States” 
in the German penal code of 1871. The distinc- 
tion between libeling the sovereign ruler and 
libeling one of the princes of the confederate 
states was made because of the structure of the 
German Empire of 1871 , according to which the 
empire had the kaiser at its head and the several 
states retained their own sovereignty under 
kings or ruling princes. 

In Roman law lese majesty came under the 
head of high treason, whereas the German penal 
code {Strafgesetzhuch) differentiated between 
the two, with the intention of providing a milder 
penalty for less serious attacks upon the ruler’s 
person. Aside from these considerations of ju- 
ridic policy the dogmatic system of the German 
penal code drew a sharp line between the two 
offenses. Considered systematically high treason 
{Strafgesetzhuch y para. 80-87) was an attack 
upon the inner stability of the nation; such an 
attack existed when the criminal enterprise 
aimed to kill the sovereign or to hinder him in 
the exercise of his right to govern by limiting 
his freedom of person, by impairing his health 
or by any other manner of injury. Lese majesty, 
on the other hand, was any other attack upon 
the state’s sovereign which did not produce 
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change in the existing constitutional situation 
but which was directed against the person of the 
sovereign without directly affecting the state. 

In this limited sense the concept of lese maj- 
esty comprises bodily injury as well as any libel 
of the sovereign or of a ruling prince of one of 
the federated states. The problem of the rela- 
tionship of a libel of the sovereign to ordinary 
libel as covered by paragraph 185 of the German 
penal code was of importance in the systematic 
organization of German law. The problem was 
whether lese majesty was a delictum sui generis 
or an aggravated libel within the meaning of 
paragraph 185. A priori two types of libel of a 
sovereign are conceivable: libel of the ruling 
prince as a sovereign and libel attacking the 
honor of the prince as a private individual. This 
distinction is based upon the concept that the 
object of the libel is the honor of the individual; 
whether or not an utterance is a libel and what 
sort of libel it involves depend upon the identity 
of the person to whom the expression is directed 
and in what juridic capacity the injured party is 
affected. In the case of the sovereign in addition 
to his own person the dignity or reverence due 
him as the representative of the state may be a 
special target for disrespectful utterances. Who- 
ever injures this dignity, which is by no means 
identical with the personal honor of the sover- 
eign, even though one and the same utterance 
may injure both, injures the dignity of the state. 
Since lese majesty as a delictum sui generis can 
be directed against the dignity of the ruler only 
as the exponent of state power, the crime is 
possible properly only against the sovereign; 
whereas aggravated libel, which is aimed at the 
person, may be committed against members of 
the ruling house as well as the ruler himself. 

The German criminal law did not protect the 
dignity of the sovereign as the representative of 
the state. In accordance with the principle nulla 
poena sine lege laid down in paragraph 2 of the 
penal code attacks against the respect due the 
sovereign could be punished only if they came 
under the provisions of high treason or if they 
libeled him as a private individual. There was 
no lese majesty in the true sense of a delictum 
sui generis^ libel of the sovereign was a libel in 
the ordinary sense, aggravated and punished by 
special penalties solely because of the eminence 
of the injured party. In practise of course this 
general jurisprudential point of view was not 
always maintained, and because of the actual 
need for protecting the sovereign judicial opin- 
ions often punished injuries to his dignity as 


injuries to the representative of the state, by 
extending the interpretation of the provisions of 
the penal code. 

Other offenses covered by the law under the 
heading “Libel of the Sovereign or of a Ruling 
Prince of One of the Confederate States” were 
“acts of violence” directed against the kaiser, 
sovereign rulers or ruling princes of confeder- 
ated states as well as against members of a ruling 
house {Strafgesetzbuch^ para. 94-101). Acts of 
violence in the sense of this section of the code 
included all deliberate attacks directed upon the 
life, freedom or honor of another, in so far as 
the attack consisted of actions aimed against the 
body. Lese majesty thus comprised murder and 
attempted murder of the kaiser or the ruler of 
one of the confederated states as well as plots 
to imprison a ruler or to deliver him over to the 
enemy (Strafgesetzbuchy para. 80 and 81, no. i), 
all of which also come under the offense of high 
treason. Premeditation in the case of lese majesty 
was identical with that in simple libel, but the 
offender in the former had also to know that his 
libelous attack was aimed against a person pro- 
tected by the special provisions. The memory 
of deceased sovereigns enjoyed no special pro- 
tection; offenses against it were covered by 
paragraph 189 of the penal code. 

The severity of the penalty for lese majesty 
was graduated according to the intensity of the 
constitutional bond between the party injured 
and the offender. It varied from life imprison- 
ment at hard labor for acts of violence against 
the kaiser, the offender’s own sovereign or the 
sovereign of the German state in which he re- 
sided to imprisonment or confinement in a 
fortress for one week or more as the minimum 
penalty for libeling a member of the ruling 
house of another German state. 

With the abolition of the constitution of 1871 
through the revolution of 1918 the paragraphs 
of the penal code concerning lese majesty have 
become null and void. Since the establishment 
of a republic and of the republican form of gov- 
ernment in the various states the Reichspresident 
has taken the place of the kaiser, while in the 
several states the monarch’s duties have been 
taken over by the state governments. Protection 
of officials representing the state is laid down 
in the Law for the Protection of the Republic 
(1930). Paragraph 3 of this law makes provision 
for the imprisonment of anyone attacking or 
conspiring to attack the life or body of the 
Reichspresident or of a member of the Reich or 
state cabinets. Paragraph 5 provides a fine and 
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imprisonment for anyone publicly slandering 
the constitutional form of government by insult- 
ing or slandering the officials named in para- 
graph 3 as well as for anyone calumniating or 
slandering a deceased Reichspresident or a de- 
ceased member of a cabinet with respect to his 
public office. Thus the governmental officials as 
the representatives of the state are afforded 
special protection in contrast to the lese maj- 
esty provisions of the old code. With these new 
provisions the development of the law concern- 
ing offenses against the sovereign turns back in 
a certain sense to its point of departure, the 
Roman law. The libel of the president of a 
republic, however, is not to be regarded as lese 
majesty in the sense of the modem monarchical 
concept of the law. The 1927 draft of a German 
criminal code which is not yet in effect provides 
in paragraph loi a corresponding section on 
public calumny of the republican form of gov- 
ernment or of constitutional public bodies. 

In other countries the law of lese majesty, 
likewise based on Roman law, arrived at provi- 
sions similar to those of the German law. No 
essential differences are found between the pro- 
visions in Great Britain, Holland and the Scan- 
dinavian countries; everywhere lese majesty is 
a crime. In English law, according to Stephen, 
“Every one commits a misdemeanor who is 
guilty of any contempt against the person of His 
Majesty, or his royal dignity, by means of any 
contumelious, insulting, or disparaging words, 
acts, or gestures” (A Digest of the Criminal Law, 
art. 83). But although lese majesty is a crime in 
England, British legal practise in principle op- 
poses prosecution for it, just as it in general 
opposes prosecution for political activities. 
Moreover the monarchy is so firmly rooted in 
England that direct or indirect attacks upon that 
institution or upon the monarch himself are rare, 
and when they do occur public disapproval 
proves a sufficient punishment. 

In systems of jurisprudence based upon an 
enlightened and firm patriotism penalties for 
lese majesty in the monarchical state and for 
similar crimes in republics cannot be dispensed 
with. The loyalty to the commonwealth so 
deeply impressed upon the consciousness of all 
citizens, however, leads to a general disapproval 
of offenders which becomes a greater and more 
impressive penalty than any possible sentence. 

Fritz van Calker 
See: Treason; Libel and Slander; Military Deser- 
tion. 
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(Halle 19 1 1); Borch, Leopold von, 

Strafrechts auf Gefolgschaft und Majestdtsverletzung 
in Deutschland (Vienna 1889); Frederichs, W Die An- 
wendung der allgemeinen Grundsdtze uber Beleidigungen 
speziell auf Majestdtsbeleidtgungen (Greifswald 1897); 
Calker, F. van, “Hochverrat und Landesverrat. Ma- 
jestatsbeleidigung” in Vergleichende Darstellung des 
deutschen und ausldndischen Strafrechts^ Besonderer 
Teil, vol. i (Berlin 1906) p. 1-112, especially p. 1-6, 
91-112; Doehn, B., “Der Begriff dcr Majest&tsbe- 
leidigung und ihr Verhiltnis zur gewohnlichen Be- 
leidigung nach dem Reichsstrafgesetzbuch” in Zeit- 
schrift ftlr die gesamte Strafrechtswissenschaft, vol. xxi 
(1901) 468-536; Blccck, S., “Die Majestatsbeleidigung 
im geltenden deutschen Strafgesetz” in University of 
Berlin, Kriminalistisches Institut, Abhandlungen, n.s., 
vol. vi (1909) no. i; Brooks, R. C., “L^se majesty” 
in Bookman (New York), vol. xix (1904) 359-72; 
Viaud, J., La peine de mort en matihe politique (Paris 
1902) p. 92-103, 108-114; Pella, Vespasien V., “La 
r^ression des crimes centre la personnalitd de T^tat” 
in Academic de droit international, Recuetl des cours^ 
vol. xxxiii (1930) 671-868, especially 689-701; Gar- 
raud, R., Traiti thdorique et pratique du droit pinal 
frangaisy vols. i-v (3rd rev. ed. Paris 1913-24) vol. iii, 
P- 493-505; Stephen, J. F., History of the Criminal 
Law of England, 3 vols. (London 1883) vol. ii, ch. 
xxiii, and A Digest of the Criminal Law (7th ed. by 
H. and H. L. Stephen, London 1926) ch. vi; Bishop, 
J. P., Bishop on Criminal Law, 2 vols. (9th ed. by 
J. M. Zane and C. Zollmann, Chicago 1923) vol. i, 

p. 324-30- 

LESLIE, THOMAS EDWARD CLIFFE 
(1827-82), Irish economist. Leslie graduated 
from Trinity College, Dublin, in 1847 and 
studied law in London under Sir Henry Maine. 
In 1853 he became professor of political econ- 
omy and jurisprudence in Belfast. 

Leslie’s attitude toward economics was largely 
determined by his studies in jurisprudence and 
by the works of Comte. From Maine he had 
learned the importance of the historical ap- 
proach in the social sciences, from Comte their 
essential unity and interdependence. He thus 
found himself more in sympathy with the ex- 
tremists of the German historical school than 
with the followers of Ricardo. Adam Smith, he 
held, had derived his generalizations from his- 
torical research, thus making economics a con- 
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Crete inductive study. In the hands of Ricardo 
and his school, however, it had become deduc- 
tive and abstract. It was based upon two main 
premises, the desire for wealth and the preva- 
lence of free competition. But the desire for 
wealth was “an abstraction compounding a great 
variety of heterogeneous motives,” and econo- 
mists were neglecting their chief function if they 
failed to analyze these motives and to show their 
expressions at different times and under differ- 
ent social conditions. Secondly, the assumption 
of free competition, involving the tendency to 
equality of wages and of profits, was grossly un- 
true to facts; and yet upon it depended not 
merely the cost of production theory of value 
and the postulate of a “wages fund” but also 
certain common beliefs about taxation. In par- 
ticular, it was currently argued that taxes upon 
commodities must fall upon the consumers and 
that indirect taxes could not hurt the working 
classes, since a rise in the cost of living must be 
compensated by an equivalent rise in wages. 
Leslie had no difficulty in showing the error of 
applying these theories without qualification to 
the circumstances of contemporary life and ad- 
vocated the abolition of all forms of indirect 
taxation. His general thesis regarding the use- 
lessness of deductive reasoning in economics 
was rejected by such critics as Sidgwick and J. 
N. Keynes, who pointed out that it could not be 
proved merely by emphasizing the value of his- 
torical research or by appealing to the as yet 
rudimentary science of sociology. 

Leslie himself conducted some valuable in- 
vestigations into the land systems of Europe and 
into past and contemporary price movements. 
But he did not live to complete any major work 
theoretical or historical and his reputation really 
rests on his methodological essays. 

Lindley M. Fraser 

Important works: Land Systems and Industrial Economy 
of Ireland, England and Continental Countries (London 
1870); “Financial Reform,” in Cobden Club Essays, 
1871-72, Second series (London 1872); Essay in Po- 
litical and Moral Philosophy (Dublin 1879). 

Consult: Ingram, John K., A History of Politiced Econ- 
omy (new ed. London 1915) p. 222-25. 

LESSING, GOTTHOLD EPHRAIM (1729- 
81), German dramatist, critic and philosopher. 
Lessing was bom in Saxony and after theological 
and classical studies in Leipsic and Wittenberg 
lived as a journalist in Berlin and Leipsic. In 
1760 he became secretary to General von Tau- 
entzien in Breslau, in 1767 dramatic critic in 


Hamburg and in 1770 librarian at Wolfenbiittel 
in Bmnswick. 

Lessing has been called by Macaulay the first 
European critic. Through his literary and dra- 
matic criticism, especially the Litter aturbriefe 
(published in Berlin, 1759-65) and the Ham- 
hurgische Dramaturgie (2 vols., Hamburg 1767- 
69), as well as through the aesthetic philosophy 
of his Laokoon (Berlin 1766, new ed. 1788; tr. in 
Selected Prose Works, ed. by Edward Bell, 
London 1890) he did more than any other indi- 
vidual to liberate German letters from French 
domination and from the theological and Pi- 
etistic influences still present in such writers as 
Klopstock and Wieland. He attacked the dra- 
matic principles of Gottsched, which were based 
on French rationalism with its neoclassical ideals 
of false propriety, and he pointed out the great- 
ness of English literature, especially of Shake- 
speare. English literature, he maintained, was 
much closer to the German spirit than the 
French. 

Lessing’s plays embodied the freshness and 
freedom from imposed conventions which he 
dictated as a critic. In Miss Sara Sampson {17$$) 
he achieved the first German bourgeois tragedy. 
Minna von Barnhelm (1767) reflects in the char- 
acter of Major von Tellheim the idealism of the 
new bourgeois era in contrast to the deception 
and recklessness of the earlier order. This moral 
contrast is predominant in all German literature 
of the eighteenth century. In Lessing’s great 
tragedy Emilia Galotti (1772) the contrast be- 
comes political, court and bourgeoisie standing 
in hostile opposition as the old and the new. 
The bourgeoisie recognizes the new virtues of 
the century as its own and the social unscrupu- 
lousness which indulges in cabals and intrigue 
as belonging to and being caused by the courtly 
circles. In this play one is already aware of the 
far off thunder of the coming revolution of the 
bourgeoisie against the absolutism of the court. 

In 1774 Lessing began the publication of ex- 
cerpts from a work of Hermann Samuel Reima- 
rus which were later collected and republished 
as Fragmente des wolfenbuttelschen Ungenannten 
(Berlin 1784; tr. by C. Voysey, London 1879). 
These writings, a fierce deistic attack on revealed 
religion and on the Bible as an inspired book, 
aroused a storm of protest against Lessing even 
from the more liberal theological circles. Lessing 
although not wholly in sympathy with the views 
of Reimarus brilliantly defended the right of 
free inquiry in the problems of religion as op- 
posed to the complacency of institutional posi- 
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tivism. He never definitely formulated his own 
religious philosophy, but his ideas on religion, 
on toleration and on general social and political 
problems received their fullest elaboration in 
his last drama, Nathan der Weise (1779), prob- 
ably the noblest achievement of the German 
Enlightenment, in his Ernst und Falk (2 vols., 
Gottingen and Frankfort 1778-80) and in his 
Erziehung des Menschengeschlechts (Berlin 1780, 
2nd ed. 1785; tr. by F. W. Robertson, 4th ed. 
London 1896). In opposition to the deistic con- 
cept of natural religion Lessing approached the 
history of religions from the thesis of historical 
development and in this way exerted consider- 
able influence on the subsequent study of com- 
parative religion. He held that religion is not 
mere blind faith but is a result of an inner 
experience and finds its true expression in active 
morality which is valued for its own sake. No 
positive religion can be considered intrinsically 
superior to any other. Divisions of religion as 
well as of class and state are necessary evils that 
are to be overcome by the ideal of humanity. 
Mankind’s progress is possible only through the 
striving for truth. The traditional Enlighten- 
ment concepts of the best of all possible worlds 
and the consequent duty of man to submit to 
God created conditions are no longer accepted 
without question. Lessing doubts, and instead 
of the complacent optimism which characterized 
the period there runs through his work a trail 
of skepticism and intellectual inquiry which are 
of enduring significance no matter how remote 
his explicit preoccupations may become to later 
ages. He was probably the most important in- 
fluence in eighteenth century Germany in awak- 
ening a new consciousness of the problems of 
the modern world. 

Fritz Bruggemann 

Works: The best editions of Lessing’s works are those 
by Julius Petersen and Waldemar von Olshausen, 25 
vols. (Berlin 1925-29), and by K. Lachmann, 24 vols. 
(3rd ed. by F. Muncker, 1886-1924). His plays are 
translated as Dramatic Works, ed. by E. Bell, 2 vols. 
(London 1878). 

Consult: Schmidt, Erich, Lessinq, Geschichte seines 
Lebens und seiner Schnften, 2 vols. (4th ed. Berlin 

1923) ; Danzel, T. W., and Gubrauer, G. E., Lessing, 

2 vols. (2nd ed. Berlin 1880-81); Oehlke, W., Lessing 
und seine Zeit, 2 vols. (2nd ed. Munich 1929); Sime, 
James, Lessing, 2 vols. (new ed. London 1896); 
Francke, Kuno, A History of German Literature as De^- 
termined by Soaal Forces (4th ed. New York 1901) 
p. 265-300; Biedermann, Karl, Deutschland im achu 
zehnten Jahrhundert, 2 vols. (Leipsic 1854-80) vol. ii, 
pt. ii, p. 240-359, and vol. iv, p. 478-500; Dilthey, 
Wilhelm, Das Erlebnis und die Dichtung (9th ed. Berlin 

1924) p. 17-174; Wiese, Benno von, Lessing: Dichtung, 
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Aesthetik, PhUosophie (Leipsic 1931); Schrempf, 
Christof, Lessing als Philosoph (2nd ed. Stuttgart 192 ih 
Fittbogen, Gottfried, Die Religion Lessings (Leipsic 
1923); Kettner, Gustav, Lessings Dramen im Lichte 
ihrer und unserer Zeit (Berlin 1904); Bruggemann, 
Fritz, “Lessings Biirgerdramen und der Subjektivis- 
mus als Problem, Psychogenetische Untersuchung” 
in Freies deutsches Hochstift, Jalirhuch (Frankfort 
1926) p. 69-1 ro; Mann, Georg, “Lessings Padagogik” 
in Pddagogisches Magazin, no. 1000(1929); Leisegang, 
Hans, Lessings Weltanschauung (Leipsic 1931). 

LETELIER, VALENTIN (1852-1919), Chil- 
ean jurist and sociologist. Letelier was professor 
of administrative law at the University of Chile 
from 1888 to 191 1 and rector from 1906 to 1911. 
He was the finest representative of positivist 
science in Chile and one of the teachers who 
have in the present century contributed most 
toward the development of higher learning in 
education, history, law, political science and 
sociology. As secretary to the Chilean legation at 
Berlin he obtained much information regarding 
educational organization, which he incorporated 
in several pamphlets. His Filosofia de la educa- 
cion (Santiago, Chile 1892, 2nd ed. 1912), in 
which he stresses scientific education as the only 
possible basis for general culture, had a pro- 
found influence upon educational criteria in 
Chile and in other Latin American republics. In 
his major work concerning historiography, La 
evolucidn de la historia (first published as Por qud 
se rehace la historia?, Santiago, Chile 1886, 2nd 
ed. 1900), Letelier examined various sources in 
order to establish the proper foundations on 
which historical method should be based and 
demonstrated the value to sociology which his- 
tory scientifically reconstructed would acquire. 
In his teaching he contributed greatly to the 
modernizing of legal studies with regard to both 
method and subject matter. He pointed out also 
the necessity for positivistic methods in the 
study of political science, holding that devotion 
to ideologies was the cause of the instability of 
American democracies. In national politics he 
sided with the radical groups. An exposition of 
his ideas on these questions is to be found in La 
lucha por la cultura (Santiago, Chile 1895). 
Ginesis del estado (Buenos Aires 1917) and 
Jenesis del derecho (Santiago, Chile 1919), which 
constitute his main contributions to sociology 
in both its political and juridical aspects, have 
earned him well deserved fame. Although not 
wholly original they nevertheless present gen- 
eralizations regarding matters not thoroughly 
defined previously in sociological terms — the 
active influence upon the state of its population, 
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territory and cities; the origins and development 
of contracts, of the law of inheritance, criminal 
and adjective law — all on the basis of a belief 
that sexual promiscuity and community of goods 
characterized society in its most primitive form. 
The conclusions are supported by rigorously in- 
ductive methods and vast erudition; noteworthy 
is the utilization of materials relating to the New 
World, sources to which European sociologists 
had not given much consideration. 

Luis Galdames 

Other important works: El hombre antes de la historia 
(Copiapd 1877); Las escuelas en Berlin (Santiago, Chile 
1885); La instruccion secundaria y la instruccidn univer- 
sitaria en Berlin (Santiago, Chile 1885), in collabora- 
tion with Claudio Matte; De la ciencia politica en Chile 
(Santiago, Chile 1886). He also edited Sesiones de los 
cuerpos legislativos de Chile^ 1811-1843, 37 vols. (San- 
tiago, Chile 1886-1908). 

Consult: Fuenzalida Granddn, A., *‘Don Valentin 
Letelier y su labor intelectual” in Informacidn, vol. iv 
(1919) 52-56, tr. in Inter-America (English ed.), vol. 
iii (1919-20) 112-20; Encina, F. A., “Valentin Lete- 
lier, el profesor” in Revista chilena, vol. viii (1919) 
233-42; Ubeda Escobar, Carlos, “Bosquejo de la labor 
pedagdjica de don Valentin Letelier” in Universidad 
de Chile, Anales, 2nd ser., vol. ii (1924) 647-703, 
1005-43, 1277-1367; Ddvila Silva, R., “Los origenes 
de la familia en la sociologia de don Valentin Lete- 
lier,” “La familia y la propiedad” and “El origen de 
la propiedad” in Revista chilena, vol. ix (1919-20) 
12-25, 251-67 and 379-400. 

LE TROSNE, GUILLAUME FRANCOIS 
(1728-80), French economist. Le Trosne was 
king's attorney at the Pr^sidial of Orleans. His 
early interest was in natural law, but he was soon 
attracted to the study of economics and became 
one of the most lucid exponents of the physio- 
cratic doctrine; his views express most clearly 
the evolution of the school. At first an enthusi- 
astic, inflexible adept of the abstract physio- 
cratic system, he nevertheless evidenced a 
preference for practical questions, as reflected 
in his La liber td du commerce des grains y toujour s 
utile et jamais nuistble (Paris 1765). Later coming 
in contact with the detail of fiscal problems he 
was led to modify the rigidity of the doctrine 
through recognition of the historical and geo- 
graphical limitations in the practical application 
of the principles. He realized that the establish- 
ment of the single tax on land would require 
several years, and he accepted as temporary ex- 
pedients the maintaining of certain special agri- 
cultural land taxes and of the personal taille on 
farmers, provided it be fixed; the creation of a 
supplementary tax to be paid by the large cities; 
and even the survival of import duties on foreign 


merchandise. Only in politics did he remain ob- 
stinately faithful to absolutism — the provincial 
assemblies which he recommended were to pro- 
vide only a very restricted administrative com- 
petence — and hostile to democracy, that “bizarre 
and monstrous” government which he doubtless 
pictured in the form of the violent popular 
demonstrations against the dealer in wheat or as 
personified by the vagabonds who had set fire to 
one of the farms of the magistrate. 

G. Weulersse 

Works: Discours sur Vitat actuel de la magistrature, 
avec des notes iconomistes (Paris 1 764); De Vinterit social 
(Paris 1777); De Vordre social (Paris 1777); De V ad- 
ministration provinciate, et de la riforme de Vimpdt 
(Basel 1779). 

Consult: Mille, J., Un physiocrate oublU (Paris 1905). 

LETTRE DE CACHET. See Cachet, Lettre 

DE. 

LEUBER, BENJAMIN (died 1675), German 
cameralist. Leuber studied at Leipsic and later 
was appointed Kammer-Prokurator in Lusatia. 
In this capacity he participated in the task of 
monetary reconstruction, the most burning issue 
of the day in Germany. Leuber’s chief work, 
Ein kurzer Tractat von der Miinze (2 vols., Jena 
1623 — Halle 1624), influenced the direction of 
the later development of German political doc- 
trine. He sharply opposed the Roman law con- 
cept of the state dominant in his day, which 
limited the state's function to that of maintaining 
law and order, and he insisted that the state as- 
sume economic functions. He thus became the 
founder of the doctrine of the welfare state, 
which was the point of departure for the rise of 
mercantilism in Germany and furnished fertile 
soil for the development of subsequent economic 
thought. His Tractat contains the first attempt 
in German literature to formulate a monetary 
theory. According to Leuber money developed 
out of the most marketable commodity; yet he 
emphatically denies the commodity character of 
money and develops and separates the concepts 
of nominal value and intrinsic value, considering 
the latter as incidental and of only genetic sig- 
nificance and clearly recognizing the function of 
money as a universal standard of value. Had 
Leuber’s work not fallen into oblivion, the later 
cameralists might have been able to construct 
their monetary theories on a foundation which 
they worked two centuries to create and which 
in reality they never completely achieved. 
Leuber was the author of several other books 
dealing with monetary as well as general eco- 
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nomic problems, all of which have apparently 
been lost. 

Peter K. H. Wessely 

Consult: Wessely, P. K. H., in Schmollersjahrhuch, vol. 
lii (1928) 985-1019. 

LEVASSEUR, PIERRE EMILE (1828-1911), 
French historim and economist. Levasseur 
studied at the Ecole Normale Superieure. For 
a time he taught in a lycde and in 1868 he was 
put in charge of a course in economic history 
and history of economic doctrines at the College 
de France, where in 1872 he became professor 
of geography, history and economic statistics; 
he also taught at the Conservatoire National des 
Arts et Metiers. 

Levasseur commenced his scientific career 
with the study Recherches historiques sur le sys- 
thne de Law (Paris 1854), which won him the 
doctoral es lettres. This was the first thesis of- 
fered on a subject of this kind in France; before 
Levasseur only Augustin Thierry and Michelet 
had applied the historical method to the study 
of economic phenomena. In 1858, when the dis- 
coveries of gold deposits threatened gold with 
demonetization, Levasseur wrote La question de 
Vor (Paris 1858). A year later he published his 
main work, Histoire des classes ouvrihres en 
France depuis le conquite de Jules Cisar jusqu*h 
la Revolution (2 vols., Paris; 2nd ed. with title 
Histoire des classes ouvrieres et de Vindustrie en 
France avant lySg, 1900-01), which was fol- 
lowed in 1867 by a Histoire des classes ouvrikres 
en France depuis lySg jusqu^d. nos jours (2 vols., 
Paris; 2nd ed. with title Histoire des classes 
ouvriires et de Vindustrie en France de lySg d 
i 8 ^ 0 y 1903-04). Although it may be criticized 
as to method, details of documentation and 
occasional overhasty generalization it is a mon- 
umental study indispensable to the student of 
French economic history. The same, however, 
cannot be said for his Questions ouvridres et in- 
dustrielles en France sous la troisihne Republique 
(Paris 1907) or for his Histoire du commerce de 
la France (2 vols., Paris 1911-12). Levasseur 
was a member of the Acad^mie des Sciences 
Morales et Politiques and prefaced its edition 
of the Ordonnance des rois de France ^ rdgne de 
Francois /«'• (2 vols., Paris 1902-16) with a study 
of money in the sixteenth century, which was 
separately reprinted as Mhnoire sur les monnaies 
du regne de Franfois /•'* (Paris 1902). 

Henri Hauser 

Other important works: La population franfaisCf 3 vols. 
(Paris 1889-92); Vagriculture aux EtaU-Unis (Paris 
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1894); L*ouvrier anUricain^ 2 vols. (Paris 1898), tr. by 
T. S. Adams and ed. by T. Marburg, i vol. (Balti- 
more 1900). For Levasseur’s method and scope in 
teaching economics, see his articles “Trente-deux ans 
d’enseignement au College de France” and “L’en- 
seignement de T^conomie politique au Conservatoire 
des Arts et Metiers” in Revue internationale de Ven- 
seignement, vol. xl (1900) 5-25, and vol. xli (1901) 21 1- 
28, 294-305 and 385-99. 

Consult: Liesse, Andrd, “Notice sur la vie et les tra- 
vaux de M. Emile Levasseur” in Acad^mie des Sci- 
ences Morales et Politiques, Siances et travaux . . . 
compte renduy vol. clxxxi (1914) 337-61; Guyot, Yves, 
in. Journal des economistes, 6th ser., vol. xxxi (1911) 
123-24, 177-97; Marion, Marcel, “Faits ^conomiques 
et sociaux” in Revue politique et litteraire, vol. li, pt. i 
(1913) 146-50, 164-69; Espinas, Georges, in Viertel- 
jahrschrift fur Social- und Wirtschaftsgeschichtey vol. i 
(1903) 146-57. 

LEVELLERS. It is difficult to establish the ex- 
act origin of the term leveller, which in a general 
sense may be applied to anyone attempting to 
overthrow existing barriers. As early as 1607 it 
was used with reference to the peasantry who 
threw down enclosures in the Midlands, but it 
was not until Charles i and Cromwell first desig- 
nated the Interregnum democrats as Levellers 
that it acquired the precise connotation which 
has persisted. 

The progress of the Leveller movement was 
due in the main to three factors: the triumph of 
the less orthodox and more democratic form of 
Puritanism known as Independency, the position 
attained by the army in 1647 and the indomitable 
leadership of John Lilbume. The victory of In- 
dependency cleared the way for widespread 
criticism of established forms of government, 
secular as well as ecclesiastical. The Independ- 
ents were taxed with having cast all mysteries 
and secrets of government before the vulgar and 
with teaching both people and soldiery to criti- 
cize government in the light of first principles. 
By 1647 the army, which was predominantly 
Independent in opinion, was in a position of 
considerable political power; levelling doctrines 
spread rapidly among its members, particularly 
among the rank and file, who in cooperation with 
civilian Levellers drew up the Agreement of the 
People. From this document, presented to the 
House of Commons in January, 1648-49, it is 
possible to form a fairly clear idea of the Level- 
lers* political demands, which despite subsequent 
amplifications and extensions remained essen- 
tially unchanged. 

The starting point in Leveller theories was the 
inalienable nature of individual rights. Richard 
Overton in An Arrow against All Tyrants and 
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Tyrany (1646) declares that “to every Individual! 
in nature, is given an individual! property by 
nature, not to be invaded or usurped by any.” 
Directly deducible from this was the principle of 
popular sovereignty, which was given its formal 
expression in the declaration contained in the 
Fundamental Lawes and I^iberties of England 
(1653) that the people of England are the “sole 
original” of the authority of Parliament and 
army and have “all Law and Authority within 
themselves.” The Agreement of the People al- 
though containing no such general statement at- 
tempts to translate the principle into practise by 
the introduction of constitutional reforms. To 
the end that Parliament might be truly repre- 
sentative a reform of the franchise and a redis- 
tribution of seats in accordance with the density 
of population were demanded; the representa- 
tive assembly must meet every two years, and 
the electorate must consist of all native English- 
men of twenty-one years and over who are of 
sufficient economic substance to be “house- 
keepers” and to be assessed toward the relief of 
the poor. 

From the doctrine of the sovereignty of the 
people proceeds the most distinctive although 
not the most enduring contribution of the 
Levellers to English political thought: their in- 
sistence on the doctrine of reserved powers, 
powers so fundamental and sacred that they 
must be removed from the control of the elected 
assembly. This conception of fundamental law, 
eventually to become alien to the English consti- 
tution, was not uncommon during the Interreg- 
num. Men of varied opinions agreed that the 
constitution should be safeguarded by more 
rigid means than had prevailed. Cromwell de- 
clared his belief in certain fundamentals which 
should be beyond the power of Parliament to 
alter. The Agreement of the People restating in 
explicit terms this doctrine of fundamental 
powers makes provision for the vigorous curtail- 
ment of the jurisdiction of the elected assembly. 
Religion is removed entirely from its sphere, and 
fundamental principles are laid down for reli- 
gious governance. In the same spirit the elected 
assembly is forbidden among other things to 
force citizens to serve in a military capacity 
abroad or to exempt individuals from the power 
of the laws. 

A third feature of the Levellers’ political pro- 
gram was the doctrine of the separation of pow- 
ers. The Agreement of the People forbids any 
member of a council of state, any army officer, 
treasurer of public money or practising lawyer 


to sit in the elected assembly. England's New 
Chains Discovered (1648-49) states in general 
terms that it is “an occasion of much partiality, 
injustice and vexation to the people, that the 
Law makers should be Law executors.” 

Although the program of the Levellers re- 
mained, in contrast to that of the Diggers, pre- 
dominantly political in character it gradually 
came to include a number of social and economic 
reforms. The latest edition of the Agreement of 
the People (May, 1649) shows a distinct advance 
in that direction. The important monopolies of 
the trading companies were declared to be con- 
trary to the rights of Englishmen to trade freely 
beyond the seas. Lilburne waged a vigorous war- 
fare against the Merchant Adventurers, toward 
whom he bore a special grudge; and Walwyn, 
sometimes suspected of being the most revolu- 
tionary of the Levellers, fought the privileges of 
the Levant Company. The reform of the law 
both civil and criminal was demanded, particu- 
larly the reform of the law of debt and the aboli- 
tion of capital punishment except for murder. 
Excise and customs were attacked as weighing 
heavily on the poor and “middle sort” of people 
and causing obstruction of trade, and the em- 
ployment and care of the poor were insisted 
upon. In their criticism of certain features of the 
existing land laws the Levellers approached the 
Diggers most closely. Primogeniture and copy- 
hold were censured, and the Case of the Armie 
Truly Stated (1647) insisted that the “antient 
rights belonging to the poore,” such as rights of 
common, should be restored. 

Cromwell, despite his toleration of many va- 
rieties of opinion, condenmed the Levellers* 
proposals on account of their doctrinaire and 
revolutionary character. Ireton likewise strongly 
opposed their program, realizing more clearly 
than did the Levellers themselves that a political 
constitution founded on the inalienable rights of 
the individual might lead to revolutionary criti- 
cism of the existing economic and social order. 
The conservative elements of the time were 
anxious to identify the Levellers with the “True 
Levellers,” or Diggers, and thus to rally a power- 
ful opposition against both. But while it may be 
argued that advanced political democracy must 
perhaps unconsciously pave the way for ad- 
vanced economic democracy, it is not possible to 
trace a definite connection between the Levellers 
and the Diggers. The Levellers’ doctrines were 
individualistic, mainly political and secular; 
those of the Diggers were communistic, mainly 
social and economic, and strongly religious. 
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There was, so far as is known, no connection in 
personnel between the two bodies. The Level- 
lers disclaimed all responsibility for the Diggers' 
doctrines, and in the Agreement of the People 
the power to level estates was removed from the 
competence of the elected assembly. 

In the matter of numbers, organization and 
tactics the Levellers appear to have been far 
superior to the Diggers. In April, 1649, the 
members of the Council of State were informed 
that Winstanley, Everard and their little band of 
followers had begun to dig up the land on St. 
George’s Hill in Surrey. Winstanley and Everard 
outlined a utopian program, which they refused, 
however, to back up with any kind of physical 
force. Throughout the summer of 1649 the 
Diggers remained at work on St. George’s Hill, 
but in the autumn a party of soldiers was dis- 
patched to break up their settlement. 

The importance of the Diggers lies almost en- 
tirely in the realm of theory. In their efforts to 
eliminate social and economic inequalities, par- 
ticularly in the ownership of land, they pointed 
out the inadequacy of political democracy with- 
out economic democracy. England would never 
be a free commonwealth, they maintained, until 
all the poor commoners had access to the land. 
The abolition of private ownership in land would 
improve relations between individuals and be- 
tween nations and pave the way for widespread 
social reforms. In one respect the Diggers were 
more representative of their time than the 
Levellers, for their theories were saturated with 
a type of religious mysticism which bore affini- 
ties to contemporary Quakerism. Gerrard Win- 
stanley in his A New- Yeer's Gift for the Parlia- 
ment and Armie (1650) says that men jeer at the 
name of Leveller, but “I tell you Jesus Christ, 
Who is that powerfull Spirit of Love, is the 
Head Leveller.” 

The utopia described in unprecise terms by 
Winstanley (The Law of Freedom in a Platform y 
1652) represents a vague type of communism. 
Everyone is to work in cooperation at the task of 
planting and reaping and the fruits of his labors 
are to be deposited in storehouses, from which 
individuals may fetch supplies. The question of 
education is considered in detail; Winstanley in- 
sists that every child must learn some manual 
trade, as the exclusive devotion to book learning 
of any one class leads to presumption and 
domination. The political machinery of this 
utopia is rather shadowy and is clearly regarded 
as less important than the social and economic 
organization. Fathers of families and “overseers” 
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look after the general welfare of the people. Par- 
liament is retained, but as a court of equity rather 
than as a legislative assembly. The soldiers are 
also magistrates and one of their most important 
duties is the supervision of criminals, who are 
regarded as erring members of society rather 
than as outcasts. 

The Leveller and Digger movements have 
often been too lightly dismissed as mere passing 
phenomena of a stormy period. The influence of 
both was important in the long run rather than 
in the immediate future. There is evidence that 
Lilburne and his followers had a direct influence 
on Hone and the radicals of the early nineteenth 
century, while Robert Owen through John Bel- 
lers was influenced by the history and theory of 
the Diggers. It seems justifiable to say that the 
Levellers and the Diggers sowed the first seeds 
in England of modern radicalism and modern 
communism. 

M. James 

Seei Agreement of the People; Communism; Anar- 
chism; Social Christianity. 

Consult'. Gooch, G. P., English Democratic Ideas in the 
Seventeenth Century ^ ed. by H. J. Laski (2nd ed. Cam- 
bridge, Eng. 1927) chs. iv and vi; Bernstein, E., 
Sozialismus und Deniokratte in der grossen engltschen 
Revolution (4th ed. Berlin 1922), tr. by H. J. Stenning 
as Cromwell and Communism (London 1930); Pease, 
T. C., The Leveller Movement (Washington 1916); 
Berens, L. H., The Digger Movement in the Days of the 
Commonwealth (London 1906); Conrady, Alexander, 
Anfdnge der Demokratie in England; Studien zu^ Ge- 
schichte der Levellerbezeegung {Victim 1920); Kottler, W. 
W., Der Rategedanke als Staatsgedanke, Leipziger 
rcchtswissenschaftliche Studien, vol. xv, vol. i- 
(Leipsic 1925- ) vol. i, ch. iv; James, Margaret, 

Social Problems and Policy during the Puritan Revolu- 
tion 1640-1660 (London 1930); Freund, M., Die Idee 
der Toleranz im England der Grossen Revolution (Halle 
1927) p. 268-74. 

LEVERHULME, VISCOUNT, William Hes- 
KETH Lever (1851-1925), British industrialist. 
Entering his father’s wholesale grocery in 1862 
he helped expand its trade well beyond its orig- 
inal compass and by 1884 was ready to retire or 
to specialize on the wider marketing of some 
article; he finally decided almost accidentally on 
soap. 

From the beginning he pioneered by produc- 
ing in large quantity a staple article of good 
quality to sell at a low price under an attractive 
registered label. In addition he devoted much 
attention to advertising and industrial research. 
Within two years after its establishment in 1885 
the manufacturing works at Warrington proved 
too small and Port Sunlight was begun. It be- 
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came far more than a soap works. Lever made it a 
model industrial village with homes for its work- 
ers, well paved roads, schools and community 
centers. The empire of Sunlight Soap had laid 
its corner stone. Its development proceeded 
along well defined lines: horizontally, by the 
purchase and construction of associated works 
throughout the globe; vertically, by world wide 
acquisition of raw materials and other ingredi- 
ents necessary for soap manufacture. 

It was in the realm of labor relations that 
Leverhulme won his widest popular recognition. 
Motivated by a creed of enlightened self-interest 
he assured his workers at Port Sunlight a nota- 
ble degree of security and decency in living and 
working conditions. Port Sunlight was not the 
first model industrial village in England, but it 
remains the chief forerunner in large scale town 
planning entirely for the workers of one plant. 
Always convinced of the efficiency of a shorter 
working day, Leverhulme was a pioneer in the 
introduction of the eight-hour day and an early 
advocate of a six-hour day. Provision was made 
for industrial education by schools and colleges, 
which became constituent parts of the Port Sun- 
light works, with periods for study granted from 
the workday. Other features were profit sharing 
(without, however, management sharing), old 
age pensions, group life insurance, half pay 
sickness allowance and unemployment benefits 
supplementing state benefits to assure the work- 
ers half pay during involuntary layoff. Lever- 
hulme accepted high wages as an essential of a 
highly productive economy. 

B. M. Selekman 

Works'. The Six-hour Day and Other Industrial Ques- 
tions (London 1918, 2nd ed. by Stanley Unwin 1919), 
abridged as The Six-hour Shift and Industrial Effi- 
ciency (New York 1920). 

Consult'. Leverhulme, William Hulme Lever, Viscount 
Leverhulme (London 1927). 

LEVI, LEONE (1821-88), English economist, 
statistician and jurist. Levi, who was bom in 
Ancona in the Papal States, came in 1844 
Liverpool, where he engaged in commerce and 
was naturalized. He combined theoretical and 
practical activity in the fields of business and 
politics and was instrumental in effecting many 
reforms, all centering around his major interest 
of promoting commerce through the improve- 
ment of international relations. He aided the 
formation of chambers of commerce in Liver- 
pool and other industrial centers. His Commercial 
Lato, Its Principles and Administration (2 vols., 


London 1851-52) is a pioneer work in compara- 
tive law based on a study of the legal systems of 
sixty countries; it had considerable influence on 
British legislation. He strongly urged commercial 
arbitration in his book On the State of the Law of 
Arbitrament and Proposed Tribunals of Com- 
merce (London 1850). The legislation of 1854 on 
this subject was influenced by him. His interest 
in international peace led him into both the more 
general field of international law and such specific 
proposals as a council of international arbitra- 
tion, to which nations were to elect delegates 
and which would use moral authority to settle 
disputes and prevent war. He made a statistical 
study of the economic and class distribution of 
taxation and urged that it be placed on a more 
equitable and revenue yielding basis. Levi was 
concerned also with justice to the wage earner; 
his book Wages and Earnings of the Working 
Classes (London 1867) is a comprehensive survey 
based upon statistical and other material from 
official sources, in which he made some of the 
earliest estimates of real wages, insisted that 
lower hours of labor “have increased, not di- 
minished, production” and urged arbitration of 
labor disputes. His chief work was his History of 
British Commerce and of the Economic Progress oj 
the British Nation^ iy 6 j-i 8 yo (London 1872, 
2nd ed. rev. to 1878, London 1880), a pioneer 
work in business history. Levi made considerable 
use of statistics, to the development of which he 
contributed notably; he consistently endeavored 
to relate theory and argument to the available 
statistical material. He edited the monumental 
statistical summary of parliamentary papers, 
Annals of British Legislation ^ of which four- 
teen volumes were published in 1856-65 and 
four supplementary volumes a few years later. 
Levi was a professor of commercial law at 
King’s College, London, a member of the bar of 
Lincoln’s Inn and also a representative of the 
Royal Statistical Society at several European 
congresses. 

Nathan Isaacs 

Other important works'. Chambers and Tribunals of 
Commerce (London 1849); On Taxation: How It Is 
Raised and How It Is Expended (London i860); Man- 
ual of the Mercantile Law of Great Britain (London 
1854); Report on Technical^ Industrial and Professional 
Instruction in Italy and Other Countries, Great Britain, 
Parliament, Sessional Papers, vol. liv (1867-68) no. 33; 
International Law, with Materials for a Code of Inter- 
national Law (London 1887); Work and Pay; or Prin- 
ciples of Industrial Economy (London 1877); The Story 
of My Life, the First Ten Years of My Residence in 
England, 1845-55 (p* P-. London 1888). 

Consult: Royal Statistical Society, Journal, vol. li 
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(1888) 340-42; Hug, W., ‘‘History of Comparative 
Law** in Harvard Law Review^ vol. xlv (1931-32) 
1027-70. 

LEVY LAWSON FAMILY, British journal- 
ists. Three generations of this family have been 
identified with the London Daily Telegraph, 
Joseph Moses Levy (1812-88), educated under 
Thomas W. Hill and in Germany, became in 
1855 proprietor of the Sunday Times. Two 
months after the founding of the Daily Telegraph 
on the repeal of the newspaper stamp tax in 
1855 Levy, who had been its printer, acquired 
it in payment of a debt. He at once reduced its 
price to one penny thus making it the leader of 
the new “cheap press.” His business acumen 
and the journalistic flair of his son Edward 
(1833-1916) enabled the Telegraph to struggle 
on until, with the repeal of the excise on paper 
in 1 86 1, it established itself on a firm financial 
basis. By 1871 “Jupiter Junior,” as the Tele- 
graph was dubbed with a hint of its rivalry with 
the TimeSy had a circulation of 200,000, treble 
that of the “Thunderer” itself. In 1885 Edward 
Levy, known since 1875 as Levy Lawson (Law- 
son was the name of an uncle) took over sole 
control of the paper. An ardent supporter of 
Gladstone until 1878, he then opposed the Lib- 
eral policy on Turkey and Ireland and was 
thenceforth an advocate of imperialism and a 
strong navy. In 1903 Levy Lawson, now Lord 
Burnham and regarded as the dean of English 
journalism, retired. The Telegraph passed to his 
son Harry Levy Lawson (1862- ), First Vis- 
count Burnham, who sold it in 1928. 

The Telegraphy decried by Matthew Arnold 
as the quintessence of rowdy Philistinism, was 
the greatest English journalistic success of its 
generation. Sacrificing dignity for vivacity and 
“human interest” it proved that “news” was not 
of necessity a heavy or serious matter. It culti- 
vated a conversational style (“Telegraphese”), 
exemplified by G. A. Sala’s writing; was not 
ashamed of emotion, whether tender or chau- 
vinistic; and was an innovator in catering to 
women. Under the first Lord Burnham the Tele- 
graph in conjunction with the New York Tribune 
sent Stanley to complete Livingstone’s work in 
Africa, it raised famine and war relief funds and 
in general, as the enfant terrible of journalism, 
prepared the way for Northcliffe and a later 
journalistic revolution, which it managed to 
survive. 

H. Donaldson Jordan 
Consult: Daily Telegraph (London), October 13, 1888, 
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and January 10, 1916; Times (London), January 10, 
1916; Rhode, Dyke, “Social Relationships of the 
‘Daily Telegraph* ** in New Century RevieWy vol. iii 
(1898) 265-68; Bourne, H. R. Fox, English News- 
paperSy Chapters in the History of Journalismy 2 vols. 
(London 1887) vol. ii, p. 235-37; Arnold, Matthew, 
Friendship's Garland (London 1871); Raymond, E. T. 
(Thompson, E. R.), Uncensored Celebrities (London 
1918) p. 203-07; Firth, J. B., in Spectatory vol. cxvi 
(1916) 106-07. 

LEWINSKI, JAN STANISLAW (i 885-1930), 
Polish economist and sociologist. Lewinski was 
professor at the School of Higher Commercial 
Studies in Warsaw. Early in his career he became 
interested in economic history. He believed that 
increase of population offers the most important 
clue to the explanation of economic development 
and attempted to provide an inductive affirma- 
tion of this thesis in his books U Evolution in- 
dustrielle de la Belgique (Instituts Solvay, Etudes 
sociales, no. vii, Brussels 19 1 1) and The Origin of 
Property (London School of Economics and 
Political Science, Studies in Economics and 
Political Science, no. xxx, London 1913). In the 
former he concluded that increase of population 
was the most powerful factor in bringing about 
the industrialization of Belgium; in the latter he 
showed that increase of population and conse- 
quent scarcity of land forced the transition from 
nomadism to settled agricultural life, which 
inevitably led to the rise of private property. 

Later Lewinski turned his attention to prob- 
lems of money and credit. He attacked the 
logical validity of the quantity theory of money 
and opposed the view of leading contemporary 
economists who believed in the possibility of 
stabilizing the general price level through central 
bank action. According to Lewifiski the influ- 
ence is in the opposite direction: from price 
movements to the volume of credit. He pointed 
out further that the theory of price control 
through the control of credit had as yet found no 
empirical confirmation and maintained that the 
possibilities of price control by the banks of 
emission are especially limited during periods of 
depression. While essentially a follower of 
classical economics, Lewiiiski viewed with skep- 
ticism the achievements of the newer economic 
theory. 

Adam Krzyzanowski 

Other important works: Twdrey ekononqi polityeznejy 
Biblioteka Universytetu Lubelskiego, Wydzial prawa i 
nauk spoleczno-ekonomicznych, no. i (Lublin 1920), 
tr. as The Founders of Political Economy (London 
1922); Zasady ekonorryi polityeznej (Principles of polit- 
ical economy) (Warsaw 1923); Money y Credit and 
Prices (London 1929). 
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LEWIS, SIR GEORGE CORNEWALL(i8o2- 
63), English scholar, statesman and political 
theorist. Through his Oxford education Lewis 
was turned toward the classics. At the age of 
twenty-five he was able to pursue his interests 
through classical, German, French and Italian 
literatures. One of his first publications was a 
small treatise on the unsatisfactory state of the 
terminology of political science, which was fol- 
lowed by a number of scholarly articles in 
various English periodicals. By reason of a 
lengthy and varied political experience upon 
commissions of inquiry, in Parliament and 
through the holding of several cabinet portfolios 
Lewis’ attention was increasingly devoted to 
political theory. His work on the government of 
dependencies and his inquiry into the influence 
of authority in matters of opinion appeared at 
times contemporaneous with the importance of 
questions of colonial policy and Chartist agita- 
tions respectively. His mature work, however, 
remained to be incorporated in the two-volume 
treatise on methods of observation and reasoning 
in politics. Before Lewis became active in poli- 
tics he came to the conclusion that government 
was a matter of contrivance and design, capable 
of improvement by intelligent men. In holding 
this idea he was unquestionably influenced and 
supported by personal contact with John Austin 
and J. S. Mill as well as by his vast reading. Par- 
ticularly did Austin’s analytical methods leave 
their mark upon him. He found, however, that 
precision and intelligent direction could not be 
so easily applied in the solution of concrete prob- 
lems of government. This difficulty could be 
overcome only by the establishment of political 
science upon sound foundations, and it could 
not be so established until its theoretical basis 
was worked out. Impressed by the progress that 
had been made in the physical sciences and by 
Bacon’s ideas and meanwhile integrating his 
speculations on certain aspects of history and 
historical method, Lewis set to work upon a 
comprehensive treatise on the content and 
methodology of political science. He defined the 
content as “the nature and acts of a government, 
and the acts and relations of men as determined 
by, or affecting, the government.’’ He applied his 
method of precise definitions and analysis. The 
most original part of the treatise deals with the 
relation of history to politics and the extent of 
the possible application of physical science 
methodology in politics. 

J. G. Heinberg 
Important works'. Remarks on the Use and Abuse of 


Some Political Terms (London 1832), reprinted with 
notes and appendix by R. K. Wilson (Oxford 1877); 
An Essay on the Goi^ernment of Dependencies (I.»ondon 
1841), reprinted with an introduction by C. P. Lucas 
(Oxford 1891, rev. ed. London 1901); An Essay on the 
Influence of Authority in Matters of Opinion (Ix)ndon 
1849, 2nd ed. 1875); A Treatise on the Meth^ of Ob- 
servation and Reasoning in Politics^ 2 vols. (London 
1852); Letters . . .to Various Friends^ ed. by Gilbert F. 
Lewis (London 1870). 

Consult: Bagehot, Walter, Essay on Lewis in Worksy 
ed. by Mrs. Russell Barrington, 10 vols. (London 
1915) vol. iv, p. 187-224. 

LEXIS, WILHELM (1837-1914), German 
economist and statistician. Lexis, the son of a 
physician, originally devoted himself to mathe- 
matics and the natural sciences; in the i86o’s he 
became a publicist and a self-taught economist. 
In 1872 he was appointed to the chair of eco- 
nomics at the University of Strasbourg and from 
1874 to 1876 was professor of geography, eth- 
nology and statistics at Dorpat. After teaching 
economics at the universities of Freiburg i. Br. 
and Breslau he went to Gottingen, where he 
taught economics from 1887 until his death. 
Because of his great organizing ability and amaz- 
ing erudition Lexis was an invaluable coeditor of 
the first three editions of the Handworterhuch der 
Staatswissenschaften and after 1891 of the Jahr- 
bucher fur Nationalokonomie und Statistik. He 
was also an irreplaceable aid to his friend Alt- 
hoff, the power in the Prussian Ministry of Edu- 
cation, with which he became officially con- 
nected as an independent expert in 1893 . Among 
the semi-official reports which appeared under 
Lexis’ direction and in large part from his pen 
was the monumental work Das Unterrichts^ 
wesen im Deutschen Reich (4 vols., Leipsic 1904). 

Lexis was a scholar of encyclopaedic range 
and an acute and alert thinker. He began with a 
comprehensive account of the French export 
bounty system (Bonn 1870) and published in the 
same decade a study of employer and employee 
organizations in France (Verein fiir Sozial- 
politik, SchrifteTiy vol. xvii, 1879). The latter re- 
flects Lexis’ stand as a socialist of the chair, 
which later caused him to reject the doctrine 
that scholars as such should abstain from value 
judgments. His most general work in the field of 
economics is the Allgemeine VolkswirtschaftsUhre 
(Die Kultur der Gegenwart, sect, ii, vol. x, pt. i, 
Berlin 1910; 3rd ed. with critical introduction by 
Karl Diehl, Leipsic 1926); clear, concise and of 
lasting value, it is an independent treatise which 
adopts business concepts wherever possible and 
tests deductive conclusions in the light of eco- 
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nomic realities. He assimilated the terminology 
of labor value to such an extent that he was oc- 
casionally mistaken for a socialist. 

Lexis* mathematically trained mind found its 
greatest satisfaction where it could operate with 
exact concepts and with data capable of numeri- 
cal treatment; hence his preference for subjects 
like money, statistics and insurance. Regarded as 
a high authority by both sides in the bimetallist 
controversy, he deviated temporarily and only in 
a few particulars from the position of consistent 
gold monometallism. He rejected paper money 
because of its liability to abuse but became con- 
vinced after a study of Austrian and Russian 
monetary history that a stable paper currency is 
possible under certain circumstances. His most 
original contributions were in the field of mathe- 
matical statistics. Special mention must be made 
of his theory of statistical dispersion, recognized 
as a great scientific achievement, and of a new 
method of graphic treatment of mortality, first 
broached in his Einleitung in die Theorie der 
Bevolkerungsstatistik (Strasbourg 1875) 
veloped in later publications. He made use of the 
results of these studies in his seminar in insur- 
ance — the first of its kind, later introduced in 
many universities — which he conducted with 
great success at the University of Gottingen from 
1895 to 1914. His Gottingen lecture course on 
the economics and statistics of insurance became 
a model for instruction in insurance economics 
in other German universities. 

Karl Oldenberg 

Consult: Bortkiewicz, L., in Zeitschrift fiir die gesamte 
Versicherungswissenschaft, vol. xv (1915) 117-23; 

Lorey, W., “Wilhelm I^exis und seine Bedeutung fur 
die Versicherungswissenschaft” in Nordisk statistik 
tidskrift, vol. iv (1925) 31-41; Klein, F., in Deutsche 
Mathematiker-Vereinigung, Jahresberichtf vol. xxiii 
(1914) 314-17- 

LI HUNG CHANG (1823-1901), Chinese 
statesman and diplomat. After receiving the usual 
classical education Li Hung Chang entered the 
civil service. He became attached to the army 
during the Taiping rebellion and because of his 
military successes was appointed commander in 
chief and governor of Kiangsu. He inherited 
Ward’s, later Gordon’s, “ever victorious army,” 
whose efficiency insured the defeat of the rebels. 
In 1867 while suppressing the Nienfei he became 
viceroy of the Hukwang provinces and from 
1870 to 1894 served as viceroy of Chihli and 
superintendent of northern trade. During this 
period a great deal of his time was devoted to 
diplomatic and foreign commercial affairs. 
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Li Hung Chang stands out among contempo- 
rary Manchu officials for his appreciation of the 
strength of the new forces of the West and for his 
attempts to cope with them by reforming Chi- 
nese administration and by introducing the 
material features of western civilization. He 
urged more centralized government, created a 
modern army and navy, established technical 
schools and adopted the plan of sending young 
Chinese abroad for study. He was responsible 
for the construction of railways and of a tele- 
graph system, the organization of the China 
Merchants’ Steamship Company, the introduc- 
tion of modern mining machinery, the founda- 
tion of a medical college and other progressive 
measures. Unfortunately the full development of 
many of these projects was arrested by official 
conservatism or corruption. 

But it was in foreign affairs that Li’s influence 
was paramount. Aware of China’s weakness, he 
insisted on a policy of conciliation, which he 
supplemented by diplomatically setting the 
powers against each other and by creating 
through the foreign press an exaggerated idea of 
China’s military power. His masterly diplomatic 
abilities were, however, heavily handicapped by 
China’s continued weakness. Among his achieve- 
ments were the settlement of the Margary mur- 
der case with England, of the Franco-Chinese 
war and of the inhuman coolie traffic with Peru. 
When the long drawn out duel with Japan over 
the Liukiu Islands and Korea ended in a war 
which revealed the superficiality of China’s 
military reorganization, Li lost his prestige. He 
was restored to power to negotiate the Shimo- 
noseki treaty and by gaining the intervention of 
Russia, Germany and France succeeded in 
avoiding the stipulated cession of southern 
Manchuria to Japan, but at the eventual cost of 
the Russian lease and railway concessions in 
Manchuria with their attendant complications. 
His fear of Japan constantly forced him into a 
pro-Russian policy. His last service was to save 
the Manchu dynasty by negotiating with the 
victorious European powers after the Boxer out- 
break, again winning concessions with the aid of 
Russia, in return for which the latter demanded 
a virtual protectorate over Manchuria. 

William James Hail 

Consult: Bland, J. O. P., Li Hung Chang (London 
1917); Douglas, R. K., Li Hung Chang (London 1895). 

LIABILITY. Although the term is used also in 
other senses, its most accepted meaning is a 
situation in which one may exact legally and 
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another is legally subjected to the exaction. One 
of the persistent problems of jurisprudence is 
how to explain and systematize these situations 
in which one may exact from another that, as the 
Roman law formula puts it, he “give or do or 
furnish” something for one’s advantage. A gen- 
eral theory of liability in this sense is constantly 
referred to as the basis of legal reasoning and by 
way of critique. The Roman texts conceived in 
terms of natural law speak of a bond of right and 
law whereby the one may justly and lawfully 
exact and the other is bound in justice and law 
to perform. The analytical jurist speaks of rights 
in personam — legally recognized and enforceable 
claims against definite particular individuals. 
But obligation, the Roman and civilian term for 
the relation of the parties to such a right, is an 
exotic in that sense in the common law world. 
The Anglo-American lawyer, thinking proce- 
durally, speaks of contracts and torts, using con- 
tracts in a very wide sense to include situations 
giving rise to duties of restitution enforceable 
procedurally ex contractu. Thus liability may be 
looked at from the standpoint of the acts or 
events giving rise to the capacity of exaction and 
duty of performance (as in the common law 
mode of speech — contract, quasi-contract, tort), 
from the standpoint of the relation (as when 
Romanist and civilian speak of “obligation”), 
from the standpoint of the capacity to exact 
(right in personam, active obligation) or from the 
standpoint of subjection to the exaction (passive 
obligation). As the relation is not the significant 
thing for systematic purposes and the phrase 
right in personam and its correlative right in rem 
are apt to be misleading, there is a general tend- 
ency to use some word denoting the whole 
situation (liability, Haftung) or, as Demogue 
does, to define obligation in terms of the situa- 
tion rather than of the relation. 

One historical starting point of liability is re- 
covery of money by way of penalty for a private 
wrong. One who did an injury or stood between 
an injured person and his vengeance by protect- 
ing a kinsman, a dependent person or a domestic 
animal that had done an injury must compound 
for the injury or bear the vengeance of the in- 
jured. With the putting down of the feud as a 
recognized remedy payment of composition be- 
comes a duty rather than a privilege or, in case 
of injury by persons or things in one’s power, a 
duty alternative to one of surrendering the of- 
fending dependent or thing. Later composition 
comes to be measured in terms of the injury 
rather than of the vengeance to be bought off and 


composition for vengeance becomes reparation 
for the injury. As a result of this history the 
Roman law world thinks of the wrongdoer as 
debtor to the injured person for the reparation. 

Another historical starting point of liability is 
recovery of a thing certain or, what was originally 
the same, a sum certain, promised in such a way 
that the failure to carry out the promise would 
endanger the general security. One might in 
making a promise have called the gods to witness, 
and the polity might give a legal remedy to the 
promisee lest he invoke the aid of the gods and 
jeopardize the general security. Or one might 
have called his neighbors to witness and a legal 
remedy might be given lest the affronted neigh- 
bors, invoked by the promisee, threaten the 
peace. Such things happened when, for example, 
composition was promised for some injury not 
specified in the legal tariff of compositions or 
where one who held another’s property for some 
temporary purpose failed to return it. Before the 
days of coined money it was hard to distinguish 
between lending a horse for the borrower to ride 
to town and lending a cow to enable the bor- 
rower to pay a composition. The Roman condic- 
tion, which as the type of actions in personam is 
the historical starting point of rights in per- 
sonam as well as of theories of obligation, was 
at first a recovery of a thing certain due upon 
promises of this sort. 

When lawyers began to generalize and to 
frame conscious theories, the crude beginnings 
of liability in a duty to compound for insult or 
affront to man or gods or politically organized 
society, lest they be moved to vengeance, be- 
came liability to answer for injuries caused by 
oneself or done by persons or things in one’s 
power and liability for certain promises made in 
solemn form. Thus arises a twofold basis for 
liability — ^the duty to repair injury and the duty 
to carry out formal undertakings — which has per- 
sisted in subsequent theory. But the resulting 
categories of delict and contract do not repre- 
sent any inherent requirement of legal thinking. 
They are historical products. 

In the seventeenth and eighteenth centuries 
philosophical jurists, applying rationalist meth- 
od to the Roman formulae calling for the judg- 
ment demanded by “good faith” in particular 
relations or transactions, sought to develop 
logically the “nature” or ideal form of situations 
where liability was asserted or recognized. And 
it proved easy to fit the two historical categories 
— ^formal undertaking and delict — into this 
mode of thought. The duty to perform an inten* 



Liability — Liability Insurance 429 


tional undertaking seemed to rest on the inher- 
ent moral quality of a promise which made it in- 
trinsically binding on an unpright man. The 
typical delict was intentional aggression upon the 
person or the substance of another; hence the 
significant basis of delictal liability seemed to be 
the moral duty to repair an injury caused by wil- 
ful aggression. Liability under both categories 
rested on the demands of good faith in view of 
intentional action. 

Nineteenth century jurists substituted for this 
ethical conception a metaphysical one. They 
conceived of law as realizing an idea of liberty. 
The highest good was a maximum of abstract 
free individual self-assertion. The end of law was 
to bring about the widest possible abstract 
individual liberty. A regime of voluntary as- 
sumption of duties was the rational outcome of 
the universe; it was the ideal toward which evolu- 
tion continually tended. Hence the growth of 
law must be in the direction of giving the widest 
possible effect to the declared will and imposing 
no duties except to effectuate individual wills or 
reconcile individual wills in action. Accord- 
ingly liability could flow only from assumed du- 
ties or from culpable conduct. 

It was not possible to adjust the actual pre- 
cepts of legal systems to this will theory of liabil- 
ity. An appearance of adjustment was brought 
about where settled rules of law held men an- 
swerable in the absence of actual culpability by 
assuming a culpability as established by the fact 
of liability. Also where one was held to duties 
without any undertaking, it was said that an 
undertaking was implied. But the historical 
jurists did not hesitate to say that cases of legal 
liability without fault were only historical sur- 
vivals which should be eliminated, and they came 
very near to establishing throughout the world 
an ideal of no liability to repair injuries except in 
case of fault. Indeed the law in continental 
Europe for a time came very near to a consistent 
scheme of delictal liability for fault and for fault 
only, and the conception of a legal transaction 
came very near to establishing a regime of 
liability for all intentional declarations of will to 
be bound. But it was never possible to fit quasi- 
contractual liability into this theory, and many 
cases of delictal or quasi-delictal liability without 
fault obstinately persisted in spite of the theory. 

In the present century the tendency is to give 
over the will theory of liability and to hold that 
the law gives effect (or should give effect) to the 
reasonable expectations arising out of conduct, 
relations and situations. In the civilization of 


today men must be able to assume that those 
with whom they deal in the general intercourse 
of society will act in good faith, that others will 
commit no intentional aggressions upon them, 
that when others act affirmatively they will do so 
with due care and that where one maintains 
potentially dangerous things or employs poten- 
tially dangerous agencies he will keep them in 
check. The reasonable expectations involved in 
these postulates of civilized society and their 
corollaries are the basis of recent theories of 
liability. 

Roscoe Pound 
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LIANG CH‘I-OTAO (1873-1929), Chinese 
scholar, publicist and statesman. At the age of 
eighteen Liang joined the reform movement 
under his teacher K‘ang Yu-wei and in 1895 
served as secretary of the first political meeting 
in Peking. In the following year he became editor 
of Shih wu-pao (Current affairs). His brilliant 
advocacy of the modernization of China soon 
won him widespread recognition. After the fail- 
ure of the coup d’etat of 1898, which had been 
directed at deposing the dowager empress, he 
fled to Japan where he remained — except for 
short visits to Honolulu, the United States and 
Australia and a secret trip to Shanghai to take 
part in the unsuccessful rising at Hankow — ^until 
the republican revolution of 1911. In Japan he 
edited successively ChHng yt pao (Public opin- 
ion), Hsin min ts'ung pao (New people), Chen 
luen (Political review) and Kuo feng pao (Na- 
tional movement); of these the Hsin min ts^ung 
pao was the most important. Abandoning K‘ang 
Yu-wei ’s idea of a Confucianist revival he popu- 
larized western political philosophy and his- 
tory, openly attacked the Manchus and criticized 
Chinese political thought and social institu- 
tions. He invented a new style of vigorous and 
lucid writing and introduced a new freedom into 
Chinese prose by adopting foreign terms and 
colloquial expressions. Liang became a pre- 
dominant influence in Chinese intellectual life; 
the Hsin min ts^ung pao achieved the relatively 
enormous circulation of 20,000. 

Although before 19 ii Liang had advocated a 
constitutional monarchy as a bulwark against 
recurrent revolutions, once the republic was es- 
tablished he supported it loyally. Opposed to 
the 1913 revolution, he served as minister of 
justice in Yuan Shih-kai’s government, resign- 
ing when he discovered that Yuan was plotting 
against the republic. In 1916 he led the armed 
opposition against Yuan ’s monarchist coup d ’etat 
and in 1917 joined Tuan Ch‘i-jui in suppressing 
the restoration, becoming minister of finance. 
Throughout these years Liang was the recog- 
nized leader of the Chin pu tang (Progressive 
party). He was chiefly responsible for China’s 
joining the Allies in the World War. 

With the continuation of civil war after 1917 
Liang retired from politics. He attended the 
Paris Peace Conference of 1919 and upon his re- 
turn to China devoted himself to literary and 
historical studies, trying to make a critical reval- 
uation of Chinese culture. Some of these were 
written in the spoken language, as he was an en- 
thusiastic supporter of the literary renaissance 


which aimed at the replacement of the dead class- 
ical language by the living tongue. He lectured 
in the various universities and from 1924 to 1928 
was research professor at the University of 
Ts‘ing-hua. 
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LIBEL AND SLANDER are the two branches 
of the Anglo-American law of defamation. If the 
defamatory matter is given a permanent form by 
some such method as writing, printing or paint- 
ing it is libel; if the form is merely temporary, 
such as spoken words or gestures, then it is 
slander. The division is thus based upon the 
method of publication. Many legal systems re- 
gard written defamation as more serious than 
that which is merely spoken, but Anglo-Ameri- 
can law is peculiar in clinging to separate bodies 
of law for what it regards as distinct wrongs. 

The illogical common law distinction between 
libel and slander can only be understood his- 
torically. The concept of slander was the first 
to take shape. Anglo-Saxon law like other Ger- 
manic laws had little to say about ordinary defa- 
mation although it took a serious view of insult 
by word or gesture, which it visited with savage 
penalties, such as the excision of the tongue. 
After the Conquest the punishment took the 
newer form of an ignominious withdrawal of the 
offensive words, and the custumals of local 
courts show that insulting words continued to be 
punished by them throughout the Middle Ages. 
The royal courts declined to deal with such triv- 
ial matters; hence the rules that a slander is not 
actionable unless it is published to a third 
person. 

Although in 1295 Parliament emphatically de- 
clared that there was no remedy for slander at 
common law, it had already been forced to take 
some notice of the spreading of scandalous 
rumors about great men as a result of which po- 
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litical disturbances might occur. It was enacted 
in 1275 that one who repeated such tales was to 
be imprisoned until he found the originator of 
them. This provision was reenacted in 1378, and 
in 1388 the council was given discretionary pow- 
ers over scandalum magnatum in order to protect 
prelates, peers, judges and certain great officers 
of state. The peasants who revolted in 1381 
complained of the law of scandalum magnatum y 
which seems to have been used oppressively. 
Later legislation in 1554 and 1558 appropriately 
described the offense as “seditious,” but by a 
curious change it soon after was construed as 
giving only a civil remedy for slander, by way of 
an action on the case for damages, to the persons 
mentioned in the statutes. 

The church also punished those who defamed 
their neighbors. It would seem that this juris- 
diction developed by extending the punishment 
of those who laid false criminal charges to in- 
clude those who merely imputed crimes. As a 
great variety of moral lapses were crimes in ec- 
clesiastical law, it followed that a large number 
of slanders could be prosecuted on these grounds, 
and the church retained this jursidiction in 
theory until 1855. As an unfortunate conse- 
quence of this the common law refused a remedy 
in those cases where the church had jurisdiction 
by reason of an imputation concerning matters 
of spiritual cognizance. The ground for this re- 
fusal was supposed to be the impossibility of 
trying in a secular court the truth of such an 
imputation if it were pleaded as a defense. More- 
over by means of prohibitions the common law 
courts strictly confined the church to the crim- 
inal side of its jurisdiction and forbade any 
award of money compensation to the injured 
party. 

The common law, however, finally developed 
an equivalent doctrine for matters within its own 
jurisdiction, and thus in the sixteenth century an 
action for damages was allowed when there was 
an imputation of a crime punishable in a com- 
mon law court with imprisonment. Such a 
slander was said to be actionable per se, since it 
was unnecessary for the plaintiff to prove 
special damage. Early in the seventeenth cen- 
tury two other classes of slander were settled as 
actionable per se; namely, the imputation of lep- 
rosy or venereal disease and reflections upon a 
man in respect of his office, profession or trade. 
There was great reluctance to make any further 
addition to these categories, and it was not until 
the Slander of Women Act of 1891 that the im- 
putation of unchastity in a woman was made 
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actionable per se without proof of special dam- 
age, although in the city of London and a few 
other localities it had been so since the Middle 
Ages. 

Late in the sixteenth century the common law 
courts had also given a remedy for slanderous 
words of every sort, even those imputing merely 
ecclesiastical offenses, if temporal damage re- 
sulted. It would seem that such a remedy had 
existed as early as the fourteenth century in the 
county court, although not in the central courts. 
Early in the seventeenth century therefore the 
common law had already established the main 
principles of slander as they exist today, tradi- 
tion associating Sir Edward Coke with the work 
of laying their foundations. 

Although the special law of libel still remained 
to be developed, there resulted an immense flood 
of litigation, which seriously embarrassed the 
courts. In order to stem the tide they hit upon 
the singular expedient of diminishing the quality 
of their justice in order to reduce the demand for 
it. To this end they insisted upon very elaborate 
pleading, inventing a great many rules governing 
the use of the colloquium, which sought to set 
out the circumstances in which the words were 
spoken and to show that they were in fact di- 
rected against the plaintiff, and the innuendo, 
which explained the defamatory meaning of the 
words where it was not immediately apparent. 
Words were construed as innocent if by any per- 
version of grammar or logic they could be 
twisted from a defamatory meaning. 

In the meantime another line of development 
was taking place in the prerogative courts. Since 
the statutes on scandalum magnatum were now 
rarely invoked and had come to be regarded as 
civil rather than criminal in their scope, the lack 
of criminal law on defamation was being felt. 
The Privy Council and Star Chamber had from 
the first exercised strict control over the press, 
and soon all kinds of “libels” (written or spoken) 
attacking public officers were rigorously dealt 
with. New rules appeared. Publication to a third 
person was not necessary to constitute the crime; 
repetition was as serious as originating a libel; 
merely to possess without publishing a libel was 
“perilous.” Libels on private persons were 
treated on similar lines, for they too tended to 
provoke violence and disorder, particularly duel- 
ing. The truth of the statements (always a de- 
fense at common law) was not a defense in the 
Star Chamber if the defamation were in writing, 
and libels upon the dead were equally punish- 
able as provoking disorder. Although the Star 
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Chamber did not confine the word libel to writ- 
ings only, any more than the common law re- 
stricted slander to words, yet it seems to have re- 
garded spoken and written defamation as need- 
ing different treatment. Writing, it was held, 
greatly aggravated the offense, which consisted 
in the manner of defamation, and so truth could 
not constitute a defense; when defamatory words 
were only spoken, however, it was the matter 
that counted, and so its truth was a good defense. 

These developments were crystallized in the 
well known case De libellis famosis (5 Rep. 125) 
decided in 1606, which demonstrates that the 
judges of the Star Chamber had been influenced 
by the Roman law but that they had misap- 
plied it. In the early Roman law the abusive 
chant or song had been punished capitally, while 
less grave forms of insult were classified with 
physical affronts as injuriae. The praetor later 
gave an actio injuriarum aestimatoridy whereby 
the defamed might be awarded damages propor- 
tioned to the gravity of the offense and its pub- 
licity, and in the time of Sulla the lex comelia de 
injuriis imposed heavy criminal penalties, which 
later imperial legislation retained more especially 
for anonymous attacks by means of epigrams or 
pasquinades, the so-called libelli famosi. It was 
thus not the mere form but the character of the 
matter published that constituted the offense. 

The abolition of the Star Chamber in 1641 
compelled the common law courts to decide how 
much of its jurisdiction was worth retaining and 
how far its doctrines were capable of blending 
with the common law. This was the especial task 
of the Restoration judges, and they began (in a 
judgment by Sir Matthew Hale in 1670, Lake v. 
King, I Lev. 240) by accepting the distinction 
which the Star Chamber had already fore- 
shadowed between written and spoken defama- 
tion. Since then libel has had its own rules, rules 
more modern in spirit than those of slander. 
Since the Star Chamber, although primarily a 
criminal court, not only punished the libeler but 
occasionally awarded damages to the injured 
party, libel may still be treated according to cir- 
cumstances as either a tort or a crime, thus dif- 
fering from slander of a private person, which 
was never criminal. On the other hand, the 
criminal definition of libel was so wide that there 
have survived forms of libel which are criminal 
although not actionable; examples are libels upon 
the dead and upon a sect or class of people, where 
no particular individual is indicated. Again, 
since the Star Chamber had no forms of action, 
the rules of special damage which are character- 


istic of those slanders that are not actionable per 
se were likewise avoided. Finally, since the Star 
Chamber did not use a jury, the King’s Bench, 
when it assumed jurisdiction over libel, con- 
fined the function of the jury to finding such 
facts as authorship and publication, reserving 
for the bench the question whether those facts 
constituted a libel. A long succession of political 
libels in the eighteenth century showed so 
clearly that the King’s Bench was the successor 
to the spirit as well as to the letter of the Star 
Chamber’s law of libel that finally in 179^ Fox* 
Libel Act was enacted, allowing the jury to find a 
general verdict in cases of criminal libel. 

The earliest of the defenses to defamation to 
become established was justification”: proof 
that the statement was true. This very soon be- 
came the rule in slander and was extended soon 
after the Restoration to the tort of libel, although 
as a result of the Star Chamber tradition it was 
not available against a criminal charge of libel 
until Lord Campbell’s Libel Act of 1843 al- 
lowed truth to be proved even in criminal cases, 
if it could be shown that publication was for the 
public benefit. Furthermore since the Star 
Chamber had customarily described written 
libels as ‘‘malicious,” confusion resulted for two 
centuries from the gradual changes in the mean- 
ing ascribed to malice in connection with defa- 
mation. By the end of the nineteenth century, 
however, malice remained important principally 
when a defense of “privilege” was interposed. If 
malice is proved in such cases, the defense of 
privilege fails. 

Ordinarily privilege is a defense to both civil 
and criminal proceedings. An example of abso- 
lute privilege is that attaching to parliamentary 
papers under the act of 1840 (3 & 4 Viet., c. 9) 
which was passed in consequence of the denial 
of absolute privilege by the courts in the famous 
case of Stockdale v. Hansard. “Qualified privi- 
lege” will cover a large variety of cases where 
defamatory statements, true or false, have been 
made in the course of business, family or per- 
sonal communications. References by employers 
and bankers are common examples. The defense 
of privilege in such cases is available only if the 
statements were made by and to persons having 
an interest in the subject matter of the communi- 
cation, and the privilege can be destroyed by 
proving malice. 

The rise of large newspapers brought special 
problems, for their power of inflicting injury was 
enormous, although the conditions under which 
they were produced made it difficult for them to 
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take precautions. Lord Campbeirs Libel Act al- 
lowed the publisher of a libel to show in mitiga- 
tion of damages that he had published an ade- 
quate apology; and in criminal cases newspaper 
owners were allowed to show that a libel was 
published without their authority or consent and 
that it was not due to their want of care. Journals 
still, however, incurred heavy risks. For ex- 
ample, a fair and accurate report of proceedings 
in town councils and other public meetings 
might contain defamatory matter. The News- 
paper Libel and Registration Act of i88i gave 
injured persons the means of discovering the true 
owner of a newspaper from the register and gave 
the paper some protection in reporting public 
meetings; this was enlarged by the Law of Libel 
Amendment Act of 1888 into a qualified privi- 
lege which would fail only if the paper had acted 
with malice or refused to print a reasonable letter 
of contradiction or if the matter was not of pub- 
lic concern. The privilege long attaching to re- 
ports of judicial proceedings does not cover “ob- 
scene** matter unless in professional or scientific 
periodicals or books. 

Literary, dramatic and artistic criticism has 
long been a prominent feature of journalism, 
whose province in fact extends to all matters of 
public interest. During the last century the press 
has greatly gained in liberty by a line of decisions 
which recognize “fair comment** as a defense. 
Such matter must be really comment and not 
imputations of fact; such comment, although it 
may be strongly expressed, must be “fair,** 
which does not necessarily mean that the com- 
ment must be unprejudiced or well informed; 
and it must be on a matter of public interest. 
This last point is one for the judge to decide. 
Certain sections of the press invade also the 
privacy of persons in the public eye in ways 
which are most reprehensible, although perhaps 
not illegal. The growing need for the protection 
of the right to privacy is at present very im- 
perfectly met by the law of libel. 

Libel and slander have so far been considered 
in connection with injuries to reputation and at- 
tacks upon government, morals and religion; but 
the term slander also covers false statements 
causing damage which are directed not against a 
person *s reputation but against his property. It is 
a curious result of the early date of this develop- 
ment that the word slander in this connection 
covers written as well as spoken words. The 
earliest form was slander of title to land, whereby 
the owner lost a sale which was pending. Cases 
of this sort occurred late in the sixteenth cen- 
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tury; and a century later the principle was ex- 
tended to other situations, notably advertise- 
ments, which at that time were largely in the 
nature of vigorous disparagements of the wares 
of rival traders. 

The American law of defamation in the main 
closely resembles the English law. Most juris- 
dictions took the common law as a basis and 
enacted modifying statutes similar to the Eng- 
lish. The statutes which have attempted defini- 
tions of libel and slander have not fundamentally 
altered the common law concepts of the wrongs. 
The principal divergence from English law is 
the extent to which different states admit truth 
as a defense. New York enacted a statute for this 
purpose as early as 1805. In many states the class 
of slanders actionable per se has been widened 
to include not only imputations of female un- 
chastity but also such other imputations as those 
of adultery, impotence, incest and perjury. 

In France during the Middle Ages the local 
custumals punished defamation in a great va- 
riety of ways, although at first insult was not 
distinguished from defamation. Under an ordi- 
nance of 1651 the printing of a defamatory libel 
was punished by whipping and on a second of- 
fense with death. In 1 757 seditious and irreligious 
libels were made capital. Printing in general was 
strictly controlled by the crown by a system of 
licensing which, abolished during the revolu- 
tion, was restored during the Napoleonic regime 
and lasted with interruptions until 1828. The 
French press, which had taken a large part in the 
revolution, soon discovered its enormous powers. 
In 1819 therefore a law was passed to protect 
individuals against press libels by enacting that 
truth could not be pleaded in defense. In 1850 
it was enacted that all articles of opinion must be 
signed; and although this law has since been re- 
pealed, political articles are still usually signed 
in the French press. The modem law rests on the 
act of July 29, 1881, which is virtually a code of 
defamation and press law and has had enormous 
influence in European countries. The law im- 
poses the obligation of printing conspicuously a 
rectification by an official whose acts have been 
misrepresented or a reply by a private person 
who considers himself defamed. Defamation is 
distinguished from insult, and malice is pre- 
sumed unless the defendant can establish his 
good faith. Defamation of the dead is punished 
only when it is used as a means of attacking the 
living. Tmth is a defense when the matter con- 
cerns officials and persons in a public position, 
but no attack on a person *8 private life can be 
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justified by the claim that it is true. Statements 
made at the trial must not be reported in the 
papers, so great is the concern for privacy. In- 
deed the principle has been frequently stated in 
France that there are walls around a person’s 
private life. 

The Germanic laws of the early Middle Ages 
contained schedules of fines for defamation. The 
law of the later Middle Ages developed means of 
apology and public retraction, which did not en- 
tirely disappear with the reception of the Roman 
law. The law of the Pandects developed espe- 
cially the Roman doctrine of the pasquinade. The 
German regional laws from the sixteenth to the 
eighteenth century for the most part treated def- 
amation as a private delict. The modem German 
law is similar to the French. Yet although there 
is a press law, the offenses of insult and defama- 
tion are not defined therein but in the general 
penal code. A more important difference is that 
truth is regularly admitted as a defense unless 
the person defamed is deceased. 

The Italian penal code which came into force 
in 1931 contains the most recent continental 
legislation on defamation. Under the general 
heading of “crimes against honor” insults ad- 
dressed to a person incur fine or imprisonment, 
and the penalty is increased if specific facts were 
imputed or if other persons were present. State- 
ments injurious to reputation are similarly pun- 
ished and the penalty is increased if the defama- 
tion is printed, if specific facts are imputed or if 
the injured party is a judicial, governmental or 
corporate person. Tmth is no defense unless 
both parties agree to submit it to a “court of 
honor.” Relatives may prosecute for the defama- 
tion of a deceased person. Defamatory docu- 
ments may be suppressed, and damages may be 
awarded when the court sees fit. Provocation by 
the injured party himself will excuse defamation 
committed in a moment of anger. Offenses by 
the press against the state, religion and morals 
are set out at length. 

Thus while the continental law of defamation 
represents a unified category of wrongs, it con- 
tains distinctions of gravity. The provision that 
permanence of form aggravates a defamation is 
very common in continental codes. The public- 
ity of a defamation is also very generally taken 
into consideration. The regard for honorific mo- 
tives derives from Germanic conceptions, not 
from the later Roman law, to which such mo- 
tives were alien. The persistence of the system 
of licensed printing in continental countries well 
into the nineteenth century had a particularly 


great influence upon the development of their 
law of defamation. The special continental treat- 
ment of the defamation of public officials with 
respect to their official acts is partly matched by 
the Anglo-American law of contempt of court, 
which provides a special protection for judges. 
Finally, the disparagement of a rival trader’s 
wares, which is still part of the Anglo-American 
law of libel and slander, is placed more logically 
by those continental countries which follow the 
German system within a statutory system of un- 
fair competition. 

Theodore F. T. Plucknett 

See: Freedom of Speech and of the Press; Censor- 
ship; Torts; Unfair Competition; Treason; Lesb 
Majesty; Contempt of Court. 
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LIBERAL PARTIES. See Parties, Political, 

sections for separate countries. 

LIBERALISM. In its larger sense liberalism is 
a deep lying mental attitude which attempts in 
the light of its presuppositions to analyze and 
integrate the varied intellectual, moral, religious, 
social, economic and political relationships of 
human society. Its primary postulate, the spirit- 
ual freedom of mankind, not only repudiates 
naturalistic or deterministic interpretations of 
human action but posits a free individual con- 
scious of his capacity for unfettered develop- 
ment and self-expression. It follows therefore 
as an obvious corollary in the grammar of lib- 
eralism that any attempt on the part of consti- 
tuted authorities to exert artificial pressure or 
regulation on the individual, in his inner and 
outer adjustments, is an unjustifiable interfer- 
ence, a stultification of his personality and initia- 
tive. Against such coercive interference, whether 
in the moral, the religious, the intellectual, the 
social, the economic or the political sphere, 
liberalism has consistently arrayed its forces. 

Although liberalism in this larger sense is a 
complex pattern of interrelated strands which 
cannot be disentangled, the term soon came to 
acquire a more precise connotation as the polit- 
ical implications of liberalism were abstracted 
and given primary emphasis on the ground that 
political liberty constituted a prerequisite, and 
necessary guaranty, of liberty in its broader 
reaches. At an early stage of its development 
therefore the forces of liberalism concentrated 
on the crucial problem of limiting the inter- 
ference of the state and of transforming state 
policy into a vehicle for promoting the liberties 
of individuals and groups. 

In the process of formulating its libertarian 
ideals and objectives political liberalism gradu- 
ally evolved an explicit system and ideology and, 
as it drew near to the parliamentary arena, a more 
specific program. With a view to translating this 
program into effective action liberalism was 
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called upon to set up formal agencies which 
should be, on the one hand, sufficiently cohesive 
to prosecute a decisive policy and, on the other, 
sufficiently deliberative to conform to the liberal 
ideal of a harmonious interplay of opinion, free 
from coercive pressure on the individual. This 
compromise was worked out in its most effective 
form in the liberal parties which during the first 
half of the nineteenth century came to assume 
throughout Europe and America the role of par- 
liamentary watchdogs over the activities of the 
government, attacking any interference with the 
rights of the individual citizen and gradually ex- 
tending and embodying in legislation the liberal 
program. From a principle of social criticism 
liberalism had become actual governmental 
practise, and in the process its original ideology 
had inevitably undergone a certain transforma- 
tion. In their new role the liberal parties made it 
their task to eliminate conflicts between authority 
and liberty. To this end they endeavored to limit 
as far as possible the sphere of their own influ- 
ence with a view to avoiding interference with 
the free play of individual and social forces, to 
initiate constitutions and laws for the sake of 
safeguarding the rights of liberty and, finally, to 
utilize their authority for increasing the number 
and influence of untrammeled individuals and 
associations. It is through the work of these par- 
ties that the liberal states of the nineteenth cen- 
tury assumed shape and solidity. With their 
institutions of public law, their constitutions, 
their systems of checks and balances, these states 
represented both a permanent curb on govern- 
mental activity and an embodiment of the con- 
tinuity of liberal traditions in the various coun- 
tries. Thus it came about that although there 
were frequently periods in which neither the par- 
ties nor the governments were formally liberal, 
nevertheless liberalism itself survived in the 
institutions of state as well as in political cus- 
toms which sustained and in turn were sus- 
tained by the state. 

Viewed in this broader light political liberal- 
ism may be said to embrace party ideologies and 
programs, the work of governments in the inter- 
ests of social justice as well as the social, juridical 
and political institutions which form the basis of 
liberal states. It thus becomes possible to ana- 
lyze more realistically the contrast which is 
usually pointed between liberalism and conserv- 
atism. The two terms are not essentially anti- 
thetic, as is evidenced by the fact that a liberal 
party upon attaining power inevitably dedicates 
itseff to the conservation of the liberties already 
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won. The liberal and the conservative do reveal, 
however, a basic difference in mental outlook. 
Liberty like every spiritual activity can be pre- 
served only by means of new acquisitions, but 
the conservative temperament runs the risk of 
making it overrigid, of converting it into a sacro- 
sanct possession and hence into a privilege; so 
that whatever the origin of the conservative, he 
eventually becomes an advocate of the status 
quo, endeavoring to reinforce it and in this way 
to increase the privileges of the already privileged 
classes. The liberal, on the other hand, if he is 
faithful to his principles, keeps in mind the fu- 
ture as well as the past and sponsors innovations 
and reforms. Carried to its ultimate conclusions 
liberalism gives rise to radicalism with its tend- 
ency to make a tabula rasa of the past and its 
attempts to introduce into human society a new 
order based on reason. In contradistinction to 
the extremist tenets of conservatism and radical- 
ism liberalism represents a flexible equilibrium, 
which while recognizing freedom as an expan- 
sive force tending toward the future values the 
historical continuity of the actions through which 
the human spirit gradually realizes itself. Only 
through these actions, it is felt, can both the in- 
dividual and society acquire that self-mastery 
capable of finding a lasting embodiment in new 
achievements. Liberty as understood by the 
liberal is attained not by the man who forever 
starts his life anew but by him who brings to 
bear upon every action of his life his whole 
personality. 

In European political liberalism the conserva- 
tive strains of historical tradition have been 
fused with the progressive strains of abstract 
rationalism. British liberalism up to the eight- 
eenth century was concerned primarily with con- 
servation, while French liberalism, as culminat- 
ing in the revolution, proceeded rationalistically, 
indifferent on the whole to its political heritage. 
But imder the influence of a group of radical 
ideologists saturated in continental rationalism 
British liberalism in the nineteenth century came 
to emphasize progress at the expense of con- 
servation; while French liberalism, on the other 
hand, absorbed many historistic and traditional 
elements as a result of a closer study of the 
British model. In this way the distance between 
the two forms, which was originally considerable, 
gradually diminished. 

It is characteristic of the traditionalism of the 
English liberal spirit of the seventeenth and 
eighteenth centuries that it was nourished not by 
a rational definition of the concept of liberty but 


rather by a slow and persistent acquisition of 
liberties — a gradual process of accretion, organic 
in character. The English, feeling no need to 
formulate their liberties in a system or to sanc- 
tion them by a constitution, entrusted their de- 
fense to the forces of custom and habit rather 
than to a rational and abstract doctrine of popu- 
lar sovereignty. Thus the vindication of liberties 
devolved upon succeeding social and economic 
groups which struggled for political dominance 
rather than upon a single homogeneous class 
which revolted against privilege under the ban- 
ner of natural, universal laws. 

The unusual vitality of the British nobility, 
which since early feudal days had constituted it- 
self the perennial champion of liberties and law, 
may be accounted for by the conscientiousness 
with which it performed the functions entrusted 
to it. Actively engaged in the promotion of agri- 
culture and trade, in the administration of jus- 
tice, in local and parliamentary government, it 
remained throughout the eighteenth century a 
dynamic force — a striking contrast to the parasitic 
nobility of France with its monopoly of privileges 
divorced from function. When the industrial 
revolution of the eighteenth and nineteenth cen- 
turies conferred a preponderance of power on 
the bourgeoisie it was turned against the aris- 
tocracy not in order to undermine the existing 
structure, as was attempted in France, but in 
order to realize for itself a greater degree of par- 
ticipation so as to exploit in its own interests the 
advantages of traditional liberties. The struggle 
between the two classes meant therefore not a 
sudden discontinuity in historic life but a de- 
velopment of one and the same system. Simi- 
larly at a later stage the proletarian movement, 
although inspired by different ideals, pursued 
and to a limited degree realized its aspirations in 
the spirit of traditional liberalism, despite the 
fact that this moderation involved a serious loss 
of impetus and entailed a moderate program as 
compared with other countries. 

This sense of continuity has on the whole dic- 
tated the policy also of the British crown, which 
beyond a few sporadic outbursts of absolutism — 
as, for example, on the part of the Tudors and 
Stuarts — ^was never in a position to ignore the 
claims of its more progressive subjects. This 
royal moderation is attributable primarily to the 
fact that the vital needs of protection and ex- 
ternal defense, which on the European continent 
strengthened the state at the expense of the liber- 
ties of its citizens, were less compelling in the 
case of an insular people protected by the sea. 
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The chief instrument of oppression, a readily 
available armed force, did not exist. The navy, 
the main defense of England, generated, on the 
contrary, a spirit of intense individualism and by 
its very sphere of action was able to escape cen- 
tralized supervision, while the fact that the army 
was engaged almost constantly in continental 
wars tended to eliminate the possibility of armed 
interference with liberties at home. The two 
English revolutions were therefore attempts not 
at undermining the institution of the crown it- 
self, as was the case in France, but rather at 
curbing the excessive ambitions of the king, who 
constituted the momentarily disruptive element, 
and at bringing the crown into line once more 
with the broader evolutionary development of 
the life of the country. 

Quite different was the character of liberalism 
in France, which typified rather clearly the polit- 
ical ideals of a continental country. Since the 
beginning of the modern period France had 
found herself hemmed in between two great 
monarchies, Spain and the Holy Roman Empire. 
The necessity of a continual struggle for existence 
soon brought the realization of the importance 
of concentration of forces and also of the need 
for the overthrow of feudal disorder by a strong 
centralized monarchy. Although the monarchy 
did not formally attack the privileges of the 
feudal classes it degraded their holdings to the 
role of free appanages and in this way under- 
mined the prestige of the nobles, especially since 
the public services performed by them gradually 
dwindled in number. Centralization and leveling 
were the two most effective weapons of the 
monarchy and in both programs the rising bour- 
geoisie heartily concurred. But as the bourgeoisie 
became richer and more influential, as it ac- 
quired, with culture, confidence that it consti- 
tuted the true generality of the nation, the heed- 
less absolutism of the monarchy became in- 
creasingly intolerable. Dissatisfaction became 
keener with the growing realization that the 
leveling program had stopped halfway and that 
the remaining feudal privileges of the aristocracy 
continued with impunity to gall the shoulders of 
the bourgeoisie despite the growing importance 
of its economic functions. With a mounting 
sense of aggrieved dignity the impatient middle 
class, convinced gradually of the impasse con- 
fronting it, turned after a century of sporadic 
pressure to revolution; and when the king after a 
period of vacillating compromise threw his 
weight into the scales of reaction, no sentiment 
of tradition was vital enough to save the institu- 
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tion of the crown from the same extermination 
which had earlier befallen the aristocracy. 

Proceeding from the rational principles of 
liberty and equality the French revolutionary 
liberals evolved a logically coherent mechanism 
for translating these principles into practise. 
This mechanism, derived partly from Montes- 
quieu’s rationalistic misinterpretation of essen- 
tially traditional and empiric features of the 
British constitution, was to a larger extent the 
outgrowth of the concept of equality as formu- 
lated by Rousseau. Whereas liberty involves dif- 
ferentiation and division, equality entails level- 
ing and centralization. Liberty and equality, 
which find their embodiment respectively in 
liberalism and in democracy, are thus comple- 
mentary and at the same time antithetical: com- 
plementary, inasmuch as absence of equality, at 
least equality of opportunity, degrades liberty 
to the level of exclusive and therefore oppressive 
privilege; antithetical, inasmuch as equality is 
conducive to indiscriminate leveling and in- 
directly to excessive centralization — ^to the detri- 
ment of such bulwarks of liberty as local associa- 
tions and institutions. Since their first encounter 
in the heat of the French Revolution, liberalism 
and democracy have confronted each other in a 
variety of involved situations. The liberal tend- 
encies of the movement of 1789 were gradually 
submerged under the democratic wave of 1793, 
and the latter ignoring the restraining counsels 
of liberty degenerated into the absolutism of the 
Convention and the Terror. Eventually, how- 
ever, as a reaction to the horrors of the Jacobin 
dictatorship there reemerged the original concern 
for liberty. The first sustained attempt to solve 
the problem of restraining democratic excesses 
through a moderate liberal policy was made by 
Napoleon. By inaugurating a regime of en- 
lightened Caesarism and especially by his op- 
portunistic codifications he granted to the entire 
nation civil freedom and security in exchange for 
political freedom. But his increasingly arbitrary 
acts and usurpations under the pressure of war 
revealed to the people the precariousness of civil 
liberties unguaranteed by political rights and 
liberties. Accordingly in the nineteenth century, 
especially after the Restoration, the demands of 
French liberalism were formulated — notably by 
Constant, Royer-Collard, Guizot and de Toc- 
queville — in terms of constitutional guaranties 
capable of defining and delimiting the authority 
of the state in the interests of the individual 
citizen. At the outset chief emphasis was placed 
on written constitutions, elaborate systems of 
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checks and balances, minority representation 
and other devices for counteracting concentra- 
tion of power, whether emanating from a privi- 
leged aristocracy or, as was more threatening, 
from a democratic majority invoking the new 
doctrine of popular sovereignty. But as the in- 
adequacy of these devices became more and 
more apparent, the attention of the Restoration 
liberals was drawn increasingly to the Anglo- 
Saxon political system with its reliance on the 
forces of unwritten tradition and custom, which 
although they had aroused the scorn of pre- 
revolutionary rationalists were now revealed in 
their true light as the mainspring of British local 
government. Thus decentralization came to as- 
sume in the eyes of the French political theorists 
a preeminent importance as the chief bulwark 
against absolutism, as the distinguishing mark of 
a free country. Confronted with the problem of 
freshening the currents of native liberalism with 
waters drawn from the English source, they were 
brought, however, gradually to realize their es- 
sentially paradoxical position in attempting to 
transplant suddenly a vigorous native growth 
into a different historical climate — a climate 
moreover particularly uncongenial since the 
leveling policy of the monarchy had sporadically 
endeavored for centuries to eliminate inequali- 
ties of privilege and the revolution had com- 
pleted the process. The fusion of the two forms 
of liberalism therefore became a tendency rather 
than an accomplished task. 

On the other hand, British liberalism of the 
eighteenth century, permeated as it was with 
aristocratic elements, was able to resist the im- 
pact of the ideas of the French Revolution and 
managed to direct the awakening popular con- 
sciousness into channels of patriotism and hatred 
for the hereditary enemy. But the protracted 
Napoleonic wars and the oppression inevitably 
entailed in war tended to make even more rigid 
the feudal structure of the ruling class. Simul- 
taneously the new manufacturing class generated 
by the industrial revolution was becoming in- 
creasingly resentful of the rule of the agrarian 
oligarchy. In conformity with the nature of the 
English people, however, this resentment ex- 
pressed itself not in a revolutionary outburst and 
in a proclamation of general principles of 
liberty but in a rather precise and programmatic 
formulation of particular demands calculated to 
wipe out certain restrictive privileges and regula- 
tions. The most serious of these hindrances to 
the expansion of industrialism consisted in the 
survival of feudal regulations on manufacture, 


which cramped the initiative of the entrepreneur 
and prevented sorely needed readjustments in 
the sphere of economic organization and admin- 
istration. A second serious hindrance was the 
tariff policy designed by the landed aristocracy 
to increase its revenues. The resulting rise in the 
price of agricultural products led to a higher cost 
of labor and of manufactured articles and conse- 
quently hindered exportation. Economic liberal- 
ism, or the ideal of free trade, accordingly ex- 
pressed itself in two closely related demands: in- 
ternal freedom of industry and external freedom 
of exportation and importation. Both aspects 
were subsumed under the single formula of free 
competition, which was hailed as a stimulus to 
individual initiative and as a vehicle for natural 
selection. 

This economic liberalism, which was formu- 
lated with scientific precision by the classical 
school of English economists, differs from po- 
litical liberalism as the species differs from the 
genus. But if its scientific formulation is inde- 
pendent of political contingencies, its practical 
realization presupposes the work of parties and 
governments. Thus its proponents from the 
beginning of the nineteenth century were forced 
to learn the practical lesson that it would remain 
a dead letter without a political reform capable 
of limiting the preponderance of the landed aris- 
tocracy in the government and of assuring po- 
litical recognition to the bourgeoisie. The trans- 
formation of the economic into a political pro- 
gram was the work of numerous radicals from 
Bentham to Cobden, who imparted to the liberal 
ideology a rationalistic tinge, partly under the in- 
fluence of the scientific temper of economic 
liberalism, from which they derived their in- 
spiration, partly through the repercussions of 
French political rationalism. There was thus en- 
gendered a process the opposite of that which 
was operative in France; the traditionalistic 
liberalism of the eighteenth century with its 
open recognition of privilege became divested of 
many of its historically conditioned accretions 
and assumed a more rational and systematic 
form. The ambitious designs of the radicals, 
curbed by the tenacious forces of tradition, fused 
with the older Whiggism to form a composite 
liberalism in which the old and the new were 
gradually integrated and harmonized. 

The interplay of the French and English 
types of liberalism constitutes the mainspring of 
the liberal movement in the other nations of 
Europe and America. The prevalence of the one 
or the other type was determined by the peculi- 
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arities of local complications and problems, aris- 
ing chiefly from nationalistic currents. In regard 
to American liberalism two historical interpreta- 
tions have been advanced by recent scholarship. 
The one in regarding the American Revolution 
as an antecedent of the French Revolution and of 
the Declaration of the Rights of Man assumes 
that American liberalism derived its inspiration 
from an ideological and rationalistic source. 
According to the second and more tenable inter- 
pretation the animating spirit of the American 
Revolution had its source in the traditionalism 
and legalism of the Anglo-Saxon temperament. 
According to the latter hypothesis the English 
colonies were induced to rise against England 
not by a desire to create a new order in conform- 
ity with freedom and equality but by the need 
for reaffirming traditional liberties against the 
usurpations of the British crown. Viewed thus 
the entire movement was a reaffirmation of the 
classical thesis of Burke, who was as courageous 
in his defense of American independence as he 
was firm in his repudiation of the French Revolu- 
tion. Taxed with inconsistency, he rationalized 
his position by contrasting the conservative 
character of the American Revolution, aimed at 
vindicating a historic Anglo-Saxon custom 
against English violation, with the subversive 
rationalism of the French Revolution. 

The affinity between English and American 
liberalism may be attributed to common ethnic 
origin as well as to geographical isolation and 
comparative military security, which were con- 
ducive in both countries to political and ad- 
ministrative decentralization and therefore to a 
spread of local self-government. On the other 
hand, however, there were notable historical 
differences, such as the absence in America of a 
hereditary aristocracy and an established church, 
which rendered the frontier society more open 
to democratic experiments, and the rationalistic 
doctrine of equality, which was so much more in 
evidence in the American bills of rights than in 
traditional English liberalism. Moreover the 
cardinal fact that American liberalism resorted 
to revolutionary means gives additional validity 
to the historical thesis which interprets the 
American Revolution as an antecedent of the 
French. 

If on the whole the traditionalistic spirit pre- 
vailed in the earliest phase of American emanci- 
pation, it tended more and more to fuse with 
French rationalism, as is evidenced in the 
ideologies of such revolutionary leaders as La- 
fayette, Franklin and above all Jefferson, whose 
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preeminent role in American political life inte- 
grated the two different currents of revolutionary 
thought. Jefferson’s early outlook, as embodied 
in the Declaration of Independence, is in the 
main saturated with British traditionalism; but 
during his years as ambassador to France he 
became deeply versed in the prevailing ration- 
alism of the prerevolutionary salons and on his 
return to the United States attempted to com- 
press the currents of American liberal thought 
and practise into the French mold. 

In Germany theoretical formulations of 
liberalism were the work of metaphysical phi- 
losophers who translated the ideas and practise 
of the French into systematic and organic forms 
more congenial to the German mind. Kant stated 
the principle of individual liberty and of a society 
of free individuals, while Humboldt traced the 
limits of state authority and interference. A more 
practical stimulus to German liberalism was the 
tradition of local self-government which had 
flourished in the German cities since the Middle 
Ages, a tradition closely akin to that of England. 
A third stimulus, which had made itself felt ever 
since the wars of liberation against Napoleon, 
was the fusion of the ideals of national unifica- 
tion and liberty. These three currents of German 
liberalism converged in the Revolution of 1848 
and in the Frankfort Assembly. In the subse- 
quent period, however, there was a violent anti- 
liberal reaction attributable primarily to the 
opposition of Austria — ^which frustrated a union 
of German states based on free and mutual con- 
sent — to the militaristic tradition of Prussia and 
to the gradual domination of political thought by 
the absolutistic formulations of Hegel and Stahl. 
German unification, divorced from libertarian- 
ism, was achieved instead by military victories 
and Prussian hegemony. 

Nineteenth century Italian liberalism had 
many affinities with the liberal movement in 
France, because of the ethnic and cultural bonds 
between the two countries as well as of their 
intimate historical contacts. There were of 
course other elements, drawn, especially by 
Cavour, from Manchesterian liberalism and from 
those liberal Catholic currents which aimed at 
making a modernized papacy the unifying center 
for the Italian states. But of much greater his- 
torical importance was the part played by na- 
tionalistic demands for independence from Aus- 
tria and for a unification of the peninsula under 
a common regime of liberty. By declaring war 
against Austria and by proclaiming a constitu- 
tional order Piedmont assumed the leadership 
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and successfully set about the solution of the 
two problems in accordance with the aspirations 
of the best elements in the nation. In contradis- 
tinction to the German experience, however, 
unification did not entail the hegemony of the 
dominant province. Instead Piedmont was 
quietly assimilated into a broader national union, 
the capital being transferred from Turin to 
Florence and then to Rome. Unification re- 
ceived its effective sanction through a common 
liberal regime administered by a Parliament 
elected by the entire nation. 

In the second half of the nineteenth century 
the principles of liberalism prevailed, with vary- 
ing degrees of effectiveness, in practically all 
civilized countries. Where absolutistic and mili- 
taristic traditions were more tenacious, the po- 
litical forms of liberalism were mutilated and 
attenuated, as under the Second Empire or 
under Bismarck; where industrial requirements 
imposed tariff barriers, the doctrine of free trade 
was held more or less in check; and where the 
churches were able to preserve at least a part of 
their privileges, religious freedom was limited. 
But freedom of conscience, freedom of associa- 
tion and freedom of the press were everywhere 
recognized in their main outlines. The civilized 
world presented the spectacle of a free play of 
forces limited only by self-imposed restraints 
and by the exigencies of community life as em- 
bodied in a non-authoritarian state. The social 
technique of liberalism found its support in the 
middle classes, both industrial and agrarian. The 
hereditary aristocracies remained on the whole 
unsympathetic, convinced that too great an 
emphasis on liberty threatened their economic 
privileges and social prestige. The emerging la- 
bor class, on the other hand, did not possess a 
sufficient degree of economic independence to 
make it sympathetic to the doctrine of individ- 
ualistic self-reliance, which seemed to offer 
slight prospect of escape from the miseries of the 
factory system. But the predominance of the 
middle class under the banner of liberalism did 
not signify, at least in principle, the hegemony of 
one class over all others. The bourgeoisie opened 
wide its doors, parading as the ‘^general class,*' 
emphasizing common rights rather than privi- 
leges and extolling the doctrine of free develop- 
ment of all the forces within the community. Its 
authority as a leader corresponded to the uni- 
versality of its functions. 

At the same time the very consolidation of 
liberalism ushered in a decadence which became 
especially marked and serious toward the end of 


the nineteenth and during the twentieth century. 
The reasons for this decadence are manifold. 
Above all the attainment of power by the bour- 
geoisie brought about a situation inherent in 
every exercise of power: its liberal ideals spent 
their momentum. If as a champion of liberty this 
class was full of energy and fervor, as soon as it 
began to enjoy peaceful possession its ardor was 
dampened and gave way to conservative calcula- 
tion and habits of mind inconsistent with the dic- 
tates of liberty. If in principle it claimed to exer- 
cise a mandate for the entire population, in 
reality it began to rule chiefly in its own interests 
and to transform liberties into rigid monopolistic 
privileges. These tendencies became especially 
marked under the presence of rising proletarian 
agitation which forced the group in power to 
assume increasingly defensive tactics. The re- 
luctance on the part of the bourgeoisie to extend 
political rights to the people, its vigorous oppo- 
sition to any measures of social and educational 
welfare which seemed to interfere with the free- 
dom of enterprise in factories and with indi- 
vidual initiative in society, the creation of the 
new “baronies’* of industry, finance and land — 
these tendencies were so many checks on the 
initial liberalism. But even apart from this wide- 
spread class selfishness and particularism the 
general trend of economic life in the nineteenth 
century favored the appearance of antiliberal 
forces. When industries were first bom in Eng- 
land the best means for furthering their develop- 
ment was through freedom of initiative and 
through a competition untrammeled by outside 
chains. Manchesterian individualism was an ap- 
propriate expression for this first dynamic phase 
of expansion. But as soon as industry reached 
maturity, new needs began to make themselves 
felt. It became necessary to organize enterprises 
on larger and larger scales — thus limiting the 
initiative of the constituent elements — and also 
to meet growing international competition by 
protectionism. In defense against concentration 
by capital labor inaugurated its own program of 
concentration as the only means for bettering its 
condition. Both types of concentration assumed 
dictatorial forms, and the conflict between the 
two expressed itself in sporadic revolutionary 
outbursts. Liberalism thus found itself hemmed 
in between two opposed forces having in com- 
mon only a basic antipathy to liberal tenets and 
technique. Individualism proved to be more and 
more inadequate for satisfying the new organic 
needs of society. AVhile the political forms of 
liberalism still remained ^ntact, the conflict for 
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power between the forces of plutocracy and those 
of economic democracy threatened to distort 
them beyond recognition. The concept of a free 
sphere of activities with an impartial police state 
gave way to the concept of a state which should 
be conquered as a vehicle for the attainment of 
class objectives. Under this double set of forces 
the jurisdiction of the state was gradually ex- 
tended far beyond the boundaries surveyed by 
liberalism. The new state, claiming for itself an 
ever increasing number of functions which 
formerly had been the jealous possession of indi- 
viduals, substituted a centralized bureaucracy for 
free initiative and by assuming the role of arbiter 
in social conflicts interfered with the spontaneous 
play of forces and assured dominance to the 
holders of power. 

Despite these tendencies liberalism has dis- 
played a marked degree of persistence. The very 
fact that liberal political forms continued to exist 
often mitigated the conflict of economic groups 
by transferring in many cases the struggle from 
the immediate economic sphere, with the threat 
of head on collision in public clashes, to the 
scene of parliamentary deliberation, with its 
greater amenities and traditions of compromise. 
Moreover despite the element of dictatorial dog- 
matism a certain amount of liberal ideology 
seeped down to the rank and file of the labor 
unions and was thus disseminated among the 
masses. On the other end the ruling groups often 
proved themselves sensitive to the needs of the 
new age. Suffrage was extended, numerous 
measures of social welfare were carried out and 
labor unions were given official recognition. 
These new tendencies were paralleled in the 
theoretical and ideological realm by a transition 
from the narrow Manchesterian individualism 
to a more organic liberalism, as formulated most 
systematically by T. H. Green and L. T. Hob- 
house. The new liberal organon resolves the 
antinomy between individual liberty and au- 
thoritarian organization and directs its major 
energies to building up spontaneous organiza- 
tions of individuals. It recognizes that labor 
unions, far from interfering with freedom of 
contract, as was believed by the individualists of 
the old school, are indispensable vehicles where- 
by the workers, who would be crushed in isola- 
tion, can combine to enforce their demands on 
employers. 

These first manifestations of a liberal renais- 
sance were cut short by the World War, which 
with its hegemonic ideals, its regime of command 
and subjection, blighted the spirit of liberty. Al- 
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though in the post-war period the menace of 
communism, which has forced the capitalistic 
countries to assume rigid positions of defense, as 
well as the ill feelings engendered by economic 
and political nationalism has still further aggra- 
vated antiliberal forces, it is possible that extreme 
oppression may once again generate new stimuli 
to liberty. 

Guido de Ruggiero 
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LIBERTY. The basic idea of liberty as a part 
of the armory of human ideals goes back to the 
Greeks and is bom, as the funeral oration of 
Pericles makes abundantly clear, of two notions: 
the first is the protection of the group from 
attack, the second is the ambition of the group 
to realize itself as fully as possible. In such an 
organic society the concept of individual liberty 
was virtually unknown. But when the city-state 
was absorbed by the idea of empire, new ele- 
ments came into play. Stoicism especially gave 
birth to the idea of the individual and made his 
self-realization the main objective of human 
endeavor. Christianity added little to this notion 
by way of substantial content; but it added to 
its force the impetus of a religious sanction, not 
improbably the more powerful because Christi- 
anity was in its original phase essentially a 
society of the disinherited, to whom the idea of 
the eminent dignity of human personality as 
such would necessarily make an urgent appeal. 
In this stage it is difficult to dissociate the idea 
of liberty from that of equality, with which it is 
frequently intertwined. But as Christianity be- 
came the triumphant religion of the western 
world, the idea of equality became largely rele- 
gated to the theoretical sphere; and the liberty 
in which the church became interested was that 
of ecclesiastical groups seeking immunity from 
invasion at the hands of the secular power. In 
this aspect the liberty it sought was in essence 
indistinct from the liberty claimed by other 
groups in the mediaeval community. For until 
the end of the fifteenth century, roughly, the 
defense of particular liberties against invasion by 
external authority was the work of a functional 
group, such as the barons of Runn5miede or the 
merchants of London. In this period liberty may 
be said to have resolved itself into a system of 
liberties or customary negative rights which were 
bought and sold between the parties for hard 


cash. Custom became codified into law, and the 
invasion of custom came to be taken as a denial 
of liberty. There is little that is universal about 
such a conception of liberty; the group is largely 
defending itself from attack without undue re- 
gard to the interest of other groups. Thus in 
mediaeval England liberty had no meaning for 
the villein; and it is hardly illegitimate to argue 
that those who fought for liberty when they 
wrung Magna Carta from King John were good 
syndicalists whose minds were largely bounded 
by the narrow demands of a small group within 
the realm. Liberty has been as often the rallying 
cry of a selfish interest intent upon privilege for 
itself as it has been the basis for a demand which 
sought the realization of a good wider than that 
by which it was itself affected. It is therefore not 
unfair to describe the mediaeval idea of liberty 
as a system of corporate privileges wrung or 
purchased from the dominant power and affect- 
ing the individual less as himself than as a mem- 
ber of some group in whom those privileges 
cohere. 

Philosophically no doubt restraint upon free- 
dom of behavior has always been resented as an 
invasion of individual personality. But histori- 
cally the best way of regarding the substance of 
liberty in the modem period as well as in the 
mediaeval is to realize that the new elements 
which enter into its composition at any given 
time have almost invariably been rationalizations 
of particular demands from some class or race 
or creed which have sought a place in the sun 
denied to them. Thus the history of religious 
liberty has been the demand for toleration by 
group after group of dissidents from recognized 
creeds, few of which have been willing to admit 
the claims of their rivals to toleration. So again 
the history of the franchise has been the demand 
of men for the right to share in political power, 
while many of those to whom the right has been 
granted have had no difficulty in urging that it 
was unwise or unjust to admit the next claimants 
to their place; Macaulay, who urged with passion 
the enfranchisement of the middle class, op- 
posed not less urgently the grant of universal 
suffrage on the ground that it would necessarily 
dissolve the fabric of society. 

The Reformation may be said to have been 
the most important factor in revitalizing the 
stoic doctrine of the primacy of the individual 
and in giving a new emphasis to individual rights 
as a separate and distinct subject of liberty. The 
breakdown of the republica Christiana gave birth 
to new religions; these by demanding toleration 
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gave birth, even if painfully and in doubt, to the 
idea of liberty of conscience. The centralization 
of monarchical power consequent upon the 
breakdown of feudalism made political liberty 
more abstract and general than it had previously 
been; and the discovery of the printing press 
gave to the idea of freedom of expression within 
the general concept of political liberty a valuable 
concreteness which it had never before pos- 
sessed. Nor is this all. The voyages of discovery 
synchronized with the emergence of a capitalist 
economy, and the importance given by the char- 
acter of this economy to the individual entrepre- 
neur made the problems of civil and economic 
liberty take on a new sharpness of form. By the 
time of Locke the idea of the individual as the 
embodiment of certain natural and imprescrip- 
tible rights which authority is not entitled to 
invade had become a commonplace of political 
speculation. 

In a sense the emergence of the Reformation 
state on the ruins of the mediaeval common- 
wealth meant the substitution of the idea of the 
nation for the idea of the group; and it would 
not be illegitimate to argue that until the matu- 
rity of capitalism in the nineteenth century the 
struggle for national liberty proceeds along par- 
allel lines with that of individual liberty. The 
two become until the threshold of our own day 
the two supreme embodiments of that passion 
for self-realization which has always lain at the 
root of the idea of liberty. The nation rejects the 
subordination of itself to an external authority 
just as the individual seeks to define for himself 
spheres of conduct into which external authority 
is not entitled to enter. Each seeks to make its 
claims as absolute as possible. The one for that 
end assumes the panoply of a sovereign state, 
thereby recognizing no superior; the other at- 
tempts to define the limits of governmental 
interference in terms of wants he discovers as 
brooking no denial. The history of the search 
for national liberty resulted in a chaos of sover- 
eignties which stood in sharp contrast to that 
unified economic life made possible by scientific 
discovery; and it was clear that the history of the 
twentieth century would be largely occupied in 
bringing order into the anarchy to which the 
struggle for national liberty had given birth. 

Something not dissimilar occurred in the his- 
tory of individual liberty. So long as it was 
conceived as a body of absolute rights inherent 
in the individual and entitled to be exerted with- 
out regard to their social consequences, liberty 
was divorced from the ideas of both equality and 
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justice. The individual became the antithesis of 
the state; and liberty itself became, as with Her- 
bert Spencer, a principle of anarchy rather than 
a body of claims to be read in the context of the 
social process. The reason for this evolution is 
clear. The body of ideas we call liberalism em- 
phasized the undesirability of restraint, because 
those who gave it birth had mainly experienced 
the state as an organization interfering with the 
behavior they regarded as necessary to self- 
realization. Because of this they sought to reduce 
the state to the role of a mere guardian of order, 
keeping the ring in a vast competition of indi- 
vidual strivings of men who received in the 
social process the reward to which their effort 
and ability entitled them. Laissez faire was as- 
sumed at once to maximize self-realization on 
the one hand and on the other to serve the state 
by selecting the fittest for survival. Historic ex- 
perience and biological principle seemed to the 
Victorian age to canonize the classic antithesis 
of individual and state. 

The conception of an individual whose liberty 
was a function — ^the maintenance of order apart 
— of the weakness of the state was intelligible 
enough in its period. It failed to take account of 
the fact that the differences between men are 
too great under such conditions to make self- 
realization possible for more than a few. Liberty 
in a laissez faire society is attainable only by 
those who have the wealth or opportunity to 
purchase it; and these are always a negligible 
minority. Experience accordingly drove the state 
to interfere; and the liberal state of the nine- 
teenth century was gradually replaced by the 
social service state of the twentieth. This may 
be described by saying that it again joins the 
ideal of liberty to that of equality, and this in 
the name of social justice. As the claims of lib- 
erty broke down the privileges of birth and 
creed, so with obvious logic they began an as- 
sault upon the claims of wealth also. The state 
was increasingly driven to widen its functions 
to mitigate the consequences of that social in- 
equality to which the system of absolute liberty 
gave rise. Education, public health, provision 
against unemployment, housing, public parks 
and libraries are only a few of the outstanding 
services it was driven to organize in the interest 
of those who could not be expected to help 
themselves. Democratic agitation, which from 
1600 to about 1870 had been occupied with the 
removal of barriers upon individual action, after 
1870 began to press for the deliberate creation 
of equalitarian conditions. It has become clear, 
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in a word, that the idea of liberty depends upwjn 
the results of the social process at any given 
time; and it is against that background that its 
essential elements require analysis. 

Liberty may be defined as the affirmation by 
an individual or group of his or its own essence. 
It seems to require the presence of three factors. 
It seeks in the first place a certain harmonious 
balance of personality; it requires on the nega- 
tive side the absence of restraint upon the exer- 
cise of that affirmation; and it demands on the 
positive the organization of opportunities for the 
exercise of a continuous initiative. The problem 
of liberty has always been the prevention of 
those restraints, upon the one hand, that men 
at any given period are not prepared to tolerate 
and, upon the other, the organization of those 
opportunities the denial of which results in that 
sense of frustration which when widely felt leads 
to imminent or actual disorder. 

So regarded, two things are clear about lib- 
erty. While its large outlines may have a fairly 
|>ermanent character, its particular content is 
always changing with the conditions of time and 
place. To one age the demand for liberty may 
express itself in an insistence upon religious tol- 
eration; to another political enfranchisement 
may be its essential expression. This serves to 
remind us that liberty is always inherent in a 
social process and is unintelligible apart from 
it. Liberty therefore must always be conceived, 
if its philosophy is to be an adequate one, as 
related to law. It can never be absolute; some 
restraints are inevitable, some opportunities 
must be denied, simply because men have to live 
with one another and move differently to the 
attainment of antithetic desires. So closely more- 
over is this network interwoven that we cannot 
ever seek permanently to define a sphere of con- 
duct within which freedom of action may be 
defined as liberty. For while we may claim, to 
take an obvious example, that there is unlikely 
to be liberty in any community in which there 
is no legal right to freedom of speech, we cannot 
maintain that an absolute right to say what he 
pleases is or should be inherent in any person; 
h is not, as Mr. Justice Holmes has said, a denial 
of freedom of speech when a man is prohibited 
from crying “Firel*^ in a crowded theater. 

Liberty, in a word, has to be reconciled with 
the necessities of the social process; it has to find 
terms upon which to live with authority. Those 
terms have never been absolute or unchanging; 
they have always been a function of the historic 
environment in some given time and place. And 


that environment has always given birth to its 
own system of ideas, to which it has contributed 
some special emphasis in the notion of liberty, 
bom of its peculiar conditions. That emphasis 
is always seeking its translation into an idea of 
law, whether by way of negation or affirmation; 
and the relation of authority to the substance 
of this idea is usually dependent upon what those 
who exercise authority consider will be the effect 
of the translation upon the order they seek to 
maintain. Trade imions demand the right to 
combine; authority admits that right or stigma- 
tizes it as conspiracy, according to whether it 
considers the admission compatible with the 
way of life it seeks to uphold. A religious group 
demands the removal of the barriers upon the 
admission of its members to citizenship; the ac- 
tion of authority will turn upon its judgment of 
the consequences of the demand. Usually it will 
be found that the action of authority turns upon 
its estimate of the power possessed by those who 
make the demand and the way in which they 
will use their power; that is the tmth embodied 
• in Royer-Collard’s great aphorism that liberty 
is the courage to resist. 

The history of liberty since the Reformation 
has largely passed through two great periods. In 
the one the essence of the struggle for its reali- 
zation has been to free the individual from sub- 
ordination to a position, religious, political or 
economic, in which he has been placed by an 
authority external to himself. The effort has 
been the conferment upon him of rights — ^that 
is, of claims recognized by the law — ^which he 
is to enjoy without regard to the groups to which 
he may belong. This may be called the period 
of personal emancipation, and its classic expres- 
sion is in the program of the French Revolution. 
The conception of society involved in it is that 
of an aggregate of persons; and it is argued that 
the fewer the restraints upon the free play of 
personality, the greater will be the liberty at- 
tained. Social effort is devoted to the destruction 
of privileges which inhere in some specially 
favored groups. It is generally conceived that 
the more men are let alone, the less positive the 
action of the state, the more likely is the indi- 
vidual to be free. In this period liberty is related 
to justice and equality in a negative way. My 
relation to my neighbor is deemed socially ade- 
quate if the state does not positively intervene 
to confer benefits upon him which I do not 
enjoy. Religious privilege, political privilege, 
privileges of birth or sex or race, little by little 
go by the board. 
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But in the period which roughly synchronizes 
with the growth of the modem proletariat it is 
rapidly discovered that the merely negative lib- 
erty to do what one can does not give freedom 
to the masses. We then enter upon the period of 
social emancipation. Government becomes in- 
creasingly paternalistic. It regulates the behavior 
of individuals and groups in the interest of an 
increasing complexion of equality in their lives. 
The size of the community tends to make the 
individual less and less significant. He has to 
obtain his liberty in concert with others similarly 
placed in the society to which he belongs. In 
this period the emphasis of liberty is predomi- 
nantly in the economic sphere. Men become 
increasingly aware that grave inequalities in 
property mean grave differences in access to 
liberty. The struggle for freedom is largely 
transferred from the plane of political to that of 
economic rights. Men become less interested in 
the abstract fragment of political power an indi- 
vidual can secure than in the use of massed 
pressure of the groups to which they belong to 
secure an increasing share of the social product. 
Individualism gives way before socialism. The 
roots of liberty are held to be in the ownership 
and control of the instruments of production by 
the state, the latter using its power to distribute 
the results of its regulation with increasing ap- 
proximation to equality. So long as there is 
inequality, it is argued, there cannot be liberty. 

The historic inevitability of this evolution was 
seen a century ago by de Tocqueville. It is inter- 
esting to compare his insistence that the demo- 
cratization of political power meant equality and 
that its absence would be regarded by the masses 
as oppression with the argument of Lord Acton 
that liberty and equality are antitheses. To the 
latter liberty was essentially an autocratic ideal; 
democracy destroyed individuality, which was 
the very pith of liberty, by seeking identity of 
conditions. The modem emphasis is rather 
toward the principle that material equality is 
growing inescapable and that the affirmation of 
personality must be effective upon an immaterial 
plane. It is found that doing as one likes, subject 
only to the demands of peace, is incompatible 
with either international or municipal necessi- 
ties. We pass from contract to relation, as we 
have passed from status to contract. Men are so 
involved in intricate networks of relations that 
the place for their liberty is in a sphere where 
their behavior does not impinge upon that self- 
affirmation of others which is liberty. 

In short, the probl^ps of liberty in a plural- 
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istic world are extraordinarily complex. The 
individual who seeks self-realization finds him- 
self confronted by a network of protective rela- 
tionships which restrain him at every turn. Trade 
unions, professional and employers’ associations, 
statutory controls of every kind, limit his power 
of choice by standardizing the manner of his 
effort. He has to adjust himself to an atmosphere 
in which there is hardly an aspect of his life not 
suffused at least partially with social regulation. 
To do anything he must be one with other men; 
for it is only by union with his fellows that he 
can hope to make an impact upon his environ- 
ment. And even outside the realm in which the 
state defines the contours of his effort he finds 
himself surrounded by a complex of social cus- 
toms and habits which force him despite himself 
into conventional modes of behavior. The scale 
of the great society is definitely unfavorable to 
the individuality of an earlier period. 

One other aspect of this position is notable. 
The history of liberty has been the growth of a 
tendency to take for granted certain constituent 
elements in its substance. There is certainly 
greater religious freedom, for example, than at 
any previous time. But when the causes of this 
change are analyzed, it will be found that the 
growth of religious freedom is a function of the 
growth of religious indifference. The battle of 
liberty is not won but merely transferred to 
another portion of the field. As the contest over 
the place of individual property in the state 
becomes more sharp, the state limits freedom 
of expression and association in those matters 
which seem to it dangerous to the principles it 
seeks to impose. Social instability and liberty are 
antithetic terms. A society is tolerant when men 
do not challenge the foundations upon which it 
rests. Wherever these are in question, it moves 
rapidly to the conditions of dictatorship; and the 
elements of liberty are unattainable until a new 
and acceptable equilibrium has been reached. , 

It is therefore relatively easy to say what things 
go to make up liberty; it is extraordinarily diffi- 
cult to say how its atmosphere can be guaran- 
teed. Liberty can be resolved into a system of 
liberties: of speech, of association, of the right 
to share fully in political power, of religious 
belief, of full and undifferentiated protection by 
the law. But the question of giving to these 
separate liberties factual realization turns upon 
the objects to which they are devoted in any 
particular society at a given time. No doubt in 
Soviet Russia a Communist has a full sense of 
liberty, no doubt also he has a keen sense that 
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liberty is denied him in Fascist Italy. Liberty 
in fact always means in practise liberty within 
law, and law is the body of regulations enacted 
in a particular society for its protection. Their 
color for the most part depends upon its eco- 
nomic character. The main object of law is not 
the fulfilment of abstract justice but the con- 
ference of security upon a way of life which is 
deemed satisfactory by those who dominate the 
machinery of the state. Wherever my exercise 
of my liberty threatens this security, I shall 
always find that it is denied; and in an econom- 
ically unequal society an effort on the part of the 
poor to alter in a radical way the property rights 
of the rich at once throws the whole scheme of 
liberties into jeopardy. In the last resort liberty 
is always a function of power. 

It is no doubt true that men have endeavored 
to set the conditions upon which liberty depends 
beyond the reach of peradventure. Locke sought 
to do so by his conception of a limited liability 
state; but experience has grimly shown that in 
times of crisis the limits of the liability cannot 
be maintained. Montesquieu argued that liberty 
is bom of the separation of powers in a state; 
but the truth of his argument is at bottom the 
very partial one that men are unlikely to be free 
unless the judicial authority is largely independ- 
ent of executive and legislature. The constitu- 
tions of many modem states have sought to 
make the alterations of certain fundamentals a 
matter of special difficulty in order to protect 
the liberty of their subjects from invasion. Ex- 
perience suggests that the technique is not with- 
out its value; but, as war and dictatorship have 
shown, it is an expedient for fair weather, always 
liable to fundamental neglect in times of crisis. 
It seemed to de Tocqueville that large local 
liberties were the secret of a general free atmos- 
phere; liberty, he thought, is born of the wide 
distribution of power. But this appears to be 
true only when an equal society can take such 
advantage of the distribution as to make its 
benefits unbiased in their incidence; and in the 
struggle for such a society not the most unlikely 
thing is the rapid disappearance of this charac- 
teristic. The great idealist school of political 
philosophy has found the essence of freedom in 
obedience to the general will of the state; but 
it cannot be said that it has made clear, save to 
its own votaries, either the nature of a general 
will or the conditions under which a general will, 
if it exists, may be said to be in effective opera- 
tion. An important school of modem publicists 
has sought to find the essential condition of lib- 


erty in a supply of truthful news, since in its 
absence no rational judgment is possible. But it 
is clear that the supply of truthful news depends 
upon men being equally interested in the results 
which the impact of news may make upon opin- 
ion; and no such equal interest exists, above all 
in an economically unequal society. 

Generally it may be argued that the existence 
of liberty depends upon our willingness to build 
the foundations of society upon the basis of 
rational justice and to adjust them to changing 
conditions in terms of reasoned discussion and 
not of violence. But if that be the case, the 
existence of liberty depends upon the attainment 
of a society in which men are recognized to have 
an equal claim upon the results of social effort 
and the general admission that if differences are 
to obtain these must be proved desirable in 
terms of rational justice also. In this background, 
as Aristotle saw at the very dawn of political 
science, liberty is unattainable until the passion 
for equality has been satisfied. For the failure 
to satisfy that passion in an adequate way pre- 
vents the emergence of equilibrium in the state. 
Its foundations are then in jeopardy because 
men are disputing about fundamentals. In such 
circumstances proscription and persecution are 
inevitable, since the community will lack that 
unified outlook upon the principles of its life of 
which liberty is the consequence. Men who dif- 
fer upon ultimate matters, particularly in the 
realm of economic affairs, are rarely prepared to 
risk the prospect of defeat by submitting their 
disagreement to the arbitrament of reason. And 
when reason is at a discount, liberty has never 
had a serious prospect of survival. 
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LICENSING. The term license is variously 
used in law and government with correspond- 
ingly varied shades of connotation. Thus in 
liquor legislation high license was equivalent to 
a high license tax. Many excise taxes are levied 
in connection with and through the form of the 
licensing of some trade, occupation or use or 
possession of property; but if they are an impor- 
tant source of general revenue rather than simply 
a means of defraying the expense of administer- 
ing the particular licensing regulation, they are 
more commonly spoken of as license taxes than 
simply as licenses or license fees. A license in 
the sense of a permit does not necessarily in- 
volve the idea of a fee and may be issued 
gratuitously. 

In the law of real property a license signifies 
permissive use as a matter of indulgence without 
adverse claim of right on the part of the user or 
possibly, in a more technical sense, a right of 
occupancy that falls short of being a right in 
rem, being merely a claim against the owner; 
in the law of patent and copyright it signifies a 
delegation of use and exploitation on specified 
terms, the connotation of merely permissive 
use disappearing in this connection. 

In the law of municipal corporations the grant 
by the governing body of a right to occupy 
streets for public utility appurtenances, such as 
tracks, poles, wires, pipes or tunnels, is some- 
times spoken of as a license in order to distin- 
guish it from a franchise — a term more appro- 
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priately used when the grant proceeds from the 
sovereign — and also to indicate in a somewhat 
vague manner that the occupancy falls short of 
an absolute right. It used, however, to be char- 
acteristic of this particular form of license that 
it was given in the form of a special legislative 
act of the municipal corporation; and however 
much in theory a competitive grant to a rival 
undertaking was possible, there was nothing to 
compel the rival grant, and so long as it was not 
forthcoming the grantee enjoyed a virtual mo- 
nopoly. It is therefore quite customary, although 
perhaps legally inaccurate, to speak of these 
licenses as franchises. 

The form of licensing to be considered here 
is the administrative lifting of a legislative pro- 
hibition. The primary legislative thought in 
licensing is not prohibition but regulation, to be 
made effective by the formal general denial of a 
right which is then made individually available 
by an administrative act of approval, certifica- 
tion, consent or permit. As a generic term cer- 
tification might indeed be more appropriate than 
license; thus a marriage license is so termed only 
on account of its historical origin as a dispensa- 
tion with the requirement of a publication of 
the banns, and when New York in 1896 aban- 
doned the policy of discretionary powers in the 
control of the retail liquor trade, it dropped the 
term license and substituted the term liquor tax 
certificate. 

Control through licensing means an adminis- 
trative advance judgment regarding the presence 
of legal requirements or the absence of legal 
objections. It is the legislative policy and hope 
that law observance may thus be normally and 
expeditiously insured by eliminating the most 
obvious or serious sources of future trouble that 
would have to be dealt with by slower remedial 
processes. 

The greater expedition of administrative ac- 
tion may be secured also without the expedient 
of the license by the substitution, at least pro- 
visionally, of administrative for judicial cor- 
rective processes. An administrative order may 
point out objectionable conditions and practises 
and direct that they be redressed, thus avoiding 
both the stigma and the hazard of penal prose- 
cution. It is believed that this permits more 
elastic control than can be obtained by purely 
criminal legislation. Related to this method is 
the system of requiring notification of a pro- 
posed course of action to the administrative 
authorities, who are given a chance to interpose 
objections but whose failure to act leaves the 
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private party free to proceed. The Federal Trade 
Commission and (for a number of purposes) the 
Interstate Commerce Commission issue orders 
instead of licenses, and the English Theatre Act 
of 1843 gave stage censorship the form of a 
notification requirement subject to an adminis- 
trative veto power. 

The Federal Trade Commission Act, which 
is directed against unfair methods of competi- 
tion, illustrates an advantage, from the legislative 
point of view, which the system of orders has 
over the system of licensing. It is possible to 
establish the former by mere reference to gen- 
eral categories of danger and abuse, applicable, 
for instance, to the entire range of public health 
or safety, or of interstate and foreign commerce; 
whereas licensing requirements must be more 
specific and as a method of dealing with unfair 
competition would present an extremely com- 
plex and difficult task of legislative selection and 
exemption of businesses or enterprises. 

Even more important is the difference be- 
tween the two systems with respect to the dis- 
cretionary or non-discretionary quality of ad- 
ministrative action. An order based on default 
or defect will necessarily have a quasi-judicial 
aspect and will therefore neither tend, on the 
one hand, to become mere matter of official 
routine nor, on the other, be issuable as a matter 
of free discretion; a licensing system has the 
widest choice with reference to the freedom of 
official action. 

It is possible to establish license requirements 
from which administrative discretion is practi- 
cally eliminated. This means that the conditions 
entitling to the license are fully specified by the 
law. If the ascertainment of these conditions in- 
volves the determination of facts, the non- 
discretionary character of the power expresses 
itself in the inconclusiveness of the administra- 
tive finding, which can always be judicially 
controlled by a mandamus proceeding. A legis- 
lative policy opposed to discretion, however, will 
endeavor to prevent factual controversy by pre- 
scribing methods of proof or by basing the 
license upon statements rather than facts. If this 
is carried to the point where the official act is 
one of mere certification, it may become difficult 
to distinguish the system from a mere registra- 
tion requirement. Occasionally, however, the 
difference will become politically important. 
The legislature may desire to avoid even the 
semblance of an official consent requirement and 
yet deem public notice necessary; and it attains 
that end by attaching to the registration a right 


to an immediate receipt. In France the right to 
freedom of assembly was established in this way 
in 1881. 

Discretion enters into the licensing power 
most commonly through the framing of require- 
ments by the legislature in such a manner that 
some difference of question as to compliance or 
fulfilment is regarded as legitimate. Within the 
limits of this legitimate difference official judg- 
ment is respected; beyond it there is legally 
“abuse of discretion,” with the possibility of 
judicial redress. Such terms as reasonable, ade- 
quate, reputable, suitable or safe, which involve 
value judgments or future probabilities and a 
lack of objective certainty, are characteristic. 

Where as a matter of professional experience 
value and probability judgments are fairly stand- 
ardized, discretion may be reduced to the point 
at which there appears to be hardly more than 
a question of fact; on the other hand, the range 
of permissible considerations and their inherent 
uncertainty may be such as to widen discretion 
to the point of substantial freedom, as where the 
legislative reference is to the general welfare or 
the public good or detriment. Ordinarily such 
discretion ought not to be and is not delegated 
where licenses are required for the exercise of 
private rights. It may be delegated, however, 
where a primary policy of prohibition is to be 
relaxed under conditions of emergency or of 
exceptional hardship; there is then a dispensing 
rather than a licensing power; but modem leg- 
islative practise does not favor unregulated dis- 
pensing powers. 

Of special importance is the question whether 
administrative discretion in granting or refusing 
a license may take into consideration community 
need and adequacy of existing supply. Formerly 
in the United States and now in Europe these 
were expressly made legitimate considerations 
in the licensing of the retail sale of intoxicating 
liquors. In the United States the same consid- 
erations underlie the “certificate of convenience 
and necessity” authorizing new public utility 
undertakings. Restriction to the need of the 
community is tinged with monopoly; and while 
monopoly may be justifiable it may lead to grave 
abuses, such as those connected with grant of 
monopolistic privileges in the past. The Ger- 
man Industrial Code {Reichsgewerbeordnung) 
therefore takes care to specify the cases in which 
alone the question of need may enter into licens- 
ing discretion; and the German Insurance Law 
of 1901, otherwise granting wide discretionary 
powers, expressly excludes the consideration of 
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need. The recent tendency in the United States 
has been to recognize in this respect the in- 
herently monopolistic character of public utili- 
ties; this character has, however, been extended 
but slowly to other classes of business, such as 
banks or savings banks, and it is extremely sig- 
nificant that with regard to the business of man- 
ufacturing ice the United States Supreme Court 
declared the requirement of a “certificate of 
convenience and necessity” to be inconsistent 
with the constitutional guaranty of liberty [New 
State Ice Co. v. Liebmann, 52 S. Ct. 371 (1932)]. 

A discretionary licensing power is very much 
widened if the grant of the license may be bur- 
dened with conditions to be observed by the 
licensee. According to the better opinion this 
may not be done without express legislative 
authority. If the law is explicit as to power but 
also specifies the permissible conditions, the 
delegation of discretion is at least definitely cir- 
cumscribed. But if the grant of power to attach 
conditions is unqualified, the only limitation is 
the one implied by law, that the condition must 
relate to matters within the general jurisdiction 
of the licensing authority and within the scope 
of the subject matter regulated [Ann Arbor R. C. 
V. U. S., 281 U. S. 658 (1930)], and the result 
is a licensing discretion of extraordinary extent, 
permitting the laying down of rules not merely 
not expressed in the statute book but also vary- 
ing from case to case. This power to impose 
conditions is a conspicuous feature accompany- 
ing some of the most important licensing re- 
quirements introduced by the Transportation 
Act of 1920. While it is difficult to foresee all its 
implications, its development will be watched 
with great interest; and it is fortunate in this 
respect that the reasoned decisions of the Inter- 
state Commerce Commission will permit the 
tracing of the principles upon which the power 
purports to be exercised. 

The question of the authorities to be vested 
with licensing powers can be answered only by 
a survey of the entire problem of administrative 
organization, for the power is apt to be reserved 
to the organ having principal charge of the sub- 
ject matter of regulation, if not to the head of 
the administration. In England certain licensing 
powers continue to be exercised by justices of 
the peace, who were originally in many respects 
the principal local authority; the function is else- 
where not generally regarded as appropriate for 
either courts or judges. The German Industrial 
Code prescribes (sect. 21) that in the matter of 
licenses for noxious trades either the original 
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decision or the decision on appeal must be made 
by a board; but neither in England nor in the 
United States is there any clear evidence of a 
similar policy in favor of boards or commissions, 
and in the United States many important licens- 
ing powers are vested in heads of departments. 

Procedural provisions of licensing laws serve 
the purpose either of safeguarding the public 
interest or of preventing injustice to the appli- 
cant. The former is the more important and is 
achieved principally through prescribed forms 
of applications and notice requirements. As a 
matter of principle the applicant himself is 
equitably entitled to fair consideration; but since 
through his application he has automatically a 
chance to present his case and since he has also 
a common law remedy of mandamus in case of 
arbitrary refusal, the occasional failure of the 
licensing statute to make provision for hearing 
presents no constitutional question. On the other 
hand, the Transportation Act of 1920 requires 
in a number of important cases that applications 
for permits or certificates shall be acted upon 
only after a hearing, and this is judicially inter- 
preted as meaning that grant or refusal, as the 
case may be, must be supported by record evi- 
dence. A discretion that would otherwise be 
judicially uncontrollable by reason of the lati- 
tude of permissible considerations may in this 
way be tied to factual substantiation reviewable 
by a court [Chicago Junction Case, 264 U. S. 
258 (1924)]. 

Where a license relates to some pursuit or 
activity extending over a period of time, the 
question of its revocability becomes important. 
There is no general common law or statutory 
rule that makes any license whatever revocable 
for cause; if the particular licensing statute is 
silent, the license is irrevocable. It is impossible 
to generalize upon legislative policy in this re- 
spect, save perhaps in Germany, where the In- 
dustrial Code (sect. 143) forbids revocation 
except in cases specified by federal law. The 
English liquor licensing act, in many respects a 
model, is extremely conservative in this matter; 
the licensing powers introduced by the United 
States Transportation Act of 1920 are unaccom- 
panied by powers of revocation; New York pur- 
sues different policies with regard to banking 
and to insurance; Illinois has standardized the 
revocation of all professional licenses. Perhaps 
the observation may be hazarded that the pres- 
ent American tendency is to make professional 
or occupational licenses revocable for cause (but 
not at pleasure), that if causes are specified they 
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may include default or delinquency not amount- 
ing to crime, and that revocation is more com- 
monly administrative than judicial, under ele- 
mentary procedural safeguards and subject to 
judicial review upon common law principles. 

Time limits on the grant of a license serve in 
a measure as a substitute for a power of revoca- 
tion and have occasionally been urged with that 
object in view. In addition to those cases where 
the nature of the subject matter makes tempo- 
rary licenses appropriate the practise is possible 
in connection with trades, occupations and pro- 
fessions. Unless there is practical assurance of 
renewal, preferably with special legal facilities 
for that purpose, a brief license tenure will not 
aid the morale of the occupation. German legis- 
lation is for this reason definitely opposed to 
time limits, but they are quite common in Eng- 
land and the United States. 

Toward the middle of the nineteenth century 
it was possible to discern in the course of legis- 
lation a tendency hostile to the multiplication of 
license requirements: by the constitution of 1846 
New York had abrogated its inspection law, 
which had started at an early period in the his- 
tory of the state as measures for certifying com- 
modities and had apparently degenerated into a 
mere method of fee exactions; the Prussian law 
of 1845 inaugurated the principle of freedom 
of vocation, which was later carried into the 
German Industrial Code of 1869; England was 
dominated by ideas of laissez faire, which still 
survive in the absence of license requirements 
for banking and insurance; and American fed- 
eral regulation was as yet confined to water 
borne commerce. 

The German Industrial Code, first enacted at 
the height of the era of economic freedom, leaves 
positive licensing legislation to the states but 
establishes nationally operative principles as to 
what businesses may be subjected to license re- 
quirements. This comes quite close to estab- 
lishing a constitutional status of freedom, but 
the act leaves outside of its scope very important 
fields of activity (the practise of law, education, 
insurance, mining, railway transportation). The 
main consideration in favor of licensability ap- 
pears to be the possible tendency of a business 
to degenerate into a nuisance or its traditional 
connection with fraud or immorality; but with- 
out careful analysis any summary must be some- 
what misleading. There is nothing in England 
or the United States comparable to this com- 
prehensive legislative view. In the latter country 
sporadic decisions declaring a constitutional 


right to exemption from license requirements 
(plumbers in Washington, accountants in Illi- 
nois) proceed on no clear theory, and it is easier 
to recognize a sphere of practical and customary 
than one of constitutional freedom. 

In the United States the former qualification 
tests for crafts have largely disappeared, and 
common labor and employment (except of sea- 
men and occasionally of miners) have become 
free and unchecked; certification systems are 
adopted where they are indispensable to the 
operation of a prohibitory policy, as in connec- 
tion with child labor, but they would be repudi- 
ated, for example, as a means of making the 
restriction of hours of labor of females more 
effective. Commercial and industrial enterprise 
as such has remained notably free, and it is 
particularly significant that corporate facilities 
are no longer regarded as matter of licensing but 
virtually as merely matter of registration. Sci- 
ence, art and literature are generally free and 
the constitutional freedom of the press prevents 
the licensing of publications, just as religious 
freedom forbids qualification requirements for 
ministers. I’he freedom of art does not extend 
to public amusements; and although there is no 
censorship of the stage through licensing re- 
quirements, there is such censorship of moving 
pictures. There are systems of certifying public 
but not private teachers; educational institutions 
are free in most of the American states. Licens- 
ing requirements now generally apply to public 
utilities, banking, insurance and the professions. 
Where a particular service aspires toward a pro- 
fessional status, the pressure for qualification 
requirements and therefore for licensing comes 
from within, as in the case of realtors, account- 
ants, nurses and social workers; in the case of 
dealers in securities and perhaps of insurance 
agents it seems to come from outside. Often the 
movement begins with certification facilities or 
designation privileges; the optional then tends 
to transform itself into a compulsory system. 

Where safety, health and morals are involved, 
where private activities trench upon the conser- 
vation of public resources or where nationalistic 
interests are to be safeguarded, the license al- 
ways suggests itself as a ready means of making 
regulation more effective, if only as a temporary 
measure pending the discovery of substantial 
principles of regulation. 

Although general statements of tendency are 
hazardous, there seems to be evident at present 
a trend toward better safeguarding of the meth- 
ods of licensing. This is manifested in part in a 
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reduction or elimination of the discretionary 
factor, in part in an increasing attention to or- 
ganization procedure and review. Where some 
particular branch of regulation has a long legis- 
lative history, where interests subject to regula- 
tion are strongly intrenched or where a licensing 
policy is politically contested, considerable at- 
tention is likely to be given to administrative 
detail, whereas unqualified powers are apt to 
accompany an unclarified legislative policy; the 
minutiae of regulation in the English Licensing 
(Consolidation) Act of 1910 contrast in this re- 
spect with the few words of the English Petro- 
leum Act of 1918. 

As compared with the nineteenth century the 
present is an era of intensive governmental regu- 
lation. Even without a disposition to enhance 
official powers, perhaps notwithstanding a strong 
feeling against bureaucratic government, there 
are many fields in which administrative inter- 
vention and even administrative discretion are 
indispensable. The choice in these fields lies 
between administrative orders and administra- 
tive licenses. The former probably represent a 
more conservative exercise of public power; but 
with the burden of initiative thrown upon the 
government, the check is likely to be sporadic 
and confined to exceptional cases. A licensing 
system is the path of least resistance; it lends 
itself equally to wide discretion and to non- 
discretion, and private interests are usually able 
to accommodate themselves to it without undue 
difficulty. It is so convenient a method of check- 
ing the observance of governmental regulations 
that its permanence in the economy of legislation 
and administration appears to be assured; but 
the elaboration of administrative detail with a 
view to the most effective reconciliation of pub- 
lic and private interest will necessarily be a 
matter of prolonged experimentation. 
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Encyclopaedia of the Laws of England, vol. vni (2nd ed. 
London 1907) p. 166-255; Rohrscheidt, Kurt von, 
Vom Zunftzzvange zur Gezverbcfreiheit (Berlin 1898); 
Pribram, Karl, Geschichte der osterreichischcn Gewerbe^ 
politik (Leipsic 1907); Lagenstein, Fritz, Die Ge- 
zverbepolizeierlaubnis, Abhandlungen aus dem Staats- 
Verwaltungs- und Vdlkerrecht, vol. xi, pt. 2 (Tubin- 
gen 1912); Schlosser, A., Die Widerrufiichkeit der 
Polizeierlaubnisse {GveiisrwAld 1917); Bry, G. E., Cours 
Mdmentaire de legislation industrielle, ed. by E. E. H. 
Perreau (6th ed. Paris 1921); Catlin, G. E. G., Liquor 
Control (London 1931), especially ch. vii; Greenwood, 
H. J., Liquor Licensing System (Leeds 1924). 

LIEBEN, RICHARD (1842-1919), Austrian 
economist. Lieben studied at the polytechnic 
schools of Vienna and Karlsruhe and afterwards 
entered the banking house of Auspitz, Lieben 
and Company in Vienna. He was vice president 
of the Handels- Akademic and of the court of 
arbitration of the exchange. During the inquiry 
concerning the reform of the Austrian currency 
in 1892 Lieben advocated the adoption of the 
gold standard and argued convincingly that the 
ratio of the old silver currency to the new gold 
currency be determined according to the market 
value prevailing at the introduction of the new 
currency. 

Lieben’s most important contribution was his 
collaboration with Auspitz in their work JJnter- 
suchungen iiher die Theorie des Preises (Leip- 
sic 1889). This outstanding contribution to 
mathematical economics presents a unified 
treatment of price as the central problem of eco- 
nomic theory; wages, rent and interest are treated 
as particular aspects of the general price prob- 
lem. Starting from the concept of marginal 
utility the authors give an original graphic ex- 
position of utility and cost curves and their re- 
spective derivatives — demand and supply curves 
— and arrive at the theory of general equilibrium. 
The analysis is pursued under the assumption 
both of stable and of variable estimations of the 
value of money. In the French translation of the 
Untersuchungen {Recherches sur la theorie dti 
priXy 2 vols., Paris 1914) Lieben revised the 
theory which he had formerly held and de- 
fended against the criticism of Walras, that the 
supply and demand curves of a particular com- 
modity can meet only at a single point. 

Otto Weinberger 
Consult; Weinberger, Otto, “Rudolf Auspitz und 
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Richard Lichen’* in Zeitschrift fiir die gesamte Staats- 
wissenschaft, vol. xci (1931) 457-92; Pareto, Vilfredo, 
“La teoria dei prezzi dei Signori Auspitz e Lichen e le 
osservazioni del professore Walras” in Giornale degli 
economisti, 2nd set., vol. iv (1892) 201-39; Zawadzki, 
Wladyslaw, Les mathimatiques appliquies d V^conomie 
politique (Paris 1914) p. 307-1 5. 

LIEBER, FRANCIS (1800-72), German- 
American political philosopher and publicist. 
Born in Berlin, Lieber served two terms in Ger- 
man prisons for his liberal activities and in 1827 
emigrated to the United States. He entered 
actively into the cultural and political life of 
America. He compiled the Encyclopaedia Ameri- 
cana (13 vols., Philadelphia 1829-33), based in 
general upon Brockhaus’ Conversations-Lexikon. 
From 1835 to 1856 he served as professor of his- 
tory and political economy at South Carolina 
College and afterwards at Columbia University 
as professor of history and political science 
(1857-65) and professor of constitutional history 
and public law (1865-72). He was a thorough- 
going American nationalist: his numerous 
theoretical writings, notably the Manual of 
Political Ethics and Civil Liberty and Self- 
Governmenty supplied a philosophical basis for a 
policy of national supremacy in the federal 
union. He took the principal part in the work 
of a commission appointed by President Lincoln 
in 1862 to prepare a code of rules for the armies 
of the United States. Promulgated in April, 
1863, as “Instructions for the Government of 
the Armies of the United States in the Field” 
(United States, Adjutant General’s Office, Gen- 
eral Orders^ no. too), this code has been ac- 
cepted as the basis of subsequent American and 
European codifications of rules for warfare on 
land. As a political theorist Lieber repudiated 
the doctrine of social contract and rejected also 
“natural rights” in the sense of liberties retained 
from a prepolitical “state of nature.” A nation 
he defined as a people made spontaneously co- 
operative by a common language and cultural 
tradition and by a common territorial habitation. 
In a somewhat vague theory he interpreted po- 
litical sovereignty as an authority naturally in- 
herent in a nation, manifested in a national pub- 
lic opinion and “the source of all other political 
authority” yet restrained in its actual power by a 
balanced distribution of functions among central 
governing agencies, by a concession of wide 
powers of self-government to local bodies and by 
the maintenance of an independent judiciary sus- 
taining “natural” rights — rights, that is, which 
are essential to the normal development of man 


in society and which receive persistent recogni- 
tion in the traditional institutions and guaranties 
of a “common law.” Lieber showed no striking 
originality in his political theory, and his style is 
somewhat prolix; but the comprehensive and 
systematic form of his writings and their breadth 
of philosophical and historical vision gave them 
great influence upon later American theorists, 
notably Theodore D. Woolsey and John W. 
Burgess. 

Francis W. Coker 

Important works'. Manual of Political EthicSy 2 vols. 
(Boston 1838-39; 2nd ed. rev. by T. D. Woolsey, 
Philadelphia 1875); Legal and Political Hermeneutics 
(Boston 1839, 3rd ed. St. Louis 1880); On Civil Liberty 
and Self-Government (Philadelphia 1853; 3rd rev. ed. 
by T. D. Woolsey, Philadelphia 1874); Miscellaneous 
Writings^ ed. by D. C. Gilman, 2 vols. (Philadelphia 
1881). 

Consult: Harley, Lewis R., Francis Lieber y His Life and 
Political Philosophy (New York 1899); Life and Letters 
of Francis Lieber, ed. by Thomas Perry (Boston 1882); 
Nys, Ernest, “Francis Lieber: His Life and Work,” 
tr. from French ms. by C. G. Fenwick and W. C. 
Carpenter, and Root, Elihu, “Francis Lieber” in 
American Journal of International Law, vol. v (1911) 
84-117, 355-93, and vol. vii (1913) 453~69; Farring- 
ton, V. L., Main Currents in American Thought, 3 vols. 
(New York 1927-30) vol. ii, p. 93-98, and vol. iii, p. 
119-20. 

LIEBERMANN, AARON SAMUEL (c. 1840- 
80), Jewish socialist. Liebermann was bom near 
Grodno. After an orthodox religious education 
and thorough training in Hebrew and the Tal- 
mud, in 1869 he entered the Technological In- 
stitue in St. Petersburg. In 1874 he led a revo- 
lutionary agitation in Vilna; pursued by the 
police he fled to London, where he founded a 
Jewish section of the Russian Social Revolu- 
tionary party and in 1 876 the first Jewish trade 
union. He then moved to Vienna, where in 1877 
he edited Hahnet (The tmth), the first Jewish 
socialist periodical in the Hebrew tongue. After 
serving prison sentences in Austria and Prussia 
he emigrated to the United States. 

Liebermann was one of the first to discern the 
beginnings of class diflFerentiation in the Jewish 
masses of the 1870’s and to perceive the need and 
possibility of forming independent Jewish so- 
cialist organizations within the major socialist 
movements of the various countries. He was in- 
spired by Lavrov’s call to the Russian intelli- 
gentsia to go to the people and he called upon 
the Jewish intellectuab to bring the message of 
socialism to the Jewish masses. Keenly apprecia- 
tive of the cultural values of the Jewish heritage, 
he combined his socialist ideal with the ideal of 
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Jewish national regeneration and the revival of 
the Hebrew language. Although Liebermann's 
activity was short lived and its immediate effect 
but slight, his work was significant because of its 
influence on the subsequent Jewish socialist 
movement. 

Jakob Lestschinsky 

Works: Kithe A. S. Liebemiann, ed. by M. Berkowitz 
(Tel Aviv 1928). 

Consult: Tscherikower, A., *‘Der onhoib fun der 
yiddisher sotzialistisher bavegung** in Yiddisher 
Visnshaftlicher Institut, Historishe Sektzye, His- 
torishe shriften, vol. i (Warsaw 1929) p. 469-532; 
Zitron, S. L., “Die ersten Sozialisten in der hebr§- 
ischen Literatur” in Jude, vol. iii (1918-19) 394- 
404; Burgin, H., Die geshichte fun der yiddisher arbeiter- 
bavegung (in Yiddish) (New York 1915) p. 22-27, 

3^43. 

LIEBERMANN,FELIX(i85i-i 925), German 
historian, legal scholar and philologist. Lieber- 
mann was bom in Berlin and was the son of a 
prominent Jewish textile manufacturer. In 1869 
after completing his studies at the Werder Gym- 
nasium in Berlin he spent nearly four years in 
business. He visited England, where he became 
proficient in the English tongue and acquired a 
keen interest in English institutional history. 
Since his main intellectual interests already lay 
in the direction of Germanic history and institu- 
tions he decided to forsake business for the life 
of a scholar. After attending lectures by Momm- 
sen and Droysen at Berlin he continued his 
Germanic studies at Gottingen under Waitz, 
Pauli and Frensdorff, and there he learned also 
the rudiments of palaeography and laid the 
foundations of a broad culture. In 1875 he pub- 
lished as his doctoral dissertation at Gottingen 
the remarkable Einleitung in den Dialogus de 
Scaccario (Gottingen 1875), a work in which he 
gave abundant evidence of his exceptional pow- 
ers as a textual critic and historian. Thereafter 
his chief interests in scholarship were centered 
in the English aspects of the history of Germanic 
laws and institutions; he became universally rec- 
ognized as one of the most eminent mediaevalists 
and in particular as the foremost authority on the 
laws of the Anglo-Saxons and the legal literature 
of the Norman period of English history. 

Liebermann was for a time on the editorial 
committee of the Monumenta Germaniae historica 
and prepared two volumes himself for the series. 
In numerous writings, which appeared from 
1892 to 1901, he restored the law books of the 
Norman age; by his editions of contemporary 
treatises on Normanized Anglo-Saxon law he il- 
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lumined important aspects of the law of post- 
Conquest times; and from Anglo-Norman texts 
based on Anglo-Saxon sources he recovered 
much of the early English law before it had been 
subjected to Norman influence. Liebermann^s 
most important work is Die Gesetze der Angel- 
sachsen (3 vols., Halle 1903-16), which engaged 
most of his time for nearly thirty years. It was 
prepared at the request of the Savigny-Stiftung 
fiir Rechtsgeschichte, with the support of Kon- 
rad von Maurer and Heinrich Brunner. The 
work consists of a careful edition of the Anglo- 
Saxon laws, translation into German of all the 
original texts, a dictionary of the words used in 
the text, a glossary of the subject matter and in- 
troductions and explanatory notes to all the texts. 
The importance of this monumental work is that 
it established a text of the sources in keeping with 
the critical standards of modem times and pro- 
vided a scholarly apparatus for the illumination 
of the text. While it has not entirely displaced 
some of the earlier editions of the Anglo-Saxon 
laws, notably Reinhold Schmid’s Gesetze der 
Angelsachsen (Leipsic 1832, 2nd ed. 1858), it is 
nevertheless rightly regarded by scholars as one 
of the most important of all source books for the 
study of early English laws and institutions and 
within the field it covers as an indispensable 
guide in research. In addition to the works al- 
ready mentioned Liebermann published many 
valuable articles and essays dealing with aspects 
of mediaeval history, especially the legal and 
institutional history of England. 

H. D. Hazeltine 

Consult: Brandi, A., in Archiv fiir das Studium der 
neueren Sprachen und Literaturen, vol. cl (1926) 1-5; 
Heymann, Ernst, in Zeitschrift der Savigny-Stiftung 
fiir Rechtsgeschichte y Germanistische Abteilung, vol. 
xlvi (1926) xxiii-xxxix; Tout, T. F., in History ^ vol. x 
(1925-26) 311-19; Davis, H. W. C., in English His- 
torical Review^ vol. xli (1926) 91-97; Maitland, F. W., 
Collected Papers, ed. by H. A. L. Fisher, 3 vols. 
(Cambridge, Eng. 1911) vol. iii, p. 447 - 73 « 

LIEBIG, FREIHERR JUSTUS VON (1803- 
73), German chemist, pioneer in the application 
of chemistry to agriculture. After preliminary 
studies in natural science at Bonn and Erlangen 
Liebig went to Paris in 1822. There he made 
the friendship of Alexander von Humboldt, who 
introduced him to the laboratory of Gay-Lussac 
and later helped him to secure a professorship 
at the University of Giessen. He immediately 
established a laboratory to provide practical in- 
stmction, and through his effective presentation 
of the results of his investigation he soon made 
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Giessen the center of German chemical teaching 
and research, A large number of European and 
American students, who were to become world 
famous theoretical and applied chemists, re- 
ceived their training under his direction. 

Liebig’s interest in the application of chem- 
istry to agriculture grew directly out of his the- 
oretical work in organic chemistry, which dem- 
onstrated that so-called organic products can 
be created in the laboratory out of inorganic 
substances. In 1840 he made his report to the 
British Association for the Advancement of Sci- 
ence on organic chemistry and its applications 
to agriculture and physiology. In this treatise, 
revised and improved by him in numerous edi- 
tions during his lifetime, he attacked the pre- 
vailing humus theory of plant growth, which 
held that plants derive all their nourishment 
from the decayed organic matter in the soil, and 
maintained that plants derive their carbon and 
nitrogen from the carbon dioxide and ammonia 
in the atmosphere while their other food ele- 
ments, such as potassium, phosphorus, lime and 
soda, come ultimately from the minerals in the 
soil. These must be periodically replenished if 
fertility is to be maintained. He further devel- 
oped the principle, later formulated as the Law 
of the Minimum, that “by the deficiency or 
absence of one necessary constituent, all the 
others being present, the soil is rendered barren 
for all those crops to the life of which that one 
constituent is indispensable.” The determination 
of the indispensable elements for a given crop 
is obtainable through the analysis of the ash 
content of that plant, thus putting the whole 
problem of fertilizer on a quantitative scientific 
basis. For many years Liebig conducted prac- 
tical experiments to determine the best methods 
for applying mineral fertilizer to the soils. Origi- 
nally he applied the fertilizer in insoluble form, 
fearing that it would otherwise be washed away 
by rain; later he recognized his mistake and 
found that the soil itself has a capacity for ab- 
sorbing and holding soluble minerals. 

It is not to Liebig’s discredit that his theories 
concerning plant nitrogen were later proved 
erroneous; investigations in the i88o’s demon- 
strated that leguminous plants alone have the 
capacity of fixating nitrogen from the atmos- 
phere. All other plants depend for their nitrogen 
supply on plant or animal fertilizer or on chem- 
icals derived either from such sources or (since 
the beginning of the twentieth century) from 
electrical synthesis of atmospheric nitrogen. 
Leguminous plants, however, may be grown 


without a nitrogen supply in the soil or may be 
used to enrich the soil for other crops by being 
plowed in as green manure. Subsequent research 
has also shown that Liebig’s emphasis on arti- 
ficial manures underestimated the importance of 
natural fertilizers, which serve to improve the 
texture of the soil and to conserve its moisture. 

Without disparaging the work of other chem- 
ists who worked in this field — Boussingault in 
France and Lawes and Gilbert in England — 
Liebig may be regarded as the real founder of 
modern agricultural chemistry; more than any 
other he is responsible for the revolution in agri- 
culture created by the use of artificial fertilizers. 

Fritz Giesecke 

Important tvorks: Die Chemie in ihrer Anwendung auf 
Agrikultur und Physiologie (Brunswick 1840; 9th ed. 
by Philipp Zoller, 1876), pt. i tr. by Lyon Playfair 
(4th ed. London 1847), and pt. ii tr. by John Blyth 
from 7th German ed. as The Natural Laws of Hus- 
bandry (London 1863); Grundsdtze der Agrikultur- 
ChemiCy mit Rucksicht auf die in England angestellten 
Untersuchungen (Brunswick 1855, 2nd ed. 1855), Eng- 
lish translation (London 1855); Uber Theorie und 
Praxis in der Landwirthschaft (Brunswick 1856); 
Naturwissenschaftliche Briefe uber die moderne Land- 
wirthschaft (Munich 1859), tr. and ed. by John Blyth 
(I^ndon 1859). 

Consult'. Liebig, Justus von, ‘‘Justus von Liebig, 
Eigcnhandige biographische Aufzeichnungen,” ed. by 
Georg von Liebig in Deutsche Rundschau^ vol. Ixvi 
(1891) 30-39, tr. by J. C. Brown in Chemical News, 
vol. Ixiii (1891) 265-67, 276-78, reprinted in Smith- 
sonian Institution, Annued Report, iSgo-gi (1893) 
257 -68; Volhard, Justus von Liebig, 2 vols. (Leipsic 
1909); Shenstone, W. A., Justus von Liebig: His Life 
and Work (London 1895); Honcamp, F., Justus 
Liebig und setn Einfluss auf die Entwicklung der Land- 
wirtscluift, Rostocker UniversitJlts-Reden, no. 6 (Ros- 
tock 1928); Goltz, Theodor von der, Geschichte der 
deutschen Landwirtschaft, 2 vols. (Stuttgart 1902-03) 
vol. ii, p. 277-300. For contemporary criticism of 
Liebig’s work, see Lawes, J. B., and Gilbert, J. II., 
“On Agricultural Chemistry, Especially in Relation 
to the Mineral Theory of Baron Liebig,” and “On 
Some Points Connected with Agricultural Chemistry” 
in Royal Agricultural Society of England, journed, 
vol. xii (1851) 1-40, and vol. xvi (1855) 41 1-502. 

LIEBKNECHT, KARL (1871-1919), German 
socialist leader. Karl Liebknecht, whose father 
Wilhelm Liebknecht was one of the founders 
and recognized leaders of the German Social 
Democratic movement, was an outstanding rep- 
resentative of left wing socialism. A la’wyer by 
profession, in 1908 he became a member of the 
Prussian Chamber of Deputies and in 1912 a 
member of the German Reichstag, and he en- 
gaged actively in the struggle for more militant 
party tactics. He particularly opposed German 
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militarism; this opposition, which he linked up 
with the demand for a more revolutionary so- 
cialist policy, met with much sympathy, espe- 
cially among the socialist youth organizations. 

At the outbreak of the World War Liebknecht 
was one of the few in the Social Democratic 
Reichstag delegation who were opposed to the 
war and to the granting of war credits. At the 
caucus on August 4, 1914, however, he yielded 
to party discipline and voted for the credits. In 
December, 1914, he voted as the only Social 
Democratic deputy against the new demand for 
credit, an act which acquired world significance 
and strengthened the antiwar minority in the 
socialist International. Together with Rosa 
Luxemburg he founded the Spartakusbund, 
which condemned the official socialist support 
of the war and proclaimed, at first only within 
the Social Democratic party and then directly 
among the masses as well, the revolutionary 
struggle against the German government and its 
policy. In order to suppress Liebknecht’s activi- 
ties the government called him to military serv- 
ice, but in 1916 he took part as an active soldier 
in an antiwar street demonstration in Berlin. He 
was arrested and sentenced by a war tribunal to 
four years’ imprisonment, which won him much 
sympathy as a martyr to the cause of peace and 
workers’ freedom even beyond the circle of the 
Spartakusbund. In October, 1918, he was liber- 
ated by an amnesty. 

While it was Liebknecht who struck the first 
blows for liberty on behalf of the revolutionary 
workers of Germany, the November revolution 
of 1918 not only took place without his assistance 
but was in fact guided by forces foreign to his 
ideas; thus from the very first Liebknecht came 
into sharp opposition to the new German so- 
cialist-republican government. He advocated al- 
liance with the Russian Bolsheviks, although, like 
Rosa Luxemburg, he did not approve of their 
theory and practise in important details. In De- 
cember, 1918, the Spartakusbund became the 
Communist party of Germany. Liebknecht had 
no illusion that the greater part of the German 
people was ready for a communist revolution and 
therefore urged a preparatory campaign of agita- 
tion and organization. When, however, an up- 
rising of revolutionary workers broke out in 
January, 1919, both Liebknecht and Rosa Lux- 
emburg threw in their lot with the combatants. 
After the suppression of the January uprising by 
the socialist-republican government Liebknecht 
was murdered by a group of monarchist officers. 
He was essentially an agitator and organizer, not 
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a theorist; his significance lies in the practical 
role which he played at a critical moment in the 
development of the German socialist movement. 

Arthur Rosenberg 

Important works'. Militarimnis und Antimil itarismus 
(Berlin 1907), tr. as Militarism (New York 1917); The 
Future Belongs to the People ^ Speeches Made since the 
Beginning of the War, ed. and tr. by S. Zimand (New 
York 1918); Reden und Aufsiitze (Hamburg 1921); 
Polifische Aufseichnungen aus seinem Naehlass, ge~ 
schrieben in denjahren IQ17-18 (Berlin 1921); Studien 
uber die Bewegungsgesetze der gesellschafthchen Ent- 
wicklung (Munich 1922). 

Consult'. Schumann, Harry, Karl Liebknecht: ein 
unpolitisches Bild seiner Persdnlichkeit (Dresden 1919); 
Zinoviev, G., and Trotzky, L., Karl Liebknecht und 
Rosa Luxemburg (Petrograd 1920); Radek, Karl, Rosa 
Luxemburg^ Karl Liebknecht, Leo Jogiches (Hamburg 
1921); Kautsky, K., Rosa Luxemburg, Karl Liebknecht, 
Leo Jogiches; thre Bedeutung fUr die deutsche SoziaL 
demokratie (Berlin 1921); Adler, Max, Helden der 
sozialen Revolution (Berlin 1926) ch. iii; Lair, Maurice, 
“Karl Liebknecht** in Revue des sciences politiques, 
vol. 1 (1927) 349-92- 

LIEBKNECHT, WILHELM (1826-1900), 
German socialist leader. The Liebknecht family 
was one of scholars and state officials related to 
Luther. Liebknecht studied theology, philoso- 
phy and philology at the universities of Giessen 
and Berlin, from which he was dismissed on 
account of his socialist and Polish sympathies. 
He took part in the German Revolution of 1848 
and after its collapse found an asylum in Lon- 
don, where he lived as newspaper correspondent 
and teacher until 1862. 

In London Liebknecht associated with Karl 
Marx, by whom he was greatly influenced but 
with whom also he already disagreed on many 
fundamental issues. He was not a consistent 
Marxist; his democratic ideology clashed with 
the Marxist conception of class struggle and 
revolutionary dictatorship. He remained essen- 
tially a Forty-Eighter, striving for a Germania 
magna gathering all her children into a united 
commonwealth governed by the principles of 
human freedom and social justice. Liebknecht 
passionately abhorred Bismarckian statecraft. In 
1862 he joined the editorial staff of the Berlin 
Norddeutsche allgemeine Zeitung, but as soon as 
he became aware that it was in the service of 
Bismarck he resigned his position. The govern- 
ment took its revenge and expelled him from 
Prussia, whereupon he removed in 1865 to Leip- 
sic, won August Bebel for socialism and helped 
to organize the democratic-socialist elements 
into the Eisenach party in opposition to the 
Lassallean General Workers’ Union, which be- 
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tween 1867 and 1870 favored Prussian policy. 
As member of the Reichstag in 1870 he fearlessly 
opposed the war with France and together with 
Bebel voted against the military appropriations. 
Later in a pamphlet Die Emser Depesche (Nurem- 
berg 1891, 7th ed. 1899) he revealed to the 
world Bismarck’s falsification of the Ems dis- 
patch (July, 1870), which precipitated the Fran- 
co-Prussian War. In 1893 Bismarck acknowl- 
edged Liebknecht’s critical acumen by publicly 
admitting that he had “altered the Ems dispatch 
from a chamade into 2i fanfare.** For his interna- 
tional, pacifist attitude Liebknecht was charged 
in 1872 at Leipsic with high treason and sen- 
tenced to two years’ detention in a fortress. His 
speeches at the trial were instinct with courage 
and eloquence; he transformed the court into a 
platform for socialist agitation. 

Except in the years 1868 and 1869, during 
which he sometimes expressed social revolution- 
ary ideas, Liebknecht worked to the end of his 
life for peaceful social reform and democratic 
institutions. After the unification of the Eisenach 
party with the Lassalleans at Gotha in 1875 he 
was among the leaders who drew upon them- 
selves Marx’ sharp criticism of the Gotha pro- 
gram as an abandonment of revolutionary ob- 
jectives and tactics. In the period 1898-1900 he 
fought against the revisionism of Eduard Bern- 
stein and others who wished to adapt the revo- 
lutionary theory of the party to its moderate 
social reform practises; he adopted the official 
centrist position of the party. At the age of 
seventy Liebknecht went to prison for four 
months on a charge of quasi-lese majesty. He 
edited the leading party paper, Vorzvdrts, played 
an important role in party life during the period 
of Bismarck’s antisocialist laws and profoundly 
influenced German socialist journalism; his arti- 
cles served as models to a generation of working 
class writers. 

Max Beer 

Important works'. Uher die politische Stellung der So- 
zial-Demokratie (Leipsic 1869); Wissen ist Macht 
(Zurich 1872, new ed. Berlin 1894); Zur Grund- und 
Bodenfrage (Leipsic 1876); Robert Blum und seine Zeit 
(Nuremberg i888, 2nd ed. 1890); Ein Blick in dieneue 
Welt (Stuttgart 1887); Geschichte der franzSsischen 
Revolution (Berlin 1890); Die Emser Depesche (Nurem- 
berg 1891, 7th ed. 1899); Robert Owen (Nuremberg 
1892); Karl Marx zum Geddchtnis (Nuremberg 1896), 
tr. by E. Untermann (Chicago 1901); Weltpolitik, 
Chinawirren, Transvaalkrieg (Dresden 1900). 

Consult'. Leipziger Hochverratsprozess gegen Liebknecht ^ 
Bebel und Hepner^ ed. by W. Liebknecht and others 
(Berlin 1894); Eisner, Kurt, Wilhelm Liebknecht ^ sein 
Leben und Wirken (2nd ed. Berlin 1906); Lord, R. H., 


The Origins of the War of 1870, New Documents from 
the German Archives, Harvard Historical Studies, no. 
xxviii (Cambridge, Mass. 1924). 

LIEN. The term lien is generally used in Anglo- 
American law to describe any jural privilege 
which secures a debt against an owner’s specific 
property. The historic common law lien was a 
possessory lien on personal property; that is, the 
lienor had the privilege of retaining the posses- 
sion of the debtor’s property until the former’s 
claim with respect to that particular property 
had been satisfied. Possession was the essential 
characteristic of the relationship, because if the 
lienor gave up his possession he lost his privilege. 
On the other hand, the debtor’s title to the prop- 
erty, although divorced from its possession, was 
imimpaired, because the lienor could not by sale 
or otherwise affect the debtor’s title. 

A lien is to be distinguished from a pledge, by 
which possession but not title is transferred, be- 
cause a pledge carries with it a power of sale 
over the property. A lien is also to be distin- 
guished from a mortgage (until recently only of 
real property), by which title but not possession 
is transferred by what purports to be a convey- 
ance to the creditor, subject to a provision calling 
for a reconveyance to the debtor if the debt is 
paid by a certain day. A lien is entirely distinct 
from the debt or obligation which it secures. It is 
only a remedy to compel payment, so that unless 
the debt is paid the extinguishment of the lien 
does not affect the existence of the debt. A lien is 
of course extinguished by payment or by tender 
of payment. As Salmond well puts it, the lien is a 
shadow cast by the debt upon the property of 
the debtor. 

Historically the common law possessory lien 
arose apparently out of the lien which the owner 
of land had for the keep of cattle which had 
strayed on to the land. Such a lien existed as 
early as 1371. A lien was then recognized in the 
case of personal property in the possession of 
innkeepers and next of common carriers, as a 
corollary to the obligatory duty of both these 
classes to serve the general public. By the late 
fifteenth century usage had extended the protec- 
tion of the lien to tailors and other persons who 
had worked on chattels. Ultimately it was held 
that mechanics, artisans and tradesmen gener- 
ally were entitled to the benefit of a lien. The 
early doctrine ultimately developed into the 
general rule that whenever property was de- 
livered by the owner to another for a special pur- 
pose, it might be retained by the latter until the 
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particular debt thereby incurred was discharged. 

Beside this common law lien there grew up 
another type of possessory lien, called the gen- 
eral lien, by which all the property of the debtor 
in the possession of a lienor was retained to se- 
cure general indebtedness due on a general ac- 
count. The courts have always viewed this gen- 
eral lien with distrust, and it has not been widely 
extended. The liens which have been enforced 
most frequently are those of lawyers, banks and 
stockbrokers, all of relatively recent origin. In 
furtherance of commercial transactions it has 
also become established that special or general 
liens can be created by the express agreement of 
the parties where they would otherwise not exist. 

The extension of common law liens by con- 
tractual agreement coincided with the develop- 
ment of equitable doctrines and the creation of 
the equitable lien in certain types of cases, so 
that contractual or quasi-contractual obligations 
could be enforced by a remedy directly against 
the specific property or its proceeds: in con- 
tracts relating to specific property where one 
party had performed or stood ready to perform 
his part of an agreement; in quasi-contracts where 
money or property had been unlawfully obtained, 
it or its proceeds being traceable and being in the 
hands of those who were not able to claim in good 
faith to retain it. In these types of cases courts 
of equity in order to enforce the obligations more 
effectually than by granting merely a pecuniary 
remedy of damages, as at common law, have 
treated the relationship as creating a charge upon 
or hypothecation of the particular thing. An 
equitable lien is therefore a kind of charge or en- 
cumbrance on specific property or its proceeds 
to secure the payment of an obligation directly 
connected with that property. It will at once be 
seen that the equitable lien has wholly departed 
from the necessity for possession inherent in 
the common law lien. The earliest equitable 
lien appears to have been that of an unpaid 
vendor of land, which was recognized at least 
by the late fifteenth century. 

The maritime lien is still another type of lien 
and resembles in some respects both the equi- 
table lien and the hypothec of the civil law. 
Possession of a vessel is hardly ever necessary 
for the creation of maritime liens, which arise 
from tort relations, such as collisions, as well as 
from such contract or quasi-contract relations 
as seamen’s wages, salvage, bottomry and the 
supply of necessaries. Maritime liens adhere 
to a vessel even in the hands of an innocent 
purchaser and upon the theory of the preserva- 
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tion of the res outrank one another inversely 
from the date of original creation, contrary to 
all other kinds of liens. 

The chief defect of the common law lien was 
that the mere right of retention was not coupled 
with a power of sale. This defect was not 
remedied in England until well into the nine- 
teenth century and then by statute only in a 
few cases where there was a duty to serve the 
public — thus in the cases of innkeepers, wharf- 
ingers and railroad companies [Innkeepers Act, 
(1878) 41 & 42 Viet., c. 38, sect, i; Merchant 
Shipping Act, (1894) 57 ^ 5 ^ Viet., c. 60, sects. 
497-98; Railways Clauses Consolidation Act, 
(1845) 8 & 9 Viet., c. 20]. 

In the United States the right of sale has been 
conferred more generally and many new types 
of liens have been created by statute. The state 
of New York, possessing large rural as well as 
large urban interests, may be chosen as typical. 
Apart from mechanics’ liens, its statutes provide 
for liens either with reference to certain things 
or in favor of certain types of persons as fol- 
lows: vessels; monuments, gravestones and 
cemetery structures; labor on stone; artisans for 
work on personal property; hotel, apartment 
hotel, inn, boarding or lodging house keepers; 
factors; bailees of animals; bailees of motor 
vehicles or motor cycles; manufacturers and 
throwsters of silk goods; work on watches, 
clocks and jewelry; truckmen and draymen; 
motion picture film laboratories; chattel mort- 
gages on stocks of merchandise and on canal 
craft; United States government internal reve- 
nue taxes. A simple and fair method is provided 
for the enforcement of all liens by sale of the 
property at public auction, which must be ad- 
vertised; previous notice must be given to the 
debtor, who is afforded an opportunity to 
redeem his property. The statutory right of 
sale has in effect transformed the common law 
lien into a statutory pledge. 

Where more than one lien exists, that which 
is prior in time generally prevails. A prior 
equitable lien is superior to a subsequent legal 
lien by judgment. A common law lien, however, 
is superior to all other rights in the property, 
while on the contrary a statutory or contractual 
lien is subordinate to all prior existing rights in 
the property. Equitable liens are assignable, so 
much so tlwit an assignment of the debt carries 
the lien with it as a necessary incident; but 
common law and statutory liens are generally 
considered to be merely a personal privilege and 
so not assignable; in a few states they may be 
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assigned if the property is simultaneously de- 
livered to the assignee. 

Legal privileges analogous to the lien exist in 
continental countries either by way of so-called 
rights of retention or by way of preferences 
which in effect create implied hypothecs; that 
is, rights of pledge, arising by operation of law. 
The presence of the former in continental legal 
systems may be ascribed primarily to their 
development in German common law doctrine, 
which thus again showed the influence of the 
Germanic emphasis upon possession. The pref- 
erences of the continental law may be traced to 
the Roman law of implied hypothec, which 
might extend either to all or to some particular 
part of the property of a debtor. It seems, 
however, that in the later Roman law the excep- 
tio doli generalis in effect secured rights of re- 
tention, since it was available against claims the 
assertion of which for some reason would have 
been unequitable. 

The French Civil Code shows plainly the 
influence of the Roman law. Its sytem is prima- 
rily one of preferences or implied hypothecs. 
A preference is defined by the code as “a right 
which the nature of the claim gives to a creditor 
to be preferred to other creditors, even mort- 
gagees" (§2095). Such preferences are general, 
applying to all of a debtor’s property, when the 
claim is for funeral expenses, expenses of the 
last illness, servants’ wages for the previous and 
the current year and the like (§2101); or par- 
ticular, applying only to specified objects of 
personal property, as, for example, to a thing 
for expenses incurred in keeping it in repair, to 
the effects of a traveler for board furnished by 
an innkeeper or to a thing carried for expenses 
of carriage (§2102). Pure rights of retention 
exist in favor of unpaid vendors (Civ. §§1612, 
1613), innkeepers and carriers (Civ. §§1782, 
1948, 1952) which are essentially similar to the 
common law liens but which are exceptional in 
the general legal scheme of France. Other 
privileges are created by the Code of Commerce 
for the charges of factors (§95); for freight 
(§§307, 308); and for maritime claims generally 
(§191), in which case the lien is on the ship. 

The German Civil Code recognizes a general 
right of retention subject to Konnexitdt\ that is, 
to some connection between claims (§273). In 
certain cases, however, a right of retention is 
expressly negatived. Ordinarily there is no right 
of sale, but this exists in particular cases where 
the code adds a right to pledge; thus in the case 
of lessors and lessees, contractors, and inn- 


keepers under certain circumstances (§§5 59,585, 
590, 647, 704). The German Code of Commerce 
of 1897, effective 1900, lays further emphasis 
on possession and provides that every merchant, 
including by definition bankers, carriers, factors, 
warehousemen, brokers, booksellers, publishers 
and manufacturers (§1), shall have the right to 
retain by agreement the possession of personal 
property to secure an existing indebtedness 
arising out of bilateral mercantile transactions 
(§369) or in the case of bankruptcy an unma- 
tured indebtedness (§370). The right is enforced 
by sale as if there were a pledge (§371). In addi- 
tion factors have a similar right of retention for 
their commissions, expenses and advances 
(§§397, 398, 410, 41 1), as have warehousemen 
for warehousing charges (§421) and carriers for 
carriage (§§440, 441); these rights of pledge 
subsist as long as possession is retained of a bill 
of lading, carrier’s receipt or warehouse receipt; 
where there are several rights of pledge, the 
latest creditor in point of time is preferred 
(§443). The German maritime law provides the 
usual privileges for maritime transactions, most 
of which do not contemplate or require a reten- 
tion of possession. The Swiss Civil Code of 
1907, effective 1912 (there is no separate Swiss 
commercial code) provides for rights of reten- 
tion (§§895-898) when a creditor is in possession 
of movable chattels or securities. The creditor, 
however, is also given a right of sale, after previ- 
ous notice to the debtor to meet the obligation. 
Under the Swiss code there are no privileges 
apart from possession as under the French code. 

The mechanic’s lien is an American invention 
which may be ascribed to democratic sympa- 
thies with the rights of labor, although the first 
mechanic’s lien law, which was enacted by 
Maryland in 1791, was intended primarily to 
spur the building of the national capital at 
Washington. The next mechanic’s lien law was 
passed in Pennsylvania in 1803. The early 
laws were sometimes highly local — ^New York’s 
first “lien law" of 1830 applied only to New 
York City. The special recognition of a mechan- 
ic’s lien was necessary because of the legal and 
practical difficulties inherent in the distinction 
made between real and personal property. It 
was expensive and troublesome for a workman 
to collect for materials supplied in building, 
which were considered to become part of the 
real property when attached, and for labor 
expended thereon. A further difficulty often 
arose from the fact that the workman’s only 
claim was against a contractor and not directly 
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against the landowner. By the modem statutes 
contractors, subcontractors, laborers and ma- 
terialmen have generally been given liens 
directly against the land and buildings im- 
proved. In their operation, however, such 
statutory liens are more like the equitable lien, 
since the property is not in the possession of the 
workman. Usually a notice of lien must be 
filed, and within a specified time thereafter an 
action must be commenced to enforce the lien; 
the action is very much like one to foreclose 
a mortgage. Likewise execution issues primarily 
against the real property, and if it is insufficient 
to satisfy the judgment there may be a further 
judgment for the deficiency against the person 
contractually liable. 

Mechanics’ lien laws have spread not only 
from state to state in the United States but 
across the American frontier into the Canadian 
provinces. In England there is no exact equiv- 
alent to the mechanic’s lien, but the Preferential 
Payments in Bankruptcy Act of 1888 gives a 
preference to ordinary laborers and workmen 
for two months’ wages, but not exceeding ^£25; 
to general wages and salaries for four months, 
but not exceeding and to agricultural 
laborers hired on a lump sum annual basis for 
claims not exceeding one year’s wages. 

In France §2103 and §2110 of the Civil Code 
create a privilege against real property, subject 
to certain formalities of registration, in favor of 
architects, contractors, masons and other work- 
men who have erected, reconstructed or re- 
paired buildings and those who have furnished 
the money to pay them; this privilege, however, 
is of limited value because it is restricted to the 
additional value of the property resulting from 
the work performed. In Germany §648 of the 
Civil Code creates a privilege in favor of a con- 
tractor, who can require a cautionary hypothec 
(cf. §§1184, 1185) either when the work is per- 
formed or from time to time as it progresses. 
By the provisions of the Bauforderungsicherungs- 
gesetz of June i, 1909, this privilege was vastly 
better implemented and extended to workmen. 
By the Swiss Civil Code of 1912 workmen and 
contractors are given a statutory mortgage on 
the property which their labor and materials 
have improved. This right cannot be renounced 
in advance (§837). A public record is kept and 
entry on it, which is required, can be made up 
to three months after the completion of the 
work (§839). Several of such mortgages on the 
same property rank equally, as there is no 
priority in time (§840); any prior general mort- 


459 

gagee who knowingly has permitted the prop- 
erty to be overmortgaged must compensate the 
workmen, out of the value of the buildings, to 
the extent of the excess of his mortgage if the 
workmen suffer any loss on foreclosing (§841). 
The Swiss practise is thus very similar to the 
American. 

The lien has survived in modem law as a 
legalized species of self-protection. It is the 
special safeguard of small claims. To establish 
the ideal relationship it is necessary to adjust 
various considerations. To leave the full legal 
and equitable ownership in the debtor and to 
permit him also to retain possession may facil- 
itate fraud by making possible a sale to innocent 
purchasers or the obtaining of unwarranted 
credit on the basis of the debtor’s fictitious 
appearance of wealth. On the other hand, if the 
small lienor has to employ much legal procedure 
to obtain the property in order to satisfy the 
debt, the resulting expense renders his lien 
worthless as a practical matter. Secret liens are 
obviously unfair. Public recording alone is 
not satisfactory, because so far as small claims 
are concerned it is derisory to require a search 
through public records, although this answers 
well enough when claims arc large. Wherever 
the nature of the property permits, the ends of 
justice would seem to be best served by a 
possessory lien coupled with a power of sale. 

Frederic Rockwell Sanborn 

See: Ownership; Possession; Bailment; Common 
Carrier; Hotels; Warehousing; Landlord and 
Tenant; Pawnbroking; Mortgage; Pledge. 
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York 1925) p. 303-47; Jones, L,. A., A Treatise on the 
Law of Liens, 2 vols. (3rd ed. Indianapolis 1914); 
United States, Library of Congress, Division of Bib- 
liography, List of Books on Mechanics* Lien Laws: 
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liche Pfandrecht des Vermieters, des Verpdehters und 
des Gastwirtes nach dem Bilrgerlichengesetzbuche fUr 
das Deutsche Reich, Abhandlung zum Privatrecht und 
Civilprozcss des Deutschen Reiches, vol. v, no. a 
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(Jena 1904); Schwabe, W., ‘‘Kaufmannisches Zu- 
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22; Wolff, N., “Das kaufmannische ZuruckbehaN 
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cd. New York 1929); Luce, E. J., The Mechanic's Lien 
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on Lien Law, Reporty Legislative Document, no. 72 
(1930); Salomonsohn, Georg, Der gesetzliche Schutz 
der Baugldubiger in den Vereinigten Staaten von Nord- 
Amerika (Berlin 1900); Hamier, Eduard, Gesetz iiber 
die Sicherung der Batforderungen vom Juni iqoq (3rd 
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LIETZ, HERMANN (1868-1919), German 
educator. After studying theology and philoso- 
phy at Jena Lietz worked under Rein in the 
practise school at Jena and taught for a year in 
Ocil Reddie’s school, Abbotsholme, England. 
His ideas were much influenced by Rousseau, 
Pestalozzi, Jean Paul and Goethe. The son of a 
rich peasant and a peasant himself all his life, 
Lietz felt urban school life, classroom immo- 
bility and rigidity of schedules, hours and ex- 
aminations to be psychologically harmful to chil- 
dren. He attacked the old Prussian schools, all 
very military in tone, offering instead an educa- 
tional program designed to benefit both body 
and mind. In 1898 he founded at Ilsenbuig the 
first German Landerziehungshetmy later reserved 
for children from eight to twelve, where play 
was made the center of all educational activities. 
In 1901 he founded a second one in Thuringia 
for lx)ys from twelve to sixteen, where manual 
training, agriculture, carpentry and farm work 
were the central studies. In 1904 he established 
a third near Fulda for young men from sixteen 
to twenty; it was devoted to science and art, but 
play and manual work were part of the educa- 
tional program. Shortly before the World War 
drew him into the army Lietz foimded the Land~ 
tpoisenheim at Veckenstedt. In all these schools 


there were many free pupils. The system of 
schools was supplemented by an advisory organ- 
ization of pupils’ parents and a yearbook and 
magazine devoted to discussions of school ques- 
tions. This pioneer work in establishing rural 
education centers developed especially in Wick- 
ersdorf and Odenwald, but the centers estab- 
lished there broke violently with Lietz in 1906. 
Nearly 150 schools adopted the name Lander- 
ziehur^sheim before the International Bureau of 
New Schools in Geneva defined the term by 
thirty criteria. A foundation took over the schools 
Lietz established and added others; in 1931 six 
were in existence. More important, state schools 
have adopted many reforms initiated by Lietz, 
and his ideas have influenced the German youth 
movement. 

Adolphe Ferriere 

Important works: Lebenserimterungeny ed. by E. Meiss- 
ner (Leipsic 1920, 3rd ed. Veckenstedt 1922); Die 
deutsche Nationalschule (Leipsic 1911, 2nd ed. Vek- 
kenstedt 1920); Unterricht und Kunst in deutschen 
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ziehungsheime (Leipsic 1910). 
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tion nouvelle (Paris 1928) p. 23-104, and “The New 
Education Movement” in Columbia University, 
Teachers College, Educational Yearbooky 1924 (New 
York 1925) p. 597-628; Andreesen, Alfred, and others, 
articles on Lietz in Pddagogisches Zentralblatty vol. 
viii (1928) 137-70; Barbein, H., “Hermann Lietz 
und die hOheren Schulen** in MonatsschriftfUr hdhere 
Schuleny vol. xx (1921) 292-308; Matter, Karl, in 
Westermanns MonatsheftCy vol. cxxx (1921) 186-90. 

LIFE EXTENSION MOVEMENT. The de- 
sire to prolong life and to recapture youth and 
health is as old as the human race. Priests, phy- 
sicians, alchemists and magicians have sought 
and sold elixirs of life. Paracelsus in the sixteenth 
century purveyed an elixir of aloes, myrrh and 
saffron; Roger Bacon put his faith in viper’s 
flesh, to be taken only when the sun is ascending. 
The use of magical specifics to outwit death, 
although still prevalent, has diminished with the 
advance of general scientific knowledge. Even 
quacks and cultists have turned from the sale of 
magical charms to the promotion of pseudo- 
hygienic regimes. Commercial agencies exploit 
human credulity by selling health magazines, 
membership in health clubs, books containing 
formulae for longevity, exercising appliances 
and courses in physical culture. Semireligious 
movements feature health rejuvenation; anti- 
tobacco and anti-alcohol evangelists use pleas 
for the extension of life in their propaganda* 
The Christian Science church has been the most 
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influential of the spiritual health cults. Its 
founder, Mary Baker Eddy, declared that “man 
«, not shall he^ perfect and immortal” {Science 
and Health, new ed. Boston 1906, p. 428); and 
although she admitted later that physical death 
was possible, her disciple Augusta Stetson pro- 
claimed until the end that she would never die. 
Pseudo-hygienic cults promoting a longer life 
seize upon some single factor, often of real but 
limited value, and ignore all other aspects of the 
health situation; an example is the health move- 
ment recently popular known as Fletcherism, 
which elaborated the doctrine of the necessity 
of thorough mastication of food into a system 
of “dietetic righteousness.” 

Until the human race has been educated out 
of its credulity, short cuts to health and long 
life will continue to enlist at least temporary 
followings. For the development of a social 
movement of any significance, however, there 
must be an end generally accepted as desirable 
and a means capable of achieving it. As long as 
dominant opinion looked forward piously to 
eternal life after death there could be no social 
movement for the prolongation of earthly ex- 
istence, however large the trade in elixirs. In the 
modem world health and long life are respect- 
able social ideals and scientific medicine has 
amply demonstrated its efficacy in promoting 
them. The average length of life in Europe and 
America has increased with the advance of med- 
ical knowledge and its application. At the end 
of the eighteenth century the expectation of life 
at birth in Massachusetts was about thirty-five 
years; in the United States Registration Area in 
1900 it was forty-nine years and it is now about 
fifty-eight years. The increased expectation of 
life has been confined to the lower age groups 
and has been due almost entirely to the reduc- 
tion in infant mortality and in the mortality 
from the serious infectious diseases; no gain has 
been made in the expectation of life after forty- 
five. 

It has been only within the last twenty-five 
years that there has developed an organized 
movement with the prolongation of life as its 
avowed objective. The modem life extension 
movement aims at the fuller application of pre- 
ventive medicine in all its branches; more espe- 
cially it strives to reduce the mortality from the 
serious chronic diseases of middle age — heart 
and kidney diseases and cancer — which have 
assumed increasing importance as causes of 
death. The comer stone of the movement is the 
promotion of periodic health examinations, with 


the object of insuring early diagnosis and prompt 
correction of incipient degenerative processes 
and the instmetion of the patient in the manner 
of living best adapted to his condition. The im- 
petus behind the development of the movement 
was the economic interest of life insurance com- 
panies in reduced mortality. At a meeting of the 
Association of Life Insurance Presidents in 1909 
Irving Fisher urged as a sound business invest- 
ment the promotion of health work and the 
provision of free periodic health examinations to 
life insurance policyholders, and the movement 
which was subsequently initiated has made the 
life insurance companies among the most power- 
ful forces in American health work today. The 
movement is now by no means confined to in- 
surance companies and is being vigorously sup- 
ported by the public health services and the 
medical profession. The companies cooperate 
with the public health authorities in general 
educational work, conducting health demon- 
strations, issuing pamphlets and giving lectures; 
they make special efforts to keep their own 
policyholders alive by the offer of free periodic 
health examinations, by sending out h^th lit- 
erature and in some cases by providing free 
nursing service to industrial policyholders. Al- 
though the movement is mainly American, some 
Canadian, English, Australian and Japanese 
companies have engaged in health activities. 

The importance of periodic health examina- 
tions has been publicized especially by the Life 
Extension Institute, Inc., which was organized 
in 1913 as a self-supporting stock company to 
make such examinations for life insurance com- 
panies, industrial and social organizations and 
for individuals; in 1929 it served over forty life 
insurance companies and examined about 130,- 
000 people. There are also organizations which 
sell periodic laboratory tests by mail and issue 
health advice to their clients. 

The attempt to control serious chronic dis- 
eases through the education of the individual in 
personal hygiene has become an increasingly 
important factor in the modem public health 
campaign; in this work public health nurses 
have performed excellent service. In 1922 the 
American Public Health Association adopted as 
its goal the addition of twenty years to the 
average length of life within the next fifty years. 

Preventive medicine must depend largely 
upon the individual practitioner; yet until ten 
years ago the medical profession did little to 
encourage periodic health examinations. This 
was due partly to restrictions imposed by the 
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code of medical ethics on anything resembling 
advertising; perhaps an equal deterrent has been 
the tendency on the part of physicians to regard 
only the treatment of the sick as their concern 
and to leave prevention to the public health 
departments. But at its meetings in 1922 and 
1924 the American Medical Association adopted 
resolutions urging its members to promote peri- 
odic health examinations. The organized medical 
profession now engages extensively in educa- 
tional work; books for the use of physicians on 
preventive medicine have been issued by pro- 
fessional associations; and the preventive aspects 
of individual medical practise are being stressed 
in the medical schools. In addition to the insur- 
ance companies, the public health services and 
the medical profession voluntary organizations, 
such as the National Tuberculosis Association, 
the American Social Hygiene Association, the 
American Society for the Control of Cancer and 
the American Heart Association, encourage re- 
search, promote healthful legislation and engage 
in educational work. The American public has 
been slow to respond to this extensive propa- 
ganda. Only about 10 percent of insured persons 
to whom it is offered have availed themselves 
of the free examination service; a survey by the 
Commission on Medical Education {Report ^ no. 
i. New Haven 1927, p. 63) revealed that only 
3.4 percent of the office visits to general prac- 
titioners were for physical examinations and that 
of these 95 percent were for life insurance pur- 
poses. 

Since the initiation of the movement the ex- 
pectation of life has almost attained the addition 
of fifteen years suggested by Fisher in 1909 on 
the basis of his calculation of the degree of 
preventability of the principal causes of death. 
This increase has been due mainly to the reduc- 
tion in the mortality from tuberculosis, typhoid, 
diphtheria, diarrhoea and enteritis. No decline 
is discernible in death rates from cancer, heart 
disease or nephritis. It is probable that a further 
reduction in the incidence of infectious diseases 
of childhood and venereal diseases will result in 
a reduced mortality from heart and kidney dis- 
eases and that medical research will finally suc- 
ceed in transferring cancer into the category of 
preventable diseases. There is every prospect 
that the advance in general longevity will con- 
tinue until the expectation of life approaches the 
limit of the natural life span, the length of which 
has not yet been conclusively determined. 
Fisher, assuming a natural life span of one hun- 
dred years and the continuation of the present 


rate of increase in the average length of life, 
estimates that an American infant born in the 
year 2000 may have an expectation of life of 
eighty-two years. Homell Hart, ignoring biolog- 
ical limitations and assuming as a probability 
the continuance of the present rate of accelera- 
tion in the increase in the average length of life, 
calculates that a life expectation of two hundred 
years may be reached during the next century. 

Barbara Jones 

See: Mortality; Morbidity; Medicine; Public 
Health; Nursing; Health Education; Health 
Centers; Sanitation; Life Insurance; Communi- 
cable Diseases, Conirol of; Epidemics; Popula- 
tion; Statistics. 
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LIFE INSURANCE. The general principle of 
insurance is perhaps as old as civilization. It 
consists in making a small present sacrifice in 
order either to avoid a greater loss or to reap 
a reward at a future time. The development of 
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monetary contracts as they now exist has been 
much more recent, although they were known 
in early times. In the second century of the 
Christian era the Roman collegia built up funds 
to provide burial for their members; and some 
insurance of this sort, often connected with 
crafts or guilds, has been maintained in many 
communities from that time to the present day. 
Marine insurance was in all probability the ear- 
liest form of corporate insurance involving mon- 
etary benefits. 

Life insurance, a more modem product, has 
two principal origins. The first is in marine 
insurance. The owners of vessels found that 
under the trade practises of early days the life 
of the captain sent off on a trading voyage was 
almost as important as the safety of the ship 
itself. There consequently arose the system of 
insuring not only against the loss of the vessel 
but also of the captain’s life for such period as 
the voyage might cover. The second origin is 
in the craft guilds. From earliest times men of 
similar occupation or with common interests 
bound themselves together in friendly associa- 
tion. Members were helped in sickness and old 
age, and buiials were arranged. On the death of 
a member it became customary to seek chari- 
table donations on behalf of the family. This 
charitable practise developed into a right, and 
each surviving member was assessed a fixed sum 
for each death.- In some cases the contributions 
were made definite, and the amount was distrib- 
uted among the beneficiaries. Out of these prac- 
tises arose the early forms of life insurance 
along assessment lines. When a corporation was 
formed in order to transact this business on a 
commercial basis, it was necessary to charge 
each entrant a fixed amount in advance; that is 
to say, a premium, to prevent the danger of non- 
payment of assessments at the end of the year. 
Accordingly estimates had to be made at the 
beginning of the year and a premium had to be 
assessed according to the magnitude of the sums 
which would probably be paid at the end of 
the year. 

During the seventeenth and the early eight- 
eenth century a number of scientists, notably 
Sir William Petty, Dr. Edmund Halley and 
Abraham de Moivre, had devoted much atten- 
tion to the mortality rate of the population. They 
found that while it was impossible to foretell 
the date of death of an individual the death rate 
of any large group of persons remained con- 
sistent and predictable from year to year and 
also that there was a stq^dy decrease in physical 


resistance throughout later life. It was seen that 
the assessment S5rstem contained a fundamental 
weakness, since the risk of death increased with 
age and men of the average age of sixty must 
show a different death rate from that of a group 
of the average age of thirty or forty. Equal 
assessments for all ages as at first practised were 
therefore unjust. One of the best of the old 
assessment corporations, the Amicable Society 
for a Perpetual Assurance Office, which had 
been chartered in England in 1706, refused to 
accept for insurance any applicant over the age 
of forty-five. This was a partial meeting of the 
difficulty. 

Out of these speculations there developed the 
Society for Equitable Assurances on Lives and 
Survivorships, which was planned and promoted 
in London in 1756. Much opposition to the 
granting of a charter arose and business was 
therefore begun in 1762 imder a deed of settle- 
ment. The company, familiarly known as “The 
Old Equitable,’* is still active, proving the wis- 
dom of its founders. Formed by policyholders 
for their mutual protection, it was the first to be 
based on a scientific calculation of level pre- 
miums for life with the provision that no in- 
crease in the premium could take place despite 
the increase of mortality with advancing years. 
It must be readily understood that because a 
man of thirty-five, who pays a level premium for 
life, is subject to an increasing mortality rate, 
he must in the early years pay a larger sum than 
is needed for the immediate cost. The excess 
must be carried forward at interest to meet the 
heavier mortality charge when it arises. This 
is a fundamental concept in level premium life 
insurance and it accounts for the large accumu- 
lation of company funds, which are not earnings 
or surplus but would be more accurately termed 
accruing liabilities. 

In calculating a fixed premium for life it is 
necessary to use two factors, the influences of 
which will be felt for a long time in the future. 
These are a death rate and an interest rate. 
A third element in practical management, the 
expense of handling the business, is a factor 
depending on individual conditions and control. 
The first premiums of the Equitable Society 
were calculated from observations on mortality 
in the city of London. These were unduly high 
and were changed in 1782 to the basis of the 
well known Northampton Table — also high for 
men in good circumstances and in good health. 
The contrast between the death rates of the 
Northampton Table (based on the mortality ex- 
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pcricnces of the English city of Northampton 
over the period 1735 to 1780) and those of the 
American Men Table (covering an investigation 
from 1900 to 1915 and based on the experiences 
of life insurance companies) is illuminating. 
The figures in Table i are for a few specimen 
ages. The Northampton Table, because it dealt 


with the general population of a town less healthy 
than many other communities, was faulty in 
construction, so that the death rates were exag- 
gerated. On the other hand, the American Men 
Table deals with modem conditions and healthy 
male lives all of which have been approved for 
life insurance purposes. 


TABLE I 


Northampton and American Men Mortality Tables, Selected Ages 


Northampton Table 
(i 73 S- 8 o) 

American Men Table 
( 1900-1 s) 




Deaths 


Living 

Dying 

Deaths 

Age 



PER 1000 

Age 

AT 

IN 

PER 1000 




Living 


Age 

Year 

Living 

X 5 

5423 

SO 

9.2 

15 

100,000 

346 

3.46 

20 

S132 

72 

14.0 

20 

98,199 

385 

3.92 

21 

5060 

75 

14.8 

21 

97,814 

393 

4.02 

22 

4985 

75 

ISO 

22 

97 » 42 i 

401 

4.12 

30 

4385 

75 

17.1 

30 

94,114 

420 

4.46 

40 

3635 

76 

20.9 

40 

89*653 

524 

5.84 

SO 

2857 

81 

28.4 

50 

82,805 

959 

11.58 

60 

2038 

82 

40.2 

60 

69,555 

1856 

26.68 

70 

1232 

80 

64.9 

70 

46,185 

2839 

61.47 


Source'. Price, Richard, Observations on Reversionary Payments . . . (4th ed. London 1783) vol. ii, p. 3iii 313; and United States, 
Bureau of tlie Census, United Stales Life Tables . . . X1921) 226-39. 


A mortality table purports to trace a complete 
body of persons (as, for example, a group of 
too, 000) from the cradle to the grave. If the 
rates of mortality for each age can be deter- 
mined, there can be derived from them a com- 
plete table from the beginning to the end of life. 
The death rate of 3.92 per 1000 persons derived 
from 98,199 persons at the age of twenty is given 
above. If similar rates are obtained for all other 
ages, then, commencing with an arbitrary num- 
ber such as 100,000 (called the radix of the 
table), the number who would die in each year 
of age from such death rates can be computed. 
These rates if obtained over a brief period of 
years do not take into account the climatic, 
social or racial changes which may occur in a 
long period, such as one hundred years, which 
the table in theory purports to cover. 

The early forms of life insurance were either 
for temporary uses or were ordinary life policies 
as developed by the Equitable Society. If each 
of the 98,199 persons living at the age of twenty 
is insured for $1000, according to the American 
Men Table $385,000 is needed at the end of the 
year for payment of all claims. The premium 
paid at the beginning of the year earns a year’s 
interest, making it necessary to discount this 
$385,000. At 3J percent interest the present 
value at the beginning of the year is $385,000 


divided by 1.035, $371,982. The share of 

each one of the 98,199 would therefore be $3.79. 
This is the net cost of $1000 insurance to be 
paid in event of death within one year. For a 
similar $1000 in the second year the amount to 
be provided would be $393,000, and discounted 
for two years the single premium for the second 
year would be $3 .74. Therefore the single pre- 
mium for two years will be the sum of the two, 
or $7.53. To determine the single premium for 
the whole of life this process has to be continued 
for every age to the limit of the table. A popular 
error is that the function known as the “expec- 
tation of life,” which is the average number of 
years lived by a group of any given age, can be 
used for premium and other calculations. But 
this method is mathematically incorrect and is 
therefore not used by actuaries. 

Developments on the European continent and 
in the United States did not follow far behind 
those of England. In France the Compagnic 
Royale d ’Assurance sur la Vie was authorized to 
begin business in 1787 and enjoyed a state mo- 
nopoly until 1792. In 1820 with the chartering 
of the Compagnie d’Assurances G^n^rales sur 
la Vie French life insurance was definitely 
launched on its modem career, and before a 
decade had elapsed some seven companies were 
dividing the field. In Germany the first success- 
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ful companies to make their appearance were 
the Lebensversicherungsbank fiir Deutschland, 
chartered in 1828 at Gotha, and the Deutsche 
LebensversicherungsgesellschaiFt, chartered in 
the same year at Liibeck. Branches of English 
companies were soon to be found operating in 
Germany, Holland and the Scandinavian coun- 
tries; the branches of French companies found 
profitable fields of activity in Spain, Belgium, 
Italy and Switzerland. Prior to 1843 most of the 
life insurance in the United States was written 
by foreign companies, which were subjected to 
but slight supervision. With the opening of 
offices in 1843 by the New England Mutual Life 
Insurance Company and the Mutual Life Insur- 
ance Company of New York there began a new 
era in life insurance history in the United States; 
by 1870 there were no life insurance companies 
in the country which were operating either as 
mutual, joint stock or joint stock and partici- 
pating companies. 

While the policies of these early American 
companies followed scientific principles, many 
of the conditions written into them appear illib- 
eral by modem standards. Thus the policies of 
pre-Civil War America had no surrender values, 
made no provisions for loans to policyholders 
and allowed no days of grace. Policies became 
void in many circumstances that would today 
be considered unfair: suicide or death by duel- 
ing, for example, voided the policy; a trip to 
North Carolina, Georgia or Florida or an ocean 
voyage (without permit and extra premium) like- 
wise made the policy “null, void and of no 
effect.” Today travel, residence and occupation 
are entirely free after a policy has been issued; 
suicide is a risk that is covered after a period 
of not more than two years from issue. Even 
if the insured discontinues his premium pay- 
ments and neglects to claim any equity, a fair 
and just return is made and is maintained on the 
company’s books, whether or not the insured 
protects his own interests. 

During the period from 1855 to 1872 the 
subject of state supervision came increasingly 
to be discussed. It was felt that life insurance 
should be guarded by the state as a semipublic 
tmst. Massachusetts led the way by creating 
a board of insurance commissioners and in 1855 
established the first state insurance department 
headed by a paid commissioner. New York fol- 
lowed Massachusetts’ example in 1859, 
fore 1870 thirty-five of the states had either 
established special insurance departments or 
delegated supervision tq specified officials. Rules 
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were devised for licensing all life insurance com- 
panies and they were called upon to submit 
statements on standard forms and observe fixed 
rules in the valuation of their business and 
assets in order to secure a certainty of payment 
to beneficiaries under their contracts. The tables 
of mortality and the maximum rate of interest 
to be used were prescribed by law. Massachu- 
setts not only was a pioneer in state control, 
but in choosing Elizur Wright as its first insur- 
ance commissioner it gave a great imj>etus to 
the development of life insurance methods along 
sound lines. Wright was an original thinker and 
did not always follow the practices of Europe, 
although he studied them. The annual net pre- 
mium valuation, the licensing of agents, the 
maintenance and investment of all reserves for 
United States business within the United States, 
non-forfeiture benefits in event of lapse and the 
prohibition of the writing of life insurance by 
any corporation granting fire, marine and some 
other forms were features introduced by Wright; 
in all these particulars the American require- 
ments differed from those of Europe. These 
supervisory rules were difficult of adoption by 
European companies and resulted in a gradual 
withdrawal of practically all such companies 
from the United States. Since the i88o’s little 
life insurance has been granted in the United 
States except by domestic and Canadian com- 
panies. 

In the last quarter of the nineteenth century 
there developed in the United States a specula- 
tive phase in life insurance contracts through 
the issue of the so-called semitontine policies. 
The word tontine implies an enhanced benefit 
to survivors after a period like twenty years, 
earned at the expense of those who meanwhile 
die or discontinue their contracts. Such policies 
furnished guaranteed benefits in event of death 
but provided large returns to survivors, partly 
accumulated from year to year and partly made 
up of values lapsed and forfeited by those who 
failed to maintain their insurance. These tontine 
surplus policies were merged into the deferred 
dividend idea; both resulted in much disappoint- 
ment. The interest earnings, which were 6 per- 
cent or 7 percent when the tontines and esti- 
mates were originally issued in the 1870’s, fell 
rapidly and by 1900 an interest rate of 4 percent 
was not unusual. Surplus earnings were there- 
fore much less than those estimated. 

One of the effects of the high priced tontine 
policies was a renewal of interest in cheap in- 
surance in term forms; there even took place 
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a revival of the ancient idea of assessment insur- 
ance. From 1875 to 1895 many corporations 
were launched to write assessment insurance, 
some of them being fraternal organizations and 
others assessment insurance corporations. The 
advocates of this type of insurance insisted so 
much upon the novelty of their plan that it 
became common to speak of the regular, full 
reserve and level premium plans as “old line.** 
After twenty or twenty-five years of operation 
an assessment company usually begins to find 
the mortality rate increasing. The average age 
becomes greater, necessitating increases in as- 
sessments. Any increase in cost makes policy- 
holders scrutinize their insurance and some of 
the healthier give up assessment protection, 
possibly taking permanent forms at fixed rates. 
The agents of the regular companies aid this 
movement. These discontinuances of the poli- 
cies on healthy lives raise the proportion of the 
unhealthy, causing a still higher mortality rate 
with the need of still further increased charges. 
When once this process starts it becomes cumu- 
lative and ends in the disintegration of the 
corporation. 

The result of the deferred dividend and 
assessment plans was a large number of dis- 
appointed policyholders of both types in the 
period from 1897 to 1904 and the rise of a 
{Xjwerful wave of popular dissatisfaction. Con- 
tributing to the same dissatisfaction was the 
appearance of a factional dispute in one of the 
large New York companies, the stock control of 
which was held by a single person who did not 
retain the confidence of the directors. Public 
opinion was aroused against the principle that 
the interests of thousands of policyholders might 
be jeopardized by a small stock interest held by 
one man. Other items of unfavorable publicity 
and some glaring instances of extravagance were 
brought to light, all of which resulted in the 
appointment by the New York legislature in 
1905 of a joint legislative conrmiittee with sweep- 
ing powers, the so-called Armstrong Committee, 
to investigate life insurance and the life insur- 
ance companies licensed in New York state. 
The investigation threw a lurid light on some 
wrongful practises, and changes in the New 
York law were made. The following brief sum- 
mary of the legislative changes will show the 
lines of popular clamor and the nature of the 
abuses which were attacked. 

First, syndicate participations were prohib- 
ited. Second, facilities were created for con- 
verting a stock corporation into a mutual life 


insurance company. Third, elaborate regulations 
for voting by policyholders in mutual life in- 
surance companies, including the right to vote 
by mail, were set up. Fourth, directors’ qualifi- 
cation was extended to permit any policyholder 
in a stock life insurance company to qualify 
for directorship. Fifth, investment powers were 
restricted; especially stock and collateral trust 
bonds were prohibited as investments for life 
insurance companies. Sixth, officers and direc- 
tors were not to derive any personal profit by 
commission or otherwise from any investment 
or loan made on behalf of the company. Seventh, 
the formation of any new assessment insurance 
corporation was prohibited. Eighth, a limitation 
was placed on agency expenses and commissions. 
At first this was too drastic, making inadequate 
allowances which had to be expanded. The prin- 
ciple is still in effect. Ninth, a limitation was 
placed on surplus. The original provisions of 
this were also too drastic and were later ex- 
tended. The early limits were clearly unsafe, if 
indeed any limit can be justified. Tenth, the 
amount of new business which a company could 
write annually was restricted. This too was 
afterward expanded. Eleventh, a company issu- 
ing participating business could not also issue 
non-participating. All mutual companies could 
issue participating business only. A stock com- 
pany could select either participating or non- 
participating but could not write both after 
January i, 1907. Twelfth, there was to be a 
compubory annual distribution of surplus. Thir- 
teenth, there was to be the compulsory use of a 
standard policy form in New York state by all 
life insurance companies. This was put in effect 
for a year or two, but it prevented initiative and 
improvement; the law was afterward repealed 
and standard provisions substituted. Fourteenth, 
the companies’ liabilities were to be evaluated 
by the “select and ultimate” method. An attempt 
was made to compel the sale of all stockholdings 
and of real estate within five years after acqui- 
sition. The superintendent of insurance was 
given discretionary power to extend this period, 
and extensions were granted from time to time. 
Some holdings could not have been sold at any- 
thing like their true value if this five-year order 
had been held effective. 

As a result of the facilities for mutualization 
extended by the New York law two of the 
largest and one of the smaller New York com- 
panies retired their stock and became mutual 
companies. A third large corporation in New 
Jersey took steps toward the same end, depos- 
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iting its stock with trustees on behalf of the 
policyholders. These transformations took place 
without being accompanied by any essential 
change in the executive management of any one 
of the companies. 

The life insurance disclosures were discussed 
and considered by nearly every state in the 
union. One of the early results of the New York 
investigation was the meeting at Chicago in 
February, 1906, of a national conference of 
governors, attorneys general and state insurance 
commissioners, which in turn set up a Commit- 
tee on Uniform Legislation (the so-called Com- 
mittee of Fifteen). Other investigations took 
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place, notably in Canada and Wisconsin, and 
many new laws were enacted. Most of the states 
followed with more or less modification the rec- 
ommendations of the Committee of Fifteen. The 
companies generally were shown to be finan- 
cially sound and the publicity attending these 
inquiries and legislative activities gave an ex- 
traordinary imf)etus to the industry throughout 
the country. The amount of insurance in force 
in the United States almost doubled over the 
decade between 1901 and 1910, increased more 
than two and a half times in the next ten years 
and again increased more than two and a half 
times in the decade of the 1920*8. Table n shows 


TABLE II 


Growth of the Business of American Legal Reserve Life Insurance Companies, 1850-1931 


Year 

Insurance in Force 

Assets 

Payments to 
Policyholders and 
Benekiciaries 

New Business 

1850 

$ 47,862,221 

^ 4.138,391 

$ 642,495 

$ 14,233.193 

1870* 

2,023,884,955 

269,520,440 

44.949,257 

587,863,236 

1890 

4,048,846,781 

770,972,061 

90,007,519 

1,144,114,318 

1900 

8,562,080,722 

1,742,414,173 

168,687,601 

1,973,611,066 

1910 

16,404,261,042 

3,875.877,059 

387,302,073 

2,557,053,467 

1920 

42,281,390,527 

7,319,997.019 

744,649,24s 

10,105,444,804 

1930 

107,948,277,732 

18,879,611,097 

2,246,776,105 

19,019,790,453 

1931 

108,885,562,894 

20,159,939.830 

2,606,551,153 

17,226,248,427 


♦ Figures for 1870 include only companies authorized to do business in New York state, probably 97 percent of the total for the 
country. 

Source' For 1860-1910. Elston, J. S., in Actuarial Society of America, Transactions, vol. xxvii (1926) 331-41 •, for 1920 and 1930, 
Insurance Year Book Ltfe Insurance, for 1920-21 and for 1930-31; for 1931, computations of Association of Life Insurance Presi- 
dents. 


the great expansion of life insurance in the 
United States over the period extending from 
1850 to 1931. 

Two events in the last fifteen years have par- 
ticularly aided the growth of life insurance. 
The first of these was the adoption by the gov- 
ernment of war risk insurance, devised with the 
intention of forestalling claims for bonuses or 
pensions on the part of veterans. In 1917, when 
the United States entered the World War, life 
insurance up to $10,000 was offered to every 
soldier at standard net rates for yearly term 
policies. The nation assumed the extra hazard 
of war and the hazards of mutilation, disable- 
ment and disease, for which fair and just com- 
pensation was promised. Most of the soldiers in 
the United States Army had the maximum in- 
surance during service, the premiums being 
deducted from monthly pay. This brought to 
the attention of more than 4,000,000 young men 
the benefits of life insurance in its protective 
character. As if to emphasize its value the world 
was soon after afflicted by the influenza epidemic 


of 1918-19, when thousands of young men and 
women apparently in perfect physical condition 
were suddenly carried off. Other stimulating 
influences on life insurance were seen in new 
business developments, such as group insurance 
for employees of large corporations, provision 
for the new inheritance taxes and the develop- 
ment of insurance trusts. 

While the primary purpose of life insurance 
is protection of the family, the building up of 
an estate and guarding against an impecunious 
old age have become important phases. Policies 
with limited premiums create an equity more 
quickly than the ordinary life policy, while en- 
dowments, whereby the sum insured matures at 
a fixed time, make a still more direct provision 
for old age and furnish an income which can be 
determined in advance. Policies on partners, 
with the sum insured payable at the first death, 
provide funds at a crucial time. Creditors take 
out insurance on the lives of their debtors; 
borrowers protect a loan or mortgage; parents 
effect educational endowments to secure higher 
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education for their children. One of the early 
purposes was to furnish annuities in exchange 
either for a fixed purchase price or for annual 
premiums. An annuity may be on a single life 
or on two or more lives, as on husband and wife 
with benefit payable as long as either lives. It 
may be immediate or deferred, the deferred 
annuity being usually purchased by annual pre- 
mium. Various selling features have had more 
or less temporary popularity, such as gold bond 
contracts, policies with coupons attached for 
dividends, part premium note settlements and 
the like. Payment of double face amount in event 
of accidental death can be secured at a small 
extra charge of about $1.25 per $1000. Between 
1910 and 1930 a special disability benefit at- 
tained a great vogue: many companies granted a 
waiver of premium and an income of $10 per 
$1000 per month in event of total and permanent 
disability from accident or disease. This has 
been modified by most companies, however, and 
the income benefit has been discontinued by 
many because of serious losses in the later 1920’s, 
when poor business conditions led to an unusu- 
ally heavy claim rate under the appearance of 
disability. All of these developments have added 
to the popularity of life insurance and fostered 
its growth during the last ten years. 

The scientific part of life insurance is handled 
by actuaries; and the development of actuarial 
science has kept pace with the activity and 
growth of life insurance. Sixty or seventy years 
ago after a college course in mathematics a young 
man could acquire a fair degree of proficiency 
by becoming associated with the actuary of one 
of the life companies. In Great Britain the actu- 
aries formed the Institute of Actuaries in 1848, 
meeting regularly for study of common prob- 
lems. In America a similar step was taken in 
1889 when the Actuarial Society of America was 
formed by a group of actuaries living for the 
most part on the eastern seaboard. This society 
at first admitted members on the recommenda- 
tion of its fellows, but soon it was found desir- 
able to examine applicants; now nearly everyone 
who becomes a fellow passes a series of strict 
examinations. Twenty years later in 1909 an- 
other actuarial body, the American Institute of 
Actuaries, was started in Chicago. The two 
groups work in harmony and friendly accord; 
they conduct their examinations up to the associ- 
ateship degree through a joint examining board. 
These examinations cover certain branches of 
higher mathematics and the more technical 
phases of life contingency calculations, also the 


theories of interest, annuities, mortality tables, 
premiums and the like. The fellowship exami- 
nations are broader in their scope and deal with 
the commercial side of life insurance in the 
selection of risks, keeping of accounts, banking, 
finance and the elements of insurance law. In 
1932 the Actuarial Society of America had 315 
fellows and 263 associates. Some of these were 
also members of the American Institute of Actu- 
aries, which reported 172 fellows and 175 asso- 
ciates. Both of these bodies advise their students 
as to the best courses of study and as to other 
matters; they also maintain libraries for research 
and reference. 

The education of the public in life insurance 
is conducted principally by the agency forces. 
In the eighteenth century it was customary for 
business men to seek out the insurance com- 
pany and apply for life insurance. This practise 
continued into the nineteenth century. But in 
the period from i8oo to 1830 a number of com- 
panies started to write life insurance as a busi- 
ness venture, as was already being done in 
marine and other forms. They appointed agents, 
who received commissions for the introduction 
of business. This innovation caused much com- 
ment and criticism at the time; the payment of 
the commission was often unknown to the client. 
Sometimes a man seeking life insurance would 
consult his solicitor, to whom he paid a con- 
sultation fee; it was unethical for the solicitor 
to receive also a commission from the company 
which he recommended. To this day the Equi- 
table Society employs no agents and pays no 
commissions. Gradually the appointment of 
agents and the payment of commissions became 
the recognized practise. It tends to economy of 
supervision and rewards services according to 
results. Long experience has proved that people 
do not of themselves seek and purchase life 
insurance. Someone has to explain its nature, 
purpose and benefit before a man will rouse 
himself to make application. 

Control of the agency systems in America 
is maintained under two different plans. The 
older of the two is the general agency system, 
under which a territory is allotted to a trained 
life insurance man, who is paid commission and 
allowances and who assumes responsibility for 
all business and outlays in his district. He selects 
and pays his subagents and solicitors, generally 
by commissions, sometimes granting drawing 
accounts against commissions to be earned. He 
also pays his own office force, collects premiums 
on a commission basis and so on. The other 
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plan is that of the managerial system, under 
which the district is controlled by a salaried 
employee appointed by the home office. The 
manager makes contracts on commission terms 
between the company and agents whom he may 
appoint. The central office of this manager’s 
district is maintained by the company, usually 
with a cashier and clerical assistance. Responsi- 
bility for new business production within the 
territory rests with the manager; frequently his 
salary is determined by the volume in the pre- 
ceding year. 

One of the interesting differences between 
life insurance in Great Britain and in America 
lies in the varying agency systems. In America 
there is a great army of trained agents, sales- 
men or underwriters giving their entire time 
and energy to making contacts between appli- 
cants and companies. There exist college courses 
in salesmanship, and the degree of Chartered 


Life Underwriter (c.L.u.) can be acquired. In 
Europe the agency system differs: there are 
many part time workers consisting of lawyers, 
bankers and merchants with no specialized 
knowledge, who write applications only for their 
clients and friends. The only salaried employees 
are the inspectors or supervisors, some of whom 
receive also a small overriding commission on 
the business of their district. There is no anti- 
rebate law in Great Britain; frequently a man 
who writes little more than the insurance on his 
own life is appointed an agent. The American 
system has been introduced into Great Britain 
by one or two Canadian companies; the outcome 
of the experiment will be of interest. The inten- 
sive drive for new business steadily conducted 
under the agency system has resulted in the 
leadership of the United States in volume of 
life insurance. Table iii indicates that in recent 
years over 70 percent of the total life insurance 


TABLE III 

Life Insurance in Force throughout the World 
(In $1000) 


Countries 

As OF December 31, 1926 

As OF December 31, 1928 

As OF December 31, 1929 

United States* 

79,644,487 

95,306,315 

103,146,440 

Canada 

4,299,068 

5,720,413 

6,608,526 

Brazilf 

145,936 

435,110 


Argentinaf 

62,317 

94,699 

105,591 

Chile 

26, 170 J 

33,439 

85,270 

United Kingdom 

10,896,977 

11,481,582 

11,705,129 

Germany 

1,950,390 

3,283,625 

3,722,694 

Sweden 

1,087,336 

1,158,820 

1,259,731 

Netherlands 

853,768 

974,018 

1,055,823 

Italy** 

60 1, 978 J 

951,274 

1.039,155 

France** 

522,051 

926,242 

1,118,099 

Switzerlandf 

493 , 903 t 

571,284 

614,457 

Denmark 

402,629 

432,386 


Norway 

299, 780! 

375,395 


Austria 

223,804 

370,011 

506,160 

Japan** 

3,142,367 

3,733,657 

3,972,874 

India 

228,334 

259,343 


Union of South Africaf 

593,159 

667,522 


Australia** 

2,007,003 

2,310,579 


New Zealand** 

108,421 

117,170 

122*942 

Other countries 

5,410,122 

6,797,116 


World Total 

113,000,000 

136,000,000 



♦ Excluding government war risk insurance. 

t Amounts cover Insurance in force on lives of residents of country in both domestic and foreign companies. For all other coun- 
tries amounts cover insurance in domestic companies, including their foreign business, 
t Estimated on the basis of amounts of other years. 

Including government insurance. 

Source. Association of Life Insurance Presidents, Proceedings of the Twenty-fourth Annual Convention (1930) 39. 

in the world was written by American com- Additional interest earnings of 0.5 percent will 

panies. make a difference of about 5 percent in the 

The rate of interest earned is of great impor- premium rate and more than 20 percent in the 

tance to the success of a life insurance company, average dividend rate of a participating com- 




Encyclopaedia of the Social Sciences 


470 

pany. The average rates of interest earned by 
the life insurance companies operating in the 
state of New York over a period of years are as 
follows: 


1880 

5.6 percent 

1890 

5.1 percent 

1900 

4.5 percent 

1905 

4.4 percent 

1910 

4.6 percent 

1915 

4.8 percent 

1920 

4.8 percent 

1925 

5.1 percent 

1930 

5.0 percent 

1931 

4.9 percent 


One of the most important functions of an 


executive is therefore the supervision of the in- 
vestments, and one of his main objects is to 
secure the highest interest return without en- 
dangering the principal. The trends of invest- 
ments in the past fifty years can be seen from 
Table iv. Real estate holdings have diminished 
greatly. The growth of policy loans is a dis- 
turbing element, for such loans diminish the 
protective value of the insurance. 

The payment of the proceeds of life insur- 
ance policies may be arranged under several 
modes of settlement. A cash payment is not 
always desirable, because the fund is so often 
dissipated through unwise investment on the 
part of a widow or other beneficiary lacking in 
business ability. Accordingly other plans are 


TABLE IV 

Distribution of Assets of Life Insurance Companies Reporting to New York State, 1880-1931 


Classes 

Assets in 1931 

Percentage Distribution of Classes in 

(in $1,000,000) 

1931 

1926 

1906 

1880 

Government bonds 






United States 

395 

2.1 

4.1 

O.I 


State, county and municipal 

728 

3-9 

2.9 

3*6 

9.0 

Canadian and foreign 

477 

2.6 

2.5 

3-1 


Stocks and bonds 






Railroad 

2,986 

i 6.2 

20.2 

34-8 


Public utility 

1,856 

lO.O 

6.9 

4-7 

21.0 

Miscellaneous 

611 

3.3 

1-5 

3-7 


Real estate 

519 

2.8 

1.8 

5-4 

12.0 

Mortgages 






Farm 

1,846 

lO.O 

16.5 

9.3 

1 39-0 

Urban 

5.249 

28.4 

26.5 

19.2 

Collateral loans 

18 

O.I 

0.2 

1.8 

6.0 

Loans to policyholders 

2,943 

15.9 

12.0 

8.9 

50 

Cash in offices and banks 

145 

0.8 

0.8 

2.3 

5-0 

Other assets, including outstand- 
ing premiums, accrued in- 






terest, etc. 

727 

3.9 

4.1 

31 

3.0 

Totals 

18,500 

100.0 

100.0 

100.0 

100.0 


Source: Figurea for 1880, computations of author; figures for 1906-31, Association of Life Insurance Presidents, Annual Report, 
JQ 3 I (1932) 83-84. 


available. The policyholder may provide that 
the insurance be paid in fixed instalments for a 
period of years; or the proceeds may be left with 
the insurance company at interest and the prin- 
cipal sum paid at some fixed date in the future, 
in some cases after the death of the beneficiary. 
The interest rate varies and is determined from 


year to year by the board of directors and has 
run from 4i to 5 percent with a guaranty of not 
less than 3 percent. The proceeds may be applied 
to purchase an annuity, whether for life, for a 
term of years or for a fixed term and life there- 
after. If the insured has a definite plan in view 
he can instruct the insurance company to carry 
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it out. If he wishes to leave the proceeds to 
a trustee with discretionary powers he can 
best do this through an insurance trust. The 
great trust companies of the country have been 
actively recommending life insurance and espe- 
cially this form of trust for their well to do 
clients. Life insurance companies will not gen- 
erally accept discretionary powers in handling 
such funds; this is the function of a trust 
company. 

Industrial life insurance has also shown a most 
unusual growth in modem times. Started in 
England in 1853, the principle was soon intro- 
duced into Germany, Austria, Switzerland, 
France, the United States and Japan; the first 
American company to write such policies was 
the Prudential in 1875. The chief appeal of this 
type of insurance is made to the urban working 
class population as a means of providing a fimd 
for burial purposes. The average face value of 
industrial policies is now a little over S200, 
having risen gradually to this figure from an 
average of $110 in 1890. The chief character- 
istics of this form of insurance are the following. 
First, premiums are fixed for all ages at five 
cents and multiples per week, the adjustment 
for age being made in the amount of the insur- 
ance written. Second, premiums are payable 
weekly and are collected by agents who call at 
the homes. Third, the policies have no cash or 
other surrender values in the early years but 
usually acquire such values after they have been 
ten years in force. Fourth, the entire family 
down to the youngest infant can be insured. 
Under the New York law the maximum insur- 
ance in infancy is $100 to the age of one, which 
increases $100 with each year of age to $1500 at 
the age of fourteen to fifteen. Fifth, the system 
of agency compensation is quite different from 
that of the ordinary branch, being a percentage 
collection fee, called the debit, based on the 
weekly collections plus x times the increase in 
the amount of such collections. The agent gets 
compensation for new premiums only as the 
total collections of his district increase. The vol- 
ume of such business in force in the United 
States is shown in Table v. 

The nature of industrial insurance, whereby 
premiums are collected from door to door and 
in small individual amounts, necessarily causes 
the expense rate to be high in relation to other 
forms of life insurance. In addition to this col- 
lection expense the small individual unit makes 
for additional cost; also holders of such policies 
are subject to a much higher rate of mortality. 


Facilities are granted to industrial policyholders 
to pay their premiums voluntarily at branch 
offices and thereby obtain a 10 percent reduc- 
tion in the premium; this method is fairly 
widely used. In the vast majority of cases, how- 
ever, the system of collecting from door to 
door is followed. The lapse rate of industrial 
policies is noticeably higher than ordinary busi- 
ness because of the way in which such policies 
are written. A large number of the lapses take 
place shortly after the insurance is written; the 
companies are trying to devise means of avoiding 
this wastage, just as they try to reduce the col- 
lection expense. The industrial insurance agent 
is closely supervised and works long and exact- 
ing hours, for which he receives no more than 
a modest compensation. 

TABLE V 

Industrial Insurance in the United States, 

1880-1931 


Year 

Number ok 
Policies 
( in 1000) 

Insurance in 
Force 
( in $1000) 

1880 

228 

19,591 

1890 

3,875 

428,037 

1900 

11,216 

1,468,47s 

1910 

23,044 

3,179,490 

1920 

49,179 

7,121,380 

1930 

89,183 

18,274,969 

1931 

88,192 

18,261,886 


Source', Insurance Year: Ltfe Insurance, for I93i~32. p. 

A-333. 

Various states in the United States as well 
as some foreign countries have offered life in- 
surance facilities. In general it may be stated 
that unless the plan is subsidized by the state 
and a regular selling organization maintained, 
such plans have been unsuccessful, and many 
of them have been discarded or allowed to be- 
come inactive. In two or three instances state 
insurance has achieved a fair degree of success. 
The outstanding case is that of New Zealand, 
which conducts a life insurance department in 
all respects similar to regular life insurance 
companies, having agents who are compensated 
by commissions. The life insurance department 
uses the facilities of the postal service, for which 
it pays for any insurance work done. New Zea- 
land has avoided granting to its insurance de- 
partment special favors which are not available 
to private carriers. The result is that mutual 
life insurance companies in the same territory 
are competing on favorable terms with the gov- 
ernment agency. In Massachusetts by the end 
of 1931 each of twenty savings banks was insur- 
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ing residents of the state up to $1000, making 
possible a total individual insurance of $20,000. 
Some of the overhead expense has been borne 
by the state; individual propagandists and sala- 
ried employees have been furnished by inter- 
ested parties, and taxation favors have been 
granted. In 1931 these twenty savings banks 
were carrying 101,000 policies to the amount of 
$90,960,000. In Japan industrial insurance is a 
state monopoly which is nm in conjunction with 
the postal department. Letter carriers act as 
collectors and a large volume of insurance has 
been written. Italy in 1912 decreed that life 
insurance in all branches be a state monopoly 
and has taken over the business of American and 
other foreign companies. 

Henry Moir 
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LILBURNE, JOHN {c, 1616-57), British politi- 
cal and social reformer. Leader of the Leveller 
party during the Interregnum, Lilbume's special 
distinction lay in his combination of progressive 
thought with vigorous action. He was the enemy 
of what he conceived to be oppression, whatever 
its aspect. Before the civil wars he took up the 
cudgels against episcopacy; during the wars he 
fought on Parliament’s side but resigned his 
commission in 1645 after his refusal to take the 
covenant according to the New Model Ordi- 
nance. He came into conflict with both houses of 
Parliament because of his outspoken criticism of 
their political and religious policy. From 1645 
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onward he spent considerable time in prison, 
whence he issued a continuous stream of pam- 
phlets, such as England* s Birth-right Justified 
against All Arbitrary Usurpation, Whether Regall 
or Parliamentary, or under What Vizor Soever 
(London 1 645) and London *s Liberty in Chains Dis- 
covered (London 1646). Formulating under the 
pressure of his personal experiences the doctrines 
of extreme political democracy which had al- 
ways been implicit in his outlook and tempera- 
ment, he became during 1647 the leading spirit 
and one of the organizers of the Leveller party, 
the first English radicals {see Levellers). He was 
a member of the committee set up to frame the 
Agreement of the People, in which was set forth 
a series of political reforms based on the in- 
alienable rights of the individual. The publica- 
tion of a pamphlet entitled An Impeachment of 
High Treason against Oliver Cromwell and Henry 
Ireton (London 1649) led to his trial on a charge 
of attempting to overthrow the government. He 
made a speech in his own defense and his ac- 
quittal was received with tremendous enthusi- 
asm, a medal being struck to commemorate the 
event. He was banished in 1652 and returned 
only to be rearrested. His second trial in 1653 
roused even more popular interest than the first. 
By his practise as much as by his theories Lil- 
burne became the chief disseminator of radical 
doctrines in the Interregnum period. 

M. James 
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LILIENBLUM, MOSES LEB (1843-1910), 
Zionist publicist and Hebrew writer. Lilienblum 
was bom in Lithuania, which was then part of 
the Russian Empire, and his life is typical of the 
later period of the Jewish enlightenment, or 
haskalah, in Russia. He began in the liberal days 
of Alexander ii with a fight against the domi- 
nance of the Talmud, pleading for a reform of 
the rabbinic laws in the spirit of the new age. 
Persecuted by the orthodox Jews, he moved to 
Odessa and soon came to see the shortcomings 
of the haskalah in undermining the old folk vir- 


tues without producing positive values in their 
stead. His disillusionment was depicted with 
bitter outspokenness in his autobiography, 
Chattoth neurim (The sins of youth, 2 vols., 
Vienna 1876), his best piece of writing. Influ- 
enced by the positivist utilitarian and socialist 
doctrines of Chemyshevsky and Pisarev, he at- 
tacked the Jewish educational ideas of both the 
rabbis and the modem haskalah as equally re- 
mote from life; instead of furthering useful 
studies and productive occupations they breed 
idleness and poverty. He declared that national 
distinctions are but accidental and conventional 
and that in the future all peoples will be merged 
into a tribeless humanity. From these cosmo- 
politan dreams he was shaken in 1 88 1 , when with 
the accession of Alexander iii a period of reac- 
tion set in and a wave of pogroms swept over 
Russia. The effect of those days he described in 
Derech teshuvah (Road of return, Warsaw 1899). 
Like a sudden illumination the thought came to 
him that the Jews are aliens everywhere and 
that their only salvation lies in being domiciled 
once again upon their ancestral soil. His positiv- 
ist philosophy also contributed to his conver- 
sion to Zionism, and he threw himself whole- 
heartedly into the Hovevei Zion (Lovers of Zion) 
movement. Opposing the spiritual Zionism of 
Ahad Ha’am he demanded a practical attitude 
in the colonization of Palestine: Palestine should 
be restored not for the sake of Hebrew culture 
but in order to lift the Jewish people out of its 
political degradation. This seemed possible to 
him even without political independence, for 
what mattered was not government but “his- 
toric citizenship” upon the soil of a homeland. 

Shalom Spiegel 
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LILIENFELD-TOAILLES, PAVEL FEDO- 
ROVICH (Paul von Lilienfeld) (1829-1903), 
Russian sociologist. Lilienfeld, the most ex- 
treme representative of nineteenth century soci- 
ological organicism, was the descendant of a 
noble Swedish family which had settled in Li- 
vonia. He was bom in Bialystock. After studying 
at St. Petersburg he held important Russian 
judicial posts and was for seventeen years gov- 
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ernor of Kurland. As an avocation he engaged 
in much sociological writing, chiefly in German, 
although his first important works and the first 
version of his magnum opus, usually known as 
Gedanken uber die Socialzvissenschaft der Zu- 
kunft, were written in Russian and he wrote 
also in French. As president of the Institut In- 
ternational de Sociologie from 1897 to 1898 he 
officiated at the third International Sociological 
Congress. 

In comparison with Lilienfeld, whose work 
is based on the assumption that human society 
is a “real organism,” Spencer and Schafffe, the 
other prominent organicists, were very cautious 
indeed. Lilienfeld *s work collapses completely if 
the assumption of organismic homology which 
he used is destroyed. He was quite aware of the 
extreme nature of his oiganicism and of the 
differences between himself and other writers. 

His later works were little more than varia- 
tions on the organismic motif set by the Ge- 
dankeriy and he regarded his doctrine that society 
is a real organism as his great contribution to 
sociology. His writings are filled with the ter- 
minology of scientific biology; material culture, 
for example, is “social intercellular substance.” 
Although Lilienfeld possessed considerable eru- 
dition (his writings abound with references to 
Darwin, Tylor, Waitz and others not usually 
cited as early as the 1870’s), his intellectual gifts 
were not of the highest order. Much of his work 
is mere journalistic prattle. His importance was 
negative; for sociologists of the late nineteenth 
century he was a horrible example of the con- 
sequence of taking seriously his own dictum, 
Sociologus nemo nisi biologus, 

Howard Becker 

Important works: Under pseudonym Lileyewa, Os~ 
novniya nadmla politicheskoi ekonorrai (Fundamental 
principles of political economy) (St. Petersburg i860); 
under initials P. L., Misli o sotsiaVnoi nauke Budush- 
chago (St. Petersburg 1872), enlarged German ed. as 
Gedanken Uher die Socialwissenschaft der Zukunftj 5 
vols. (Mitau 1873-81); under name Paul de Lilienfeld, 
La pathologie sociale (Paris 1896); Zur Vertheidigung 
der organischen Methode in der Sociologie (Berlin 1898). 

Consult: Henne am Rhyn, Otto, Paul von Lilienfeld^ 
Deutsche Denker, vol. vi (Danzig 1890); Meyer, 
B. H., “Four Synthesists: Cross-sections from Comte, 
Spencer, Lilienfeld and Schaffle” in American Journal 
of Sociology^ vol. vi (1900-01) 20-28; Barth, Paul, Die 
PhUosophie der Geschichte ah Soziologie (3rd and 4th 
cds. Leipsic 1922) p. 359-72; Coker, F. W., Organ- 
ismic Theories of the State, Columbia University, 
Studies in History, Economics and Public Law, vol. 
xxxviii, no. 2 (New York 1910) p. i39“53; Worms, 
Ren6, in Revue internationale de sociologie, vol. xi 
(1903) 265-67. 


LIMITATION OF ACTIONS, in Anglo- 
American law, denotes the requirement that ju- 
dicial relief be sought within a fixed period after 
the occasion for it arises. The term prescription 
has been variously used in this connection in dif- 
ferent legal systems. In the modem civil law, 
which makes the most elaborate distinctions, if a 
claim to property is not asserted judicially within 
a fixed period, the claimant’s rights are extin- 
guished (negative or extinctive prescription) 
and his adversary’s claim confirmed (positive or 
acquisitive prescription). There has been much 
discussion as to whether the limitation require- 
ment is remedial or substantive. As governing 
the commencement of actions it now appears to 
be remedial, and provisions relating to it are 
usually found in the American codes of civil 
procedure; but as a mode of acquiring owner- 
ship it seems to be a rule of property and as 
such is incorporated into most Romanesque 
civil codes. Modem legislation dealing with 
limitation of actions in reference to property has 
for its object the security of titles, which would 
be jeopardized if ownership could be questioned 
at any time without limitation. The general 
rationale of these rules has been interpreted as 
proceeding either from grounds of public policy 
or from a presumption that legal title had been 
acquired in the elapsed time, since no suit had 
been brought sooner. In its reference to per- 
sonal rights and to crimes the theory is much 
the same as that of bankruptcy laws — ^the debtor 
should not be pursued forever. In most legal 
systems the limitation concept is now expressed 
in statutory form, and in English law it must be 
so expressed; but such was not always the case. 

It has been said that primitive peoples have 
no statute of limitations, but only in the barest 
literal sense is this true. The underlying con- 
cept appears in early society. There is little 
doubt that the limitation concept arose while 
law was still customary and while self-redress 
was still tolerated, for it constituted a restriction 
upon the latter. The lingering tradition of 
self-redress may indeed have operated to delay 
the embodiment of limitations in the written 
law. 

Limitation is older as a substantive rule of 
property than as a remedial rule. In fact the 
limitation seems connected with the origin of 
private property. Primitive ownership appears 
to have resulted from contact with an object, 
which thus became a part of one’s personality. 
If there was no other claimant, the object 
became at once the property of the one making 
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the contact. (In Roman law this concept devel- 
oped into that mode of acquisition called 
occupation which feudal law rejected.) If, how- 
ever, another claimed the object he must assert 
his claim with reasonable promptness or suffer 
its forfeiture. It was as usucapio (taking by use) 
that the concept was first fully worked out. 
According to Loria the Roman usucapio was 
intended to reward economic initiative by penal- 
izing landlord absenteeism. In Sohm*s view, 
usucapio in classical Roman law performed a 
twofold function: it transformed bonitary (equi- 
table) ownership into quiritary (legal); and 
it protected the title of an individual who had 
acquired a thing hona fide from a non-owner. 
Both Gaius and Justinian speak in their Insti- 
tutes of the rule as designed to prevent an 
overlong uncertainty regarding ownership. Long 
before either Demosthenes had stressed the 
unreasonableness of requiring a possessor to 
preserve his evidence forever. Usucapio was a 
rule of Roman law earlier even than the Twelve 
Tables. That collection provided for acquiring 
ownership by possession of two years for im- 
movables or one for other property. The prin- 
ciple was still recognized as late as the time of 
Constantine, who, however, lengthened the 
periods to forty years. 

Caesar and Tacitus note that the Germans 
were wont to change each year the allotments of 
their lands; this system together with their 
nomadic life gave little chance for a custom like 
usucapio to grow up among them. It was not 
until about the ninth century that it began to 
develop and it appeared then in the form of the 
Verschweigungn a custom eventually enforced by 
a judicial peace ban which required all who 
impugned any existing condition to do so within 
a fixed period, usually “a year and a day,'’ but 
lengthened later. Among the Franks this took 
the form of the “citation seisin,” by which a 
claimant to land was judicially called upon to 
assert his claim within the prescribed period or 
suffer “acquiescent preclusion.” Ultimately the 
system spread over most of western Europe. 
It prevailed in France for centuries, and in 
mediaeval Germany as Auflassung it is said to 
have been the exclusive “mode of assurance.” 
All this, however, was restricted to land. The 
general doctrine of usucapio was not adopted in 
Germany until the reception of Roman law. The 
present German Civil Code recognizes usucapio 
as to movables, but as to immovables only for 
curing defective entries in the registry. 

Anglo-Saxon law like the other Germanic 


s5rstems did not include the concept of usucapio. 
Not even the “fine and recovery,” or fictitious 
compromise, followed by seisin, appears before 
the Conquest. But William the Conqueror early 
in his reign decreed that open possession for 
“a year and a day” was a sufficient defense to 
another’s claim against the finder of an object. 
Under the Nottingham charter from Henry ii 
if a serf or other person “dwell in the borough 
a year and a day in time of peace, no one except 
the king shall have any right in him.” The same 
period afforded the “preclusive bar” fixed by 
the fine and recovery, and Maitland concludes 
that this was “originally the only possession 
that could become ownership by the lapse of a 
year and a day.” In Bracton’s time the period 
seems to have been shortened. Bracton wrote of 
usucaptio (sic) and considered longa possessio 
sufficient for ownership. He applied the prin- 
ciple especially to incorporeal rights, like those 
of common, which had been protected by a plea 
of seisin since before the Conquest. The tra- 
ditional view in England has been that extinctive 
prescription does not extend beyond incorporeal 
property, but it so extends under certain Amer- 
ican statutes. 

From a custom based on a natural presump- 
tion or designed to protect property rights it was 
a short step to one which required the timely as- 
sertion of other claims. In the Hebrew “book of 
the law” (seventh century b .c .), later incorporated 
into Deuteronomy n creditors are required to re- 
lease their debtors at the end of every seventh 
year (xv: 1,2). Demosthenes praises the principle 
in Attic law and attributes it to Solon. By the 
Twelve Tables not only tangible property but 
marital rights may be acquired by usucapio] and 
a claim against an alien is declared perpetual — ■ 
i.e. he can never invoke a limitation — thus im- 
plying that there were limitations in claims 
against Romans. But, according to Hunter, 
Roman prescription as applied to rights in per- 
sonam began when the praetor, introducing new 
actions, limited them to a fixed period, gener- 
ally a year. If the action was of legislative 
origin it could be brought at any time, but the 
non-transmissibility of certain actions, not alone 
delictual ones but also certain contractual ones 
(e.g. those founded on a stipulation), afforded a 
species of limitation: a proceeding to enforce 
them had to be brought within the lifetime of 
one or both parties. As to delictual actions the 
same principle operated in English law down to 
the passage of Ix>rd Campbell’s Act in 1846, 
which allowed an action by the near relatives 
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of the deceased in the case of wrongful death. 
This act was generally followed in the United 
States. A rescript of Honorius and Theodosius 
in 424 fixed a limitation of thirty years for per- 
sonal actions (those to enforce obligations) as 
well as those in rem; but for some actions a 
longer period was stipulated later. 

In English law there appears to have been 
no procedural limitation until after the Con- 
quest. In the following century there was a lim- 
itation for the writ of right, which could not go 
back to the end of the reign of Henry i (1135). 
The Assize of Novel Disseisin was limited in 
Glanville to the king’s last passage to Normandy. 
Bracton appears to make usucapio applicable to 
all actions; but legislation on the subject pro- 
ceeded: by the Statute of Merton [20 Hen. iii, 
c. 8 (1235)] the limitation for a writ of right was 
brought down to the beginning of the reign of 
Henry ii (1154); by that of Westminster l [3 
Edw. I, c. 39 (1275)] it was further extended to 
the beginning of the reign of Richard i (1189), 
where it long remained. The act of 32 Hen. viii 
[c. 2 (1540)] was framed on the Roman principle 
of fixing a period — ^thirty years of the defendant’s 
own seisin or sixty of his ancestor’s — ^to support 
a writ of right and fifty years for a possessory ac- 
tion and certain others. The statute of 21 Jac. i 
[c. 16(1623-24)] limited writs of formedon and, in 
effect, ejectment as well as personal actions. This 
was the first general English statute of limitations 
and it was extended to the colonies, including 
those of America. Meanwhile Chancery, through 
its doctrine of laches, applied the principle “from 
the beginning of this jurisdiction . . . without the 
help of an act of parliament.” 

Before the time of Gains the praescriptioy 
which was a note prefixed to the praetor’s 
formula directing the trier of fact to dispose first 
of some preliminary question, was available to 
the defendant to raise various defenses. In the 
third century the defense of lapse of time 
{jpraescriptio longi temporis) was admissible, and 
eventually the term praescriptio came by me- 
tonymy to signify the limitation itself. Under 
Justinian usucapio and praescriptio were assimi- 
lated in usage (although strictly the former ap- 
plied to movables alone), and the joint concept 
prevailed throughout the empire. Praescriptio 
hngi temporis represented a limitation of from 
ten to twenty years for immovables, and prae- 
scriptio longissimi temporis thirty or forty years; 
the two periods later became known respectively 
as ordinary and extraordinary prescription. 

The canonists appear to have taken over the 


Justinian law of prescription in so far as it was 
needed for their purposes but to have stressed 
the element of bona fides and the effect in foro 
conscientiae. Using the extraordinary prescrip- 
tion concept and certain references in the Digest 
to prescription whose origin extends beyond 
memory, the canonists devised what became 
known as immemorial prescription, dispensing 
with a specific period. Thus they raised a con- 
clusive presumption of ownership and afforded a 
supplementary method of acquisition available 
when no shorter period was stipulated. This de- 
vice played a large part in the development of 
feudal law. 

The doctrine of immemorial prescription de- 
veloped as a customary institution in French 
law. There extinctive prescription of thirty years 
was transformed by custom into usucapio and 
given precedence over ten or twenty years’ pre- 
scription, the conditions of which were rather dif- 
ficult to meet. By the sixteenth century the Jus- 
tinianian concept of prescription appears in the 
coutumes. That of Paris, compiled by 1510 but 
existing in written form far earlier, embodied the 
concept with all its requisites except prescrip- 
tibility. The provisions of the Code civil are little 
more than an amplification of those of the 
coutume. 

Before the end of the mediaeval period English 
law like the French and the feudal (from both of 
which it drew) took over immemorial prescrip- 
tion and its resulting presumption that a grant 
had been made before the time of legal memory. 
This had a profound influence upon rules of 
pleading and proof. Where such a prescriptive 
title was alleged, no inconsistent one could be 
pleaded without traversing (denying) the first. 
Later the claimant to such a title might plead a 
grant which had been lost and support it by 
proof of twenty years’ user. This culminated in 
the doctrine that such proof raised the presump- 
tion of a grant; hence the courts often spoke of 
the statute of limitations as a statute of pre- 
sumptions. But the later tendency of English 
thought is to regard this as a fiction which has 
outlived any usefulness it may have had. The 
courts now apply the statute on grounds of 
public policy rather than by reason of any pre- 
sumption that the claim is unfounded. An ex- 
ception exists in acts embodying the Torrens or 
similar systems of registering land titles, which 
usually provide or are construed to mean that 
ownership of the registered land may not be ac- 
quired by prescription; although under certain 
British decisions that mode of acquisition must 
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he expressly excepted. As regards other rights 
than those of property limitation and prescrip- 
tion usually coincide, and even in questions of 
limitation a claimant who loses his remedy vir- 
tually loses his right. In the words of Pollock and 
Maitland “every acquisition of seisin, however 
unjustifiable, at once begets title of a sort, title 
good against those who have no older seisin to 
rely upon.” 

Limitation of action in reference to crimes 
also has its origins in very early practise. 
The notion that offenders must be punished, if at 
all, within a reasonable time after committing 
their misdeeds, appears intimately connected 
with various provisions for the restriction of self- 
redress. Among the earliest of these is the severer 
punishment permitted when the offender is 
caught red handed. According to the Twelve 
Tables a thief caught vmder such circumstances 
could be slain or scourged and turned over to his 
victim; otherwise the owner was limited to an 
action for damages. Traces of the same notion 
are seen in the rule of “hot pursuit,” during 
which the accused may be visited with the most 
extreme penalty, and in the Lombard restriction 
of private vengeance to one year, after which the 
king must fix the punishment. Under Justinian 
crimina publica had to be brought within twen- 
ty years, with exceptions for apostasy, for par- 
ricide and for substitution of offspring, and 
with shorter periods for specific offenses. 
Canon law looked with disfavor upon immunity 
not resulting from ecclesiastical absolution; it 
emphasized the element of moral guilt. The 
Roman notions reappeared in mediaeval Italian 
law, but the French Code dHnstniction criminelle 
was the pioneer in reviving the full Roman idea. 
It provided a prescriptive period of ten years for 
the prosecution and twenty for the penalty, in 
case its execution was delayed after sentence. 
Other codes of criminal procedure and penal 
codes have adopted similar provisions. There is 
no general limitation of prosecutions or penal- 
ties in English law, although for special offenses, 
such as treason, embezzlement, larceny and 
smuggling, an indictment must be found within 
a specified time. Most of the states of the United 
States as well as the federal government have 
statutes providing limitations for virtually all 
offenses, with the general exception of murder. 
As a whole modem legislation proceeds on the 
theory that the interests of society are best 
served by requiring criminal prosecutions to be 
brought within a reasonable time or not at all; 
and ^t nothing subslj^tial is gained by keeping 
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an accused person or a suspect in long suspense. 

Probably no limitation has operated uniformly 
as to all persons. In the Twelve Tables the man- 
cipable property of a woman under tutelage was 
not subject to usucapio unless it had been deliv- 
ered with her tutor’s authorization. At a later 
time all those under tutelage were during its 
continuance exempt from usucapio. In the mod- 
em law the statute does not run against minors 
or the non compos mentis or in favor of those ab- 
sent from the jurisdiction. Bracton for the first 
time in English law announced the broad rule 
nullum tempus occurrit regi^ which still ap- 
plies to all claims of the crown save statutory ex- 
ceptions regarding realty. In republican coun- 
tries the government and sometimes “the pub- 
lic” is substituted for the crown. The exemption 
is not available, however, without express enact- 
ment, to subdivisions of the state, such as munic- 
ipal corporations. 

For usucapio and prescription in the original 
sense, property, naturally tangible, was the sole 
subject matter. But the Twelve Tables recog- 
nized marital rights resulting from usucapio ^ and 
something of the sort existed in the early English 
law. Under Justinian a slave enjoying liberty in 
good faith for twenty years became free; a similar 
practise prevailed in the English and later 
Lombard systems. Under the Forum judicum 
fugitive slaves, even if belonging to the crown, 
could not be returned to servitude after fifty 
years. But Charlemagne denied the benefits of 
prescription to a fugitive slave and the inhibition 
extended to others through Germanic and feudal 
law. Usucapio of movables was recognized in the 
Twelve Tables but was not incorporated in the 
older Germanic law. In France the later Roman 
usucapio of three years did not become ap- 
plicable because the reclaiming of movables 
was never permitted. After the fourteenth cen- 
tury a thirty-year prescription came to be es- 
tablished for movables. 

From a very early period certain property 
has been treated as imprescriptible. Under the 
Twelve Tables stolen property was imprescrip- 
tible and also tombs, the latter affording later 
the nucleus of imprescriptible res sacrae et reli- 
giosae. A slave could not be acquired by pre- 
scription in early English and later Lombard law. 
The provision in the Twelve Tables which ex- 
empted from usucapio the five-foot space be- 
tween neighboring fields was the forerunner of a 
rule which applied not only to highways but to 
public property in general. According to Gaius 
usucapio was not applicable to provincial soil 
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(“since it belongs either to the Roman people or 
the emperor”) or to a city’s walls and gates. Jus- 
tinian’s Institutes makes imprescriptible the 
fiscus except when left by an heirless decedent. 
Taxes were never prescribed. Under modern law 
both civil and English public property is impre- 
scriptible , b ut not the state ’s patrimonial p roperty . 

To acquire rights by prescription one must 
have possession, which in a legal sense includes 
physical control. By both civil and common law 
possession is either natural (actual) or civil (con- 
structive) and the latter suffices prescriptively in 
each system. By both also the possession must be 
open and notorious. A clandestine possession 
confers no rights on the possessor because it af- 
fords no warning to the owner. The Twelve 
Tables imply, if they do not expressly state, the 
rule that usticapio requires continuous and unin- 
terrupted possession for the prescribed period, 
for it is held that the wife’s absence during three 
nights of the year prevents the acquisition of 
marital rights by usus. Justinian restates the rule 
and it reappears in both of the principal modem 
systems. This does not mean, however, that the 
same individual must continue in possession. 
Early Roman imperial legislation enabled an 
individual to claim the benefit of his grantor’s 
possession, while Justinian gave the same effect 
to that of any predecessor. Such is the basis of 
the doctrine of “tacking,” now generally prev- 
alent. The Roman Lex julia et plautia forbade 
tisucapio of property acquired by violence, and 
the doctrine was developed by the praetor; 
Justinian even made forcible recovery of one’s 
own property a ground for losing it. English law 
goes less far but does require peaceable posses- 
sion. Finally, possession must be adverse and 
exclusive, although if acquired by an agent or 
tenant it accrues to the principal’s benefit. In the 
Roman law and its offshoots the possession usu- 
ally must begin in good faith; that is, the posses- 
sor must believe himself the owner. The rule in 
the Twelve Tables forbidding usticapio of stolen 
goods was extended even to an innocent pur- 
chaser; but where the original possessor acted in 
good faith, a successor’s knowledge that the 
property was another’s did not affect the for- 
mer’s claim. Under the PartidaSy bona fides was 
not required at all in case of thirty years’ posses- 
sion. The canon law deemed bona fides more im- 
portant and insisted upon its continuance 
throughout. English law, on the other hand, 
does not require that the beginning of the user 
should be bona fide. 

Under the law of Justinian the possessor for 


ordinary prescription must have justus titulus — 
he must have acquired by one of the recognized 
modes of transfering ownership; if the transfer 
was in some way defective, possession with the 
other requisites might cure it. In the modem civil 
law the required “just and proper title” usually 
means a document purporting to transfer owner- 
ship. There is no such requirement in Anglo- 
American law. But the later Roman law likewise 
recognized extraordinary prescription by which 
in a longer period ownership could be acquired 
without any of the recognized modes of transfer. 
This also appears in the modem civil law. 

The duration of the period of limitation varies 
greatly. In the Twelve Tables the longest period 
required was two years (and that for immovables 
only), which was reduced to one for a decedent’s 
land not yet occupied by the heir. The praetor in 
a dispute over a movable granted an interdict to 
the possessor for the greater part of the preced- 
ing year, and a year was the first period of limita- 
tion which the praetor introduced. Constantine 
prescribed forty years for acquiring ownership; 
Justinian required three years for movables and 
ten for immovables or twenty if the parties were 
absent. Extraordinary prescription required 
thirty and sometimes forty years. The Forum 
judicum adopted the period of thirty years as to 
actions but required fifty for ownership; while 
the Partidas in taking over the limitations of 
Justinian has been followed generally by the 
modem civil law codes. The earliest English 
statute of limitations fixed thirty and fifty years 
for actions involving realty. In the statute of 21 
Jac. I the period was twenty years for real prop- 
erty actions, six for contractual and four for 
tortious, except for slander, which was two. The 
shorter period for the latter two indicates a pur- 
pose to discourage litigation upon such grounds 
and to permit it only while the grievance is fresh. 
American state legislation, which generally fol- 
lows the statute of 21 Jac. i, is restricted by con- 
stitutional provisions and must always provide a 
reasonable time for utilizing the remedy. 

In civil matters the period begins to run when 
the party entitled to relief could have instituted 
his action; a legislative attempt to start it earlier 
was declared inoperative (Webster v. Cooper, 
55 U. S. 14 How, 488). If the right is con- 
ditional the condition must have occurred, and 
where a demand is necessary the period runs 
therefrom. In penal matters under the continen- 
tal system the period for prosecutions begins to 
run from the commission of the offense or from 
the last of several successive acts constituting it. 
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This is also the American rule. For penalties the 
period runs from the date of conviction. 

In regard to the interruption of the prescrip- 
tive process there has been great variation in 
practise. Justinian fixed a longer period of limi- 
tation where one of the parties was absent from 
the province, and the principle is retained in the 
modem civil law. Formerly in England the right 
of action accrued so as to start the running of the 
statute only as to one “within the realm** and 
“out of prison*’; but these exceptions have been 
repealed. Absence of the defendant from the 
jurisdiction will generally suspend the statute as 
to him. Under Justinian prescription did not run 
against those below the age of puberty. English 
law subjected to the mnning of the statute only 
those “of full age, of sound mind . . . and, if a 
woman, unmarried.** American legislation gen- 
erally makes absence of either of the first two a 
ground for suspending statute. In the Roman 
law the period was interrupted by an acknowl- 
edgment of liability on the part of one claiming 
the limitations benefit. In modem English law 
there must be a promise to pay the debt, either 
unconditional or accompanied by a showing of 
performance of the condition, or an acknowl- 
edgment from which a promise may be implied. 
The institution of proceedings by the claimant 
constituted what was known in Roman law as a 
civil interruption, and the concept has been re- 
tained in the two modem western systems. 

Charles Sumner Lobingier 
See: Procedure, Legal; Criminal Law; Torts; 
Contract; Land Transfer. 
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LIMITATION OF ARMAMENTS. The im- 
portance of the limitation of armaments in 
furthering the cause of international peace has 
long been recognized. A nation in a state of in- 
dustrial and military preparedness is much more 
willing to employ the processes of international 
adjudication in settling a dispute than a nation 
that has built up a powerful military machine 
eager to secure the initial advantage of striking 
the first blow. So long as the reduction of arma- 
ments does not take place, no machinery for the 
pacific settlement of disputes can be effective. 
Moreover the reduction of armaments would 
involve saving of enormous sums — sums which 
might well be used for more productive pur- 
poses. 

Despite the economic burden of maintaining 
large military establishments no great power has 
been willing to run the risk of unilateral disarma- 
ment. The attitude of such a power toward 
disarmament whether unilaterally or by treaty is 
affected by the internal presence of munitions 
industries and military establishments. In the 
past at least some governments have desired to 
expand their navies as one means of increasing 
their foreign trade. 

Theoretically, however, governments since 
the World War have expressed a willingness to 
reduce armaments by treaty provided the reduc- 
tion would leave the relative security of each 
power unimpaired. Any limitation treaty re- 
moves or at least limits competition and uncer- 
tainty concerning armament levels and hence 
should add to the security of each power. Once 
achieved, the limitation of armaments even at a 
high level introduces a stabilizing factor into 
world politics and paves the way for genuine re- 
duction in the future. 

As early as the conclusion of the Seven Years’ 
War and the Congress of Vienna attempts were 
made to secure limitation of armaments by 
treaty. The attempts failed, as did the efforts of 
the French government in 1831 and 1863. The 
initiative was taken next by the czar Alexander, 
who in his famous invitation to the First Hague 
Conference of 1899 stressed the oppressive bur- 
den of armaments and proposed that an agree- 
ment should be made providing for the “non- 
augmentation” of the armies, navies and war 


budgets of the respective powers for a term of 
years to be agreed upon. This proposal was too 
advanced, however, and the Hague conference 
could do no more than pass a resolution stating 
that the “restriction of military charges, which 
are at present a heavy burden on the world, is 
extremely desirable for the increase of the ma- 
terial and moral welfare of mankind.” The con- 
ference also passed a voeu that the governments 
examine the “possibility of an agreement” limit- 
ing armaments and budgets in the future. The 
Hague Conference of 1907 in addition to reaf- 
firming the earlier resolution declared that “in- 
asmuch as military expenditure has considerably 
increased in almost every country ... it is 
eminently desirable that the Governments 
should resume the serious examination of this 
question.” The rivalry between the Entente and 
the Triple Alliance, which led to the World War, 
prevented any such examination. 

The experience of the World War led to re- 
newed attempts to place some limitations on 
armaments. The Treaty of Versailles imposed 
drastic disarmament upon the defeated powers; it 
also declared (art. 8) “that the maintenance of 
peace requires the reduction of national arma- 
ments to the lowest point consistent with na- 
tional safety and the enforcement by common 
action of international obligations” and en- 
trusted to the Council of the League of Nations 
the task of drawing up plans of reduction, which 
should be subject to reconsideration at least every 
ten years. Members of the League also under- 
took to interchange full and frank information 
as to the scale of their armaments and military 
programs. 

The first concrete steps toward realizing a 
general arms limitation were taken, however, 
not by the League but at the conference con- 
vened by the United States in Washington on 
November 12, 1921, which considered also im- 
portant political questions dealing with the 
Orient. At the beginning of the sessions the 
American delegation proposed a drastic reduc- 
tion in navies with regard for existing naval 
strengths. On February 6, 1922, the British Em- 
pire, the United States, France, Japan and Italy 
— the five naval powers invited to the confer- 
ence — signed a Treaty for the Limitation of 
Naval Armaments which was duly ratified and 
entered into effect on August 21, 1923. The ef- 
fect of this agreement was roughly to establish 
parity in capital ships between the British Em- 
pire and the United States, vdth corresponding 
ratios of strength for the other powers. 
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The Washington treaty provided that between 
1923 and 1931, when replacements might begin, 
the status of the battleships of the five powers 
should be as follows: 



Capital Ships 

Tons 

British Empire 

20 

558 » 9 S 0 

United States 

18 

525,850 

Japan 

10 

301,320 

France 

10 

221,170 

Italy 

10 

182,800 


The British Empire was allowed a somewhat 
larger tonnage and number in capital ships than 
the United States because a majority of its 
ships were of an older type, while the American 
vessels were superior in gun power. The accept- 
ance of these figures meant a reduction by the 
British Empire, the United States and Japan of 
about 40 percent of their capital ship strength, 
built and building. Altogether seventy ships, 
built and building, were scrapped, the United 
States surrendering the most, thirty vessels of 
820,540 tons. Neither France nor Italy was 
asked to scrap any existing tonnage because of 
the relatively small strength of their capital 
ships. 

It was further agreed that replacements might 
begin in 1931 and proceed so that by 1942 the 
capital ships of the five naval powers would be as 
follows: 



Capital 

Ships 

Tonnage 

Ratio 

United States 

15 

525,000 

5 

British Empire 

IS 

525,000 

5 

Japan 

9 

315,000 

3 

France 

5 

175,000 

1.67 

Italy 

5 

175,000 

1.67 


The size of each new ship was limited to 35,000 
tons and its guns to sixteen-inch caliber. The 
treaty also limited total tonnage in aircraft car- 
riers to 135,000 each for the United States and 
the British Empire, 81,000 tons for Japan and 
60,000 tons each for France and Italy. Finally, 
it was provided that in 1931 the United States 
might arrange for a conference to consider de- 
sirable changes in the treaty to meet possible 
“scientific and technical developments. “ The 
Washington treaty was to remain in force until 
December 3 1 , 1936; and in case none of the con- 
tracting powers should have given notice two 
years before that date of its intention to termi- 
nate the treaty, it was to continue in force until 
the expiration of two years from the date on 
which a notice of termination was given. Within 
one year of the date on which a notice of termina- 


tion should take effect, all the contracting powers 
would meet in conference. 

Although the Washington conference thus 
limited the number of capital ships and aircraft 
carriers it failed to limit the number of the 
lighter and faster auxiliaries, such as cruisers, de- 
stroyers and submarines, which some naval ex- 
perts now consider more useful than battleships. 
Others hold the battleship to be an obsolete arm, 
expensive beyond its worth, useful only for 
fighting other battleships and the easy prey of 
the submarine and the airplane. Originally the 
United States proposed a limitation in cruisers 
and destroyers substantially on the same ratios 
as adopted for capital ships. The French delega- 
tion, however, declared that it could not accept 
the subordinate position in regard to light cruis- 
ers, destroyers and submarines which it had ac- 
cepted in capital ships, on the ground that these 
cheap and effective arms are peculiarly the 
weapons of the smaller naval powers. France de- 
manded a minimum of 90,000 tons of sub- 
marines, which equaled the combined sub- 
marine tonnage for Great Britain and the United 
States. In view of its peculiar susceptibility to 
submarine attack the British government de- 
clined to sign any treaty authorizing this large 
submarine tonnage for France or to consider 
any limitation on auxiliary vessels capable of 
dealing with submarines. 

Nevertheless, the conference concluded a 
treaty (which France did not ratify) recognizing 
“the practical impossibility of using submarines 
as commerce destroyers without violating , . . the 
requirements universally accepted by civilized 
nations for the protection of neutrals and non- 
combatants.” Any person violating the principle 
of international law that merchant vessels cannot 
be seized without warning or sunk without pro- 
viding for the safety of passengers and crews was 
made liable to punishment “as if for an act of 
piracy.” 

Following the Washington conference a new 
naval competition arose among the great powers 
in the building of non- treaty vessels, particularly 
the io,ooo-ton cruiser carrying eight-inch guns. 
By the beginning of 1927 the British government 
had actually laid down thirteen of these large 
cruisers, while Japan had built four, France three 
and Italy and the United States each two. The 
British had taken the lead in this construction in 
an attempt to regain their pre-war cruiser 
strength, which had been reduced from 114 in 
1914 to fifty-six in 1921. 

Meanwhile in September, 1925, the Council 
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of the League of Nations had established a Pre- 
paratory Commission for a Disarmament Con- 
ference. During sessions of the commission in 
1926 and 1927 a basic difference arose between 
the Anglo-American group, which believed that 
naval limitation could be arrived at independently 
of land limitation and that naval limitation 
should be made by categories, and a group 
headed by France, which contended that land 
and naval armament were interdependent and 
that as far as naval disarmament was concerned 
the principle of global tonnage should be fol- 
lowed, each state remaining free within the gen- 
eral limitation to allocate tonnage between dif- 
ferent types of vessels as it chose. France, not 
wishing to build capital ships because of their 
heavy cost, preferred to concentrate tonnage in 
light cruisers and submarines. The Anglo- 
American powers opposed global limitation on 
the ground that it would lead to a continuance 
of competition within the general tonnage fig- 
ures. When agreement appeared impossible. 
President Coolidge took the initiative in calling a 
conference at Geneva to achieve the limitation of 
naval auxiliaries. His invitation was accepted 
only by Great Britain and Japan. 

The Geneva naval conference convened in 
June, 1927. After an acrimonious debate it broke 
up on August 4 without having arrived at any 
agreement. The reasons for failure were the in- 
sistence of the British government upon the 
right to maintain seventy cruisers, a figure which 
the United States did not wish to have to equal 
in order to achieve parity, and the insistence of 
the United States upon retaining freedom to 
maintain large cruisers with eight-inch guns, 
which American naval men considered neces- 
sary because the United States’ lack of naval 
bases compels long cruises without refueling or 
supplying. The British with bases scattered 
about the world prefer to concentrate on larger 
numbers of lighter vessels. The failure of the 
Geneva conference inevitably exacerbated feel- 
ing between Great Britain and the United 
States, and efforts to find a formula in the famous 
Anglo-French compromise of July, 1928, to 
which the United States was not a party, made 
matters worse. 

With the advent of President Hoover to office 
the United States made another effort to secure 
naval limitation through the League Preparatory 
Commission. In a series of conversations in Oc- 
tober, 1929, between President Hoover and 
Prime Minister MacDonald of Great Britain a 
basis was laid for an agreement upon the cruiser 


question: the principle of parity was accepted by 
both governments and agreement was reached 
as to a method of defining parity. 

The London Naval Conference, attended by 
the United States, Great Britain, France, Italy 
and Japan, was convened in London on January 
21 , 1930. After three months’ negotiation a naval 
treaty was signed which not only amended cer- 
tain provisions of the Washington treaty of 1922 
but also provided for the limitation of all auxil- 
iary craft belonging to the United States, Great 
Britain and Japan. So far as battleships are 
concerned, the three latter powers agreed to post- 
pone the date for the laying down of new battle- 
ships from 193 1 to 1936, thus creating a five-year 
holiday. They agreed also to scrap or other- 
wise dispose of a total of nine battleships within 
thirty months. Finally, the three powers agreed 
to limit tonnage for cruisers, destroyers and sub- 
marines as follows: 



United Great Tapam 

States Britain 

(In thousands of tons) 

Cruisers* 

a 

180.0 

146.8 

108.4 

b 

143-5 

192.2 

100.5 

Destroyers 

150.0 

150.0 

105.5 

Submarines 

52.7 

52-7 

52.7 

Total 

526.2 

541-7 

367.1 


* “a” includes cruisers with guns of more than 6.i inch caliber, 
“b” includes cruisers with guns of 6.1 inch caliber or less. 


This formula was designed to give parity in 
auxiliary vessels between Great Britain and the 
United States. For although slightly larger ton- 
nage is allotted to Great Britain than to the 
United States, the latter government is author- 
ized to maintain a superior number of large 
cruisers. 

The London naval treaty was unable to im- 
pose any restrictions upon the size of the 
auxiliary fleets of France and Italy because of 
Italy’s demand for parity with France and 
France’s refusal to accept it. The possibility 
therefore remained that France and Italy as a 
result of competition would expand their fleets 
so as to menace particularly in the Mediterran- 
ean Sea the position of the British navy, now 
limited by the London treaty. To protect against 
such an eventuality the treaty contains a safe- 
guarding clause under which each of the three 
signatories is given the right to exceed the ton- 
nage levels established for cruisers, destroyers 
and submarines if in its opinion new construction 
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by non-treaty powers affects the requirements of 
its national security. In case one party invokes 
this clause the other two parties are free to make 
a proportionate increase in their own tonnage. 
Independent Franco-Italian conversations after 
the conference were equally ineffective by May, 
1932, in securing an agreement between these 
two countries. 

As a result of the Washington and Lx)ndon 
conferences the capital ships and aircraft carriers 
of the five leading powers are limited by treaty, 
while every category of war vessel in the three 
leading navies of the world is limited. This is 
something of an achievement. On the other hand, 
the cruisers, destroyers and submarines in the 
French and Italian navies remain unlimited and 
the levels at which the navies of the three leading 
powers are fixed are unduly high. To build the 
navy authorized in the London treaty the United 
States would have to expend nearly a billion 
dollars over five years. Finally, competition still 
remains possible even in the case of vessels lim- 
ited by treaty. This fact was vividly demon- 
strated with the launching of the Deutschland by 
the German government in May, 1931. This so- 
called “pocket battleship,” having a displace- 
ment of 10,000 tons, a speed of twenty-six knots 
and a cruising radius of 10,000 miles and carry- 
ing eleven-inch guns, meets all the technical re- 
quirements of the limitations imposed by the 
Treaty of Versailles; nevertheless, it is con- 
sidered by some experts to be as powerful as 
many battleships of much greater tonnage. Ap- 
parently the only means of preventing the de- 
velopment of such new vessels is by meticulous 
definition of the specifications of the types 
limited. 

Within the two other major branches of arma- 
ments — land and air — no limitation agreements 
have yet been concluded. Nevertheless, as a re- 
sult of the six sessions of the League Preparatory 
Commission for the Disarmament Conference 
between May, 1926, and December, 1930, a 
draft agreement covering all types of armaments 
was concluded and placed before the conference 
called by the League Council for February, 1932. 
This provided a skeleton agreement but did not 
contain the figures at which armaments should 
be limited. The draft treaty provided for the 
limitation of (i) personnel in military, naval and 
air forces; (2) airplanes by number and horse 
power; and (3) total annual expenditure on land, 
naval and air forces. The supervision of the 
treaty was to be entrusted to a Permanent Dis- 
armament Commission. The draft treaty con- 


tained no provision for the limitation of land 
material, such as types of machine guns and 
rifles, nor did it attempt to fix the respective 
military strengths of each power. Moreover this 
treaty also excluded from limitation so-called 
trained reserves. 

The problem of limiting land armaments is 
for a variety of reasons far more intricate than 
that of limiting navies. There are only a few 
types of naval vessels and these types are com- 
mon to all naval powers. In the case of armies, 
however, two conflicting systems of recruiting 
are followed: the conscription system and the 
professional army system. The majority of the 
countries of the world employ the conscription 
system, under which all young men reaching a 
certain age are obliged to perform a period of 
military service. Upon the completion of this 
period of active training they return to civilian 
life but form part of a trained reserve liable to be 
called to the colors in case of any emergency. 
Other countries, notably England and the 
United States, follow the professional system, in 
which armies are voluntarily recruited for com- 
paratively long periods of time. While this sys- 
tem may produce a highly efficient and mobile 
professional force it does not build up any trained 
reserves. In 1914 England could mobilize only 
733,500 trained men in comparison with 3,580,- 
000 mobilized by France under the trained re- 
serve system. Germany in the same year was able 
to increase its army from the peacetime strength 
of 761,000 to a war strength of 5,000,000. The 
peace treaties required Germany and its former 
allies to abandon conscription in favor of the 
system of professional armies. Europe today 
therefore employs two different military sys- 
tems; and for the purpose of a limitation agree- 
ment it is extremely difficult if not impossible to 
find a common denominator by which they may 
be compared. A limit on the number of men 
under arms at any given moment as established 
by the draft treaty means very little while 
trained reserves are excluded from limitation, 
unless the annual contingent of recruits is put 
under control. 

As was demonstrated by the phenomenal de- 
velopment of machine guns and tanks during 
the World War, warfare is becoming rapidly 
mechanized; and an effective limitation agree- 
ment cannot therefore ignore the problem of 
material. Recognition of its importance led to 
the inclusion in the Treaty of Versailles of 
clauses prohibiting Germany from using large 
guns, tanks, military aircraft and submarines. 
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The obstacles confronting the limitation of 
material are formidable. The first is created by 
the problem of trained reserves. Nations follow- 
ing the conscription system cannot accept the 
same limitation upon material as nations main- 
taining professional armies, without automati- 
cally disarming their trained reserves. Secondly, 
no limitation of material can be effective if dur- 
ing times of peace governments are allowed to 
organize industrial establishments capable of 
turning out armaments and munitions in enor- 
mous quantities once war breaks out. If in one 
of two states which have agreed to maintain an 
equal number of tanks private enterprise manu- 
factures as many tanks as it likes, the official tank 
limitation becomes illusory. A League of Na- 
tions committee has studied the question of 
limiting the private manufacture of arms; but so 
far no convention on the subject has been drafted. 
Such an achievement would be doubly useful, 
for if a method were found of restricting the 
profits of armament manufacture, one of the 
forces opposing effective limitation of arms 
would disappear. 

The popular view that any highly industrial- 
ized nation can turn out munitions in wholesale 
fashion following the outbreak of war was dis- 
proved by the experience of Great Britain and 
the United States during the World War. Unless 
a policy of industrial preparation is deliberately 
adopted, there is a ‘‘conversion lag” of several 
years before a nation can be converted from a 
peacetime to a wartime basis. The object of any 
limitation treaty should be to extend this con- 
version lag and to prevent nations from adopting 
a policy of industrial preparedness. The arma- 
ment establishments of each army must be lim- 
ited and the manufacture of arms, whether by 
government or private enterprise, made to con- 
form to this limitation. The draft treaty pro- 
viding only for budgetary limitation of annual 
expenditures on arms is rendered largely inef- 
fective by its failure to touch the material 
question. 

Moreover an effective treaty must deal with 
the problem created by new inventions. Even 
should an agreement limiting the main existing 
types of arms be concluded, the balance would be 
upset and competition resumed if one nation in- 
vented a new weapon of war. Authorities such 
as Major Victor Lefebvre insist that it is only 
infrequently that new instruments of war are the 
by-product of industrial peacetime research. 
Rather they are the direct result of conscious 
military research, and moreover to convert an 


inspired flash of discovery into a proved weapon 
active development is usually required. In other 
words, few military inventions would be made if 
governments abolished their military research 
laboratories and if the great international scien- 
tific organizations pledged their members to 
devote themselves to peacetime activities and to 
refrain from perfecting new devices for taking 
human life. 

In the important field of chemical warfare the 
draft treaty provides for abstention from the 
use in war of asphyxiating, poisonous or similar 
gases and of all analogous liquid substances or 
processes. Bacteriological methods of warfare 
are to be unreservedly abandoned. Opinions dif- 
fer whether the use of poison gas is less humane 
than the use of bayonets and bullets. Moreover it 
may be doubted whether a government which 
violates its obligation not to engage in aggressive 
war will observe an agreement not to use poison 
gas. It is also to be doubted whether a nation 
fighting in self-defense should be denied the use 
of any weapon deemed necessary to resist ag- 
gression. 

Despite the obligation of article 8 of the 
Covenant of the League of Nations, which re- 
quires League members to exchange “full and 
frank information” as to the scale of their arma- 
ments, the majority of governments represented 
at the League Preparatory Commission declined 
to admit the principle of publicity in regard to 
material. Even should a government accept limi- 
tations upon material, it would be difficult with- 
out some form of international supervision to 
prevent it from evading treaty restrictions. Yet 
as the case of the interallied commissions in 
Germany showed, outside investigation into such 
questions may arouse intense ill will. All that the 
League draft treaty proposes is that any party 
may lodge with the Disarmament Commission a 
complaint that another party is violating or en- 
deavoring to violate the obligations accepted in 
the disarmament treaty. The commission is to 
report on the subject but is given no authority to 
decide the dispute. 

Even where agreement has been reached that 
effectives, including trained reserves, material 
and military expenditure, should be limited, 
there remains the fundamental problem of fixing 
the comparative military strength of each nation 
— ^the question of ratios. A theoretical basis for 
the solution of this problem was presented to the 
League Temporary Mixed Commission on 
Armaments in 1921 by Lord Esher. It proposed 
to limit the unit size of armies in each country to 
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30,000 men and to determine the number of 
units for each country by its population, indus- 
trial strength and strategic needs. Thus it was 
proposed to give France six units and Italy four. 
Because of the difficulty in deciding how many 
units each state should have, the plan failed of 
adoption. 

Fearful of the superior industrial strength of 
Germany, the French representatives at the 
League Preparatory Commission advanced an- 
other theory, that of war potential. Under this 
theory a nation having an inferior war potential, 
or industrial capacity, should be given a corre- 
spondingly larger military force. The theory of 
war potential was based upon the unsound view 
that a nation having large industrial resources 
may convert them immediately to warlike pur- 
poses: it was the French army that stemmed the 
German invasion in 1914 — not the superior war 
potential of Great Britain. 

The two most practicable methods of fixing 
ratios are: first, upon the basis of the status 
quo; secondly, upon the basis of equality for the 
great powers. The insuperable difficulty with the 
first method is that some nations are unwilling 
to freeze the status quo. The application of this 
principle in 1914 would have meant the per- 
petuation of the supremacy of the British navy, 
which the United States would not accept; the 
application of the principle today would mean 
the perpetuation of the supremacy of the French 
army and air forces, which Germany and Italy 
will not accept. 

The other alternative presents almost as many 
difficulties. If due allowance is made for the mili- 
tary needs of the French and Italian colonies, it is 
conceivable that at some time in the future 
France, Germany and Italy will admit the prin- 
ciple of equality in effectives and material. So 
long, however, as the political problems of 
Europe remain unsolved, so long as France fears 
that Germany wishes to upset the peace settle- 
ment of 1919, it will refuse to surrender its pres- 
ent military superiority. On the other hand, Ger- 
many is not likely to be satisfied with equality 
with France when a policy of alliances virtually 
places the armies of Belgium, Poland, Czecho- 
slovakia, Rumania and Jugoslavia under French 
command. Naval limitation was achieved at the 
Washington and London naval conferences only 
after political confidence between the American, 
British and Japanese governments had been es- 
tablished. Similarly the fundamental question of 
limiting land armament cannot be solved until 
there is a reconciliation between France and 
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Germany and until international organization 
has been strengthened so as to provide each 
state with ‘‘security” against attack. 

Realizing the difficulties of reaching an agree- 
ment according to the principle of either the 
status quo or equality, the World Disarmament 
Conference, which opened at Geneva on Febru- 
ary 2, 1932, considered several new proposals. 
Here about twenty-eight governments supported 
the total abolition or the restriction of so-called ag- 
gressive weapons. It was argued that if weapons 
such as tanks could be abolished defensive forti- 
fications and weapons would be strong enough 
to prevent invasion. Thus the abolition of ag- 
gressive weapons would automatically reduce 
the likelihood of aggressive war. Moreover this 
step would make possible an immediate saving 
in military expenditure, and it could be taken 
without attempting to solve the troublesome 
question of ratios. Opponents of the proposal de- 
clared, however, that it was impossible to dis- 
tinguish between offensive and defensive weap- 
ons. During the Geneva debates the small pow- 
ers contended that the battleship was “aggres- 
sive” and the submarine “defensive,” the United 
States and Great Britain taking exactly the oppo- 
site position. It is stated also that a country 
called upon to defend itself must at some mo- 
ment undertake a counteroffensive and that the 
only result of abolishing tanks and heavy artil- 
lery would be to prevent any decision and con- 
vert every war into an intolerable stalemate, en- 
tailing unnecessary loss of life. Moreover France 
could not abolish tanks and heavy artillery with- 
out at once reducing its superiority over Ger- 
many, since these weapons were denied to Ger- 
many by the Treaty of Versailles. 

As its contribution to the disarmament con- 
ference the French government proposed the 
establishment of an international police force. 
The plan called for the establishment of an inter- 
national civil air service to operate under 
League control all commercial airplanes above a 
certain tonnage. Likewise it called for the es- 
tablishment of a small League army to be sup- 
plemented in time of need by national contin- 
gents. Finally, bombing planes would be ex- 
clusively in the hands of a League air force, 
while other “aggressive” weapons would be 
placed at the L^gue’s “dispos^.” 

The French proposal to internationalize civil 
aviation had much to commend it. Under exist- 
ing circumstances it seems impossible to limit 
military aviation because of the ease with which 
commercial airplanes may be converted for 
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military purposes. The creation of an interna- 
tional aviation company would meet this diffi- 
culty. Such a company would be interested not 
in advancing the ends of any government but in 
advancing commercial aviation in time of peace 
as well as war. 

The other features of the project were a logical 
development of the principle of sanctions al- 
ready embodied in the League Covenant. Never- 
theless, in the present stage of international rela- 
tions the French proposal is regarded by most 
governments as wholly impracticable. There is a 
danger that if an international police force is 
established before the system for pacific settle- 
ment of disputes is perfected, the force will be- 
come a means of perpetuating an unjust status 
quo and will fall under the control of a single 
power. 

So far no proposal for the drastic reduction of 
any kind of armaments has met with success. 
This failure has been due largely to nationalist 
mistrust. A changed psychology will do some- 
thing to remove this mistrust, but in the last 
analysis it is doubtful whether a new attitude 
toward this subject can be engendered until a 
world community perfecting new procedures and 
establishing new traditions has been developed. 
It would be a grave mistake, however, to aban- 
don the present effort at disarmament until a 
world community has been established. Both 
developments must go hand in hand if either is 
to achieve success. 

Raymond Leslie Buell 
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LINCOLN, ABRAHAM (1809-65), president 
of the United States. Abraham Lincoln, born 
in a Kentucky log cabin, was carried by the 
course of the westward movement across the 
Ohio River through Indiana and into central 
Illinois. His memory, however, long lingered 
fondly over his early days in Kentucky: “my 
state” he called it as late as 1856. Because of his 
humble origin the appeal of the frontier democ- 
racy which had elevated Andrew Jackson to the 
presidency should have gripped the young Illi- 
nois rail splitter. Yet thrown into political asso- 
ciations and soon into social contacts with a 
group to whom he proudly referred as “us Ken- 
tuckians,” Lincoln chose to follow the standard 
of Henry Clay and to join the heterogeneous 
opposition which shortly became the Whig party. 
Even before it advanced positive principles or a 
definite program this party represented the com- 
bined forces of the propertied elements of the 
north and south, together with the traditions of 
wealth, intelligence and social standing. It was 
not at all surprising therefore that in 1843 when 
Lincoln was seeking nomination to Congress he 
was characterized by his political opponents as 
“the candidate of pride, wealth, and aristocratic 
family distinction.” 

Lincoln was early aroused by the inhumanity 
of the slave trade if not of slavery itself, but as 
he once said: “I bite my lips and keep quiet.” 
He condemned the abolitionists as agitators who 
actually endangered the cause of freedom. Dur- 
ing 1847-49 served a single term in Congress, 
where he was active among the Wilmot Proviso 
foes of slavery extension; yet this did not prevent 
him from joining with a group of southern 
Whigs to name for the presidency General Tay- 
lor, who was a slaveholder, or from ridiculing 
the Free Soil party as being, like the Yankee 
peddler’s pantaloons, “large enough for any 
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man, small enough for any boy.** Even in 1854 
when the Republican party was being created, 
he carefully held aloof from the movement and 
proclaimed the dying Whig remnant the true 
anti-Nebraska party. But by 1856 he had acqui- 
esced in the inevitable and he took a prominent 
place in the Republican ranks. Meantime in his 
retirement from active politics Lincoln had been 
pondering the ethics of slavery and was becom- 
ing alarmed at the menace to “the white man’s 
charter of freedom** which emanated from the 
ultra proslavery view that slavery was the normal 
status of the working classes. His “House Di- 
vided” speech delivered in 1858 sounded a warn- 
ing of this danger. Nevertheless, he won the 
Republican nomination in i860 because of his 
conservative views on slavery and was described 
by Alexander H. Stephens during the campaign 
as “just as good, safe and sound a man as Mr. 
Buchanan.” 

Both before and after his election Lincoln 
offered every reasonable guaranty to slavery as 
it existed in the southern states, but the Repub- 
lican victory of i860 was interpreted by the 
south as a sign that its peculiar institution was 
shortly to be attacked. The war which followed 
Lincoln envisaged as a conflict between two 
concepts of the role of labor. He had frankly 
declared his preference for a system “under 
which laborers can strike when they want to.” 
He resented “the effort to place capital on an 
equal footing with, if not above, labor, in the 
structure of government.” Southern secession 
constituted in effect an attack upon the rights 
of all working men; to him “the strongest bond 
of human sympathy, outside of the family rela- 
tion, should be one uniting all working people, 
of all nations and tongues, and kindreds.** There 
is little evidence that Lincoln foresaw the ex- 
traordinary industrial consequences for northern 
capital of a federal victory. 

As a war president Lincoln found himself 
invested with dictatorial powers. Nor did he 
hesitate to use them. As stated in his own execu- 
tive order of February 14, 1862: “He called into 
the field such military and naval forces, un- 
authorized by the existing laws, as seemed nec- 
essary. He directed measures to prevent the use 
of the Post Office for treasonable correspond- 
ence. He subjected passengers to and from for- 
eign countries to new passport regulations, and 
he instituted a blockade, suspended the writ of 
habeas corpus in various places, and caused per- 
sons who were represented to him as being or 
about to engage in disjoyal or treasonable prac- 


tises to be arrested by special civil as well as 
military agencies, and detained in military cus- 
tody. ...” Despite these acts he sought to 
conciliate and control the most diverse forces. 
Generously disposed toward all southerners ex- 
cept the leaders of the Confederacy, he labored 
hard to please southern loyalists and at the same 
time to hold in check the rising tide of aboli- 
tionism in the north. More slowly than the 
dominant current of opinion there he moved 
toward a policy of emancipation. Northern Cop- 
perheadism had to be controlled; but while 
Lincoln permitted arbitrary arrests by impor- 
tant subordinates whose actions he could not 
afford to repudiate, he was only technically re- 
sponsible for this limitation of the field of civil 
liberty and more than made up for this by 
restraining the forces which demanded the 
sweeping legislative and administrative suppres- 
sion of freedom of speech and press. Perhaps 
there was no more significant item in his record 
than his action in revoking the order of General 
Burnside for the suspension of the Chicago 
Times and other papers, unless it was his whole- 
sale release on parole of political prisoners by 
the executive order of February 14, 1862. 

Lincoln’s reconstruction policy was based 
essentially on the prompt restoration of the 
southern states to “their proper practical rela- 
tion with the Union.” The generosity of this 
program aroused the opposition of congressional 
spokesmen for the Republican party, who 
alarmed at the early readmission to Congress of 
the members of the seceded states before the 
attainment of the economic ends for which the 
war was being fought bluntly reminded the 
president “that the authority of Congress is 
paramount and must be respected; ... he must 
confine himself to his executive duties . . . and 
leave political reorganization to Congress.** This 
growing cleavage in the Republican ranks and 
the not unjustifiable insistence of the Democrats 
that the war had so far been a failure seemed to 
promise certain defeat for Lincoln in the 1864 
campaign. The autumn, however, brought a 
number of notable victories in the field and 
Lincoln was returned to office by a handsome 
majority. That his reelection was likely only to 
complicate his problem of securing the contin- 
ued cooperation of ardent northern leaders was 
clear from the developments of the ensuing 
winter and spring, when it became evident that 
former Copperhead critics were being attracted 
by his generous policy. To these and to con- 
servative Republicans the martyred president 
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became “the Great Conciliator.” But the north- 
ern radical Republicans, who at first could not 
conceal their relief at the removal of Lincoln 
from the helm, were soon creating the begin- 
nings of the Lincoln myth, which credited him 
with a consistent and predestined devotion to 
the cause of abolition; by them he was pro- 
claimed the “Great Emancipator” and thus he 
has remained for most Americans. 

Arthur C. Cole 
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LINGARD, JOHN (1771-1851), English his- 
torian. Lingard and Hume were the earliest 
modem historians of England who drew their 
information from original sources, and Lingard 
was the first to tell its story with real impar- 
tiality, notwithstanding his Catholic connections. 
At an early age he was given a scholarship in the 
English Catholic College at Douai and during 
his stay of eleven years was thoroughly educated 
in the classics, modem languages, philosophy 
and theology. Returning to England in 1793 he 
was for a short time tutor in a Catholic noble- 
man’s family and then served for some years as 
teacher in the newly founded Crook Hall, Dur- 
ham. In 1811 he was appointed Catholic pastor 
in the little village of Hornby in Lancashire, 
where he spent the remaining forty years of his 
Ufe. 

The material remains of early British church 
history in the neighborhood of Crook Hall and 
Hornby drew him to the study of that subject 
and in 1806 he published The Antiquities of the 
Anglo-Saxon Church (2 vols., Newcastle 1806; 


5th ed. London 1858). These interests combined 
with his desire to correct what he considered 
Protestant misunderstanding of his church led 
him to undertake a general history of England, 
the History of England from the First Invasion by 
the Romans to the Accession of William and Mary 
(8 vols., London 1819-30; 7th ed., 10 vols., 
1883). His object of reconciling differences be- 
tween Catholics and Protestants is recognizable 
through the entire work. Issued by a Protestant 
publisher, it was even examined for infelicities 
before printing by a clergyman of the Church of 
England. The appearance in 1819 of the first 
three volumes, covering the Middle Ages, es- 
tablished his reputation; but as each successive 
volume appeared, covering periods of greater 
controversy, the attitude of strict impartiality be- 
came more difficult to preserve; and with the ap- 
pearance of the eighth volume in 1830, bringing 
the work down to 1688, he recognized the im- 
practicability of continuing it along the same 
lines and devoted the rest of his life to successive 
revisions and editions of his great work, to the 
writing of articles and pamphlets and to corre- 
spondence on the church problems of his time. 

In the deep divisions of opinion and policy 
among English Catholics it was to be expected 
that the moderate nature of Lingard ’s work 
would be offensive to many. Nevertheless, it was 
well received by the great body of both Protes- 
tant and Catholic scholars, and the pope himself 
at one time ordered two himdred copies for dis- 
tribution. In the Catholic controversies of the 
time Lingard took little part but aided in the 
various efforts, culminating in the Catholic 
emancipation of 1829, to secure for the Catho- 
lics a better political and social position in Eng- 
land. The sustained impartiality and evident 
learning of his work, the clarity of its style and 
its wide popularity doubtless had much to do 
with the increasing liberality of popular feeling 
in England toward Catholics. 

Edward P. Cheyney 
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LINGUET, SIMON NICHOLAS HENRI 
(1736-94), French lawyer, journalist and social 
theorist. Linguet, who came of a middle class 
family, had literary ambitions from early youth. 
At thirty he had already plunged deep into his- 
tory, drama, verse, philosophy and politics. He 
had demanded reform of the legal system and of 
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taxation and had condemned the practise of mas- 
sacring soldiers to make a despot *s holiday. After 
winning the praise and support of Voltaire by his 
spectacular defense of some youths condemned 
to death in 1766 for the sole proved offense of 
reading the Dictionnairephilosophique^ he became 
a famous lawyer admired for his eloquence and 
sought by distinguished clients. But in 1774 his 
legal career was abruptly ended by his disbar- 
ment as a result of his attack on the bench. Three 
years later he founded the important journal 
Annales politiques^ ctviles et litt^aires (19 vols., 
1777-92), which became a vehicle, supplement- 
ing his numerous pamphlets, for his unintermit- 
tent and versatile offensive against his con- 
temporaries. The principal objects of Linguet's 
attack were the church, the rich, the economists 
and finally the philosophic ideal of political 
liberty. Keenly aware of the evils of the society 
in which he lived he contemned the remedies 
which were currently proposed. According to his 
political theory the state had no other object than 
to preserve property, defined by him as the claim 
of the few upon the labor of the many. Since 
property could originate and survive only 
through violence, the essence of the state was 
force. With vitriolic passion he flailed what he 
thought was the puerile idea that freedom could 
be won by the establishment of mere equality 
before the law. The philosophes and Anglo- 
maniacs who entertained this idea completely 
overlooked the real evil, which was economic in- 
equality. But Linguet, who was analyst rather 
than reformer, could see no escape from the 
situation and pessimistically recommended pas- 
sive acquiescence as the only intelligent course. 
His ideas were either derided or condemned as a 
defense of despotism. In 1780 he was imprisoned 
in the Bastille, from which he was released two 
years later under sentence of exile. During the 
period of his exile, the greater part of which was 
passed in England, he published his pungent 
M^moires sur la Bastille (London 1783, new ed. 
by H. Monin, Paris 1889; tr. by S. F. Mills 
Whitham, London 1927) and through the An- 
nales maintained a running commentary on 
European events. After the fall of the Bastille he 
returned to France, but only to be guillotined in 
1794 as one who had consorted with tyrants and 
defended despotism. 

In his perception that economic facts are more 
important in the life of the individual than polit- 
ical background Linguet was far in advance of 
any other thinker of his age. When in Thiorie des 
lots ctviles (2 vols., London 1767; new ed., 3 vols., 


Paris 1774) , perhaps his most important work, he 
declared that men could not be really free if 
“they must go upon their knees to a rich man to 
gain from him permission to increase his wealth,” 
he was crudely foreshadowing the doctrine of 
surplus value. His fame died before him, but his 
ideas had an important influence on Karl Marx. 
They are in fact more in keeping with twentieth 
century thought than with eighteenth. It is not 
surprising therefore that there are signs of re- 
awicening interest in Linguet. 

H. R. G. Greaves 
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LIPINSKY, VYACHESLAV (1882-1931), 
Ukrainian historian and nationalist leader. Li- 
pinsky attended the gymnasium at Kiev and stud- 
ied at the universities of Cracow and Geneva. 
Although by birth a Polish nobleman and by 
faith a Roman Catholic he identified himself in 
early youth with the cause of Ukrainian nation- 
alism. In his first work, Szlachta ukrainska ijej 
udzial TV zyciu narodu ukrainskiego (The Ukrain- 
ian nobility and its participation in the life of the 
Ukrainian people, Cracow 1909), he stressed 
the Ukrainian origin of the majority of the Polish 
nobility in the Ukraine and urged them to as- 
sume leadership in the movement toward a 
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Ukrainian renaissance. In 1918 he was sent by 
the hetman Skoropadski to Vienna as the first 
minister of the Ukrainian state; he continued for 
some time under the directorate which re- 
placed the Skoropadski regime but, unable to 
agree with the political ideas of the new leader- 
ship, he resigned and spent the remainder of his 
life as a political Emigre. In 1926 he was called to 
the Ukrainian Scientific Institute in Berlin, 
where he remained until 1928. 

Lipinsky’s chief claim to distinction rests on 
his original interpretation of the forces and ideals 
dominant in Ukrainian history. Departing from 
the traditional populist school in Ukrainian his- 
toriography, which interpreted the history of the 
country exclusively in terms of a continuous 
struggle of oppressed masses against the feudal 
exactions of a native and foreign nobility, he at- 
tempted to prove, first, that the recurrent upris- 
ings of the Ukrainian masses were animated by 
the political ideal of the reestablishment of a 
Ukrainian state and, second, that the Ukrainian 
nobility played the most constructive part in the 
actual organization of these struggles. It was 
only after the collapse of the Khmelnitsky 
wars — the Ukraine’s most heroic bid for political 
independence — ^that Ukrainian nobility suc- 
cumbed to Polonization and Russification and 
the national ideal was deflected from the struggle 
for an independent state into the movement 
for cultural survival within the political bound- 
aries of Russia, Poland and later also Austria- 
Hungary. It is the task of Ukrainian leaders, 
he insisted, particularly of the politically con- 
scious nobility, to restore the original political 
ideal to the Ukrainian masses. Building upon his 
interpretation of Ukrainian history he evolved in 
his lAsti do hrativ chlihorobiv (Letters to fellow 
agriculturists, reprinted Vienna 1929; first pub- 
lished in the collection Chliborobska Ukraindy 
Agricultural Ukraine, ed. by Lipinsky, 5 tols., 
Vienna 1920-25) an elaborate theory of the 
Ukrainian state, organized on a corporate basis 
and ruled by a monarchy based on a broad 
aristocracy, recruited from all classes of the 
people. Lipinsky’s historical works were hailed 
by some as marking a new epoch in Ukrainian 
historiography, but his general interpretation 
and conclusions have been criticized by Hrush- 
evsky. 

Nathan Reich 
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LIPPERT, JULIUS (1839-1909), German so- 
ciologist and historian. After receiving training 
in history Lippert taught in Bohemia and Ger- 
many and served one term in the Austrian par- 
liament and several in the Bohemian legislature. 
His first important works were in the field of 
comparative religion, followed by studies in the 
history of the family and in material culture, the 
results of which he synthesized in his greatest 
work, Kulturgeschichte der Menschheit in ihrem 
organischen Aufbau. 

Although his method and point of view align 
him with Tylor, Morgan, Spencer and other 
members of the classical evolutionist school of 
anthropology and sociology, Lippert anticipated 
modem writers in his recognition of the role of 
cultural diffusion and in his emphasis on the 
superorganic nature of culture. The determi- 
nants of cultural phenomena were to him never 
biological or psychological factors such as race, 
heredity, genius or instincts but always cultural, 
especially economic, factors as these are condi- 
tioned by historical and geographical influences. 
He assigned to ideas, particularly religious ideas, 
an extremely important role in cultural evolution 
and consistently stressed the interrelation and 
interdependence of social phenomena. Lippert 
demonstrated the economic basis and superor- 
ganic character of human marriage and shed 
light on the confused problem of the relation 
between religion and magic by his original treat- 
ment of fetishism. His work has received wide 
recognition and has had influence among soci- 
ologists in Germany, Russia and in certain cir- 
cles in the United States. 

George P. Murdock 

Important works: Der Seelencult in seinen Beziehungen 
zur althehrdischen Religion (Berlin 1881); Die Reli- 
gionen der europdischen Culturvdlker (Berlin 1881); 
Christenthum, Volksglaube und Volksbrauch (Berlin 
1882); Allgemeine Geschichte des Priesterthums, 2 vols. 
(Berlin 1883-84); Die Geschichte der Familie (Stutt- 
gart 1884); Kulturgeschichte der Menschheit in ihrem 
organischen Aufbau, 2 vols. (Stuttgart 1886-87), tr. by 
G. P. Murdock as The Evolution of Culture (New York 
1931); Deutsche Sitter^eschichte (Lcipsic 1889); Social- 
geschichte Bdhmens in vorhussitischer Zeity z vols. 
(Vienna 1896-98). 

Consult: J. P. Murdock’s introduction to his transla- 
tion of Kulturgeschichte y p. v-xxxii; autobiographical 
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sketch in Deutsche Arbeit ^ vol. v (1905-06) 25-34, tr. 
by A. W. Small in American Journal of Sociology, vol. 
xix (1913) 145-65- 

LIPSIUS, JUSTUS HERMANN (1834-1920), 
German classical philologist and historian. Lip- 
sius studied at the University of Leipsic and 
taught at the Nikolaischule in Leipsic from 1863 
to 1877 and at the University of Leipsic from 
1877 to 1914. His first writings were concerned 
with the Athenian orators. He revised the works 
of M. H. E. Meier and G. F. Schomann on 
Athenian legal procedures; but when Aristotle’s 
treatise on the constitution of the Athenian state 
was discovered in 1891, he realized immediately 
that this work involved a change in the concep- 
tion of Athenian legal procedures. His first ef- 
forts in this direction were contained in his re- 
vision (2 vols., Berlin 1897-1902) of G. F. 
Schomann’s Griechische Alterthiimer , originally 
published in 1855-59. His chief work, however, 
is Das attische Recht und Rechtsverfahren mit 
Benutzung des attischen Processes von M. H. E. 
Meier und G. F. Schomann (3 vols., Leipsic 
1905-15), which reveals a complete mastery of 
Attic sources as well as occasional utilization of 
other Greek legal data. As far as its method is 
concerned the book presents a commentary on 
the Athenian writers, particularly the orators, 
rather than a study of Greek law. The first vol- 
ume is an introduction to the constitution of the 
courts of justice; the second deals with legal ac- 
tions, which are classified as private and public 
and also in accordance with the authorities under 
whose jurisdiction they fall; while the third is 
devoted to legal procedures. The study is not 
concerned with the actual law or with the con- 
tent of criminal and private law but rather with 
the question of legal actions and procedures. 
Actions moreover are described not from the 
point of view of their proper purposes but from 
that of competencies. As a result the work has 
only an antiquarian value and by no means af- 
fords an insight into the development of the le- 
gal aspect of Greek cultural life. Lipsius himself 
recognized this shortcoming, which reflects a 
lack not of ability but of proper method. In the 
preface to the last volume he suggested the de- 
sirability of a study of Greek rather than 
Athenian law, which, he maintained, should 
combine the methods of philology and juris- 
prudence. 

Egon Weiss 

Consult: K6rte, A., “Worte zum GedSchtnis an Justus 
Hermann Lipsius*’ in Sftchsische Akademie der Wis- 
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senschaft zu Leipsic, Philologisch-historische Klasse, 
Berichte Uber die Verhandlur^en, vol. bcxiii (1921) 41*- 
50*; Poland, Franz, in Biographisches Jahrbuch filr 
Altertumskunde, vol. xliv (1924) 1-36, with full list of 
the works of Lipsius. 

LIPTON, SIR THOMAS JOHNSTONE 
(1850-193 1), British merchant. Lipton, who had 
but a few years of formal schooling, worked as a 
boy in his father’s small provision shop in Glas- 
gow. On his twenty-first birthday he opened his 
own provision shop, where from the first he ap- 
plied those modem principles of merchandising 
then being developed in England, on the conti- 
nent and in the United States: careful buying for 
cash, good quality, attractive display, advertis- 
ing, cash sales at small profit and rapid turnover. 
He was a pioneer in the use of intensive adver- 
tising, including what are now called ballyhoo 
methods. Lipton was also the most important 
pioneer of the chain store system in England; as 
soon as his capital permitted he opened other 
shops in other cities, and the number of Lipton 
markets all financed by the reinvestment of 
profits multiplied rapidly in Scotland, Ireland 
and England. A central depot in Glasgow, later 
moved to London, carried on considerable 
manufacturing. Wherever possible the Lipton 
organization bought direct from producers and 
also, particularly in later years, produced many 
of its own raw materials and manufactured many 
of its own products. In 1898 the business was 
incorporated for ,£2,000,000 as Lipton, Ltd., the 
company owning in addition to retail provision 
shops many tea, cocoa and rubber plantations in 
Ceylon and factories and warehouses in London 
and elsewhere. I.fipton was probably the most 
important and successful of the British mer- 
chants who applied modern capitalist methods 
to merchandising. 

Mildred Hartsough 

Consult: “Leaves from the Lipton Logs,” ed. by 
William Blackwood in Saturday Everting Post, vol. 
cciii (1930) August 16, 23, 30, September 6, 13, 20 and 
27; Stock Exchange Official Intelligence, vol. xlix (Lon- 
don 1931) p. 833; Stock Exchange Year-Book, vol. Ivii 
(London 1931) p. 2802-03. 

LIQUIDITY. This term when applied to an 
article of wealth or a credit item denotes the pos- 
sibility of raising cash upon it by selling it or 
pledging it as security for a loan; in reference to 
a business concern liquidity is measured by the 
availability of cash, whether direct and immedi- 
ate or indirect and involving the conversion of 
some assets into cash to meet ordinary or extra- 
ordinary demands upon it. The assumption in 
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both cases is that the conversion can be carried 
out expeditiously without sacrifice of values and 
with slight cost and disruption of operations. 
Liquidity must be clearly distinguished from 
solvency; a concern with assets of a current ex- 
change value equal to or greater than its liabili- 
ties to creditors may be either liquid or illiquid, 
depending upon the character and distribution 
of its assets. 

All the problems of liquidity for ordinary 
articles of wealth are present also in connection 
with liquidity of credit instruments, which can 
therefore best serve as the basis of a general dis- 
cussion. A credit instrument may be liquid by 
virtue of the self-liquidating character of the 
transaction underlying the credit, the market- 
ability of the collateral or the marketability of 
the credit instrument itself. 

A credit instrument involving a sale of goods is 
said to be self-liquidating when it is assumed 
that the buyer can within the period of the 
credit sell the goods and thus acquire the funds 
necessary to discharge his debt at maturity. The 
principle of self-liquidation underlies the poli- 
cies and practises of commercial banking. A 
commercid bank generally insists that borrow- 
ers’ notes cover transactions or be secured by 
collateral which in the ordinary course of pro- 
duction and orderly marketing may at maturity 
provide the debtor with sufficient funds to repay 
the debt; that the margin of security be adequate 
to protect the bank during the full term of the 
loan; and that the collateral consist of warehouse 
receipts, bills of lading or similar documents 
conveying or securing title to non-perishable and 
readily marketable staple products or that it be a 
chattel mortgage or other like instrument giving 
a prior lien upon livestock which is being fat- 
tened for market. Of course the fact that the in- 
strument is tied to a specific transaction does not 
assure its liquidation, first, because its face 
amount is consonant with the current price level 
of the commodity involved, which may be un- 
duly inflated at the time by this and similar 
transactions, and, second, because its actual 
liquidating power rests not in the transaction it- 
self but in the buyer’s future operations or in 
lieu thereof in the seller’s; the buyer also may 
meet his obligation with funds derived from an 
outside source and not from the sale of the goods 
bought. The liquidity of the instrument there- 
fore rests ultimately upon the credit of the buyer 
and upon the marketability of the commodity; 
that is, in the ideal case upon the presence of 
ready markets with such frequent quotations of 


price as to make the price easily and definitely 
ascertainable and the commodity itself easy to 
realize upon by sale at any time. If business con- 
ditions are stable and the purchase underlying 
the credit is not too speculative, the risk involved 
in credits of this type is small; for this reason 
such credits rank well in liquidity. 

There is a related but different t)rpe of liquid- 
ity when the instrument is collateralized by 
readily salable securities but does not arise out of 
a sale in the ordinary course of production and 
marketing, does not possess a maturity related in 
any way to the turnover of goods and represents 
what is probably a speculative credit. The liquid- 
ity of such loans rests upon the organizational 
development of the market for the collateral: the 
size of the clientele of buyers and sellers, the 
frequency of sales and consequent continuity of 
market, the standardization of the commodity 
and of the terms of sale and the possibility of 
selling short and of buying and selling for future 
delivery and on margin. The outstanding ex- 
ample of such credits is the brokers’ loan, collat- 
eralized by stocks and bonds in the financial 
center. Most brokers’ loans are call loans; if 
change of price of the collateral jeopardizes the 
safety of the loan, the lender calls upon the bor- 
rower for additional collateral and, if the latter 
fails to comply, sells the collateral. 

Another type of liquidity is based upon the 
possibility of the outright disposition by sale or 
discount of the credit instrument itself rather 
than of the collateral which may support it. This 
form of liquidity requires a highly organized 
market for the paper, a big purchasing fund in 
the hands of buyers and standardized credit in- 
struments of convenient form and denomination. 
In such a market the holder may readily dispose 
of a credit instrument at a price equal to face 
value minus interest to maturity. It is obvious 
that liquidity of this sort results from the shift- 
ing of liabilities to other lenders and may there- 
fore be designated as shiftability. For short term 
credit instruments liquidity of this type is as- 
sured by the existence of a broad discount mar- 
ket, generally provided by a central bank, and of 
acceptance and commercial paper markets, 
where bankers’ acceptances and commercial 
paper issued by large and well established con- 
cerns are bought through brokers or dealers by 
banks or private individuals for the temporary 
investment of surplus funds. 

While the liquidity of a business concern rests 
upon the liquidity of its assets, it depends more 
specifically upon a t3q)e of financial management 
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which assures the regular inflow of funds in time 
to meet maturing obligations. A commercial or 
industrial house will sell goods on such terms as 
will match in maturity the debts it owes for 
materials, supplies and the like; a bank will en- 
large its holdings of paper maturing before the 
Christmas holidays, when heavy withdrawals of 
deposits are certain to occur. Thus instead of 
each instrument providing for its own liquidation 
one account, bill or note receivable matures and 
provides funds to liquidate a maturing account, 
bill or note payable. In banking usage this prac- 
tise is called rotation of the portfolio. 

The liquidity of an ordinary business institu- 
tion rests not only upon its ability to meet 
obligations as they mature but also upon its pos- 
session of a reserve of assets readily convertible 
into cash to allow for unexpected demands. The 
necessity for reserve liquidity rests upon and 
varies directly with the variability of economic 
life: the presence of cyclical, seasonal and irregu- 
lar fluctuations requires from time to time the 
conversion of assets into cash to meet fortuitous 
changes in economic circumstances. The prob- 
lem of reserve liquidity for an agriculture, in- 
dustrial or commercial concern is easily solved 
where it has well established banking connec- 
tions; assets which it is not desirable to sell or 
which do not conunand a ready market may af- 
ford sufficient security for a bank loan to tide the 
concern over an emergency. A banking institu- 
tion is as a rule much more vitally concerned 
with liquidity than is an ordinary business estab- 
lishment; this is a direct outcome of the nature 
of commercial banking operations, in which de- 
mand liabilities are balanced to a large extent by 
assets of short term maturity. Moreover the 
liquidity of banks is vastly more important to 
the business community than that of its other 
constituents; for banks provide the mechanism 
which assures the smooth circulation of short 
term credits and serve as the central repository 
of liquid funds. The liquidity of its banks is an 
essential prerequisite for liquidity of all other 
business enterprise in a community; it is equally 
true, however, that the liquidity of the banks is 
based in the last resort upon the smooth func- 
tioning of the production and marketing 
machinery. 

In general the degree of liquidity of the bank’s 
assets should be in proportion to the probability 
of its needs for cash; thus the higher ^e propor- 
tion of demand liabilities to total liabilities, the 
more unstable the temperament of the com- 
munity, the more homogeneous the circle of de- 
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positors and the larger the proportion of depos- 
its owed to a few people or to other banks, the 
greater must this liquidity be. The liabilities 
which may cause a demand for cash differ in 
relative proportions as among individual banks 
in a country and as among the banks of countries 
as a whole, and the provisions for liquidity must 
vary accordingly. Of the two leading liabilities 
deposits bulk much larger than banknotes in the 
United States, Canada, England and Australia. 
In securing its liquidity an American bank is 
concerned therefore almost wholly with meeting 
deposit withdrawals. To do so the bank main- 
tains an adequate cash reserve and selects care- 
fully its loans, discounts and security invest- 
ments. It is not necessary of course that all of 
these assets be highly liquid. The primary re- 
serve, consisting of cash in vault and immediately 
available balances with other banks, should be 
sufficient to meet the probable maximum of 
ordinary daily net withdrawals; it should be 
supplemented by a secondary reserve consisting 
of highly liquid earning assets sufficient if liqui- 
dated to meet exceptionally large withdrawals 
due to season, sudden market turns or panicky 
runs for whatever reason. The secondary reserve 
may cover such items as government securities, 
first class listed active bonds, commercial paper 
and acceptances and other paper eligible for re- 
discount or for sale in the open discount market. 
Special provisions are made to meet the other 
liabilities: the ownership and pledge of United 
States bonds and lawful money to secure the im- 
mediate payment of national banknotes, the 
ownership and pledge of acceptable paper and 
securities to cover advances from correspondent 
banks and the Federal Reserve Bank and the 
pledge of collateral to support the customers* 
liability for acceptances executed for them by the 
bank. 

The cardinal principle of English commercial 
banking as developed in practise and in the writ- 
ings of its theorists was an insistence that com- 
mercial hanks confine themselves exclusively to 
short term financing of a mercantile character 
and not supply fixed capital for industrial or 
other undertakings; it was argued that as long as 
a bank’s assets consisted of cash and short term 
self-liquidating commercial paper the maturity 
and payment of one batch would provide funds 
for new loans and keep the bank’s portfolio in a 
flexible form to meet the slight variations from 
time to time, and that the lending of any funds 
on mortgages would disrupt that smooth flow 
into and out of the bank and make it impossible 
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at times to meet demand liabilities. This doc- 
trine, conceived at a time when bank liabilities 
consisted almost wholly of circulating demand 
notes and when securities and discount markets 
were young, poorly organized and undependable, 
became so strongly intrenched in theory and 
practise that it survived long after these condi- 
tions had passed and is still current at the present 
time. The English banks have therefore virtually 
no investment accounts and although they keep 
small primary reserves maintain a high state of 
liquidity through their large secondary reserves. 

The American banks copied the English no- 
tion of commercial banking; the struggle to 
achieve liquidity through limitation of loans and 
discounts to short term self-liquidating paper 
was carried through the years by state and na- 
tional systems and into the Federal Reserve, 
but in general it has represented an ideal impos- 
sible of achievement under American conditions 
for several reasons. The advances made by the 
thousands of local independent banks have been 
mainly to farmers rather than to urban distribu- 
tors and in large part necessarily intermediate or 
long term loans secured, if at all, by growing 
crops, real estate or farm equipment, none of 
which has a ready market. The scarcity of capital 
under circumstances which called for the devel- 
opment of vast virgin resources compelled banks 
to extend capital loans, a practise to which they 
were led by the desire to make profits and by the 
appreciation of the duty of a bank to distribute 
credit in such a way as reasonably to meet the 
community’s requirements. The prevalence of 
the open account, cash discount and single name 
paper system and the lack of a discount market 
made the liquidation of receivables through sale 
or rediscount very difficult, thus minimizing the 
difference in liquidity between capital and com- 
mercial loans. On the other hand, the improved 
organization of the securities market and the in- 
creased stability of earnings of corporate securi- 
ties have raised their liquidity. In general as 
banks come to finance the ever widening diver- 
sity of economic activities it is impossible for 
them to abide by the mid-Victorian doctrines of 
liquidity. The portfolio must consist of a wide 
variety of paper and securities consonant with 
the ‘‘department store” type of organization and 
service rendered by modem banks. Banks must 
supply all the capital needs of an industry — ^for 
building and equipment of plant, purchase of 
materials and production and madteting of 
products; this they have been doing more and 
more, either directly or through affiliated insti- 


tutions. On the continent the general bank has 
long functioned in this complete way, identify- 
ing itself closely with the institutions or indus- 
tries it finances; and undoubtedly the English 
and American banks will gradually assume a 
similar role. Liquidity of the bank will thus be- 
come more involved with the stability and liquid- 
ity of the industry or industries financed. 

The liquidity of one bank is generally de- 
pendent upon the liquidity of other banks in the 
system. Under normal conditions funds are not 
held idle outside of banks, and when deposited 
in banks they are quickly utilized in large part 
by loans and investment. Consequently when a 
bank contracts its holdings of acceptances and 
commercial paper, the debtor must either re- 
duce his balance to pay off the paper or find a 
buyer elsewhere for a new issue to take up the 
old. If a bank calls its broker’s loans, the broker 
finds another lender from whom he gets funds to 
pay the calling bank; if it proves necessary to 
liquidate the collateral, the buyer of the securi- 
ties draws upon his balance, causing his bank to 
contract, or borrows funds elsewhere to pay for 
them. If a bank strengthens its cash position by 
borrowing from a correspondent, the latter may 
have to call other loans or sell securities or at 
least part with some liquid cash. It appears 
therefore that the improved liquidity of one in- 
stitution may lower the liquidity of another and 
moreover that a simultaneous liquidation of call 
loans, commercial paper or other assets by all 
banks is impossible without sacrifice of values. 
In time of panic securities, both those owned 
and those held as collateral for loans, become 
unsalable in the hands of the banks; to sell would 
force a severe break in the market, with conse- 
quent disaster to customers and to the banks 
themselves. It is an interesting and significant 
fact that after the 1929 stock market crash in the 
United States the reporting member banks’ loans 
on collateral, including both brokers’ loans and 
direct loans to individual customers, amounted 
to substantially the same figure as before. In 
emergencies of this order it is highly advanta- 
geous if a central bank stands by with unused funds 
and lends freely to support the market. A basic 
principle of central bardc policy as developed in 
the Bank of England is to stem panics by just 
such action; while in the pre-war panics in the 
United States the absence of such support was 
profoundly felt, in the 1929 panic the Federal 
Reserve Banks loaned freely to member banks, 
call loans remained liquid and interest rates did 
not rise above 6 percent. 
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In modern highly integrated banking systems 
the central bank is valuable as an agency assuring 
liquidity not only in times of panic and stress 
but also under normal circumstances. By redis- 
counting, lending or purchasing their assets 
from individual banks the central bank serves as 
the immediate or ultimate source of funds for 
the commercial banks of a country. In order to 
tap this source, however, the banks must so con- 
duct their business as to have sufficient eligible 
and acceptable paper and securities and to keep 
their borrowings within the limit set by the cen- 
tral bank. The central bank, because of its 
public responsibility, tends to maintain a very 
liquid position. Its assets consist largely of gold 
and lawful money, the ultimate reserves of the 
banking system; of short term commercial pa- 
per, obtained by rediscounting for other banks or 
by open market purchase; and of short term gov- 
ernment securities. The lending power of a 
central bank is much greater than that of an 
ordinary commercial bank; the only limitation 
upon its ability to issue notes, create deposits 
and rediscount or purchase paper is the danger 
of inflating the general price level or the securi- 
ties market to a point at which the gold reserve 
is driven abroad or into hoarding, the reserve 
ratio is ominously low and a general financial 
collapse is imminent. Within these broad limits 
the central bank constitutes a defense of the 
liquidity of the system. Since it is a central bank 
extending credit to all parts of the country and 
to all lines of industry there is opportunity for a 
turnover of portfolio or the shifting of funds 
from region to region and from line to line as 
conditions require; but it need not rely upon 
such safeguards of liquidity, for it may freely 
create notes and deposits. 

The extraordinary powers enjoyed by the 
central bank by virtue of its command of the 
pooled reserves of the country and of its right to 
issue notes do not protect it completely from the 
threat of illiquidity. The test of the central 
bank’s liquidity occurs, however, not in meeting 
obligations in the domestic market but in re- 
sponding to the call of foreign creditors in terms 
of the international currency, gold. Situations in 
which such a test cannot be withstood may be 
due to loans to foreign central banks or other 
foreign institutions which result in a continuous 
gold drain and become frozen; more often, 
however, the call from abroad upon the central 
bank’s reserves merely reflects the position of the 
national economy, of whose liquidity it is the 
g;uardian, with refere^ice to the world market. 


The outcome is the abandonment of the gold 
standard, that is, the admission of international 
illiquidity, and the careful management of 
financial relations with foreign countries in 
order to attain liquidity on a new basis. It is the 
fear of being forced to depart from the gold 
standard which sometimes prevents central 
banks from assuring as much liquidity in the 
domestic markets as appears necessary. In such 
cases resort is had to ad hoc organizations, such 
as the War Finance Corporation after the World 
War and the Reconstruction Finance Corpora- 
tion in 1932; these organizations are able to ob- 
tain long term capital funds and lend them on 
what would otherwise be frozen assets, thus re- 
lieving the necessity of forced liquidation and 
postponing payments until more favorable 
times. 

Ray B. Westerfield 
See: Banking, Commercial; Bank Reserves; Cen- 
tral Banking; Federal Reserve System; Financial 
Statements. 

Consult: Dunbar, C. F., The Theory and History of 
Banking (5th ed. New York 1929); Anderson, B. M., 
Jr., The Value of Money (New York 1917) ch. xxiv; 
Moulton, H. G., “Commercial Banking and Capital 
Formation” in Journal of Political Economy , vol. xxvi 
(1918) 484-508, 638-63, 705-31, and 849-81; 
Mitchell, Waldo F., The Uses of Bank Funds (Chicago 
1925); Watkins, Leonard L., Bankers" Balances (Chi- 
cago 1929); Atkins, P. M., Bank Secondary Reserves 
and Investment Policies (New York 1930); Weber, 
Adolf, Depositenbanken und Spekulationsbanken (3rd 
ed. Munich 1922); Mering, Otto von. Die Liquiditdt 
der deutschen Kreditbanken (Jena 1916); Zentner, G., 
Das Liquiditdtsproblem in der industriellen Untemeh^ 
mungy Betriebs- und finanzwirtschaftliche Forschun- 
gen, 2nd ser., no. 58 (Berlin 1932). 

LIQUOR INDUSTRY. The universal preva- 
lence of alcoholic beverages in primitive African 
culture is sometimes explained by the scarcity 
and uncertainty of pure water. But the primitive 
Gauls and Teutons, who had no lack of good 
drinking water, brewed a dark beer for daily 
consumption. In primitive societies generally 
alcoholic beverages have been used variously as a 
common drink, in ceremonial festivals and to 
stimulate merrymaking. Thus the Kiwai Papuans 
of British New Guinea prepare a peculiarly 
stupefying beverage from the root of a native 
plant, a small quantity of which renders the 
drinker unfit for anything but sleep. The desert 
dwelling Amerinds concocted a very heady drink 
by chewing beans and roots in a mouthful of 
water, expectorating the liquid mash into a skin 
container and then setting the mixture out into 
the sunlight for fermentation. On the other 
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hand, some primitive African tribes brew their wares even reached Asia by way of Novgorod. 


beer by a process of malting and mashing. 

Ancient Babylonian records from the time of 
Sargon i depict the process of brewing beer from 
cereals and show plainly that beer was used as a 
household beverage. That the dispensing of 
liquor was a common practise in this ancient 
society is indicated in the Code of Hammurabi 
(c. 2100 B.C.), in which are contained decrees 
regulating the activities of tavern keepers. In 
Egypt as far back as the Old Empire the making 
of wine and beer was evidently common; the 
same was true among the ancient Hebrews, as 
evidenced in Genesis (ix: 20-21): “And Noah 
began to be a husbandman, and he planted a 
vineyard: and he drank of the wine, and was 
drunken ....** Wine making was a major in- 
dustry in Greek and Roman civilizations; indeed 
the whole Mediterranean area was almost one 
vast vineyard. The fragrance and taste of wines 
stamped their locality; wines from Lesbos, 
Chios, Sicily, Samos and Thrace were praised 
by poets and sought after by connoisseurs. Wine 
was a common retail and wholesale commodity 
and the subject matter of commercial treaties. 

During the early Middle Ages beer and wine 
were produced for local consumption. Almost 
every manorial establishment had its brewhouse, 
while the wine presses were a source of feudal 
payments. The monks also were brewers and 
vintners. It was in the monasteries that the 
mysteries of the arts of brewing and wine mak- 
ing, which later became the basis of one of the 
most important handicrafts of the period, were 
developed. Early in the Christian era the monks 
had taught the primitive Gauls and Teutons to 
grow grapes and to ferment wine; so also they 
now taught the new class of craftsmen the art 
of wine and beer making. With the growth of the 
free cities and with the expansion of European 
trade the manufacture of alcoholic beverages be- 
came a leading industry, which was organized in 
the familiar pattern of the guild and town econ- 
omy. Craft guilds established rules of appren- 
ticeship, limited competition, set standards of 
quality and fixed prices. Merchant guilds con- 
trolled export and import trading, sought and 
obtained special privileges in trade centers, 
regulated commercial practises and as a result 
waxed rich and powerful. By the fourteenth 
century the trade in wine and beer had reached 
significant proportions. Thus a large part of the 
commerce of the Hansa cities was in beer and 
wine; it may almost be said that the prosperity of 
Hamburg was built on beer, for its dcoholic 


Wine flowed from the southern isles of the 
Mediterranean to the northernmost part of 
Europe. The beginnings of the English mercan- 
tile marine may be laid to the wine trade. After 
the wine merchants of Bordeaux had ceased 
trading in English ports because of the many 
restrictions imposed upon them, English mer- 
chants were forced to build their own ships to 
secure the wine England demanded. Duties on 
wine moreover were weapons in the struggle for 
national dominance, and eighteenth century 
England, for example, placed discriminatory 
duties on French wines in order to cripple the 
commercial power of its rival. Throughout 
Europe beer and wine were common beverages 
plentiful in supply and low in price. 

It was during the Middle Ages too that dis- 
tilled liquor was first produced. The distillation 
of liquids had been known to the ancient Chi- 
nese, Hindus, Assyrians and Greeks, but there is 
no record that the process was applied to the 
production of beverages. By the twelfth century, 
however, whisky was already in use in Ireland 
and probably also in Scotland; brandy appeared 
a little later in Spain and France; and in the 
fifteenth century it was brought from Italy into 
England and Germany. The same period also 
saw an increase in the number of different wine 
spirits. A Benedictine monk produced a wine 
spirit of rare taste, dedicated it to God and called 
it “Benedictine, Deo Optimo Maximo** It is in- 
teresting to note that the manufacture of whisky 
was one of the earliest capitalistic enterprises. 
Whisky distilling was made a free pursuit in 
England in the seventeenth century, and a dis- 
criminatory tax laid on malt and ale to encourage 
the consumption of spirits made from English 
corn created a profitable field of enterprise for 
whisky distillers. 

Not unlike other industries the liquor indus- 
try was subjected to a superstructure of regula- 
tions. In addition to the guild rules there were 
various municipal ordinances and crown de- 
crees, which, as contradictory as they were 
varied, reflected the interests of many political 
and trade groups. Some codes sought to safe- 
guard the monopoly of the various crafts en- 
gaged in the liquor trade; others fixed trade 
practises and forbade technical innovations; and 
still others were designed for the protection of 
consumers. Since lords and nobles were inter- 
ested in the traffic, it was natural that royal de- 
crees should appear to add their weight to local 
ordinances. Such decree usually prescribed 
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standards of quality, fixed prices and regulated 
the places of sale. Henry vn in 1495 empowered 
any two justices of the peace “to rejecte and put 
awey comen ale selling in Townes and places 
where they shall thinke convenyent, and to take 
suerties of the keepers of ale houses of their gode 
behavyng . . (ii Henry vn, c. 2.). Taxation 
too was variously motivated, the usual purposes 
being to secure revenue, to make control effec- 
tive and to impose discriminatory fevors and 
disadvantages. 

In modem times the liquor industry has occu- 
pied only a secondary role in the economic life 
of nations. In the United States, for example, the 
investment in the liquor industry in 1914 was 
only $962,482,000, or slightly over 4 percent of 
the total capital value of manufacturing estab- 
lishments, and wineries, distilleries and brewer- 
ies employed 72,600 persons, less than i percent 
of the total industrial man power. With the ex- 
ception of the Latin countries and such small 
areas as Tunis and Cyprus alcoholic beverages 
constitute a minute fraction of the import and 
export trade of modem nations. In France in 
the decade after the World War, while from 20 
to 25 percent of the total exports of foodstuffs 
and drinks were alcoholic beverages, drink rarely 
accounted for more than 3 percent of the annual 
exports of the country. 

The production of wine and spirits is highly 
localized. A line drawn to include Algeria, 
Morocco, Tunis, Italy, Spain, Portugal and all 
of France but its twelve northern and north- 
western departments would enclose more than 
80 percent of the world’s vineyards. In 1900 
total world production was approximately 158,- 

400.000 hectoliters, of which the western Medi- 
terranean area was responsible for approximately 
150,000,000 hectoliters. In 1929 total world 
production was 177,600,000 hectoliters, while 
the western Mediterranean area produced 15 1 »" 

500.000 hectoliters. 

The natural superiorities of soil and climate 
are usually advanced as the basis for this high 
degree of localization. On the other hand, areas 
which are not now devoted to intensive vini- 
culture might become so if climate and soil were 
the only considerations; California, Argentina, 
Chile, Cape Colony in Africa, and Australia are 
all potential wine centers. It is interesting to 
remember that in the ancient world the eastern 
Mediterranean area was rich in grapes and wine 
while today production in that region is slight. 
It would seem that at least part of the explana- 
tion must be sought in those historical factors 
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which have perpetuated wine and wine making 
as the traditional beverage and occupation of the 
inhabitants of the western Mediterranean area. 

The manufacture of beer shows a similar con- 
centration. The beer producing nations of the 
world are the United Kingdom and Germany. 
Until the World War beer produced by the 
United Kingdom, Germany, Austria and the 
United States (where the brewers were chiefly 
German) made up most of the world production; 
since the war, however, Austrian production has 
declined sharply, that of France and Belgium 
has greatly increased, while American beer 
manufacturing has been cut to about 30 percent 
of the pre-war figure because of the outlaw- 
ing of alcoholic beverages by the Eighteenth 
Amendment. In 1900 the total world production 
of beer was approximately 237,354,000 hecto- 
liters, of which the United Kingdom, Germany, 
Austria and the United States brewed 193,157,- 
000 hectoliters. In 1925 the total world produc- 
tion (excluding the United States) was about 

139,819,000 hectoliters, of which the United 
Kingdom, Germany and Austria were respon- 
sible for 87,022,000 hectoliters. 

Until the late nineteenth century there was 
localization within the major producing areas as 
well. Because the acidic content of water is im- 
portant in brewing, brewers concentrated in 
areas where the waters contained a large per- 
centage of acid. It became apparent that beer 
spoiled easily in warm temperatures, so that 
plants were located largely in cool climates. 
Moreover as in the case of wines the taste and 
color of typical beers became associated with 
certain localities. Today, however, technical in- 
novations have succeeded in placing both water 
and temperature under chemical and physical 
control, so that beer can be manufactured any- 
where; other factors contributing to the shift in 
beer production have been the general availabil- 
ity of the raw materials used in brewing and the 
ease with which the needed technical informa- 
tion can be obtained. The result has been a 
fairly wide dispersal of beer manufacture in re- 
cent times. In the United States after the i890*s 
new breweries sprang up throughout the south, 
breaking down the monopoly of the midwestem 
brewers. 

The distribution of the production of distilled 
liquor is less concentrateil. In 1910 the large 
producers of distilled liquor were the United 
States, the United Kingdom, Austria, Germany, 
France and Russia. After the World War, how- 
ever, Austria and Russia became small producers. 
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while the production of distilled liquor declined 
generally in Europe. In 1900 the total world 
production of distilled liquor was in the neigh- 
borhood of 18,075,000 hectoliters; in 1927 total 
world production, excluding Russia, the United 
States and Switzerland, was approximately but 
7,734,000 hectoliters. 

The figures of per capita consumption of the 
various alcoholic liquors show interesting varia- 
tions in national tastes. The Italians drink a 
great deal of wine but consume very little beer or 
distilled liquor. Germans, on the other hand, 
favor beer and distilled liquor and drink rela- 
tively little wine; the inhabitants of the United 
Kingdom display the same preferences and 
prejudices; so did the American preprohibition 
population. The French drink wine, beer and 
distilled liquor with almost equal impartiality. 
As for Swedes, Norwegians and Danes, they 
drink large quantities of beer, considerable dis- 
tilled liquor and but little wine. With the excep- 
tion of wine the trend in liquor consumption 
showed a material decline between the years 
1900 and 1929. It would seem that the world is 
becoming slightly less alcoholic. 

At one time in England wine was red and 
sweet and beer was dark, heavy and bitter. 
Standards of quality were set by tasters, who 
acquired the dignity of a craft and merited the 
recognition of an official oath. Today there are 
numerous varieties in all types of alcoholic 
beverages as well as many ingenuities of produc- 
tion and variants of taste. Hence standards of 
quality are very uncertain. It is in many instances 
difficult to define adulteration. Early beers were 
made generally of water, barley malt, hops and 
yeast. The brewing technique was crude, so that 
a considerable body of solid material remained in 
the final product; the resulting dark and heavy 
beer was protected by English law against the 
competition of brewed beverages made by other 
processes or with different materials. In time, 
however, substances like sugar and unmalted 
cereals, which had formerly been looked upon as 
adulterants, came to be accepted in the manu- 
facturing process. In the late nineteenth century 
there began an increase in the use of cane sugar, 
grape sugar, glucose and maltose for a part of the 
malt; it was found too that the quantity of hops 
could be diminished. Melted isinglass put in the 
ferment deposited a large part of the heavy mat- 
ter and left the beer bright and transparent. Arti- 
ficial refrigeration shortened the time required 
for ripening, thus further reducing the cost. 
Finally, the addition of carbonic acid gas gave 


the beer an effervescence. The resulting new 
beer was light in color, low in alcoholic content, 
clear and sparkling. It rapidly became the na- 
tional beer in the United States and has recently 
increased greatly in favor in Europe. To the few 
who cling tenaciously to the traditional beer, 
however, it is not genuine but adulterated. 

Chemical advances applied to distilled liquors 
have so far failed to overcome traditional preju- 
dice. A Canadian law requires that whisky remain 
in bond for a given period of years in order to in- 
sure the existence of wood matter in the 
beverage. Any one of the commonly knovm 
whiskies may be made by shaking water, alcohol, 
certain oils and flavorings together. The syn- 
thetic whisky thus produced has the same taste, 
appearance, smell and organic effect but it does 
not show a trace of wood; therefore it is still re- 
garded as adulterated and not as an achieve- 
ment of modern technology. The situation is 
similar in the case of champagne and the various 
wine spirits, despite the fact that Americans for 
the greater part of the last two decades have been 
drinking chemical blends instead of so-called 
choice liqueurs. Whether in this case the stigma 
of adulteration will disappear is uncertain, but on 
particular forms of adulteration there is general 
agreement. Beers which contain preservatives 
like salicylic acid, wines which have ether and 
liquors made with fusel oil are looked upon as 
deleterious to health. 

The liquor industry in the United States as in 
the rest of the world is one of relatively small 
establishments, with the wine making plants 
lowest in the scale. The American Census of 
Manufactures of 1914 reported that in 318 win- 
eries none employed more than 500 men and 
only 6 plants employed 50 workers or more. Of 
the 434 distilleries only i plant employed more 
than 500 men, while one fourth of the total 
number employed from 100 to 250 workers. 
Breweries, on the other hand, constituted larger 
units. In 1914, 3 breweries employed more than 
1000 men; 9 had from 500 to 1000 men; while in 
all more than two thirds of the brewery workers 
were employed in plants with more than 50 em- 
ployees. If the establishments are classified ac- 
cording to the value of the product, it is observed 
that more than two thirds of the wineries had 
products valued at less than $20,000 each, while 
only 3 plants yielded products of more than 
$1,000,000. Two fifths of the distilleries were 
enterprises turning out products valued at more 
than $100,000 each. Of the 1250 brewing estab- 
lishments 95 produced beverages worth $i ,000,- 
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000 or more, while fully 6o percent of the total 
manufactured products were valued at $100,000 
or over. 

With the exception of the manufacture of 
sparkling wines, the industry is no longer a 
handicraft one. The extent to which machinery 
dominates is indicated by the fact that $100,000 
of capital in 1914 employed only 8 wage earners, 
a figure far below the average for the manufac- 
turing establishments of the country. The brew- 
ing of beer especially is a mechanically controlled 
chemical process with the yeast, the air, the 
water, the temperature, the rate of fermentation, 
the alcoholic content and the amount of albumi- 
noid material all under direct control. This has 
been achieved by the utilization of air filters, 
temperature gauges, chemical agents, yeast cul- 
tivation and artificial refrigeration. A further 
step in the mechanization of beer malting was 
effected by the introduction of automatic bottling 
machines, which clean, cool, fill, cork and pack 
the bottles in a continuous process. 

Since 1899 liquor companies have grown in 
size, the only exceptions being the wineries. In 
the United States there was a decrease from 965 
distilleries in 1899 to 434 in 1914. During this 
period the value of the products more than 
doubled. The number of establishments produc- 
ing malt liquors was 1507 in 1899 and 1250 in 
1914; over the same period the value of the 
products increased 87 percent. The turn of the 
century too produced numerous combinations 
in the distilled and malt liquor industries in both 
the United States and Europe. Of the various 
combinations the German groups were quite 
successful in establishing a centralized, stable 
control. Development in the United States was 
less positive. Here the whisky manufacturers 
were the first to combine, forming various 
pools in the 1870’s and i88o’s, a national mo- 
nopoly in trust form in 1887 and a giant corpora- 
tion in 1890. The malting companies united to 
create a national monopoly in the late 1890 s and 
beer producers soon followed their example with 
various local combinations. This movement 
toward monopoly was hastened by greatly ex- 
panded production as a result of the new proc- 
esses and the entry of new enterprises, cut- 
throat competition, the speculative fever on the 
stock exchanges and the activities of shrewd pro- 
moters. The result was that brewing, malting 
and distilling companies became involved in a 
network of speculative finance. But if monopoly 
was ever obtained, it was short lived. Independ- 
ent distillers and the sn^ll malt houses were able 
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to undercut the prices of the combines and win 
away their markets. The outcome was less than 
happy for all but the promoters, some fortunate 
speculators and those specialists who reorganize 
corporations. The liquor industry remained one 
of separately owned enterprises. 

The industry was more successful, however, 
with its trade associations. In the United States 
there were and in Europe today there are well 
organized and efficiently conducted trade asso- 
ciations in all branches of the liquor industry. 
Such groups deal with the general interests of 
the liquor trade; in the United States the most 
important activity was the protection of brew- 
ers, distillers and vintners against hostile public 
opinion. In order to try to stem the tide of pro- 
hibition sentiment the American associations 
conducted lobbies in legislative halls, organized 
clubs, published magazines, subverted the press, 
gave contributions to political organizations and 
attempted to boycott the products of those enter- 
prises whose officials were known to have taken 
a public stand in favor of liquor regulation. 

With the recent growth of the industry it was 
inevitable that the liquor interests should make 
some efforts to control the sources of retail distri- 
bution. There were a number of considerations 
which prompted the creation of a close union 
between brewers and wholesalers on the one 
side and the retail stores (saloons and public 
houses) on the other. In the first place, the size 
of the financial stake which the brewers in par- 
ticular had in their industry called for the main- 
tenance of a permanent retail outlet for their 
wares. Second, the drinking habits of the Ameri- 
can and British populations, which had grown 
accustomed to drinking their beer and hard 
liquor in public places, demanded the establish- 
ment of a great number of conveniently located 
saloons. Third, the saloon keepers were usually 
men of small means and incapable of financing 
themselves. Fourth, the mounting license fees 
compelled saloon keepers to seek the patronage 
and assistance of the brewers and wholesalers. 
The result was the building up of a system under 
which the retail distributors were nominally the 
owners of their saloons but in which actually 
they acted as the agents of the larger units in the 
industry. In Great Britain this relationship came 
to be called the “tied house” system; under it, as 
a rule, the brewer or wholesaler advanced the 
saloon keeper’s license fees and in exchange took 
a chattel mortgage on the saloon furniture and 
fixtures. In effect this procedure acted as a com- 
plete check on the saloon keeper, for his refusal 
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to handle his patron’s wares or his inability to 
manage his house brought about the termination 
of the financial support accorded him. 

To a very real extent both brewers and saloon 
keepers found the system advantageous. The 
brewer possessed what amounted to a proprie- 
torship control without the attendant responsibil- 
ity, and the saloon keeper was enabled to borrow 
a considerable part of his working capital. It has 
been impossible to determine, however, whether 
the system was ultimately of real benefit to the 
brewers, for on the debit side there always stood 
the fact that many of them had millions of dol- 
lars invested in doubtful securities. It is true that 
some brewers seriously questioned the whole 
structure of the brewery-saloon relationship and 
advocated its abandonment and the substitution 
for the prevailing method of the sale of bottled 
beer through grocery stores and specialty shops; 
but it was generally appreciated that there were 
insuperable obstacles in the way of such radical 
reorganization. Such a change would have meant 
not only the development of a new system of 
distribution but also a recasting of the drinking 
habits of most consumers of alcoholic beverages. 

In the United States the ratification of the 
Eighteenth Amendment and the passage of the 
National Prohibition Act precipitated a crisis for 
which the liquor industry was little prepared. 
Too many of its members had lulled themselves 
into a false sense of security with the belief that 
nation wide prohibition could never become an 
actuality. When the blow fell in 1920, however, 
liquor manufacturers and dealers were compelled 
to choose from among a group of equally un- 
desirable courses. They could shut down their 
plants in the hope of repeal or modification. 
They could continue to operate as illicit brew- 
eries or distilleries. They could convert their 
plants to other uses. They could sell their estab- 
lishments to other industrial enterprises. Or, 
finally, they could merely salvage their machin- 
ery and other equipment. Whichever course was 
chosen, the entrepreneur was certain to lose 
heavily. 

No records are available to indicate statistically 
how the liquor industry adjusted itself to this 
trying problem. The distilleries had the greatest 
difficulties to face, for only 25 out of the 880 
such plants recorded in the 1914 tabulation of 
the United States Bureau of Internal Revenue 
had been distilling alcohol from molasses and 
therefore conversion into factories for the manu- 
facture of industrial alcohol was possible only in 
a very few cases. Most of the distilleries in fact 


either shut down or dismantled their plants com- 
pletely. The breweries were a little more ad- 
vantageously situated, as is evidenced by the fact 
that, by 1921, 667 former breweries were pro- 
ducing some form of non-alcoholic beverage. A 
number converted their plants into establish- 
ments for the manufacture of candy, cheese, 
syrups, cider, ice cream, vegetable oils, egg 
powder and condensed milk. But while there 
occurred instances of profitable adaptation to 
the requirements of prohibition, the liquor in- 
dustry suffered a great financial loss, for by and 
large there was not a sufficient increase of con- 
sumption to absorb the additional output of the 
converted breweries. Nor did the American pub- 
lic take quickly to the so-called cereal beverages 
or near beer which breweries were permitted to 
produce. 

Despite the banning by the National Prohibi- 
tion Act of all alcoholic beverages except medic- 
inal liquors and sacramental wines the Ameri- 
can public was not to go without its alcoholic 
drink. The technique of bootlegging was not un- 
familiar to Americans, for long before prohibi- 
tion high prices in the dry territories and high 
licenses in the wet had made the illicit traffic 
commercially advantageous. This had usually 
taken the forms of the diversion of industrial 
alcohol, fictitious labeling, the refilling of original 
bottles, the dilution of whisky with water and 
alcohol and the production of synthetic drink 
out of flavorings, alcohol, coloring and water. It 
is true that during the first two years of prohibi- 
tion the American liquor industry struggled 
against great odds and that moonshining, smug- 
gling and seizure by stealth and violence suc- 
ceeded in providing only a small commercial 
supply. The total amount of alcoholic beverages 
produced in 1921, the first year of the prohibi- 
tion experiment, as estimated by Clark War- 
burton, was 33,000,000 gallons of spirits, 54,- 
000,000 gallons of wine and 136,000,000 gallons 
of beer. The industry had begun to adjust itself 
by 1923, when the total estimated production 
reached 219,000,000 gallons of spirits, 86,000,- 
000 gallons of wine and 250,000,000 gallons of 
beer. Since that year its growth was steady until 
it reached 124,000,000 gallons of wine in 1929 
and 225,000,000 gallons of spirits and 864,000,- 
000 gallons of beer in 1929. A comparison with 
production for the fiscal year 1916-17 plainly 
shows that except in the case of beer the 
amount of liquor manufactured for the American 
drinking public exceeded the preprohibition 
supply. The 1917 output was 42,723,000 gallons 
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of wine, 167,740,000 gallons of spirits and 
1,885,071,000 gallons of beer. 

Ten years after the inauguration of the prohi- 
bition era the illicit liquor industry was probably 
as well organized as any in the American indus- 
trial scheme. The violence and the numerous 
killings attending it merely grew out of the 
necessary absence of a recognized institutional 
procedure for the adjudication of disputes; but 
violence as such did not impede the steady flow 
of beer and hard liquor from producer to con- 
sumer. The size of the establishments was small 
but plants were numerous, as is indicated from 
the fact that confiscations by federal officers in a 
year usually amounted to more than the total of 
breweries and distilleries in existence before 
prohibition. Illicit manufacturers were able to 
operate with impunity great fleets of trucks, 
sending them over the main highways for long 
distances. Indeed many of the breweries were 
large enough to make use of the most improved 
technical processes, and it was claimed for some 
that they had reduced the cost of brewing by a 
sizable margin. Although originally the illicit 
liquor traffic had been financed with reinvested 
profits and the revenues of various collateral un- 
lawful enterprises, like prostitution, commercial 
extortion and gambling, later capital funds at- 
tracted by the evident success and stability of 
the industry were derived from legitimate finan- 
cial channels. It appeared that the financing of a 
well established operator, particularly in the beer 
trade, presented no real difficulties. Nor did the 
outlawed saloon long stand in need of a substi- 
tute. In the place of the corner saloon there 
sprang up a group of institutions as numerous 
and as conveniently located as the old retail out- 
lets — ^the speakeasies, road houses, night clubs, 
blind pigs and beer flats of the prohibition era — 
which like the old saloon were assured of eco- 
nomic stability because in many instances they 
had the physical protection and financial sup- 
port of the brewers and wholesalers. 

It is true that there existed considerable vari- 
ance in the organization of the many phases of 
the industry. In Chicago, for example, the pro- 
duction, distribution and retail sale of beer and 
auxiliary commodities have been under a single 
control, making for a rather large and compli- 
cated undertaking and therefore requiring ex- 
ceptional recourse to violence. In New York 
City, on the other hand, the brewing of beer, its 
wholesale distribution and its retail sale are 
separately handled. There is of course an under- 
standing between the brewers over the division 
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of the market, and similar agreements probably 
exist among the wholesalers. In the import trade 
on the eastern coast there is a high degree of 
organization. Large ships owned, it is ckimed, 
by international syndicates bring liquor to the 
twelve-mile line; here it is assigned to a smug- 
gling group operating independently and is taken 
by them into ports of call; finally another group 
takes over the supply and sells it to wholesalers 
for retail distribution. A fair amount of coopera- 
tion apparently exists among the various parties. 

The quality of prohibition liquor probably 
compares not unfavorably with much of the pre- 
prohibition supply. The larger breweries employ 
modern mechanical and chemical devices, al- 
though it is not unlikely that they may hasten 
the period of maturing in order to increase 
turnover; the final product may therefore turn 
out to be a somewhat “rank” beer. Distilled 
liquors are almost wholly synthetic blends, but 
there is sometimes sold in the cheaper speak- 
easies a deleterious whisky made either of in- 
completely denatured alcohol, unconverted 
wood alcohol or alcohol in which the distillation 
has been inexpertly performed. 

There are various types of business organiza- 
tion to be found in the illegal liquor traffic. Most 
wine and considerable beer are made at home. As 
for the commercial undertakings, there are com- 
panies which hold government permits to oper- 
ate denaturing plants, perfume factories, patent 
medicine laboratories or cereal beverage works 
but, using their permits as a screen, actually 
manufacture potable alcohol. Again, there are 
entirely legal organizations producing non- 
fermented, concentrated grape juice or wort 
which with relatively little trouble on the part of 
the domestic user can be converted into wine or 
beer. In a third group may be placed the restau- 
rants and clubs which sell food as an adjunct to 
their retail liquor business. Finally, one finds a 
great number of frankly illegal breweries, distil- 
leries and saloons which operate by virtue of 
friendly and pecuniary intercourse with the law 
enforcement authorities. 

The essential elements of this wide flung il- 
legal activity are the gang and its leader. Certain 
numbers in each such group, possessing business 
and administrative capacities, constitute the 
executive personnel and are in charge of tech- 
nical operations. Others combine the functions 
of the police and the military and furnish pro- 
tection for the leader and the liquor ring’s trucks 
and act as trade agents, in this capacity establish- 
ing new contacts, extending the market and 
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eliminating competition. The usual methods are 
violence and intimidation; these are often fla- 
grantly employed, and legal apprehension and 
punishment of the culprits are rare. 

The gang leader in place of the socially recog- 
nized ownership of ordinary business operations 
maintains a kind of suzerainty over his proper- 
ties and personnel. Transfer of suzerain rights 
and their sharing and extension are brought 
about not by the usual commercial practises of 
purchase and sale but by force of arms. Never- 
theless, alliances and agreements are often estab- 
lished by consent and are sometimes put into 
writing; the breaking of contracts is seriously 
regarded and the penalty in such cases is usually 
death. The functions of the gang leader are 
those of the higher management of big business. 
He formulates general policies, negotiates with 
gang chieftains in other localities and handles 
public relations matters. This last is probably his 
most important activity, for the security of his 
authority and his pecuniary success depend 
upon his ability to conduct his enterprise with- 
out too much molestation and to obtain the 
needed “protection” from political leaders and 
the police. Protection is attained by a variety of 
methods: outright payments of money are made; 
personal favors to politicians, such as loans of 
money and privileged participation in trade 
profits, are awarded; and control over powerful 
political organizations, such as district clubs and 
local trade unions, is sought and obtained. A 
successful gang leader draws upon a variety of 
aptitudes — ^indeed they are not very dissimilar 
from those which go to make up the socially 
recognized captain of industry: pecuniary 
shrewdness, executive force, insensitivity to the 
conventional tabus regarding violence and a 
capacity for diplomatic manoeuvring. 

A. A. Friedrich 
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LIQUOR TRAFFIC. Evidences of the inter- 
national liquor traffic are to be found in the early 
histories of Egypt and Babylonia. In Greece 
wine soon became an important article of com- 
merce and as early as 800 B.c. its export formed 
a part of the foreign trade of a number of the 
Greek cities. The Greek wine merchants sent 
their wares to such distant points as the Euxine, 
Scythia, Lydia, Iberia, central Asia and even to 
what are now the Kiev region, Silesia and Bran- 
denburg. Under the Roman Empire the wine 
trade flourished: Italian wines were exported to 
almost all parts of the empire and the native 
wines of Egypt, the Euxine, Greece, north 
Africa, Spain and southern France were im- 
ported. Even with the decline of trade under the 
late empire the wine traffic did not cease entirely, 
for from the fifth to the eighth century Italian 
wines reached Russia by way of the Dnieper 
and the Volga rivers; also during the eighth and 
ninth centuries the wine and beer of Mediter- 
ranean cities were exported into northern and 
western Europe. 

With the reversion to a local economy in the 
Middle Ages the liquor traffic for a time almost 
entirely disappeared. But by the thirteenth and 
fourteenth centuries shops for the sale of wine 
and beer were already in existence in the larger 
European cities, and the trade in these com- 
modities had become so important that in Ger- 
many and England it was subjected to restrictive 
legislation. The growth of national states in the 
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fifteenth and sixteenth centuries was accom- 
panied by a great expansion of the traffic. Wines 
from Spain and France, gin from Holland, beer 
from the German cities and ale, beer and whisky 
from England were important articles of com- 
merce; naturally strong efforts were made either 
to identify the liquor traffic with national interest 
or to utilize it to strengthen other economic 
groups. By the Methuen Treaty between England 
and Portugal in 1703, for example, which was 
motivated by the representation of English cloth 
merchants that Portugal was likely to be a better 
market for their wares than France, Portuguese 
wines were admitted into English ports at a duty 
of jfy a tun, while French wines were compelled 
to pay £55 a tun; as a result the English, who 
had been large consumers of claret, now became 
drinkers of port. 

The nineteenth century saw a relaxation of 
mercantilistic restrictions over the liquor traffic. 
As a result of Gladstone’s great reduction of 
duties on wine in i860 English consumption of 
continental varieties increased. About the mid- 
dle of the century beer and Branntwein were 
among the leading export commodities of Ger- 
many. New markets for trade spirits were devel- 
oped in the backward regions of the earth but 
with such devastating effect on the natives that 
international agreements were necessary to cur- 
tail such traffic, particularly in Africa. Toward 
the end of the century the consumption of alco- 
holic beverages greatly increased and it was not 
until the period following the World War that 
there set in a general decline, especially in the 
drinking of spirits. 

In recent times, as the market for liquor has 
contracted, drink manufacturers have found 
themselves hard pressed to develop new outlets 
for their wares and liquor interests have there- 
fore again sought the aid and protection of their 
governments. One of their most successful de- 
vices has been the invocation of the spirit of 
nationalism. The British are exhorted to drink 
empire rather than continental wines; in France 
Alsatian beer is favored at the expense of Ger- 
man; the Germans in turn are asked to drink 
their own Sekt instead of French champagnes; 
Argentineans are learning to prefer the products 
of their own vineyards to the once popular Euro- 
pean wines. Nevertheless, liquor still plays an 
important role in the foreign trade of many 
European countries, particularly France, Spain 
and Portugal. France, the greatest wine produc- 
ing country in the world, imports more wine 
than it exports; part of, the imported wine is for 
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French consumption and part is blended with 
the finer French burgundies, clarets and the rest 
for export to northern European countries and 
Great Britain. Spanish exports of wine are large 
and the liquor interests have been very influ- 
ential in shaping the government’s foreign com- 
mercial policy. In Portugal wine making is the 
chief industry and accounts usually for a major 
share of the country’s annual exports. 

As a result of pressure brought to bear by the 
French, Spanish and Portuguese governments 
Iceland and Norway have been compelled to 
modify drastically their liquor laws. In 1921 
Spain threatened a virtual embargo on Iceland’s 
salted codfish unless the Icelandic prohibition 
against foreign wines was removed; the next 
year Iceland bowed before the demand and con- 
sented to admit Spanish wines with an alcoholic 
content up to 21 percent. Norway met with 
almost insuperable obstacles in her efforts to put 
into effect a national prohibition law, beginning 
with 1921, because of the existence of commer- 
cial treaties with France, Spain and Portugal 
under which Norwegian fish was to receive pref- 
erential treatment in return for similar rights 
accorded French, Spanish and Portuguese wines. 
In 1921 Norway gave way before French pres- 
sure and signed a new convention admitting 
French wines of less than 14 percent alcoholic 
content, under preferential rates, and a yearly 
shipment of 400,000 liters of wines and spirits 
of more than 14 percent alcoholic content to be 
used for medical, scientific and technical pur- 
poses. After prolonged negotiations similar con- 
cessions were made to Spain and Portugal, the 
former being allowed to ship annually 150,000 
liters of heavy wine (more than 14 percent alco- 
holic content) and the latter 850,000 liters. In 
1923 the section of the Norwegian prohibition 
law relating to the importation of heavy wine 
was repealed altogether. 

Liquor smuggling on a large scale has been 
another problem that has arisen in recent times 
to vex governments seeking to maintain a rigor- 
ous policy of liquor control. The United States 
and the Scandinavian and Baltic countries have 
been notable sufferers in this respect. The ex- 
tensive frontiers of the United States make it 
difficult to check smuggling; and while the pre- 
cise amount of liquor goods illegally imported 
cannot of course be ascertained, the traffic must 
be large. It is true that the United States has 
gained the cooperation of a number of liquor 
exporting and mercantile nations, which have 
agreed to recognize American jurisdiction over 
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the liquor traffic on its bordering seas to a 
twelve^mile limit instead of the traditional three; 
also the increased and improved personnel of the 
American Coast Guard Service has made the 
landing of liquor less easy than formerly. But 
the National Commission on Law Observance 
and Enforcement (Wickersham Commission) 
has justly pointed out that the United States is 
particularly vulnerable because of her contiguity 
to Canada, despite Canada’s law of 1930 which 
prohibits the declaration of withdrawals of liquor 
for direct exportation to her southern neighbor. 
Smugglers have merely shifted their bases of 
operations from Canadian lake and river ports 
to the islands of St. Pierre and Miquelon, the 
Bahamas, the West Indies, Mexico and Central 
America, all of which serve as depots for the 
running of Canadian whiskies into the United 
States. The commission’s report says (Report on 
the Enforcement of the Prohibition Laws of the 
U. S.y p. 24-25): ‘Tn three years ending in 1929, 
while the reexports of whisky, all of which but 
a negligible few gallons had gone to the United 
States, had multiplied by between four and five, 
the amounts of Canadian whisky declared for 
export to the United States had remained sta- 
tionary. One must, however, note the amounts 
declared for export to places where there was no 
substantial market except for smuggling into the 
United States. In five years ending in 1929 the 
declared exports of whisky from Canada to the 
British West Indies more than doubled, from 
Canada to St. Pierre and Miquelon multiplied 
almost by four, and to British Honduras multi- 
plied by more than three. ... It would be a 
mistake to assume that the cutting off of clear- 
ances of liquor from Canada to the United States 
has achieved its helpful intention. Continual 
increase in Canadian production, with no corre- 
sponding increase of Canadian home consump- 
tion, indicates the contrary.” 

In the Scandinavian and Baltic countries the 
smuggling of liquor presents perhaps even 
greater difficulties. Sweden can be reached easily 
by rum runners from Germany; and Denmark 
until 1928, when the privilege of free importa- 
tion of spirits and wine was denied to all but a 
group of licensed firms, was at the mercy of the 
illicit traffic because of the fact that Copenhagen 
had long been a free port. A memorandum on 
smuggling submitted to the Finnish government 
in January, 1923, by the Finnish Prohibition 
League concentrated attention on the existing 
evil in the whole north European area with the 
result that Norway took the initiative in inviting 


the cooperation of Sweden, Finland, Denmark 
and Germany for the creation of a common 
program. A conference at Oslo, held in June, 
1923, was followed by a conference at Helsing- 
fors two years later. This led to the signing of 
a multilateral convention in August, 1925, by 
Finland, Norway, Sweden, Denmark, Germany, 
Poland, Lithuania, Estonia, Latvia, Russia and 
the Free City of Danzig which sought to sur- 
round the international liquor traffic with serious 
restrictions. All spirits of more than 18 percent 
alcoholic content (in the case of Germany and 
of Russia the maximum was put at 22 percent) 
could not be exported to the signatory powers 
in vessels of less than one hundred tons; exports 
in vessels of more than one hundred tons and 
less than five hundred tons were to be permitted 
only when authorized by officials of the country 
of origin; every ship’s master was to be required 
to keep a record of all shipments and present 
written declarations vouching for the legality of 
his wares; a twelve-mile limit was agreed upon 
for purposes of search and seizure. But smug- 
glers found little difficulty in evading these limi- 
tations on their activities by the simple device 
of registering their vessels under the flags of 
nations not party to the Helsingfors convention. 

In September, 1926, Finland, Sweden and 
Poland united in a request to the League of 
Nations for an investigation of the liquor traffic, 
particularly smuggling. Denmark, Belgium and 
Czechoslovakia soon joined the petitioning na- 
tions; the result was the reference of the subject 
to the Committee on Technical Organization in 
September, 1927, and the adoption of a plan a 
year later for a study of the illicit liquor traffic 
and the abuses growing out of alcohol consump- 
tion. Wine and beer were not to be included in 
the inquiry. By 1932 no definite recommenda- 
tions for an international program had yet been 
made. 

While matters arising out of the international 
liquor traffic have thus claimed the attention of 
many modem states in recent years, the problem 
of governmental sumptuary control over the 
local liquor traffic has been even more vexing 
and insistent; in fact in the period following the 
World War it has assumed the place of a major 
public question in almost every civilized nation 
in the world. Governments have instituted many 
devices to make possible sumptuary control, 
short of outright prohibition; and they have met 
with varied success. The most frequently occur- 
ring forms of control have been: high taxation, 
especially discriminatory.in the case of strong 
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drink; high license and the limitation of the 
number of retail outlets (saloons or public 
houses); the establishment of quasi-public or 
limited dividend corporations for either the 
manufacture or the retail sale of spirituous drink 
or both; the creation of direct governmental 
agencies or government monopolies for the man- 
ufacture, importation, distribution and sale of 
liquor. 

The employment of excise duties on liquor 
for the purpose of raising revenues has long been 
familiar in public finance policy; a tax on drink 
figured prominently in Alexander Hamilton’s 
first fiscal program for the United States. Up 
to i860 the American government imposed ex- 
cise taxes on various forms of intoxicating liq- 
uors. During the Civil War rates were increased, 
and for the last two years of the struggle the 
average annual return accounted for 16.6 per- 
cent of the Union government’s internal revenue 
receipts; from 1866 to 1915 the practise was 
continued, so that the average annual proportion 
of total internal revenues derived from the malt 
and liquor taxes ranged from 50 to 78 percent. 
War and post-war governments particularly have 
resorted to the liquor excise for revenue raising 
purposes. In France before the World War the 
excise on wine was 1.5 francs per hectoliter; by 
1919 the rate had been increased to 19 francs 
and after being lowered somewhat during the 
following two years was increased in 1922 to 25 
francs. By 1920 the French excise on spirits 
stood at 1000 francs per hectoliter. The excise 
on beer is 2 francs per hectoliter for each degree 
of alcohol. In the United Kingdom in 1913-14 
the excise duty on spirits was 14/6 per proof 
gallon and on beer 7/9 per standard barrel; dur- 
ing and after the war the rates were raised so 
that since 1920 the spirits tax has been 72/6 per 
proof gallon and the beer tax 100/- per standard 
barrel. In 1930 the beer tax was fixed at 103/- 
with a rebate of 20/- under certain conditions. 
At the beginning of the twentieth century the 
United Kingdom was deriving 41.8 percent of 
total ordinary revenues from the liquor excise; 
in 1930 the proportion from the same source was 
19. 1 percent. It is important to note that the 
great increase in the English liquor excises dur- 
ing the post-war period was as much a conscious 
effort at sumptuary control as a revenue raising 
device, although English lawmakers also favored 
the principle of high license with accompanying 
limitation on the number of public houses. 

In Denmark the government relied chiefly on 
the excise to bring the liquor traffic under public 
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control. In March, 1917, hard pressed by a 
decline in its foreign trade and forced to tap new 
revenue sources, it placed a so-called extraordi- 
nary tax on all existing stocks of spirits, the rate 
being made equal to the retail price at the time. 
During the war period the excise was raised 
until it stood at 20 kroner ($5.36) per liter of 
spirits and 18 kroner ($4.82) per 100 liters of 
beer. In 1922, determined to exercise a perma- 
nent hold on the industry in the interests of 
reduced consumption of strong drink, Denmark 
fixed the excise on spirits at 15 kroner per liter 
(changed in 1930 to 17 kroner) and levied direct 
taxes on the sales of liquor manufacturers, im- 
porters and retailers as well as on the liquor sold 
in restaurants, hotels and public houses. To 
further the governmental purpose of sumptuary 
control in 1923 Denmark licensed a single com- 
pany to manufacture all the spirits for the coun- 
try; the terms of the agreement called for a 
limitation of profits to 9 percent on the capital 
stock. The result has been a marked decline in 
consumption of spirits, the per capita consump- 
tion dropping from 2.18 proof gallons (United 
States standard) in 1913 to 0.32 proof gallons in 
1929. 

The licensing of the retail dispensers of liquor, 
i.e. the saloon keepers, was resorted to particu- 
larly in the United States and the United 
Kingdom. In the former the method met with 
only indifferent success; in the latter it has 
proved efficacious. Before the inauguration of 
national prohibition every state in the American 
union with the exception of Kansas and North 
Dakota experimented at one time or another 
with the licensing system. High license with only 
a slight attempt to supervise the saloons them- 
selves was employed in great commonwealths 
like Pennsylvania, New York and Massachu- 
setts; the usual restrictive measures called for a 
limitation of the number of local saloons on the 
basis of population, the posting of a heavy bond 
by proprietors, Sunday and election day closing 
and the prohibition of alcohol sales to minors 
and intoxicated persons. Low license was em- 
ployed in other states and was accompanied as 
a rule by a more elaborate code for the regulation 
of the dispensing agencies. The character of the 
licensing authorities varied widely: in Massa- 
chusetts, except for Boston, the license commis- 
sioners were named by the mayor and aldermen 
of the cities and the selectmen of the towns; in 
Boston licensing matters were handled by the 
board of police commissioners appointed by the 
governor; in New York after the enactment of 
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the Raines Law of 1896 the licensing agency was 
a state excise commission; in Pennsylvania li- 
censes were granted by the judges of the courts 
of Quarter Sessions. Despite this general pre- 
occupation with the problem it is to be noted 
that the many licensing systems, whether they 
placed their chief reliance on high license or on 
elaborate regulatory codes, did not succeed in 
checking the growth of the saloon. Distillers and 
brewers found it to their interest either to sub- 
sidize saloon helpers or to advance in the form 
of loans the necessary sums for the payment of 
heavy license fees; where elected officials were in 
charge of the issuance of licenses, it was inev- 
itable that the liquor industry should seek to 
control the local political machine or by heavy 
campaign contributions make it more amenable 
to reason. 

In Great Britain, on the other hand, the li- 
censing system, accompanied by a definite policy 
looking toward the reduction of the number of 
public houses and the restriction of hours of 
sale, has proved markedly successful. Thus the 
per capita consumption of spirits has dropped 
from 0.96 proof gallons (United States standard) 
in 1913 to 0.38 proof gallons in 1929, while the 
per capita consumption of beer has dropped 
from 33.3 gallons (United States standard) in 
1913 to 19.7 gallons in 1929. The English have 
experimented with this mode of control for cen- 
turies; and out of a long series of codes, begin- 
ning with the licensing acts of the Tudors, there 
vm finally evolved the act of 1904 and the 
Licensing Consolidation Act of 1910. The basic 
principle of English liquor legislation was thus 
put by the Earl of Balfour in 1904: “You will 
never get rid of the public house from this coun- 
try. . . . What then should you aim at? Surely at 
this ideal, that the public house should be kept 
respectably, should be kept by respectable per- 
sons, and should be kept in such a manner as 
will make those who frequent it obey the law 
and conform to the dictates of morality” (quoted 
by Catlin, G. E. G., Liquor Control^ p. 150-51). 

The English scheme therefore provides for 
the granting of licenses by local justices of the 
peace, who are appointed for life by the lord 
chancellor; a strict supervision over the physical 
conditions of the licensed premises and a close 
examination into the financial and moral re- 
sponsibility of the publicans; extinguishment of 
licenses in those areas where public houses seem 
in excess of the needs of the community; and 
state experiments, through the erection and op- 
eration of model public houses and even the 


direct ownership of breweries, in an effort to 
determine how those characteristics of public 
drinking which are deemed socially desirable 
can best be conserved. The official regulations 
concerning conditions of sale and hours of open- 
ing of the public houses are explicit. Thus chil- 
dren under fourteen years may not be served at 
the bars; the sale of liquor to persons under 
eighteen years for on-premise consumption is 
prohibited; no sales on credit, except for off- 
premise consumption, are allowed; gambling in 
public houses is illegal. In London the hours of 
sale are limited to nine, between ii a.m. and 
1 1 p.m., with a break of at least two hours in the 
early afternoon, while on Sundays and certain 
designated holidays they are restricted to five. 
Outside London the hours of sale are limited to 
eight, between 1 1 a.m. and 10 p.m., with a break 
of two hours in the early afternoon; Sunday and 
holiday hours are similar to those in London. 

Licenses are usually granted for a year, but 
the period may be extended to a maximum of 
seven years; after that time applications for re- 
newal are treated as new licenses. A license 
originating before 1904 may not be revoked (ex- 
cept for cause) unless the owner is compensated 
out of a fund built up from a direct levy on all 
licensed places. That the program of eliminating 
unnecessary public houses has been pushed vig- 
orously may be seen from the fact that in Eng- 
land and Wales alone, from 1905 to 1929, 
$96,000,000 has been paid out of the compen- 
sation fund; also the ratio of public houses to 
population has dropped from 33.94 on-licenses 
per 10,000 of population in 1895 to 19.77 
licenses per 10,000 of population in 1929. While 
the decrease in the number of licensed houses 
has been accompanied by an increase (from 6589 
in 1905 to 13,526 in 1931) in that of registered 
clubs, many of which are organized solely for 
the purpose of supplying liquor to their mem- 
bers at all times, there has been a decided falling 
off in the total number of on-license places. 

Australia and New Zealand have handled the 
liquor traffic in much the same way, that is to 
say, through high license and a reduction of 
on-license places; in the states of South Australia 
and Western Australia the extinguishment of 
liquor permits may be effected by local option. 
In 1923 France limited the number of places 
selling intoxicating beverages to that then in 
existence; no attempt has been made, however, 
to reduce the number of establishments already 
possessing licenses. 

In Sweden the liquor traffic has been brought 
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under control through the creation of limited 
dividend corporations for the manufacture and 
sale of drink, the virtual rationing of the popu- 
lation and the prohibition of on-premise con- 
sumption except in eating places. Since 1865, 
when the so-called Gothenburg system was in- 
troduced, the Swedes have been experimenting 
with the possibility of checking the spread of 
the drink evil by eliminating the economic in- 
centive in the liquor traffic. But the Gothenburg 
plan, operating through limited dividend cor- 
porations having local monopolies for the retail 
sale of brandy, was only partially successful be- 
cause it did not cope with the manufacture and 
importation of spirituous drink and the sale of 
beer, wine and wine spirits. 

Largely as a result of the activities of Dr. Ivan 
Bratt, who began in 1913 to build up a monop- 
oly, in the public interest, of the distillation and 
wholesale distribution of strong drink, Sweden 
in 1919 radically modified the Gothenburg sys- 
tem and moved to eliminate private profit from 
every branch of the liquor industry. The Wine 
and Spirits Central, a limited dividend corpora- 
tion financed by private capital but with its 
profits restricted to 7 percent annually, was in- 
vested with a national monopoly over the manu- 
facture, importation and wholesale distribution 
of all spirits; some 122 independent private cor- 
porations, also of a limited dividend character 
and with their annual return restricted to 5 
percent, were created to handle retail distribu- 
tion; the state was to receive the surplus profits 
of the Central and the local distributing agencies. 

There are two additional elements in the 
Swedish system of control. Spirits are sold by 
the bottle for off-premise consumption only; in 
licensed restaurants and hotels the quantity 
which may be sold each customer with his meal 
is limited. Also liquor sales to individuals for 
off-premise consumption are closely regulated: 
only possessors of pass books may purchase at 
the system stores. The applicant for a pass book 
is required to state his age, occupation and 
income and the size of his family and to provide 
convincing proof of his sobriety; if he is married 
and over twenty-five years of age he may pur- 
chase four liters every month. Bachelors, women 
and persons of small income are allowed from 
as much as three liters a month to as little as 
four liters during the course of the year. Wine 
and beer are sold freely, but the alcoholic con- 
tent of the latter is limited to 3.2 percent by 
weight. Pass books are liable to cancellation if 
the holder is reported by the police to be a 
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habitual drunkard, if he has resold purchased 
liquor or if he has made excessively large wine 
purchases. As a result of this close surveillance 
of the nation’s drinking habits the per capita 
consumption of spirits has declined from 1.82 
proof gallons (United States standard) in 1913 
to 1.24 proof gallons in 1929. Norway, after 
experimenting with the Gothenburg system for 
more than forty years and with a modified form 
of prohibition from 1921 to 1927, has sought to 
control the liquor traffic by means not unlike 
those adopted by Sweden; that is to say, through 
a national limited dividend company which has 
the monopoly over the manufacture, importa- 
tion and wholesale distribution of spirits and a 
system of retail outlets, whose profits also are 
definitely fixed. 

In Canada governmental control over the 
liquor traffic assumes still another form, that of 
monopoly over retail sales. After passing through 
the cycle of local option, provincial prohibition 
and dominion prohibition (the latter two meth- 
ods were tried during the war period) the Cana- 
dian provinces have sought to cope with the 
problem by taking into their own hands the 
retail distribution of spirits. Quebec was the first 
to adopt the new system, in 1921; British Co- 
lumbia joined in the same year, Manitoba in 
1923, Alberta in 1924, Saskatchewan in 1925, 
Ontario and New Brunswick in 1927 and Nova 
Scotia in 1929; prohibition continues to exist 
only in Prince Edward Island and the Northwest 
Territories. While the form of control differs 
from province to province, the following charac- 
teristics are common to all of them: the manu- 
facture of whisky, beer and wine is privately 
owned, but distillers, brewers and vintners are 
strictly supervised by provincial commissions; 
the retail distribution of spirits is a provincial 
monopoly, with provincial control boards in 
every case empowered to buy, sell and manage 
property, grant and revoke permits, hire and 
discharge employees and create policies; the on- 
premise consumption of spirits is nowhere per- 
mitted, all sales being by sealed package only. 
Within this frame there are of course wide varia- 
tions, particularly as regards the sale of beer and 
wine. Beer may be bought by the bottle at gov- 
ernment stores in all the provinces; from beer 
stores operated by brewers in all the provinces 
except Saskatchewan, New Brunswick and Brit- 
ish Columbia; and by the glass in licensed tav- 
erns or beer parlors in Alberta, British Columbia, 
Manitoba and Quebec. Except in the cases of 
Ontario and Quebec wine can be acquired only 
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in the government stores and for off-premise 
consumption. Except in Manitoba and Sas- 
katchewan there is no limit to the quantity of 
wine which may be sold a customer. Five of the 
provinces — ^Alberta, British Columbia, Mani- 
toba, Ontario and Nova Scotia — approximate 
the Swedish system by requiring individual per- 
mits for the purchase of spirits; like Sweden all 
the provinces empower their liquor control 
boards to deny the purchase of liquor to habitual 
drunkards. The per capita consumption of spir- 
its in Canada has decreased from 1.36 proof 
gallons (United States standard) in 1913 to 0.55 
proof gallons in 1929. 

Government monopoly for purposes of liquor 
control has not been unfamiliar to American 
history. The so-called dispensary system on local 
lines, under which municipal authorities had the 
exclusive right to dispense spirits, first made its 
appearance in Athens, Georgia, in 1890; and 
during the next twenty-five years similar agen- 
cies were functioning in a number of towns and 
counties in Georgia, Alabama, North Carolina, 
South Carolina and Virginia. In 1893 South 
Carolina undertook the establishment of a state 
wide dispensary scheme by which the state itself 
had a complete monopoly of the sale of alcoholic 
drinks. The system was operated by a board of 
control made up of the governor and two other 
persons, who purchased the liquor for the state 
and appointed local boards for the separate 
counties. The private manufacture of liquor in 
South Carolina was outlawed; the liquor to be 
dispensed was acquired in bulk, bottled and 
packaged and distributed among the county and 
city agencies for retail sale and off-premise con- 
sumption; the retail agencies on their part were 
strictly supervised as to hours of closing, the 
registration of purchasers and denial of sale to 
intemperate persons. Half the profits from the 
retail sale of spirits was to go to the county and 
half to the municipality. The profits from the 
state handling of the liquor were to be turned 
over to the South Carolina treasury to be used 
for educational purposes. In the fourteen years 
during which the state dispensary system was in 
existence the average annual return to the state 
was $465,000. In 1907 decentralized county 
agencies were substituted for the state dis- 
pensary; in 1915 the county dispensaries were 
abolished and state wide prohibition was inau- 
gurated. 

A number of factors brought about the aban- 
donment of the dispensary system in South 
Carolina. In the first place, it was used as a 


football of politics: its offices were regularly em- 
ployed to strengthen the personal machine of 
the governor. Secondly, the purchase of liquor 
at wholesale from private distillers made corrup- 
tion inevitable: gratuities and rebates were ac- 
cepted by dispensary officials. Finally, the high 
price of government liquor and the restricted 
hours of sale led to the appearance of a flourish- 
ing illicit liquor traffic made up of the usual 
bootlegging and moonshining and the operation 
of blind tigers and clubs. 

State monopolies exist in Switzerland, Ger- 
many, Poland and Russia, although only in the 
case of the first named is the control of the liquor 
traffic the chief reason for the establishment of 
the monopoly. The Swiss began experimenting 
with a federal monopoly in 1874 and in the 
following period the manufacture of alcohol and 
liquors from potatoes, molasses, sugar and grain 
became an exclusive state concern; but the great 
growth in home distillation compelled a com- 
plete overhauling of the system in 1932. Under 
the new dispensation private distillers are first 
to be licensed and then gradually bought out; 
home distillation is to be taxed; the monopoly’s 
control is extended over the manufacture, transit 
and sale of liquors distilled from fruit spirits; 
and wholesale handling is to be largely the con- 
cern of the state monopoly with legally fixed 
minimum and maximum prices, which may be 
paid the distillers. The cantons are given wide 
powers in handling retail sales: they may pro- 
hibit the sale of liquor for on-premise consump- 
tion; they may restrict hours of sale; they may 
tax hotels, restaurants and shops handling spir- 
its. Interstate retail liquor sales, however, are 
placed under federal control. 

Germany in 1922 created a federal monopoly 
over the importation, manufacture, exportation 
and sale of spirits. Private importation is per- 
mitted but is subject to very high taxation; all 
domestic manufacturing is on the basis of per- 
mits, which are used as tax devices. In 1924 
Poland established a state alcohol monopoly 
vested with the right to buy and sell alcoholic 
beverages and to manufacture pure spirits. But 
production, as in Germany, remains a private 
enterprise, the distillers being taxed through 
licenses. Russia as early as 1894 sought to re- 
strict the heavy drinking of vodka and at the 
same time to use the liquor traffic for fiscal pur- 
poses, when the retail handling of the beverage 
was made a government monopoly and govern- 
ment shops were set up for oflf-premise sales 
only. Private establishments might operate, but 
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they were in effect government commission 
houses and their numbers were limited. Distil- 
lation was in the hands of private manufactur- 
ers; rectification was performed at government 
plants. In 1913 one fourth of the annual state 
revenue came from the liquor traffic. During the 
World War the sale of vodka was entirely pro- 
hibited, and for a time the Soviet government 
made an effort to continue prohibition. But 
wholesale bootlegging and the appearance of a 
substitute vodka called samogon forced the 
gradual abandonment of prohibition and the 
establishment of a complete state monopoly in 
1925. Since that time there has been an increase 
in the amount of vodka manufactured (although 
present production is well under pre-war fig- 
ures) and an appreciable decline in the consump- 
tion of samogon. The significance of the part 
played in Soviet financing by the receipts of the 
vodka monopoly may be seen from the fact that 
revenues from this source grew from 587,000,- 
000 rubles in 1926-27 to 1,542,000,000 rubles 
(13.3 percent of the total budget) in 1929-30. 

D. W. McConnell 

See: Prohibition; Liquor Industry; Alcohol; 
Temperance Movements; Anti -Saloon League; 
Sumptuary Legislation; Licensing; Excise; Smug- 
gling; Racketeering; Gangs; Monopolies, Public; 
Concurrent Powers; Interstate Commerce. 
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Experiment in Finland (New York 1931); Simkiiw, 
F. B., The Tillman Movement in South Carolina (Dur- 
ham, N. C. 1926) ch. viii; Sherwell, A., and Rowntree, 
J., Temperance Problem and Social Reform (9th cd. 
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LIST, FRIEDRICH (1789-1846), German 
economist. The son of a prosperous tanner of 
the free town of Reutlingen, List early absorbed 
the doctrines of the Enlightenment and of classi- 
cal economics, finding in them an excellent 
weapon for combating the rule of an arbitrary 
bureaucracy and the restrictions of the lingering 
guild age. Under Wangenheim's ministry he 
found it possible to give full scope to his liberal 
political ideas as adviser to the Wurttemberg 
government, as professor in the faculty of eco- 
nomics founded at his suggestion at the Univer- 
sity of Tubingen and as editor of several publi- 
cations. With the rising tide of the German 
reaction, however, his activity soon came under 
suspicion. What above all caused most German 
governments to look upon him as a demagogue 
was his establishment in 1819 of an association 
of merchants and industrialists, the so-called 
Handels- und Gewerbsvereiny as well as his advo- 
cacy of the abolition of internal customs barriers. 
When in 1820 he was elected to the legislature 
and on behalf of his native town petitioned the 
authorities for an extension of local self-govern- 
ment and for publicity in judicial procedure, he 
was sentenced to ten months’ imprisonment for 
attempting to undermine the stability of public 
institutions. List fled abroad and led a wander- 
ing life for several years. In 1824 he returned to 
his native country, where he was promptly ar- 
rested; released upon a promise to emigrate to 
America, he sailed in 1825 for New York. 

In the United States List engaged in various 
activities; he was a farmer, an editor of a German 
newspaper at Reading, Pennsylvania, a success- 
ful mine and railroad promoter and a keen stu- 
dent of the economic and political problems 
which beset the growing country. His experi- 
ences served to confirm the doubts which he had 
begun to entertain in Europe concerning the 
tenableness of Adam Smith’s doctrines, and he 
concluded now that a protective tariff was indis- 
pensable to industrially undeveloped countries. 
At the suggestion of Charles Ingersoll, vice pres- 
ident of the Pennsylvania Society for the Pro- 
motion of Manufactures and the Mechanic Arts 
— ^the rallying point of the protectionist elements 
of the time — List prepared the Outlines ofAtner^ 
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icon Political Economy (Philadelphia 1827), his 
first attempt at a systematic formulation of his 
views. 

Appointed United States consul in 1832, List 
returned to Germany and embarked upon an 
ambitious plan to organize a German railway 
system, a venture which although successful in 
itself proved a source of personal disappoint- 
ment and even forced him to leave Germany for 
France. A prize offered by the French Academy 
in 1838 gave him an opportunity to rework his 
theoretical system and to give it a historical 
basis. The studies and experiences of these years 
he embodied in his best known work, Das na- 
tionale System der politischen Oekonomie (Stutt- 
gart 1841; tr. by S. S. Lloyd, London 1885), 
appearing after he had settled permanently in 
Germany. Beginning with 1843 he published 
Das Zollvereinshlatt^ devoted to the dissemina- 
tion of his views, which were now supported by 
rising industrialism and respected by men like 
Metternich, Peel and Palmerston and began to 
exercise a decisive influence in molding public 
opinion in Germany. Material worries, however, 
combined with the opposition to his plan to 
establish an alliance between Germany and 
Great Britain hastened his self-inflicted death. 

With the exception of Karl Marx no other 
economist has emphasized so strongly as List 
the close interrelation of the theoretical eco- 
nomic viewpoint and political factors. Economic 
doctrines had no abstract validity for him; he 
always examined accepted views and developed 
his own ideas in terms of concrete political areas 
at definite levels of economic development. He 
severely criticized the classical writers for failing 
to recognize the significance of the nation as the 
most important link between the individual and 
mankind. He saw the logical expression of the 
industrial and commercial supremacy of Eng- 
land in the economic principles of the classical 
school and deemed them unsuited to the needs 
of rising countries like Germany and the United 
States. The object of his writings accordingly 
was to present a theoretical system which should 
express the interests of countries occupying sec- 
ond or third rank but possessing the potentiali- 
ties of first class nations. 

Departing from the individualistic-cosmopol- 
itan classical economics, which in its centering 
of economics around the theory of value revealed 
to List its atomistic-materialistic orientation, he 
made the concept of productive forces the core 
of his organic doctrine. Accordingly he opposed 
to the classical emphasis on division of labor his 


emphasis on the cooperative aspects of the pro- 
ductive process in society. His dynamic approach 
and his interest in the development of the pro- 
ductive forces led him to champion the protective 
tariff as a means of furthering the exploitation 
of undeveloped resources and of enabling back- 
ward states to rise to the rank of a Normalnation. 
The road to normal nationhood was pointed out 
in his theory of economic stages. The first state 
to emerge from primitive conditions was the 
agricultural, followed by an agricultural and 
manufacturing state, which in turn culminated 
in the agricultural manufacturing and commer- 
cial state based on the complete utilization of 
productive forces. Once normal nationhood is 
reached, the educational function of the tariff 
will have ceased and free trade will prevail. 

Both for his emphasis on the reality of the 
nation and for his advocacy of the protective 
tariff List is generally considered as the spiritual 
father of the Zollverein. He was also hailed as 
the prophet of advanced capitalism. The latter 
estimate is, however, only partially justified. For 
although he consistently urged the development 
of industrial resources and of the new means of 
transportation he believed that it was the duty 
of the state to regulate economic life as well as 
to curb individualism, and the subsequent over- 
industrialization would have seemed to him a 
distorted image of his ideal of a Normalnation. 

Edgar Salin 
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in Weltzmrtschaftliches ArchiVy vol. xxi (1925) 199-265, 
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LISTER, FIRST BARON, Joseph (1827-1912), 
English surgeon. After graduating in medicine 
from the University of Lqndon in 1852 Lister 
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went to Edinburgh to study surgery under 
James Syme. He became professor of surgery in 
the University of Glasgow in i860, succeeded 
Syme at Edinburgh in 1869 and from 1877 to 
1892 held the chair of surgery at King’s College, 
London. Ignorant of the work of I. P. Semmel- 
weis and O. W. Holmes on the prevention of 
puerperal fever and of Jules Lemaire’s prior 
reconunendation of carbolic acid as a chemical 
antiseptic, Lister, under the influence of Pasteur, 
after two years of experimentation on means of 
preventing suppuration in wounds published in 
1867 his important papers (in Lancet^ vol. ii 
(1867) p. 95-96, 353-56, 668^), one of which 
was entitled “On the Antiseptic Principle in the 
Practise of Surgery.” The intense and pro- 
tracted antagonism to his innovation was due 
largely to the current ignorance of the germ 
theory, to the failure of other surgeons to attain 
similar efficacious results by the use of his 
methods and to rival techniques proposed by 
other contemporary authorities. Lister’s errone- 
ous insistence on the need for the antiseptic 
spray machine to create an antiseptic atmos- 
sphere surrounding the wound justified criticism 
and did much to delay the endorsement of his 
meritorious work, which, however, brought him 
international fame during his lifetime. Although 
the substitution of general asepsis for antisepsis 
in hospital practise was a direct development of 
his theory, Lister deplored the complicated and 
expensive precautions which it involved and 
persisted in his belief that the antiseptic method 
offered sufficient protection. Antisepsis remains 
an important aspect of surgical practise in mili- 
tary field hospitals, where it is difficult to achieve 
general asepsis. 

Bernhard J. Stern 
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LISZT, FRANZ EDUARD VON (1851-1919), 
German jurist. Liszt was born in Vienna, the 
son of Eduard von Liszt, who later became gen- 
eral procurator. He made his career, however, in 
German universities; he was successively pro- 
fessor at Giessen, Marburg, Halle and Berlin. 

Liszt achieved great fame as the leader of the 
sociological school of criminal law in Germany. 


A Deutsches Reichs-Pressrecht (Berlin 1880) was 
followed by the first edition of the fundamental 
Lehrbuch des deutschen Strafrechts (Berlin 1881; 
25th ed. by Eberhard Schmidt, 1927) and the 
founding in the same year of the Zeitschrift fiir 
diegesamte Strafrechtszotssenschaft. In 1889 Liszt 
together with the Belgian Prins and the Hol- 
lander van Hamel founded the Internationale 
Kriminalistische Vereinigung (I.K.V.) in order 
to promote international activity in the investi- 
gation of the causes and the methods of control 
of crime. To serve the same purpose he later 
edited the Strafgesetzgehung der Gegenwart in 
Rechtsvergleichender Darstellung (2 vols., Berlin 
1894-99), the first German exposition of the 
criminal law of all civilized peoples; this was the 
forerunner of the monumental V ergleichende 
Darstellung des deutschen und auslandischen 
Strafrechts (i6 vols., Berlin 1905-09), in which 
Liszt was also a specially important collaborator. 
Liszt ventured too into the field of international 
law. Indeed his Das Volkerrechty systematisch 
dargestellt (Berlin 1898; 12th ed. by Max 
Fleischmann, 1925) is a standard work on the 
subject. 

Liszt was the initiator and champion of mod- 
em criminal law reform far beyond the borders 
of Germany. As the leading teacher of criminal 
law he gathered about him a large circle of 
pupils, many of whom now teach in Germany 
and elsewhere. In the criminological controversy 
of his time Liszt appeared as the advocate of clear 
sighted special prevention and as an extreme op- 
ponent of retaliation. He directed his attack 
toward the criminal himself: not the deed but 
the doer was to be punished. Among the many 
campaigns for specific reforms upon which he 
embarked may be mentioned his largely success- 
ful attack upon short term imprisonment. 

Robert von Hippel 

Consult'. Hippel, Robert von, and Lilienthal, Karl von, 
in Zeitschrift fUr die gesamte Strafrechtsiuissenschaftt 
vol. xl (1918-19) 529-34, 535-43; Hurwicz, E., “Franz 
von Liszt und die soziologische Strafrechtsschule” in 
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LITERACY AND ILLITERACY. The term 
literacy may relate either to a society or to the 
general mass of individuals within a society, 
according to whether its implied antithesis is 
preliteracy or illiteracy. In the first sense, a 
society becomes literate as soon as some group 
or caste within it begins to make written records. 
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In the second sense literacy denotes a condition 
which, with the possible exception of a few 
isolated instances such as the post-Diaspora 
Jews, has never acquired a normative value until 
the modem era. The analysis of literacy in 
ancient and mediaeval peoples must content it- 
self with establishing the vocational and social 
groups in possession of writing and with specu- 
lating upon the factors tending toward its more 
general diffusion. A wide range of variation is 
revealed. Between the first introduction of writ- 
ing among the oriental peoples probably in the 
fourth millennium b.c. and the decline of the 
Roman Empire, an imposing superstmcture of 
learning, literature, science and philosophy had 
been erected upon the basis of literacy; but 
in the eyes of the cultivated classes literacy itself 
represented only the most elementary form of 
initiation. In any society developed beyond 
the stage where the ability to write is a sign 
of magical powers or an emblem of exclusive- 
ness, literacy, once acquired, tends to assume 
the aspect of a faculty akin to sight and hearing 
and attention shifts to the objects upon which 
it is to be trained. The crucial problem, there- 
fore, is to isolate the drives which in all civi- 
lizations have stimulated certain individuals to 
seek literacy and which in the modem period 
have impelled rulers and institutions to pre- 
scribe it. 

Literacy, or what the ancients called the 
knowledge of letters, designates the ability to 
communicate through the medium of the ab- 
stract symbols of a script. Within such a defini- 
tion there is room for a wide variety of emphases 
and interpretations. The Mohammedan peoples 
have in all ages tended to consider a person liter- 
ate if he could merely read, while the ancient 
Egyptians, who worshiped their elaborate hiero- 
glyphics as works of art, placed stress upon the 
capacity to write. Among all literate peoples 
prior to the invention of printing an important 
distinction existed between persons conversant 
with the calligraphic script, which was used for 
books, and those who Imew only the cursive 
hand, which served for the ordinary purposes of 
business and social intercourse. Again it has 
been definitely shown that in the fifteenth and 
sixteenth centuries persons who could write 
were far outnumbered by those able to read. In 
particular it was long considered proper for 
women of refinement to be able to read books 
of devotion or romance as well as matters per- 
taining to household affairs but both unneces- 
sary and ungenteel for them to write. For all 


people during the first three centuries following 
the invention of printing the compulsion for 
reading vm distinct from that for writing. These 
varied interpretations are reflected today in the 
diversity of standards employed by different 
governments in collecting statistics on literacy. 
A realistic note has been struck in recent years 
in certain attempts to differentiate between liter- 
ates and semiliterates, between effective and 
formal literates. 

The development of the first systems of writ- 
ing involved a process of conventionalizing pic- 
tographs, which are everywhere prevalent among 
primitive peoples, into an ideographic or semi- 
ideographic code. Wherever this took place, 
whether in Chaldea, Egypt, China, Crete or in 
a modified form among the Aztecs and the 
Mayas, it was accomplished by the presiding 
authorities of a highly centralized, relatively 
stable social and political organization; that is, 
by a royal or a priestly caste or through the 
cooperation of the two. The first uses made of 
writing are in line with its origins. The priests 
of Egypt and Babylonia inscribed on stone or 
clay the precepts of their religion; the kings of 
the same countries and of Crete, with an eye to 
their reputation with posterity, had the annals 
of their reigns published, sometimes on the 
flagstones which paved the palace temples, as 
in Babylonia, sometimes on their tombs, as in 
Egypt and Minoa. The business of the political 
bureaucracies early came to be transacted in 
writing: tax lists were drawn up; treaties were 
made; official correspondence was carried on — 
such correspondence as has been preserved in 
the Tel el Amama letters of the fourteenth cen- 
tury B.c. The more complex the political and 
legal structure, the more the written documents 
multiplied: during the period when the whole 
Egyptian Empire was regarded as one vast eco- 
nomic organization under the administration of 
the court, an enormous number of people were 
required to keep the official accounts. These 
writers, whose stock in trade is analogous to 
that of the typist in modem society, although 
they sometimes functioned also as notaries, were 
the forerunners of the scribes of the Roman and 
mediaeval chanceries. 

That the Egyptian aristocracy as well as the 
professional scribes was able to read and write 
is attested by the long prevailing custom of 
including among the burial objects papyrus rolls, 
by means of which the departed noble was to 
make manifest to Thoth, the god of writing, a 
command of the written word. But with the 
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growing commercial intercommunication during 
the second millennium b . c . the extension of lit- 
eracy was the work primarily of the trading 
classes. The contracts signed by Babylonian 
traders as far back as the third millennium may 
be regarded as the prototypes of those numerous 
commercial documents which are to be found 
covering the centuries from 2000 to 1000 b . c ., 
when Babylonian was the lingua franca through 
which merchants speaking varied languages 
communicated and made their written transac- 
tions. The final perfection of the proto-Phoeni- 
cian alphabet around 1000 b . c . greatly facilitated 
written transactions and the keeping of commer- 
cial records, and during the period following the 
substitution of Aramaic for Babylonian as the 
international commercial language of the eastern 
Mediterranean the alphabet was transplanted 
to various cultures, such as the Greek, the 
Roman, the Arabic and the Indian, and in the 
process of adaptation to the needs of the differ- 
ent languages was gradually rendered more 
expressive. In a thriving commercial state such 
as fourth century Athens, the metics of the 
Piraeus, preoccupied with the practical demands 
of trade and shipping, used their literacy as a 
day to day tool, in a sense quite different from 
the more cultured citizen, who tended to regard 
literacy as the initial step toward a rather elab- 
orate mental and spiritual culture. A similar 
utilitarian attitude toward literacy was mani- 
fested in a more ponderable fashion by the 
Korean shopkeepers and merchants of a later 
age, who adopted the easily written phonetic 
alphabet, while the scholars and government 
officials continued to struggle with the complex 
Chinese characters. In India at the present time 
the castes composed of merchants as well as of 
professional people reveal a higher rate of lit- 
eracy than many of those above them in the 
social scale. 

The first unmistakable evidence of a wide- 
spread popular literacy is in Ptolemaic Alex- 
andria, although there is good reason to believe 
that the citizenry of Athens could in general 
read and write. From an analysis of various 
types of legal contracts it has been estimated 
that of the middle class populace of Alexandria 
60 percent of the men and 40 percent of the 
women wrote Greek; to these must be added the 
considerable number of Alexandrians who wrote 
only Egyptian, which had been rendered less 
exclusive by the gradual modification of the 
cumbrous if beautiful hieroglyphs and the de- 
velopment, probably about 800 b.c., of the 


cursive demotic script. An extensive reading 
public, a phenomenon which first emerged along 
with the commercial book trade in fifth century 
Athens, is indicated by the publication at Alex- 
andria of large editions of chapbooks, feuilletons 
and allied types of popular literature. With the 
vulgarization of literacy in Athens and Alex- 
andria the aura of magic which had continued 
even as late as the Homeric age to surround the 
written word was gradually dissipated. The in- 
crease in the size of the reading public was made 
possible by improvements in the technique of 
manufacturing papyrus, which could be mani- 
folded far more easily than the clay materials 
of the Babylonians or the waxed tablets and 
potsherds still largely used in classical Greece 
for letters and accounts. Despite the technologi- 
cal improvements, however, the high cost of 
papyrus prevented its general use, while the 
parchment, which from the second century on 
gradually replaced it, was still more expensive. 

The high percentage of literacy in such cul- 
tured urban centers as Athens and Alexandria 
cannot be taken as typical of classical antiquity 
as a whole. In the broad rural areas the mecha- 
nisms of oral transmission — the direct appeal to 
the eye and the ear — which characterize the 
preliterate tribal stage, were still operative with 
only minor modifications. The carpenter of 
Bethlehem, desirous of drawing to himself the 
fishermen of Judaea, traveled to them afoot and 
spoke to them as they drew in their nets. Even 
in the urban centers the fact that a large per- 
centage of the people could read and write does 
not presuppose a premium upon literacy. Al- 
though Aristophanes derided the illiterate person 
as one devoid of the barest rudiments of culture, 
there is no indication that the ancient state, and 
little that the philosophers in their utopias, felt 
sufficient concern over the further extension of 
literacy to recommend official action. 

This attitude of indifference is made explicit 
by Cicero: the general populace, if it should be 
so impelled by its daily needs, might become 
literate, but it was no concern of the aristo- 
cratic public servant steeped in Greek culture. 
That the Roman populace was so impelled may 
be inferred not only from the profusion of read- 
ing and writing schools {ludi)^ which supple- 
mented the family system of instruction, but also 
from the extreme dependence of Roman civili- 
zation on general familiarity with the written 
word. A similar dependence in Athens may be 
revealed by future archaeological discoveries, 
which have already shown that Athenian laws 
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were proclaimed in writing, as had been the 
Code of Hammurabi in Babylonia; but the case 
of Rome is less conjectural. Not only were laws, 
treaties, decrees of senators and magistrates com- 
monly published on stone, bronze or wooden 
slabs, but military orders were communicated in 
writing; soldiers wore armor or carried leaden 
sling bolts inscribed with letters; tiles used by 
the military forces in building their quarters 
were stamped with the name of the cohort; pot- 
tery makers cut their names upon their wares; 
announcements of official candidatures were 
painted on walls, as were advertisements of glad- 
iatorial games and even of runaway animab; 
tokens (tesserae) for admission to public ban- 
quets and for the dole of grain bore the names 
and addresses of their holders; calendars and 
almanacs were prepared for the use of the farm- 
ers. At the beginning of the fourth century a.d. 
there were about thirty public libraries in Rome 
and several in the provinces. Among later em- 
perors, such as Trajan, Alexander Severus and 
Diocletian , there is scattered evidence of an awak- 
ening sense of the advantages which might 
accrue to the state from a literate populace; but 
lacking any underlying theory, such sporadic 
attempts at dissemination of literacy may be 
regarded only as tenuous adumbrations of a still 
distant age. 

The conditions of literacy in the Middle Ages 
are explicable in terms of the disintegration of 
the old Roman Empire and the simultaneous 
emergence of the Christian church as the civi- 
lizing agent of the western world. The body of 
sacred literature on which Christian dogma was 
built became the monopoly of the religious 
hierarchy; what the unordained man needed to 
know could be transmitted to him orally through 
the local priest. But the value of literacy for the 
hierarchy itself became increasingly apparent 
with the efforts of the church to imitate the 
administrative system of its imperial prototype. 
Moreover the molders of western monasticism, 
such as Benedict and Cassiodorus, not entirely 
liberated from the cultural standards of the 
Roman upper classes, incorporated the copying 
of manuscripts into the monastic routine. The 
scriptorium, with its patient scribe, became a 
common feature of every Benedictine as of every 
Irish monastery. 

The cessation of economic intercourse and the 
transition to feudal anarchy during the early 
Middle Ages rendered obsolete important func- 
tions previously performed by literacy. Until the 
eighth century some commerce continued to be 


carried on through the agency of Jews, Italians 
and Levantines; but after the closing of the 
Roman lake by the advance of the Arabs the liter- 
ate account keeping merchant class disappeared 
and towns, at least north of the Alps, were vir- 
tually erased. The producer-trader of the Dark 
Ages who carried his goods a few miles to a 
primitive market place, where he haggled with 
other producer-traders, had no more need of the 
art of reading and writing than the inhabitants of 
the self-sufficient manor. The larger landowners 
and the more important lords and princes em- 
ployed members of the clergy as notaries and 
scribes to keep their simple records. Until the 
crusades messages from one feudal lord to an- 
other were commonly conveyed by deputies who 
communicated them by word of mouth. The 
ambitious Charlemagne with his vast empire had 
exceptional reasons to regret his illiteracy; the 
Holy Roman emperor Henry iv seemed so re- 
markable to his contemporaries that they spe- 
cifically recorded his ability to read a letter, 
“from whomsoever it had been sent.” But for 
most lay potentates illiteracy involved little in- 
convenience. On the other hand, the idea of 
some cultural or spiritual initiation into the 
functions of the noble class was old in the feudal 
tradition; and as the relations of church and 
nobility became more closely knit, it was natural 
that the initiation might come to resemble cleri- 
cal education. There is evidence that in the 
eleventh and twelfth centuries a great part of 
the nobility had acquired the elements of reading 
and writing Latin either at the monastic or 
cathedral schools, which existed for the educa- 
tion of churchmen, or from clerks resident on 
their estates. Isolated documents have some- 
times been advanced to prove occasional medi- 
aeval efforts to extend literacy to the masses: 
when analyzed, they usually signify only a re- 
newed and unsuccessful attempt to exterminate 
illiteracy among the clei^y, as in the case of 
Charlemagne’s decree of 789, or an injunction 
to parish priests to teach their lambs to be good 
Christians — a discipline for which literacy was 
no prerequisite. 

Italy, less clericalized than northern Europe, 
had managed, if less successfully than mediaeval 
Byzantium, to keep alive the ancient ideas of cul- 
ture. With the rise of the universities of Bologna 
and Salerno there gradually spread through- 
out Europe an impulse which revived the legal 
and medical professions in their ancient form; 
the result was to extend the sphere of earthly 
functions which were felt to be rooted in a body 
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of written literature. A development still more 
far reaching in its consequences also appeared 
for the first time in Italy: as trade began to 
revive in the wake of the crusades and a new 
mercantile class evolved, the advantages of liter- 
acy for business purposes became once more 
apparent. It is probable that the Florentine mer- 
chant learned to read and write as early as the 
eleventh century. Two centuries later the Han- 
seatic merchants discovered the possibilities of 
the same instrument. These enterprising mer- 
chants who wished to emancipate themselves 
from the employment of priestly scribes were in 
fact pioneers in the struggle to separate educa- 
tional facilities from church control. At first they 
apparently sought to gain entrance into the 
cathedral, monastic or parish schools; at a more 
advanced stage they brought about the founda- 
tion of municipal schools, which multiplied 
particularly in Germany, Holland and Denmark 
from the fourteenth century onward. Soon they 
found themselves in need of subordinates to 
keep their accounts and write their letters, and 
it became advantageous for lower strata to attend 
the reading and writing schools. Eventually they 
freed themselves not only from the priest but 
from the Latin tongue. From the fourteenth 
century on municipal and state documents as 
well as mercantile account books are written m 
the vernacular. Once the latter was conceived as 
a possible medium for writing as well as for 
speech, literacy lost much of its mystery as well 
as much of its difficulty. A Frankfort locksmiths’ 
Gesellenbuch and numerous documents in munici- 
pal archives show that German artisans were not 
uncommonly able to write as early as 1400; and 
there is evidence that English artisans not only 
could write but were expected by their masters 
to do so. While Thomas More’s estimate that 
“not three fifths of the English people” could 
read in his day was certainly not based on unim- 
peachable statistics, it is obvious that the dame, 
grammar, guild and charity schools were impart- 
ing a considerable degree of literacy. The regu- 
lations with regard to benefit of clergy indicate 
the same development. In England after 1351 
the ability to read had entitled an individual to 
the privilege; when in 1489 the English govern- 
ment drew a distinction between members of 
the clergy and other literates, it appears to have 
been reacting against abuses resulting from the 
growth of literacy. Undoubtedly the late Middle 
Ages already reveal that tendency to use reading 
and writing as a tool which was to increase con- 
comitantly with the progressive complexity of bus- 


iness relationships and commercial intercourse. 

To a certain degree all modem thought and 
activity with regard to literacy have been con- 
ditioned by the inventions of printing and of 
cheap paper, which made possible the slow 
transformation of western civilization into what 
Spengler has called a Buch-und-Lesen Kultur, 
Reading could never have become a common 
activity of the general public so long as the only 
book material remained the rare and expensive 
parchment and the only method of transmission 
the hand of the copyist. The careless, sometimes 
illegible cursive hand which in the fifteenth cen- 
tury rapidly replaced the Carolingian minuscules 
in itself reflects the inadequacy of the old mech- 
anism of bookmaking, even for the restricted 
upper class circles who could afford books and 
had leisure to cultivate reading as an accom- 
plishment. While it was on the whole to the 
learned and leisure classes that the religious 
literature, the romances and the humanistic 
writings composing the bulk of the incunabula 
were addressed, the inventions furnished the 
technical prerequisites for the genesis of an un- 
limited reading public, once conditions should 
impel the masses to learn to read. 

The revolution which the emergence of these 
conditions constituted has been created by the 
coalescence of two factors: the shifting of em- 
phasis to the common man, either because his 
interests were considered significant in them- 
selves or because of his importance as a unit in a 
collectivity; and the increased stress on the 
written word as a medium of communication. 
These pressures were brought to bear by the 
Reformation. Precisely because it was a revolt 
against the authority vested in the institutional 
church the Reformation implied the invocation 
of a higher authority. In calling upon the Bible 
Luther took a course not unprecedented in the 
annals of heretical or semiheretical movements. 
The Waldensians, the Wycliffites, the Hussites, 
had likewise appealed from the personal to what 
the Jesuits contemptuously called the “paper” 
pope. Wycliffe and the followers of Huss had 
rendered the Bible into the English and the 
Czech vernaculars respectively; it had even been 
translated into German before Luther’s time. 
The innovating force of the Reformation con- 
sisted in the extent to which Luther popularized 
the conception of the direct communion of all 
men with the divine through the written word. 

To what extent the Reformation led in fact 
to the immediate extension of literacy is ob- 
scured in the mists of prestatistical times. It is 
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certain that it played the leading role in turning 
the printing press to the production of litera- 
ture significant to the general public. Besides 
numerous editions of Bible translations in Ger- 
man, English, French, Swedish and Dutch the 
Reformation introduced an enormous supply of 
catechetical literature written in simple, easy 
language. It transferred the terrain of theologi- 
cal controversy from the learned tractate to 
the popular pamphlet. In the case of Germany 
it created the modem written language out of 
the speech of the market place and the peasant. 
Between 1516 and 1524 the number of presses 
printing in the German tongue increased nine- 
fold; and before 1525 two thousand printings 
of Luther’s writings alone had appeared. But 
the fact that the reformers at the very beginning 
of the warfare turned to the vernacular only 
serves to prove the previous existence of a 
wider sphere of literacy in the native than in 
the Latin tongue; as early as 1520 Hutten ex- 
plicitly advanced this explanation for his aban- 
donment of Latin. Perhaps the public addressed 
by the early reformers consisted in no small 
part of that merchant and industrial class which 
had already discovered the value of literacy for 
economic operations. Moreover in view of the 
generally demonstrated disinclination of the 
masses to seek literacy of their own volition 
at an appreciable cost of effort, any momentous 
change had to wait upon the organization of 
pressure from above as well as upon the crea- 
tion of adequate schooling facilities. While Lu- 
ther is generally considered the father of the 
German Volksschule^ there is evidence that he, 
and certainly that Melanchthon, divided be- 
tween religious compulsion and the humanistic 
predispositions of the time, were interested 
primarily in secondary education. The decrees 
concerning popular education issued in the re- 
formed German states during Luther’s lifetime 
are remarkable for their sparing references to 
reading and writing. It was not until 1559 that 
a prince of Wiirttemberg evinced a conviction 
that oral transmission was inadequate by in- 
sisting that reading and writing be taught and 
not until 1642 that such a function, from being 
a moral and religious duty, was transformed by 
a duke of Saxe-Cobuig-Gotha into a political 
obligation. 

But however tardily it may have become op- 
erative, the Reformation has been throughout 
the modem era a pervasive force in the propa- 
gation of literacy. The vitality of this force even 
today is demonstrated by the work of Protestant 


missions in diffusing the Bible, now translated 
into four hundred different languages, among 
the unlettered peoples of Asia and Africa. Peri- 
odically recharged by pietistic awakenings or 
by the formation of new sects, the original im- 
pulse produced manifold movements in the 
seventeenth and eighteenth centuries for the 
eradication of the barriers between the common 
man and the fount of authority. In the Scandi- 
navian peninsula, Denmark and Holland it con- 
stituted either the sole or the primary inspiration 
for the systems of parish and municipal schools 
which, even before the nineteenth century edu- 
cational laws, made literacy a typical phenom- 
enon among the natives of these countries. In 
England the first movement was organized in 
1701 by the Society for Promoting Christian 
lOiowledge, which “being touched with zeal for 
the honor of God and the salvation of the souls 
of the poor” founded charity schools to teach 
reading and writing. By the middle of the cen- 
tury, when the society was instructing about 
50,000 children, the Wesleyans had begun to 
found schools; and from 1785 on the great Sun- 
day school movement, initiated by Robert 
Raikes, taught reading and writing along with 
Methodist or Anglican religious principles. In 
Scotland the relation between the Sunday 
schools and the literacy of the poor cotter, who 
in Bums’ poem “reads the Sacred Word,” is 
direct. Humanitarian as well as religious teacher, 
Wesley wrote, edited and published a veritable 
library of literature suitable for popular con- 
sumption and including books of poetry, travel, 
etiquette, domestic economy, health and hy- 
giene. The entire Wesleyan organization was 
converted into a gigantic book agency for the 
distribution of this literature, achieving such 
success that, according to one apologist, no 
Methodist home, however humble, lacked a 
Bible, a hynm book and the Methodist Magazine, 
In most of the countries unaffected by the 
Reformation the mediaeval attitude toward liter- 
acy underwent relatively slight modification. 
The principal teaching order of the Counter- 
Reformation, the Jesuits, convinced that the 
Catholic hold on the masses was to be retained 
or recaptured only through the mediation of 
those in influential position, concerned itself 
almost entirely with the upper classes. Under 
the stimulus of competition in Germany, it is 
true, Canisius matched Luther’s catechism with 
a Catholic document equally popular and some 
of the Catholic states made timid overtures 

toward the creation of schools. But no wide- 

« 
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spread or successful attempt to disseminate lit- the diffusion of knowledge accompanying the 
eracy among the masses emanated from Catholic popularization of natural rights philosophy was 
influence in any country prior to the nineteenth introduced. The “reading habit” was enor- 
century, with the imjwrtant exception of France, mously expanded during the eighteenth century 
There a Catholic philanthropic movement, first but, with a few exceptions, hardly beyond the 
mamfested in the creation of teaching orders for limits of the middle classes. To their interests 
the elementary education of girls, culminated and predilections were addressed the new types 
in 1684 in the establishment by Jean Baptiste of reading matter, the periodical, the daily news- 
de la Salle of the Institute of the Brothers of paper, the novel, the libraries “devoted to things 
the Christian Schools, which at its suppression useful to mankind.” The organized efforts of 
in 1792 was instructing 36,000 pupils in reading, the English commercial booksellers to inculcate 
writing and the catechism. No doubt this order the reading habit were confined to the classes 
and sinular agencies had some part in the growth who could buy their wares and who had reason 
of literacy in France during the eighteenth cen- to hope for cultural or political improvement 
tury; an audacious estimate of this growth, based from perusing them. The stereotype of the “well 
on an analysis of marriage registers, indicates a informed man” appeared and deviation from it 
rise from 29.06 percent for men and 13.97 per- became stigmatized as a social delinquency, but 
cent for women in the years from 1686 to 1690 the man was the bourgeois, 
to 47.05 percent and 26.87 percent respectively Despite the circumscribed limits of its imme- 
between 1786 and 1790. diate effect, however, the natural rights philoso- 

Probably, however, in France as in England phy advanced the first elements of the ideology 
and Germany the most notable extension of upon which the modern movement for the gen- 
literacy in the early centuries of the modem era eral dissemination of literacy has been based, 
took place among the middle classes and was at Elevating the reasonable action and the earthly 
first associated with the capitalistic revolution, perfection of the individual to a height no less 
the development of foreign trade, the improve- empyrean than Luther's ideal of religious sal- 
ment in systems of accounting and the repeated vation, it indicated a path to this goal scarcely 
verification of the causative connection between more difficult than the reading of the Bible. In 
pertinent information and economic rewards, order to be saved from error man had only to 
Along with this process came a new stratification read and know — a thesis succinctly expressed in 
of literacy as well as of economic and social Thomasius* Einleitung in die Vernunftlehre (first 
position. Since a favorable balance of trade published in Latin in 1688), “wherein is pointed 
in the mercantilistic state was thought to depend out, in an easy manner, comprehensible to all 
largely upon the supply of cheap labor, the reasonable persons, no matter of what class or 
intrenched interests discountenanced the teach- sex, the method of distinguishing between what 
ing of reading and writing to the working classes, is tme, probable and false." Individual differ- 
who might be lured by these instruments away ences, inherited traits, counted for little or with 
from servile tasks and docile attitudes. Those Helvetius for nothing since external stimuli were 
who had attended a charity school or one of all important in human development. While 
the fee charging reading and writing schools, Voltaire, subscribing in general to this philoso- 
such as the deutsche Schulen in Germany, the phy, might declare that it did not apply to the 
dame and grammar schools in England and laborers on his estate, it inevitably focused at- 
colonial America or the writing schools in the tention upon the literacy of the masses, once 
cities of France, might “contemn,” as an Eng- it was fused with the idea that the relation 
lish writer said in 1763, “those drudgeries for of the common man to society was something 
which they were bom.” Not essentially altered besides economic. A temporary fusion was 
when removed from the mercantilistic frame- accomplished prior to the French Revolution, 
work, this argument became perhaps the most in the enlightened despotisms of Catherine ii, 
important obstacle to the general dissemination Maria Theresa and Frederick the Great, al- 
of literacy. In its extreme form it inspired South though in the case of the last two religious and 
Carolina in 1724 and several other colonies or other considerations were heavily alloyed with 
states during the next hundred years to impose enlightenment. But the revolution came with the 
severe penalties for teaching the Negro to read advent of democracy. 

and write. While a long chronological gap intervenes 

It was in this climate that the apotheosis of between doctrine and fact because of the vicissi- 
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tudinous career of democracy itself, most of the 
important reasons for making general literacy 
a concern of the democratic state were crudely 
formulated by Condorcet, the most zealous ad- 
vocate of popular instruction of the French Rev- 
olution. Drawing the implications of the demo- 
cratic gospel of equal opportunity he showed, 
to use the words of Kant, that it was a “sin 
against the dignity of man, against humanity 
itself,” to withhold from any individual the 
necessary tools for his own development. The 
second assumption which propelled the nine- 
teenth century movement for compulsory liter- 
acy was associated with the transformation of 
the passive subject of monarchy into the active 
citizen of democracy: freedom from superstition, 
delusion, imposture and the disturbances of 
human passion — all to be attained through the 
diffusion of knowledge — ^became a condition of 
civic competence. Popular instruction became 
the conventional anodyne offered by democratic 
dogma for both the fears of the interests and the 
suspicions of the people. The argument for 
literacy gained strength with each additional 
movement or program to extend the suffrage; 
and it is significant that the utilitarians, the first 
loud advocates of universal suffrage in England, 
carried on a fervent campaign for the establish- 
ment of reading and writing schools. James Mill 
summarized the case by declaring that if a read- 
ing public were created in any part of the world, 
“the prejudices on which misrule supports itself 
would gradually and silently disappear.” 

The logic of democracy as expounded in Eng- 
land, America and France by the utilitarians. 
Price, Paine, Whitbread, Robert Coram, Benja- 
min Rush, Noah Webster, Nathaniel Chipman, 
Condorcet and Cormenin merged with the re- 
sponse of humanitarianism to the conditions pro- 
duced by the industrial revolution. Urbaniza- 
tion, the deracination of peoples, the long hours 
attending the factory system, the absence of holi- 
days, which had recurred at such frequent inter- 
vals in the mediaeval and early modern econo- 
mies, and the division of labor, which, as Adam 
Smith pointed out, had obliterated the cultural 
value of daily work, had isolated the working 
classes from their traditional pleasures and ve- 
hicles of instruction. Some humanitarians, like 
Lancaster and Bell, whose monitorial systems 
provided a technique for mass production of lit- 
eracy, the Anglican National Society (founded 
i8i i) and the British and Foreign School Society 
(founded 1814) solved the problem by inculcat- 
ing Bible reading. Others seeking to create a sub- 


stitute for the pageants and spectacles of the vil- 
lage community wrote fiction for working class 
consumption. Brougham, the pupil of James 
Mill, attempted to apply the nostrum of the phi- 
losophers, the diffusion of knowledge. The net 
result was the appearance between 1810 and 1 830 
of enormous quantities of new reading matter 
modeled on the literature previously created for 
the bourgeoisie but reduced to a cheaper, more 
popular level. As the old regime had produced 
the Mercure de France^ 1836 produced Girar- 
din*s Presse; Brougham^s Penny Magazine of 
1832 was the counterpart of the Gentleman's 
Magazine of 1731. That the masses themselves 
were becoming increasingly convinced of the 
value of reading is indicated by the extensive 
sales of the new literature. 

Brougham is the typical representative of the 
point of view which finally overcame the oppo- 
sition of the traditionalists and the economic 
interests and impelled the liberal state to assume 
the burden of promoting literacy through popu- 
lar education. Addressing himself to the middle 
classes while organizing the instruction of the 
poor he sought to show the correlation between 
ignorance and discontent. When at the begin- 
ning of the eighteenth century the founders of 
the charity schools had defended Bible reading 
against the mercantilists and the Mandevilles 
as a method of preventing crime, their argument 
had carried little weight because the working 
classes, whether criminal or not, were still essen- 
tially economic robots. But rationalism and 
utilitarianism impinged upon the social con- 
sciousness in an era of popular tumult, riots and 
machine smashings. For these aberrations they 
presented both a diagnosis and a cure. Brougham 
himself, Hannah More and numerous other 
writers of popular tracts gave concrete evidence 
of the possibility of using the printed word to 
serve the interests of conservatism. Even so the 
forces of tradition were difficult to subdue. In 
1802 a law was passed requiring that poor chil- 
dren “apprenticed” to factories be taught to 
read and write; select committees of the House 
of Commons from 1816 on revealed a “shocking 
degree” of illiteracy among the lower orders. 
But only the cumulative effects of mob tur- 
bulence and the new sources of terror arising 
from the extension of the franchise finally forced 
the interests to promote education as a means 
of teaching the working classes to “govern and 
repress their passions.” The important ad- 
vances in English elementary education during 
the nineteenth century onme in 1833, one year 



after the first Reform Bill, and in 1870, three 
years after the second extension of the franchise. 
The first official attempt to collect statistics on 
illiteracy was made in 1839, the year of the 
Chartist riots. 

The forces affecting the growth of literacy in 
Europe had as a natural result of the trans- 
plantation of peoples and of cultures operated 
in modified form also in colonial America. 
Wherever a community of Dutch Reformed 
people settled or of Lutherans or of the German 
Reformed church or of New England Puritans 
or of Presbyterian Scotch-Irish, the influence of 
the church was exerted in spreading literacy; 
in colonial Massachusetts, Connecticut and New 
Hampshire public provision was made for ver- 
nacular schools, wherein the populace was initi- 
ated into the New England Primer ^ that abridged 
vehicle of Calvinistic orthodoxy which “taught 
millions to read and not one to sin.” Agitation 
for general enlightenment of the masses began 
in the eighteenth century in the pamphlets of 
the radical democrats; but the resistance of the 
propertied interests combined with the influence 
of the frontier delayed determined consideration 
of the problem until after the first quarter of 
the nineteenth century. Following the introduc- 
tion of universal suffrage in 1828, however, 
when the propertied classes were more sus- 
ceptible to any proposal that promised to safe- 
guard political stability, the democratic and 
humanitarian propagandists succeeded in popu- 
larizing the ideal of universal elementary educa- 
tion and ultimately in effecting the establishment 
of free, compulsory primary schools throughout 
the greater part of the country. 

The first American statistics on illiteracy were 
collected by the census of 1840, one year after 
the English estimate, which had been based on 
the number of persons unable to sign the mar- 
riage register; in the outburst of liberal senti- 
ment which culminated in the July revolution 
and produced the elementary education law of 
1833 the French minister of Public Instruction 
had published as early as 1827 data derived both 
from the marriage register and from figures 
relating to conscript soldiers. As democracy 
became actualized , propelling a continuous trend 
toward universal instruction, the problem of 
illiteracy transferred from the realm of theoreti- 
cal controversy to that of adpiinistration tended 
to become the monopoly of bureaucrats and 
statisticians or of private agencies cognizant of 
fields untouched by public education. While the 
figures are neither precise nor, as between coun- 
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tries, comparable, it may be stated with reserva- 
tion that in England the percentage of illiteracy 
fell from 33.7 for men and 49.5 for women in 
1839 to 5 and 5.7 respectively in 1893 and in 
France from 55.2 between 1827 and 1829 to 

5.7 in 1894. In the United States despite the 
effects of immigration the rate had declined to 

10.7 percent in 1900. Belgium, influenced by 
French political forces and ideology, reduced 
its rate from 51 percent in 1840 to 14 percent 
in 1894. 

In the German states the eradication of illiter- 
acy during the nineteenth century was motivated 
by a force no less compelling than democracy — 
the nationalistic fervor first engendered by the 
impact of the French Revolution. The stress 
laid, for instance, by Fichte upon the cultivation 
of the human resources of the nation implied 
the same policy toward literacy as did the drive to 
exalt the national literature by enshrining it in 
the hearts of the common people. Although 
greatly diluted in the process of transmission 
to the political authorities these ideals finally 
resulted in the establishment in Prussia and 
ultimately throughout Germany of systems of 
compulsory education, giving effective form to 
a principle which largely under the influence of 
Protestantism had been accepted in most of the 
German states by 1800. Since, in the words of 
Baron von Altenstein, the government assumed 
the responsibility of “making the common man’s 
lot agreeable and profitable to him” without 
“raising him out of the sphere designated for 
him by God and human society,” the dissemi- 
nation of literacy encountered little opposition 
from the upper classes. It proceeded with few 
complications until in 1893 and 1894 the per- 
centage of illiteracy among the conscripts en- 
rolled in the imperial army was only .24. Since 
1913 the German authorities have considered it 
unnecessary to take statistics. 

During the course of the century, as the gen- 
eral levels of national culture became an object 
of attention, the literacy rate was widely re- 
garded as one of its most significant indices. 
Economic, religious and political explanations 
for the difference in rates between northern and 
southern Europe were overlooked and the con- 
viction grew that illiterate peoples were, if not 
inherently inferior, at least unredeemed. Under 
the influence of the assured threat to the national 
literacy rate and of the assumed threat to Ameri- 
can standards of civic competence the United 
States Congress in 1917 passed over the presi- 
dent’s veto a law imposing a literacy test upon 
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all immigrants and operating, as a precursor of 
the immigrant law of 1927, to exclude natives 
of southern and eastern Europe. 

The literacy test for immigrants represented 
a borrowing from a practise already associated 
with suffrage laws both within and outside the 
United States. Throughout the greater part of 
its history the literacy test for voters his been 
used as a weapon against specific groups which 
for some reason or other were considered dan- 
gerous to the dominant group. Its convenience 
as a method of restricting the suffrage without 
violating the fundamentals of democratic dogma, 
since the latter could be interpreted as implying 
universal literacy, was recognized as early as 
1795, when it was incorporated into the con- 
stitution of the year III in order to keep the 
sans-culottes from the polls. Under somewhat 
analogous circumstances certain of the South and 
Central American republics, notably Brazil, 
have resorted to the same device. In Europe it 
has been used chiefly in countries where literacy 
was largely restricted to the upper classes, such 
as Portugal, which in 1872 had an illiteracy rate 
of 82 percent, Italy, which in the same year 
had a rate of 69 percent, and czarist Russia; 
and in such countries it might justly be called 
“pedantocratic” or “mandarinal.” In the United 
States it was first introduced in Connecticut 
in 1855 and two years later in Massachusetts, 
the occasion being the inpour of tumultuous 
Irish immigrants and the organizers of native 
American indignation being the Know-Nothing 
party. When the earlier devices for nullifying 
the effects of the Fifteenth Amendment were 
becoming outworn, most of the southern states, 
beginning with Mississippi in 1890, instituted 
literacy tests, usually combined with ingeniously 
phrased alternatives in the form of grandfather 
or property clauses, which it was hoped would 
exclude the Negro without affecting the illit- 
erate white. Of the other tests which have been 
imposed in the last forty years in New York, 
Wyoming, Maine, California, Washington, New 
Hampshire, Arizona and Oregon the New York 
test, which is administered under the super- 
vision of the state department of education and 
attempts to examine functional rather than 
merely formal literacy, is generally regarded as 
the most effective. 

The countries outside the sphere of greatest 
literacy did not remain entirely unaffected dur- 
ing the nineteenth century by the formulation 
of the new standards. While America, England 
and France, unsatisfied with the promise of 


future improvement held out by their compul- 
sory education laws, were beginning to attack 
the problem of adult illiteracy, countries like 
Japan, Italy and the Balkan states, aspiring to 
gain a competitive status in the family of nations 
and linking the eradication of illiteracy with 
escape from economic exploitation, made at- 
tempts of varying success to create systems of 
universal elementary education. In the case of 
the minorities of the former Hapsburg, Turkish 
and Russian empires the movements against 
illiteracy, although until recent years they failed 
to make much headway, were an integral part 
of the larger technique of nationalist revival, 
which depended in its beginnings upon the dis- 
semination of national literatures and upon the 
resurrection of the national languages. Similar 
manifestations have occurred among the Irish 
and the Flemish, who have sought to perpetuate 
their native tongues by making them written 
languages rather than merely spoken dialects. 
Conversely, the political entities embracing mi- 
norities have sometimes looked to the inculcation 
of literacy in the official language as a method 
of checking the centrifugal forces of a hetero- 
geneous population. 

In a spectacular fashion the World War fo- 
cused attention upon the problem of illiteracy, 
which became a factor of immense moment in 
the propagandizing efforts accompanying the un- 
precedented mobilization of national resources. 
The recent American movement against illiter- 
acy, including the immigration law of 1917, the 
proliferation of agencies for adult education, the 
holding of sectional conferences, the organiza- 
tion of the ardent National Illiteracy Crusade 
and the eventual creation of the National Ad- 
visory Committee on Illiteracy in 1929, may be 
traced to the discovery that 24.9 percent of the 
American soldiers were functionally illiterate 
and to the inference that a still larger proportion 
of the American public was immune to the 
propaganda being broadcast by newspaper and 
signboard. The political changes which followed 
the war have also operated to give impetus to 
the movement against illiteracy in the so-called 
backward nations. The new republics of Europe, 
subjected to the force of democracy, have been 
further spurred on by the prestige of western 
standards. In China the Mass Education Move- 
ment, which dates back to the westernization 
campaign of the first decade of the present 
century, began in the period following the war 
to conduct a more efficiently organized offen- 
sive against illiteracy. Its construction of a 
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simplified code of ideographic symbob in the centage, 43.3, indicated by the census of I926« 
mort widely used popubr dialect {Pei-hua), Between 1913 and 1928 the circulation of news- 
which has partially overcome the staggering papers increased from approximately 2,500,000 
difficulties of the Chinese written language, has to 8,250,000. An interesting experiment has tUen 
been supplemented by a concerted movement made in the manner of dealing with the lan- 
to produce translations, new works and news- guages of minorities, many of which have under 
papers in the vemacubr. But no civilized coun- the Soviet government been committed to writ- 
try with the exception of India is besieged by ing for the first time; by carrying on education 
more forces antipathetic to the spread of liter- in seventy different languages the government 
acy than China: the lack of responsible govern- has complicated its own problems but greatly 
ment, the bankruptcy of the system of taxation, curtailed the difficulties confronting the illiter- 
civil dissension, undeveloped national resources, ates themselves. Fascist Italy also illustrates the 
an enormous preponderance of rural population, successful adoption by an antidemocratic move- 
heterogeneity of language, have all acted to pre- ment of a technique tried and proved in the 
vent even the gathering of statistics on illiteracy, political milieu against which it is a reaction. 
Turkey, facing a similar mechanical problem It is probable that the percentage of illiteracy 
in the complexity of its script, has adopted a computed at 28 percent for 1922 is being pro- 
Latin alphabet of twenty-nine characters and gressively reduced as a result of the reforms 
through the establishment of national schoob undertaken under the supervision of Giovanni 
is making progress in educating its largely illit- Gentile. 

erate populace. Modern statistics on illiteracy are avaibble 

Perhaps the most sustained and comprehen- for little more than half the population of the 
sive attempt yet made to “liquidate illiteracy’* world — ^the principal lacunae being in regions 
is being carried on in Soviet Russia. Until the of Asia, Africa and South America, where liter- 
time of Peter the Great the Greek Catholic ates undoubtedly represent trifling minorities, 
church held somewhat the same monopoly of But figures on illiteracy even when derived from 
literacy as the Roman church in mediaeval the most efficient of statistical inquests provide 
Europe; diaky the Slavic term for churchman, precarious bases either for comparison or for 
became the designation of the scribe as “clerk” deductions as to their absolute validity. The 
had in western Europe. In spite of the sporadic margin of error, far from negligible in the case 
eflForts of Peter and of Catherine, the former of the most comprehensive basis, the census, 
motivated by his conception of westernization becomes magnified when the rate is obtained, 
and the latter by the ideas of the Enlighten- as in England, from the marriage regbter, which 
ment, to disseminate elementary education it in the year taken in the table concerned only 
may be assumed that in 1783 the percentage of 1.5 percent of the total population. Variations 
illiteracy was at least equal to that of the rural due to the minimum age considered are abo 
population — about 94 percent. The attempts of significant: in Bulgaria, for instance, when the 
various shades of humanitarian reformers to rate of illiteracy in 1920 is computed as a divi- 
reduce this deplorable percentage provoked on dend of the total population, it is 55.54 percent; 
the part of the repressive czarist regimes meas- as a dividend of those over five years of age 
ures of retaliation, the violence of which was itis5o.47andofthoseover ten, 46.75. A specific 
aggravated by the close actual interrelation be- age group may reveal a rate widely divergent 
tween the intelligentsia, especially the narodmAi, ^ Russia according 

and revolutionary movements. According to the to the census of 1926 only 4.3 percent of men 
census of 1897 the percentage of illiteracy was twenty-four and twenty-five years old and 1 1.8 
78. The modem movement, inspired by Lenin’s percent of women of nineteen were illiterate, 
dictum that without literacy “there can be no In many countries, such as Russia, India and 
politics, there can be only rumors, gossip and regions formerly under Moslem domination, sex 
prejudice,” has set out to create the necessary affects the literacy rate: the Indian census of 
foundation for the Soviet campaign of “politi- 1921 showed 16.1 percent of males over ten 
cal and economic enlightenment.” Through the and only 2.3 percent of women to be literate 
innumerable “liquidation points” which have according to the relatively stringent criterion 
been founded in community houses, factories, imposed. Total rates also obscure the factor of 
shops and vilbge reading rooms the Soviet regional distribution, giving no indication of 
government is progressively reducing the per- the often tremendous dbparity between urban 
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Illiteracy Rates in Representative Countries of the World 


Political Division 

Date 

1 

Group Covered 

Percent- 

age 

OF Illit- 
eracy 

Europe 




Belgium 

1920 

8 years of age and over, unable to read and write 

7-9 

Bulgaria 

1920 

10 years of age and over, unable to read or write 

46.7 

Czechoslovakia 

1921 

7 years of age and over, unable to read and write 

7.0 

Denmark 

1921 

Of school age and over, unable to read and write 

o.i 

England and Wales 

1924 

Signing the marriage register by mark 

0.3 

Finland 

1921 

1 5 years of age and over, unable to read or write 

30.1 

France 

1921 

10 years of age and over, unable to read and write 

8.2 

Hungary 

1920 

6 years of age and over, unable to read and write 

152 

Italy* 

1921 

Over 6 years of age, unable to read 

28.0 

Netherlands 

1918 

Signing the marriage register by mark 

0.3 

Poland 

1921 

10 years of age and over, unable to read 

32.8 

Rumania 

1920 

10 years of age and over, unable to write 

4 S-ot 

Scotland 

1923 

Signing the marriage register by mark 

0-3 

Spain 

1920 

10 years of age and over, unable to read and write 

42.9 

Sweden 

1921-22 

Liable to military service, unable to read and write 

0.2 

Switzerland 

1906-10 

Signing marriage register by mark 

0.4 

U. S. S. R. 

1926 

Above 7 years of age, unable to read and write 

43.3 

North America 




Canada 

1921 

10 years of age, unable to read 

5-1 

Mexico 

1921 

All ages, unable to read and write 

62.2 

United States 

1930 

10 years of age and over, unable to write in any language 

4-3 

South America 




Argentina 

1913-24 

Average of conscripts and enlisted men 

24.0 

Brazil 

1920 

5 years of age and over, unable to read and write 

71.2 

Chile 

1920 

5 years of age and over, unable to read 

40.8 

Asia 




India 

1921 

10 years of age and over, unable to read and write a short letter 

90.5 

Japan 

1925 

Conscripts unable to write and figure 

0.9 

Africa 




Egypt 

1917 

5 years of age and over, unable to read and write 

92.0 

Union of South Africa 

1921 

All ages, unable to read and write 

90-3 


♦ Figures for Tuscany only, which may be deemed fairly representative of Italy as a whole, 
t Estimated. 

Source: For the United States: United States, Bureau of Foreign and Domestic Commerce, Statistical Abstract of the United States 
(1931) Table no. 26; for U S.S R.: Anierican-Russian Chamber of Commerce, The Economic Handbook of the Soviet Unton (New York 
1931) p. 132; for all others; compiled from United States, Department of the Interior, Bureau of Education, "Hhteracy in the Several 
Countries of the World" by J. F. Abel and N. J. Bond, Bulletin, no. 4 (1929). 


and rural illiteracy. Again, the amount of illit- 
eracy figuring in the total may in large degree 
be the share of a particular group, such as the 
Negroes in the United States. Despite the reduc- 
tion of almost 50 percent in Negro illiteracy 
between 1880 and 1920 as a result of the opening 
of public educational facilities to Negroes, the 
rate in 1920 still hovered around 22.9 percent. 
But even when these and other factors have been 
weighed, the statistics still fail to measure the 
numbers effectively rather than merely formally 
literate. 

Once literacy has been generally diffused 
among the masses of a society, it tends to be- 
come indispensable to the social process and the 
nonconformist is penalized by isolation. Rous- 
seau omitted reading and writing from Emile’s 
youthful education, satisfied that Emile would 
seek these arts of his own accord as soon as he 


came into touch with the literate world. Besides 
multiplying the uses of writing, the diffusion 
of literacy atrophies many of the mechanisms of 
oral communication which except in periods of 
general maladjustment spring up spontaneously 
in societies predominantly illiterate. The press 
superannuates the town crier; the peripatetic 
minstrel disappears as the circulating library 
grows. But while the individual in an illiterate 
society is likely to have more contacts with 
the group than the illiterate in a modernized 
society, these contacts are, in the ordinary 
course of events, limited to a narrowly circum- 
scribed environment. As one of many social and 
technological factors accelerating communica- 
tion, the diffusion of literacy has played an im- 
portant part in the breakdown of barriers be- 
tween atomistic groups and in the expansion of 
the range of stimuli to which the common man 
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is exposed. The faith of the early nineteenth 
century that ‘‘reason” and content would neces- 
sarily flow through the new channels of com- 
munication provided by literacy is still echoed: 
in twentieth century America strikes have been 
laid to uncontrolled passion and the passion 
itself to illiteracy. However misguided the faith 
appears when accompanied by its premises, it 
would be rash to say that the nineteenth century 
advocates of literacy were wholly wrong in their 
conclusions. The two outstanding recent revo- 
lutions have begun in countries with large 
percentages of illiteracy and perhaps in their 
campaigns for liquidation the revolutionary gov- 
ernments now established only prove their 
awareness of the human tendency to give assent 
to the written word, whether the word speaks 
for tradition or for innovation. 

Helen Sullivan 

See: Writing; Education; Adult Education; Lit- 
erature; Press; Printing and Publishing; Inno- 
vation; Mobility, Social; Middle Class; Democ- 
racy; Negro Problem; Native Policy; Isolation; 
Immigration; Urbanization. 
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LITERATURE. Viewed as a whole a body of 
literature like a body of magic or a system of 
law is part of the entire culture of a people. 
The characteristic qualities that distinguish it 
from other literatures derive from the charac- 
teristic qualities of the life of the group. Its 
themes and problems emerge from group activi- 
ties and group situations. Its significance lies 
in the extent to which it expresses and enriches 
the totality of the culture. Although the groups 
with which anthropology ordinarily concerns 
itself are preliterate, the functionalist stand- 
point as developed in anthropology is illumi- 
nating when applied to the setting of literature 
in a culture. Viewed thus literature is neither 
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an esoteric activity, as the formalists would 
contend, nor a purely instrumental activity, 
directed to external ends in the group life, as 
the extremist element in the Marxian school 
would have it. It is an integral part of the entire 
culture, tied by a tissue of connections with 
every other element in the culture; yet possess- 
ing a function of its own and ministering best 
to the life of the group where it performs that 
function with the greatest artistry and the deep- 
est congruity with the basic assumptions and 
the accredited purposes of the group. And 
it should be added, to point the complexity of 
relationship, that these basic values are not 
something given but are the end products of 
a past in which literature has itself played a 
substantial part in the process of cultural con- 
struction. 

Literature is thus both culture forming and 
culture ridden. Its connections with society are 
so integral and pervasive that there is a temp- 
tation within every sociological school of criti- 
cism to press to the conclusion that society is 
the play itself and not merely the backdrop 
against which the play is enacted. Certainly the 
range of social influences on literature is as 
broad as the entire range of operative social 
forces: the prevailing system of social organiza- 
tion — including the class structure, the eco- 
nomic system, the political organization and the 
deeply rooted institutions; the dominant ideas; 
the characteristic emotional tone; the sense of 
the past and the pattern of the future; the driving 
aspirations and “myths,” and their relation to 
the contemporary realities. There is nothing in 
the compass of social life that does not play 
its part — small or large, directly or by deflec- 
tion, immediately or by varying removes — ^in 
giving literature the impress of its surrounding 
world. 

The sort of determinism which this involves 
is not, however, the rigid and mechanical deter- 
minism that has played havoc with the charting 
of relationships in the entire realm of social 
life. It cannot afford to isolate a single element 
in society — ^whether economic or ideological — 
and assign to it a causal role in the final deter- 
mination of literature; nor can it premise an 
immediacy of relation between literature and 
the social factors or a quantitatively equal re- 
sponse to the impact of social forces. The whole 
of the social process — ^including material, con- 
ceptual, emotional and institutional elements — 
may be regarded as containing the potential 
determinants of the direction and character of 


the literature of a period. At any time the pace 
and character of social and intellectual ch^ge 
sharpen issues, pose problems, precipitate con- 
flicts and establish harmonies that are distinc- 
tive for that time; a “social situation” is brought 
into the area of operative influence which, in 
its selection of elements and in its orientation, 
is unlike any other social situation. And while 
this selective process is projecting certain dy- 
namic and significant issues into the conscious- 
ness of the time and obscuring others, another 
selective process is at work, from the side of 
the writer, singling out those elements which 
have managed to produce an impact on him 
and weaving them into a pattern which is com- 
patible with his standards of art and his view 
of human life. Where these two mechanisms 
of selection interlock in the work of a particular 
writer a point of contact is established between 
literature and society. 

In terms of such a dynamic and selective 
process some justice can be done to the subtle 
and complex connections that link literature to 
the operative social whole. Critics who attempt 
to test the hypothesis of a socially determined 
literature by measuring the degree to which 
certain great writers were absorbed in the public 
issues of their day set up a mechanical unilinear 
determinism which they find no difficulty in 
destroying. Thus it might be shown that Chau- 
cer's poetry is a poor mirror of the more obvi- 
ous political issues of the England of his day, 
and that even Shakespeare was alive to the 
glory of the victory over the Armada but not 
to the realities of the enclosure movement. But 
such a line of inquiry assumes a simplicity that 
does not exist in the functioning of the social 
process. Any appreciable change in the social 
process communicates itself to the body of litera- 
ture not directly but through a ramifying net- 
work of social relations, with every chance that 
its force may be multiplied or deflected in the 
devious process of transmission, or that its 
influence will be complicated, distorted or nulli- 
fied by some other change arising elsewhere in 
the social process. For society is neither neat 
structure nor unobstructed process: it is a com- 
plex of end products from the past, of func- 
tioning institutions in various stages of develop- 
ment, of tangled idea and emotion, of hesitant 
purpose and frequent cross purpose. In such 
a milieu the surprising fact is not that there is 
so little clear evidence of the transmission of 
social change to the literary process, but that 
there is so much. In the case of particular 
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writers the relation seems of course even more 
erratic than in the case of a body of literature. 
For to what extent the social process will push 
its sigmficant changes across the threshold of 
the writer’s consciousness, and to what extent 
he will embody even that proportion in the 
emotional pattern that constitutes his artistic 
vision, can be explained only by the conjunction 
of his own biography with the history of the 
society. 

The essential task of literature is to lay bare 
the foundations of human emotion: to this 
revelatory process the social forces can give 
only direction, impetus and an ideological im- 
press. It is a commonplace of criticism that 
literature transcends the boundaries of the par- 
ticular culture, that it speaks “the universal 
language of the human heart.” Whatever the 
culture, its basic literary themes are the same — 
birth and death and love and jealousy, individual 
conflict, communal experience, triumph and 
defeat. They are linked to the biological bases 
of life, to its psychological invariances, to the 
necessities of the collective experience. It is 
significant that the literatures of the most varied 
cultures have meaning and beauty for an out- 
sider even when their social organizations seem 
to him bewildering and their basic values ab- 
surd. For the artistic imperative to which lit- 
erature is the response is universally operative. 
Everywhere the writer takes the stuff of experi- 
ence in the life of the group and washes it 
in the powerful emotional stream of his per- 
sonality. The drab incident is made vital, the 
abstraction human and dramatic, the idea im- 
aginative. Homer’s gods survive across the 
centuries because they are humanized; Dante’s 
theme of divine love is made immediate and 
dramatic; and the group activity that is the 
theme of modem proletarian writing is trans- 
lated into terms of its incidence on individuals. 
For the literary process society is only the river 
bed; the stream is the flow of human life. 

In fact the two processes are scarcely as dis- 
tinct as that. The emotional pattern of the 
individual writer, which could claim, if anything 
could, to be a primary datum, is as a matter of 
actuality socialized in the very process of con- 
struction, and the individual artistic vision is 
a selection from potential elements; the emo- 
tional response of the reader is the product, as 
Tolstoy points out, of a sort of social contagion 
and certainly proceeds in an emotional milieu 
already socially conditioned; the valuation of 
the writer and the guidance of the reader — 


the dual task of a highly subjective body of 
criticism — ^proceed by canons which, to avoid 
being chaotic, must be socially rooted. Litera- 
ture is whatever reaches through words to the 
human; but in the process the entire social 
realm must be traversed. 

Literature is seen in clearest social perspective 
as an institution — a cluster of stmcture, usage, 
habit, idea, technique — ^the whole containing a 
principle of growth of its own but responding 
always to the change and stir in the varied life 
of the institutions with which it is interwoven. 
And as such it consists of a scheme of controls, 
through which it performs its social function 
by organizing the verbal expression of experi- 
ence and thus integrating on an emotional level 
the activities of the group with its underlying 
view of life. 

The basic material of literature is thus expe- 
rience. But the experience that has found ex- 
pression in literature has never been as broad 
as that of the entire culture. It is always a 
limited experience that is thus embodied — ^the 
life and the vision of life of particular groups 
within the culture. In the literature of Periclean 
Athens it is the experience of the male citizenry 
that is expressed, but not of the metics or the 
slaves or the women; in the literature of im- 
perial Rome it is the experience largely of a 
leisure aristocracy and not of the industrial 
population or the serfs or, with some excep- 
tions, of the provincials; in the literature of 
mediaeval Europe it is the experience only of a 
fighting, jousting and love making nobility; in 
the literature of China it is the experience of 
a high officialdom or of a petty bureaucracy, 
but not of the masses of peasantry. Sometimes 
the confines of expression have been deter- 
mined by the class groupings, sometimes by the 
distribution of literacy and leisure, sometimes 
by arbitrary and traditional tabus. In fact liter- 
ary history could be approached illuminatingly 
from the point of view of the forces that have 
drawn various groups and strata of the culture 
into or kept them out of the body of literary 
expression. In the western world there has been 
since the breakdown of feudalism a steady 
extension and widening of the limits, so that 
new groups have been continually drawn into 
the literary process — ^first, generally, as readers 
and then as writers. The entire period since the 
commercial revolution has been dominated by 
the rise of the middle class to the literary hegem- 
ony in the new capitalist nation states that 
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succeeded the feudal regime. And the anticapi- 
talist revolutionary movements of the last hun- 
dred years have carried with them, both as 
result and as an integral part of their purpose, 
the opening of channels of expression for the 
experience of the underlying population — from 
the workmen’s literature of Chartist England 
and of the France of George Sand to Gorki’s 
delineation of the life of outcasts in czarist Rus- 
sia on the eve of the revolution and the direct 
and unvarnished writing of worker correspond- 
ents in Communist Russia. 

The large tidal changes in making new and 
untapped resources of experience available for 
literary expression have resulted from changes 
in class stratification. Another accession of ex- 
perience, that of women, was made possible by 
the breaking down of the tabu which women’s 
inferior economic position had placed about the 
masculine monopoly of writing; the timidity 
with which Jane Austen and Emily Dickinson 
wrote indicates the gap between their period and 
that of the present when it is often possible for 
a woman to have, in Virginia Woolf’s phrase, 
“a room of her own.” But tied up with these 
changes affecting class and sex groupings there 
have been shifts of intellectual horizon, contacts 
with hitherto unfamiliar cultures, reorientations 
in the effective moral codes, which have broad- 
ened and deepened the experience of the entire 
culture and which have uncovered new levels 
within the individual consciousness. The effects 
of the crusades and of the Renaissance on west- 
ern European literature, of the geographical and 
scientific discoveries on Elizabethan literature, 
of the rise of urban life on the eighteenth cen- 
tury novel, of European expansion into the 
exotic regions of the Far East on late nineteenth 
century French literature, of the disintegration 
of rigid bourgeois morality upon the entire range 
of western literature at the turn of the twentieth 
century, as exemplified especially in Hardy, 
Ibsen and Dreiser, and of psychoanalytical re- 
search and speculation on the modern novel are 
instances of how the large and pervasive social 
forces uncover new strata of experience. The 
forces mentioned are of course in no sense pri- 
mary or crucial; they are themselves merely 
links in the endless interlocking chain of causa- 
tion and concomitance that constitutes the proc- 
ess of history; but from whatever source they 
proceed, the part they play in broadening, 
enriching or impoverishing the field of human 
experience constitutes their primary significance 
for literature. 


Literature in turn in organizing this experi- 
ence in language patterns heightens it as well; 
it selects and points out evocative values not 
appearing on the surface. But to do this con- 
sistently requires more than a philosophic or 
deeply human sense of values, although that 
is indispensable. It requires also a preoccupa- 
tion, much like that of the philosopher or the 
scientist in his own realm, with the dramatic 
and significant in human behavior; a disciplining 
of sensitivity and perception; a familiarity with 
a far flung body of traditions; a mastery of 
a technique. In this sense literature takes on 
the apparatus and the conscious scrupulousness 
of the other arts. Vergil’s desire, after years 
of constant polishing of the lines of the Aeneidy 
to destroy the whole poem at his death because 
some passages still remained inferior and Flau- 
bert’s balancing of le mot juste are merely the 
more familiar instances of an inherent pressure 
toward refinement in the literary process. The 
result is the differentiation of a specialized 
literary group from the main stream of the 
activities of a culture. Such a group tends to 
become intellectually ingrown and to narrow the 
field of its exposures. Euphuism and Gongor- 
ism, the schools of Donife and of Rimbaud, 
the barriers within which Joyce or the Sitwells 
or Gertrude Stein enclose their incommunicable 
symbols, are end products of the introversion 
that is implicit in every stage of the building 
of a literature. Here as elsewhere in the culture 
process the inner impulsions of a specialized 
discipline must be reconciled with the larger 
demands for growth and freshness. 

Literature thus faces continually the . need 
for rebarbarization. In terms of the response 
to that need many of the excursions into new 
regions of experience take on meaning. The 
most persistent of these has been the recurring 
cult of the folk and the folk mind. The folk 
itself is rarely drawn into the ambit of literary 
expression, except indirectly through the fre- 
quently sentimentalized mediation of “literary” 
treatment. But it does find its expression orally 
in ballads, tales, heroic songs, fables, proverbs, 
gnomic sayings and legends. Whatever its ori- 
gin, this folklore or folk literature grows by 
repetition and accretion and constitutes at any 
time the larger proportion of the verbal ex- 
pression of a culture. In periods before the 
formation of a literary language, as in Russia’s 
dark centuries before Lomonosov, and among 
groups cut off by economic subjection, isola- 
tion and illiteracy from individualized literary 
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expression, as with the peasant populations of 
Europe and the American Negroes and hill 
folk, the folk literature is the only literature. 
Because such folk expression appears to rise 
straight from a deeply rooted experience and 
because it appears to be the product not of 
a single great individual talent but of successive 
generations living highly patterned and custom 
encrusted lives, writers and critics have found 
in it a vigor, an immediacy and a refreshing 
sincerity that they have commonly found want- 
ing in the “literary” literature. Since the medi- 
aevalist movement of the eighteenth century 
this admiration of the folk mind has played 
a large part in critical thought and in literary 
expression. That Goethe and Grimm expressed 
great admiration for the Jugoslav folk ballads 
was as characteristic of their day as the con- 
temporary American interest in Negro spirit- 
uals. In fact many have found in the folk 
mind the source not only of the folk literature 
but ultimately of all literature. In the wake 
of the romantics nineteenth century literary the- 
ory held that the literature of mediaeval Europe 
was not the result of individual creation but 
was forged in the rich life processes of the 
mediaeval folk. This is now radically questioned, 
and the acceptance of Bedier’s researches on 
the origins of the chansons de geste would indi- 
cate a tendency, at least in the case of the 
more sustained literary works attributed to the 
folk mind, to emphasize the creative role of 
particular individuals in gathering and fusing 
into an individualized expression what must in 
the beginning undoubtedly have been traditional 
folk material. 

It is not difficult to find in the intellectual 
stream since the early eighteenth century the 
currents which have produced the emphasis on 
the folk mind. The cult of nature which found 
expression in the Lake poets as well as in 
Rousseau and philosophes\ the differentiation 
between the simple sincerity of the rural mind 
as contrasted with the civilization-contaminated 
life of the cities; the construction of a “noble 
savage” whose idyllic happiness flows from his 
obedience to “nature’s simple plan”; the dis- 
covery by nineteenth century anthropologists of 
primitive civilizations, whose tightly kmt cul- 
tural integrity lay in the dominance of custom 
and the supposed subordination of the indi- 
vidual to the group, and the idealization of the 
European peasant by intellectual and literary 
groups as far removed as Tolstoy and the Rus- 
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— ^these were not so much the forces behind 
the folk cult in literature as themselves a related 
expression of deeper lying social forces. A func- 
tion of rebarbarization similar to that which 
contact with the folk spirit has performed for 
the literary mind has l^en performed also by 
cults of the heroic, from the eddas and the 
Homeric heroes and the Prometheus legend to 
the Napoleon pattern in European literature 
and the superman philosophies of Carlyle, Em- 
erson and Nietzsche. More recently a new 
primitivism has arisen, largely under the stimu- 
lus of anthropological researches into primitive 
art and sex life and imperialistic contacts with 
primitive groups, and constituting something 
of a literary Gauguinism. In another realm of 
experience many writers, following in the wake 
of the Freudian researches, have plunged into 
the jungle of the submerged and repressed sex- 
ual impulses; or have, like D. H. Lawrence 
in Lady Chatterley*s Lover and James Joyce in 
UlysseSf broken down the tabus that, through 
moral codes and through the more directly 
institutionalized forms of censorship, have in 
the western Christian civilizations hedged about 
the exploration by literature of the physical 
sexual experience. All these literary allegiances 
— ^to the folk mind, to the hero cult, to the 
primitive mode of life, to preoccupation with 
sex activity — spring in common from the con- 
tinually felt need for the rebarbarization of a 
literature in which the experience represented 
is continually threatening to grow thin. But 
they differ from the large movements which 
brought the experience of the middle class, the 
proletariat and women within the range of lit- 
erary expression; they do not represent on the 
part of the writers a direct exposure to new 
areas of experience. They are derivative and 
vicarious. They have been as much escapes from 
experience as accessions of it 

Before a developed technique emerges in any 
literature even the best of individual achieve- 
ment is but random expression, and whatever 
progress it has made in charting experience may 
at any time slip away again. In this sense the 
accumulated technology of literature — ^what may 
be called, in paraphrase of Veblen, the state 
of the literary arts — ^becomes part of the social 
heritage. All literary technique is concerned 
in some way with the manipulation of words 
and word patterns. The word, with its sound 
values and its emotional connotations, is the 
basic constituent of the technical apparatus, just 
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applied. Language may thus be r^rded as 
implementing literature, and, as Boileau empha- 
sized, the richness and flexibility of a language 
will often condition the potentialities for great- 
ness in the literature which is linked to it. The 
crude stage of the Roman language, as reflecting 
the undeveloped culture of Rome, at the period 
when Ennius first attempted to force it into 
the complicated literary molds of Greece, ac- 
counts in no small part for that lack of ars with 
which the more flexible Augustans taxed him. 
The emergence of literary expression in the 
vulgar tongues of the Romanic nations had to 
wait upon the slow process of linguistic evolu- 
tion in which the competing languages attained 
at least a rudimentary balance. The advance 
represented by the Pldiade in France and the 
Elizabethans in England is incomprehensible 
without an understanding of the immediately 
preceding or accompanying climax in linguistic 
development. Much of comparative literary 
criticism has concerned itself with such con- 
trasts of the basic linguistic materials and their 
effect upon literary expression. But on the whole 
it is probable that most of what seems thus in 
the nature of linguistic differences may be re- 
ferred back to differences in the texture of the 
culture. For while it is conceivable that words 
should serve only as quasi-mathematical sym- 
bols of communication and that whatever emo- 
tional values they ultimately contain should 
derive from their technical handling and their 
literary patterning, it is actually true that the 
words themselves come already laden with 
pleasure values and with connotations out of 
the culture. It is upon this substructure of con- 
notation that the literary artist builds his super- 
structure of emotional values; and he often 
finds that because the words that he uses are 
already emotionally tinged they are not bare 
obedient instruments of his will but living 
things whose accretions from the culture are 
hostile to his purposes. Language may thus be 
as much an obstacle as an aid to literary ex- 
pression. 

The literary technician arranges his language 
in word patterns, aiming thereby to achieve 
patterns of sound and thought which are emo- 
tionally evocative. Rhyme, rhythm and asso- 
nance belong in the first category; imagery and 
idea in the second. These technical elements 
may be combined into further patterns, as in 
the sonnet, the ballad, the classical oration or 
the epic poem. These larger patterns may vary 
from a more or less rigidly determined mold, 


such as the sonnet, to the larger literary types 
or genres, such as the drama or the novel. As 
technological forms these elements are products 
of a process of invention and development 
which must have involved a succession of indi- 
vidual experiments and adaptations, each build- 
ing on the level previously reached. Bruneti^re 
placed a good deal of hope in a natural history 
of literary forms and styles, but the suggestive- 
ness of his prologomena was never fulfilled by 
the results of his research. With few exceptions 
the origins are lost in the mist of history, and 
the developments upon them proceed by almost 
imperceptible gradations or, obscured in the 
creative process, elude all attempts at isolating 
them. The origins of the early clusters of nature 
legends, which may be found in very similar 
forms in Egypt, Babylonia, India, Judaea, 
Greece and the Celtic and Teutonic tribes, their 
relation to each other and the method by which 
they reached their historical distribution are 
still extremely controversial. With the epic there 
emerged a highly developed literary form, which 
winnowed and re-sorted the ballad clusters that 
had grown up about the m)rth legend content. 
But the processes by which these ballad clusters 
were forged into the formal epics are only dimly 
charted, as is also the transition from the dithy- 
ramb to the tragedy and from the village satiric 
songs to the comedy. With advancing research 
the origins of the novel and the short story 
are being continually pushed back to a remoter 
antiquity. 

All literature which is of any value is of 
course invention; but the fashioning of new lit- 
erary forms and genres involves a special sort 
of invention which bears somewhat the same 
relation to the creative process that invention in 
the industrial arts bears to the economic arts. 
But there is a greater inertia in the literary 
process: there is not the same pressure which 
capital accumulation and economic competition 
exert upon technological invention; nor is there 
the same rate of obsolescence which technical 
advance forces upon industrialists. But the 
sharpest difference lies in the fact that every 
literary form becomes a vested interest. The 
prestige of the tried pattern tends to deflect 
the craftsmanship of each writer from the search 
for new forms to the extraction of all the impli- 
cations that the existing ones hold. The opera- 
tive considerations are aesthetic rather than 
utilitarian, and the continuous need for effecting 
functional readjustments to a developing, larger 
situation is not as appat^mt in literature as in 
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economics. In fact aesthetic and sentimental 
considerations often induce a reversion to ar- 
chaic forms. 

But while such a functional adjustment is 
not apparent in the immediate sequence of ex- 
perimental changes in literature, it would be 
dangerous to conclude that it was not operative 
in the larger areas of change. In fact the great 
importance of the study of the genre in literary 
history lies in the relation which it bears to 
the cultural compulsions of the period. These 
compulsions do not operate unswervingly and 
equally on individual writers: there is the obvi- 
ous fact that every period shows so great a 
divergence of literary expression that there Ls 
often a greater affinity between two writers of 
different periods than between two of the same 
period. To that extent there is an element of 
significance in Lytton Strachey’s remark that 
Pindar could have written under the Georges 
and Keats on the eve of Marathon. And in any 
period the process of literary experiment con- 
sists obviously of numberless innovations vary- 
ing from tentatives toward a slightly changed 
form to heroic attempts at transforming an 
entire genre — each of these experiments re- 
sponding to complex personal and often erratic 
motivations. The effect of the social forces of 
the period in determining the literary form is 
not a direct and unilinear one: it is selective. 
From the array of potential variations certain 
ones are over a period of time selected for sur- 
vival. And the criteria of selection lie in the 
changing experience of the time. Changes in 
social structure and in ideological currents bring 
new experience, and this experience refuses to 
be crowded into the old forms. They are no 
longer adequate to express it. And the new 
literary forms that emerge out of the survival 
and persistence of certain experimental changes 
and the lapsing of others may be said to be 
functionally related to the new experience. 

For example, the intensification of cleavages 
between social classes which tends to accompany 
a period of urbanization may result in the emer- 
gence of new forms or the reemergence of forms 
long neglected. The social realignments and 
tensions of seventh and sixth century Greece, 
which shattered the older tribal homogeneity, 
ushered in on the one hand a new and flexible 
type of personalized lyrical poetry, represented 
by Alcaeus, Sappho and Anacreon, and on the 
other the naturalistic satiric poems of Archil- 
ochous and Simonides of Amorgos. The further 
growth of the city-states stimulated the devel- 
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opment of two new literary forms, the choral 
odes and the drama, both more adapted to the 
amusement and edification of the urban collec- 
tivities. The growing importance of urban life 
in the modem period, typified most strikingly 
in the activities of the Spanish towns, found 
its reflection in the picaresque novels portray- 
ing the urban sharpers who awaited their guile- 
less victims from the country. The popularity 
of this genre in its French and English forms 
created a demand among the growing urban 
middle classes of these countries for a more 
wholesome use of the prose narrative technique. 
Thus the rise of the homely novel of sentiment 
and chastity, which became the hallmark of 
subsequent bourgeois culture, is best considered 
against the accompanying economic transforma- 
tion rather than as a revival of the abstract 
novel form, which may be traced to the Hel- 
lenistic romances, or by the more archaeologi- 
cally minded to Egyptian prototypes. 

So closely is the literary form tied to the 
culture out of which it has grown that when 
another culture attempts to take it over there 
is a tendency toward a transfer of the ideological 
patterns of the older culture. Vergil, in an age 
which stood heir to the concepts generated in 
the long period of intellectual quest and spirit- 
ual restlessness that had intervened since Ho- 
mer, attempted nevertheless to think of his hero 
and his problems after the patterns and in the 
atmosphere of the Homeric heroes. The medi- 
aeval fame of Vergil in its turn deflected Dante’s 
portrayal of the Middle Ages; although drawing 
upon the ethos of its own age the Divina com* 
media strikingly reflected, often unconsciously, 
the pre-Christian world. Tasso was led by his 
love for older models to stray from the narrow 
path of sixteenth century Catholicism, and the 
Puritan hatred of Satan was curiously trans- 
formed in Milton. The unsuccessful attempts 
of Chapelain, Mesnardiere and the literary inti- 
mates of Richelieu to forge an epic worthy of 
the new dignity of France illustrate how futile 
may be the transplanting to an uncongenial soil 
of a form which flourished in the soil of its 
own culture. The epic machinery, which had 
been fashioned in anthropomorphic polytheism, 
collapsed when placed in a Protestant setting, 
as is indicated by the offense caused to Dr. 
Johnson’s religious sensibilities by Milton’s fa- 
miliarity with God. 

If the forms and genres of literature respond 
to the social compulsions of a period, the re- 
sponsiveness of theme is even more striking. 



530 Encyclopaedia of the Social Sciences 


There are of course permanent human themes 
that run through the literatures of all cultures, 
but in each cultural situation the basic theme 
is clothed in a new form. This may be illus- 
trated by the varied treatment accorded the 
theme of love As Marx recognized, the sexual 
instinct is universal, but the forms of marriage 
and courtship vary with the underlying eco- 
nomic relationships. While not a few of the 
variations in the conception of love — at least as 
they are reflected in literature — seem adventi- 
tious, the relationship is generally clear. Infi- 
delity, the recurring tragic theme of the ballad 
stage of society, becomes the spice of Resto- 
ration comedy. The love of the flesh, sublimated 
by the scholastic poets of the Middle Ages 
into love of God, remained to haunt the less 
unified generation of Petrarch and to delight 
the lusty burghers immortalized by Boccaccio. 
The mistress worshiped at a distance by the 
platonic troubadour in the last stages of feudal 
society was displaced by the insatiable Wife of 
Bath. 

But the outburst in the fourteenth and fif- 
teenth centuries of antifeudal satires and fabliaux 
which attempted to reveal the true character 
of woman in all its designing ramifications could 
not permanently supplant the tendency to sen- 
timentalize the weaker sex. When the descend- 
ants of the insurgent burghers of those centuries 
became in their turn the intrenched middle 
class of the eighteenth and nineteenth, the gen- 
teel tradition of chivalry and sentimental love 
received a new impetus. It is significant, how- 
ever, as a reflection of changing class ideals 
that the sentimental literature of the later period 
was intensely preoccupied with the institution 
of marriage and with the economic advantages 
of a successful marriage. Among certain of the 
romantic poets there is revealed a tendency to 
regard the woman as an intellectual equal, 
and with the growing social and economic 
emancipation of woman the modern novel is 
stressing the desirability of sexual as well as 
intellectual equality. 

One of the crucial facts about a writer is his 
kit of values. This is recognized in criticism, 
where writers are characterized and classified 
in terms of their affiliation with one or another 
of a group of schools or literary philosophies, 
such as classicist, romanticist, realist, humanist, 
naturalist. These philosophies determine what 
they shall select for treatment and from what 
viewpoint they shall treat it. They represent 
the handle by which the writer grasps reality. 


But they are not only instruments in the cre- 
ative process; they are also embodied in the 
critical method of an age, serving to canalize 
the creative stream. They arise in response to 
social change. A comprehensive change in the 
social structures may call for a reformulation 
or reorientation of the prevalent conception of 
life. This is accomplished in a systematic fashion 
by the philosophers and through an imagina- 
tive and emotional projection by the artists 
and writers. The connections between the two 
groups may often be distinctly traced, as in the 
cases of Euripides and Socrates, Lucretius and 
Epicurus, Boileau and Descartes, the Schlegels 
and Schelling, Zola and Comte. The direction 
of influence is generally from the philosopher 
to the writer, but the influence is not neces- 
sarily one-sided; in reality both formulations 
may be followed back to the same source. 

Conceivably any ism can constitute such a 
philosophy for an author. Any issue that has 
been long wrangled over may attain the dignity 
of a school and then of a movement, and after 
being fought for tenaciously may end by organ- 
izing literary expression. Actually there have 
tended to be certain relatively stable points of 
view that have served this purpose. Whether 
these points of view are permanent aspects of 
human thought, as has been claimed for classi- 
cism and romanticism, is very doubtful. Such 
a division of the field normally involves a 
straining and extension of each term, so that 
it becomes practically meaningless. But it must 
be admitted that there are discernible through- 
out literary history certain poles between which 
literary expression has oscillated. The power 
attributed to the gods and the invisible forces 
guiding human life measures man’s estimate of 
the limitations of his own power. The sense of 
human power and self-sufficiency shown in the 
Iliad or the eddas, where the gods are symbols 
of the superhuman courage of the warrior, has 
never proved lasting. Homer is followed by 
Hesiod and the Eleusinian mysteries, Beowulf 
and the Battle of Maldon by Sir Gawayne and 
the Green Knight. The anthropomorphic is en- 
gulfed by the animistic, by a folklore of magic 
and witches and monsters. Instances could be 
multiplied from the ancient and mediaeval lit- 
eratures of recurring cycles of humanism and 
supematuralism. But even in those literatures 
the antithesis is oversimplified. And by the 
time of the Renaissance, in which so many his- 
torical traditions and fresh social forces con- 
verged and cultural boundaries were broken 
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down, the idea of polarity is no longer useful. 
In the heightened confusion each writer had to 
find or fashion for himself an artistic credo 
to serve as a center of stability. And if this 
credo narrowed his imaginative scope or dis- 
torted his vision of reality, it was only a hazard 
that has to be run in every imposition of a 
more or less formal philosophy upon an artistic 
process. 

But every writer has not one but two philoso- 
phies — his more or less conscious artistic credo 
and, lying deeper than that, his often uncon- 
scious vision of life and scheme of values. The 
first is the rhetoric of his writing; the second 
its logic. Through the first he is assimilated 
to some “school’* within the craft; the second 
fixes him in the setting of his larger world — • 
his place in the social structure, his economic 
position, his orientation toward the vital issues 
of the day, his responsiveness to the contem- 
porary aspirations and realities. In a writer such 
a social Weltanschauung is likely to lie not on 
or near the surface but out of sight, where it is 
the more deeply embedded and the more diffi- 
cult to quarry. 

This more basic philosophy involves the re- 
lation of literature to the totality of society. 
But society is in this case too inclusive a term 
to be useful in analysis. It must be split up 
into elements which fall, to start with, into two 
main groups — ^those relating to social organi- 
zation and those relating to ideology. In the 
first group may be placed technology, economic 
activity, the organization of the state, the struc- 
ture of classes, social relations of dependence 
and domination, the important institutions and 
the distribution of power; in the second intel- 
lectual temper, emotional tone, ethical and reli- 
gious conceptions, aesthetic achievements. The 
Marxist approach subordinates the second group 
to the first, making of it a superstructure {Uber- 
bau) which rests on the first as foundation. It 
is truer to say, if the inquiry is into the forces 
exerting an active influence on literature, that 
it is responsive to the whole of society, including 
not only the social organization but also the 
ideological structure, of which literature is itself 
a part. Auid it is responsive to the whole of 
society seen not structurally but dynamically, 
so that at any time it is only the elements that 
have been projected by change and conflict 
into the arena of operative forces that need to 
be considered. 

Literature will be thus most responsive to 
the dynamic of a society in transition. Social 
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change is going on at all times in all social 
orders: there is no stationary state. But the 
sense of it and the compulsions it sets in mo- 
tion vary in intensity just as change itself varies 
in pace. When the pace becomes sufficiently 
great so that it no longer represents merely 
variation within a social system but a sequence 
looking to its breakdown, the result is a tran- 
sition society. By its very nature the period 
of transition has in it elements at once of dis- 
integration and construction. It does not start 
until something that was a unity begins to 
break down; it does not end until something 
new that is a unity has been achieved. Between 
those termini the sense of wrack or the vision 
of construction, the stress of conflict, the emer- 
gence of order, leave a deep impress on ex- 
perience. But it is a fevered impress, lacking 
the strength and firm dignity that arise out of 
an integrated culture. Routh points out that 
the Iliad shows the marks of having been written 
in a society that was a unity, the Odyssey for 
a conquered race in a society that had crumbled 
before the Dorian invasion. Petrarch wrote in 
an Italy whose Dantean unity — an ideological 
unity, not political or economic; — was breaking 
up. Shakespeare wrote when Elizabethan unity 
was in the forging, with the moving vision of 
the emergence of a new collectivity — English 
nationality — before him; the metaphysical poets, 
descending the arc, wrote in the break up of 
the Elizabethan unity. There is in both the 
Elizabethans and the metaphysicals the feverish 
tone of a transition literature; in both a pre- 
occupation with death; but while in the Eliza- 
bethans death was the great tragedy, it held for 
the metaphysicals a strange fascination. In the 
post-war disintegrative period of modern capi- 
talist society, with the strong focusing of its 
contradictions, has come again an interest in 
death, represented strikingly by Thomas Mann 
and Robinson Jeffers; the one looking upon it 
as the soil out of which art and beauty spring, 
the other looking upon it as the final breaking 
through to reality — ^the only escape from the 
body of this life. 

In the entire complex of forces making up 
a society the economic organization, and espe- 
cially the class structure, have quite generally, 
under Marxian influence, been singled out as 
determining the form and the idea patterns of 
literature. Translating this into terms of a chang- 
ing society it has been the dynamic of the class 
structure — ^the class struggle — that has been 
thus singled out. The assumption that this has 
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always affected literature directly is used only 
by the less critical thinkers of the school; the 
more considered position is that it attains its 
effects as a selective process and generally 
through the mediation of the ideological ele- 
ments in society. The impact of society on lit- 
erature lies in the dynamic convergence of both 
sets of factors — social organization and ideology 
— each influencing and influenced by the other. 
The richest body of material that has yet been 
uncovered for the study of this complex rela- 
tionship lies in the history of the periods of 
economic transition in various cultures from 
the tribal social organization to the feudal, from 
the feudal to that of petty trade and industry 
and from that to capitalism. In the history of 
the capitalist social system the significant rela- 
tionship is that between capitalistic enterprise, 
individualist thought and the romantic strain 
in literature. The present period, which is 
considered by Marxians to be a transition period 
representing the disintegration of capitalism, is 
being widely analyzed from this general point 
of view. 

The processes by which literature has re- 
sponded to the operative social forces are the 
ordinary processes associated with the life of 
institutions. Innovations and tradition, insur- 
gency and the vesting of interests, cultural bor- 
rowing and native growth, the carry over of 
intellectual patterns, the compulsive power of 
myth — ^these processes, found throughout the 
cultural fabric, have also left their mark on lit- 
erature, adding their purposes and rationale to 
its own. But literature is also an active instru- 
ment: through its evocative power it molds 
behavior, carries over the propaganda, conscious 
or unconscious, of its intellectual setting, plays 
its part in building and breaking social move- 
ments and creates beauty values to invest an old 
order or sanction a new. 

The withdrawal of Gautier and the Parnas- 
sians from the daily preoccupations of men 
indicates the first serious disintegration of an 
age old convention regarding the position of the 
author in the social group. When language was 
first being forged through a process of isolating 
tonal and sound symbols for emotional experi- 
ence, the creator of new words and new verbal 
rh)rthm3 experimented in the presence of his 
fellow tribesmen, gauging the success or failure 
of his experiments by the response of the lis- 
teners. Similarly the welding of discrete verbal 
clusters into sustained conceptual patterns, such 


as riddles, charms and proverbs, was an organic 
development conditioned by the immediate 
interplay between the collectivity and the verbal- 
rhythmic craftsman, irrespective of whether he 
had acquired a specialized status as medicine 
man or priest or was still an impromptu enter- 
tainer and exhorter. In such a literature anonym- 
ity was the prevailing convention, since the 
emotional or religious value of the words rested 
upon their authority as expressions of the col- 
lectivity rather than as the personal creations of 
an individual. 

Between this crude, more or less spontaneous 
literature, concerned primarily with the bewil- 
derment of primitive man in the presence of the 
mysterious and hostile forces of nature, and 
the fully matured self-confidence of the anthro- 
pocentric epic lies a nebulous period of tribal 
development. At the end of the transformation 
emerged the clearly individualized figure of the 
tribal chieftain, around whose person revolved 
the major currents of tribal activity, political, 
military and cultural. Increasingly aware of his 
distinctive position in the tribe, he found a 
useful agent in the person of the literary crafts- 
man, who had likewise come to occupy a more 
specialized status in the group. 

Although it is no longer believed that the 
Homeric cycle was transmitted orally from one 
generation of bards to the next, the actual ren- 
dition in the court of the chieftain took the 
form of a recital accompanied by music and usu- 
ally interspersed with formal, rhythmic dancing. 
At such a stage of literary development there 
was no clearly drawn distinction between the 
creative craftsman and the reciter who might 
graft on to an inherited body of literature a 
few embellishments of his own. Through such 
interpolations the Sanskrit epic cycle grew in 
the process of transmission to even larger pro- 
portions than did the original nucleus of the 
Iliad or Odyssey. The concepts of originality 
and plagiarism were the offspring of a much 
later, individualistic age. Even in mediaeval 
Europe the distinction which has sometimes 
been drawn between the troubadour who cre- 
ated the poem and the jongleur who publicly 
recited it is somewhat of an abstraction, since 
the troubadour was often forced by exigencies 
of fortune to publicize his wares in person, 
while, on the other hand, the jongleur often 
introduced into his recitation a not inconsider- 
able amount of his own handiwork. 

The essentials of the relationship between 
the heroic chieftain eager for personal or family 
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glory and the craftsman who could clothe these 
yearnings in a beguiling rhythm of sounds and 
emotions are discernible in the varied disguises 
which this relationship took throughout antiq- 
uity and the mediaeval period. The element of 
direct, personal contact may be illustrated not 
only by the Homeric bards but by the recitations 
of the Sanskrit suta, the Anglo-Saxon scop, the 
Scandinavian scaldy the Icelandic sagamann and 
the Celtic file. In each of these settings the 
economic and social position of the bard was 
intricately bound up with that of the tribal 
chieftain. It is no coincidence that in Anglo- 
Saxon poetry the epithet for king is “gold 
giver,” or that the thematic rhythm of many of 
the early heroic poems was dictated in no small 
part by considerations of how best to stimulate 
the tribal chieftain to a pitch of magnanimity 
wherein he would part with a maximum of gold 
bracelets and gold rings. 

The regime of the tribal chieftain may give 
way, as it did in Egypt, Babylonia, India and 
China, to a centralized imperial bureaucracy; 
or, as it did in Greece, to a group of urban 
autarchies, at first tyrannic and later demo- 
cratic. In the former case the literary craftsman 
becomes a rather indistinguishable element of 
the public cultural institutions, being assimi- 
lated either into the entourage of the court, as 
in China, or into the religious and commercial 
oligarchy of Babylonia and Assyria or into the 
priestly and scholarly circles of Egypt. The 
more individualistic role of the poet in seventh 
and sixth century Greece is a reflection in a 
different sense of the disintegration of the older 
tribal values of heroism and self-sufficiency. 
In a period of spiritual disillusionment, grow- 
ing class antagonisms and political insecurity 
the literary craftsman was called upon to soothe 
the minds of troubled tyrants. The bibulous, 
aphrodisiac lyrics strummed out by Anacreon 
of Teos at the banquets of Polycrates, tyrant 
of Samos, are an example of escapism, com- 
parable to the songs of Alcaeus and Sappho 
in strife ridden Mytilene. When toward the 
end of this long period of transition between 
the Achaean and Athenian civilizations the con- 
stitutional oligarchs were replacing the tyrants, 
Pindar served the aristocratic cause more in- 
telligently by bringing the beauties of poetry 
from the banquet hall to athletic celebrations 
and civic ceremonies less remote from the rest- 
less populace. 

The popularization of the Pindaric ode and 
the transformation of the rural dithyramb into 
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the drama paved the way for a literary form 
still better adapted to the amusement and edi- 
fication of the democratic citizenry of Athens, 
Under Pericles the role of the literary craftsman 
underwent a significant modification. The out- 
standing dramatists, regarding themselves pri- 
marily as public spirited citizens, whether on 
the battlefield, on diplomatic mission or in the 
theater, preferred civic acclaim, as expressed 
in the decisions of the popularly elected judges, 
to pecuniary reward. Since the dramatic medium 
had introduced a new element of expense, 
namely, the training of the chorus and actors 
and the scenic staging of the play, the wealthier 
classes assumed this indirect form of patronage, 
while the citizenry itself sometimes contributed 
sums of money to the writers. Even after the 
collapse of the proud spirited collectivity in the 
early fourth century, there is only scattered 
evidence of a return to the systems of patronage 
characterizing the ages of Homer and the ty- 
rants. The later Hellenistic empire, reaching 
its highest level in the Alexandrian culture, is 
comparable rather to the early bureaucratic type 
of state; in both the literary craftsman is essen- 
tially a public functionary, who, like Callim- 
achus, may combine his delicate, amorous 
verse making with graver responsibilities as 
supervisor of the museum. There may be found, 
however, one practise reminiscent of earlier sys- 
tems of patronage — namely, the encouragement 
offered by new centers of culture such as Ephe- 
sus and Pergamon to literary craftsmen who 
were publicizing the legends of the locality. 

The infiltration of Hellenistic culture into 
Rome may be attributed primarily to the mate- 
rial encouragement given by Roman aristocrats 
of the type of Scipio Africanus to the early 
exponents of Greek literature, such as Livius 
Andronicus and Ennius. The utilitarian values 
of a highly developed literature as a training 
school for the Forum and as a source of dis- 
tinctive class culture insured adequate support 
to the early teachers and practitioners of litera- 
ture; and despite the violent opposition of the 
less privileged classes in Rome and the rural 
aristocracy Greek literature had by the time of 
Cicero become firmly established. A native lit- 
erature was still, however, to be forged. With 
the school of Roman poets which flourished 
under Augustus the relationship of the literary 
craftsman to the ruler enters upon a new phase. 
While Augustus may be said to have been like 
the more primitive chieftain in his desire for 
glory or like some of the Greek tyrants in seek- 
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ing to divert the populace from brooding on 
lost liberties, his delegation of the literary dic- 
tatorship to a person of the type of Maecenas 
was an innovation. It created a closely knit 
literary circle, conscious of a homogeneity of 
mutually stimulating aesthetic ideals which en- 
abled the writers to overlook rather easily the 
more workaday realities of the patron-client 
relationship. The active critical judgment of 
Maecenas, like that of Pope Leo x in Renais- 
sance Rome or of Lorenzo de’ Medici in Flor- 
ence, was a determining influence on the work 
of the literary craftsman in quite a different 
sense from that exerted by the Anglo-Saxon 
chieftains assembled in the beer hall or of the 
Dorian and Ionian tyrants reclining at their 
banquets. With the passing of Maecenas and 
the Augustan literary circle and the rise of a 
parvenu class of rentiers and fermiers, eager to 
vest itself with the paraphernalia of literary cul- 
ture, the more disagreeable features of the 
patron-client relationship became increasingly 
evident. The gibes of Martial and Juvenal at 
the poetasters who glutted the client market 
and at the insensitive, calculating patrons who 
hoped to buy at not too great outlay the immor- 
tality promised by poets are prophetic of a 
later age. 

The main features of the evolution of Roman 
patronage are repeated in Renaissance Italy and 
early seventeenth century France. The desire 
of the faineant nobility for immortality brought 
an increasing number of writers to the aristo- 
cratic and papal courts to haggle over the price 
of a literary commission. Despite their fulsome 
dedications the Elizabethans managed to escape 
this menial attitude, thanks in large part to the 
fact that many of the leading writers enjoyed 
a source of revenue from the booming theaters 
but also to the more intelligent interest of the 
English commercial nobility, which in addition 
to lending the prestige of its name often, as 
in the case of Spenser, secured congenial sine- 
cures for the more promising poets. The easy 
familiarity characterizing the relation between 
writers and patrons in the neo-Augustan age 
of Dryden and Pope and the mutually stimu- 
lating contacts of the literary circle and the 
political aristocracy were paralleled not only in 
the group around Maecenas but also the French 
literary group dominated by Boileau and ac- 
corded for a time official state support by Col- 
bert. But with the rise to power of the “barons 
of the bags” under Walpole and among the 
bankers of Paris, the atmosphere of sincere and 


intelligent appreciation characterizing these lit- 
erary circles was lost. The thunderings of John- 
son in England and d’Alembert in France against 
the abuses of patronage mark the end of a lit- 
erary institution which was being undermined 
by deeper economic currents than either assail- 
ant suspected. 

Hitherto the literary craftsman had exercised 
an unmistakable function in the social process; 
he was an integral unit in the life of the leisure 
class, most at home in the highest political and 
intellectual circles. He had dramatized Socratic 
individualism; rationalized the Caesarism of 
Julius and Augustus; fired the spirits of the 
legions of William the Conqueror at Hastings; 
associated on terms of the closest intimacy with 
the sons of Frederick Barbarossa; followed the 
troubadour king, Richard Coeur de Lion, to the 
crusades; adorned the metaphysics of Thomas 
Aquinas; filled the Florentine populace with an 
unreasoning enthusiasm for Lorenzo de’ Medici 
and the restless masses of London with love for 
the Virgin Queen. In the Sicilian court of the 
most idealistic and cultured of the Holy Roman 
emperors he had led the life of a highly prized 
bureaucrat, whose function it was to perfect 
new literary forms, such as the sonnet, more 
adapted to the rhythms of the popular tongue 
of modem man; at the courts of Marie de Cham- 
pagne and Eleanor of Poitou he had sentimen- 
talized a disintegrating feudal order and in an 
age of domineering women and crusading hus- 
bands evolved a ritual of love which elevated 
the lady of the manor to the level which befitted 
her; in the Wartburg castle of Count Her- 
mann of Thuringia, the most illustrious and 
intelligent of the German mediaeval patrons, 
he had fired the spirit of Germanic chivalry. 

During all this earlier period the literary 
craftsman proper, like the leisure class of which 
he was an integral part, was not deeply involved 
in the emotional life of the productive masses. 
To be sure, theatrical art, being by its nature 
more popular, had directed its appeal to a wider 
group. But genuine theatrical activity had been 
confined to a few periods — either periods of 
democratic enthusiasm, as at Athens, or of an 
incipient, untutored culture, as in early Rome; 
or periods marking the emergence of an un- 
lettered class, such as the guild burghers of 
fourteenth and fifteenth century France. The 
non-theatrical craftsman, with a few negligible 
exceptions, such as the popular feuilletonists 
in Alexandria or the minstrels of the populace 
in India or the Spielmann in mediaeval Ger- 
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many, was the product and mouthpiece of a 
leisure class, which filled its earthly span with 
religion, warfare, politics, learning and love. 
The crumbs of literature which fell from its 
table to the productive masses went unnoticed. 

By the time of Dr. Johnson and d’Alembert 
the older economic relationships had undergone 
a deep transformation: the full effects of the 
commercial revolution were already felt, and 
before their deaths the industrial revolution 
was gradually beginning to gain momentum. 
The happy experience of Addison and Steele 
with the Spectator and the Tatler and of Ed- 
ward Cave with the Gentleman's Magazine had 
proved to the satisfaction of even the most 
skeptical eighteenth century book publishers 
that there was a reading public eager for con- 
genial literature. Under the stimulus of the pop- 
ular revivalist movements, such as Wesleyanism, 
and of the insistence of democratic utilitarian- 
ism on popular education, a progressively larger 
section of the productive masses was drawn into 
the literary process. At the same time the domi- 
nant groups within the new nation states became 
involved in an increasingly complex economic 
system, which computed its values in terms of 
price. 

The effect of these basic economic forces on 
the literary craftsman was twofold. The domi- 
nant social groups, absorbed in their daily 
responsibilities in the system of entrepreneur- 
ship, found little place in their immediate circle 
for the man of letters. Deprived thus of his 
vital contacts with the dynamic elements in the 
social process no less than of his leisure status, 
he turned either in a spirit of resignation to the 
faineant remnants of a precapitalistic age or, 
if of a more realistic temperament, set out to 
orient himself more accurately in terms of the 
various levels represented by tJie enlarged read- 
ing public. 

Although he had assumed a professional sta- 
tus on the periphery of the price system the 
author’s sense of immediate contact with the 
other members of his profession decreased. The 
small literary circle of Augustan poets and critics 
was a self-contained, exclusive unit. Critical 
standards, based on intricate rules of compo- 
sition and presupposing an intimate familiarity 
with the rather inaccessible texts of earlier mas- 
terpieces, closed the gates in the face of the 
overpresumptuous. The Horatian idealization 
of the poet as a civilizer, a being apart, akin 
to Cadmus, was perpetuated throughout the 
Renaissance and served even later to discourage 


the vulgar interloper. With the gradual release 
of individualism accompanying the break up of 
feudalism the task of the critical oligarchs be- 
came increasingly difficult, as can be gauged 
by the vehemence of Boileau and Dryden and 
Pope against the fumbling hangers on in the 
republic of letters. With each new stage in the 
spread of individualism the impossibility of the 
task became more manifest. The declining ap- 
peal of ecclesiastical and military careerism sent 
a growing number of recruits into literature, 
ill adjusted to their social system but unfitted 
also for their new profession. At the same time 
the implications of the newly proclaimed doc- 
trine of the ‘‘career open to talents” were drawn 
by an ever mounting number of ambitious and 
penniless youths. With no organic group center 
around which to cluster writers followed the 
general drift to the cities, where they broke 
up into artificial groups bound together by the 
miseries of Grub Street or at a later date by 
the Bohemian atmosphere of the Parnasse cen- 
acles. 

The proliferation of literary ajid intellectual 
groups wa.s accompanied by an unprecedented 
demand for printed edification and amusement. 
The older public ceremonies which hitherto had 
beguiled and as a rule edified the populace — 
religious rituals on the Acropolis and at Char- 
tres, gladiatorial contests and circuses, festas 
and endless saints’ days, mimes and miracle 
plays, tournaments and bear fights — were fast 
giving way to the industrious drabness of Man- 
chester. While the middle class turned in ever 
increasing numbers to the mirror of literature 
in search of an idealized reflection of its virtues 
and ambitions, those in the smoky tenements 
sought in literature only a brief opiate from the 
day’s drudgery. The majority of modern writers, 
like the majority of modem readers, have been 
drawn from the contented middle class. Through 
the medium of the novel author and reader, 
turning from kings and nobles, have peered into 
the everyday lives of their neighbors, gazed 
upon the pleasant face of nature, shared their 
ideals of love and earthly fame, discussed their 
problems of love and marriage. The success of 
the early novelists, notably Richardson and Jane 
Austen, soon established a mold which has re- 
quired but little modification in its adaptation 
to the demands of large scale literary produc- 
tion. To the more determined of the standard- 
ized profession of letters have lieen accorded 
wealth and veneration, and to the less talented 
at least their daily bread. 
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The escape from this prevailing preoccupa- 
tion with homely matters has been furnished 
by the literature of adventure and illicit ro- 
mance, which lightens the drudgery looming in 
the shadow of Manchesterism. The children 
of those toilers who at an earlier stage found 
diversion and comfort in the exploits of Jacob 
and Gideon turned to the new supplies of ad- 
venture distilled from the lusts and crimes of 
an industrialized society or the lawless adventure 
of a frontier in process of exploitation. Reynold’s 
penny romances of the 1830’s, the paper covered 
volumes of Nick Carter and Jesse James, the 
pulp magazines of the subway age, have brought 
flashes of release to the millions who have pre- 
ferred to forget their own lives. 

Like the submerged group of readers, a small 
literary layer much nearer the apex of the 
social pyramid has sought escape in a variety of 
ways from middle class standardization. Shel- 
ley, Matthew Arnold, Flaubert, Ibsen, Shaw, 
the latest group of formalists — all these and 
many more have reviled the standards of Philis- 
tinism and of Philistine literature. The roman- 
tics sought escape in a neo-Prometheanism or 
mediaevalism or pantheism or revolutionary 
oratory; the Parnassians sought it in the reli- 
gious literature of India and Persia and early 
Greece; the de Goncourts and their malad- 
justed French and English followers in the lit- 
erature and art of the Orient; the symbolists 
in the nebulous melopoeia of delicate, half 
formed images; the formalists in the ferreting 
out of new verbal masses and rhythmical pat- 
terns; the transitionists by blasting the word 
itself. 

This upper group has in the nature of things 
been the most articulate in rationalizing its 
pretensions and predilections. The modern con- 
ception of literature may be said to be in large 
part its handiwork. It has been openly suspi- 
cious of literary mass production and amused 
by the lower reaches of literary output. Against 
the modem traffic in books it has sought to 
set up standards based on literary tradition or 
aesthetic rationalism. Unconvinced by the utili- 
tarian argument from numbers, it denies that 
“pushpin is as good as poetry” and measures 
its audience in terms of centuries rather than 
publisher’s sales. The attempt of this self- 
conscious group to leaven the inert mass of 
functional readers by familiarizing them with 
laws of taste of a less ad hoc nature has not 
materialized. The dogmatic assurance of “Au- 
gustan” criticism, buttressed by the prestige ot 


a functioning social group, finds in the modem 
period a few nostalgic exponents, but ex cathe- 
dra judgments, even of a Bruneti^re or an Eliot, 
have only a limited carrying power. For among 
the inalienable natural rights of the modem 
individual is that of knowing what he likes. 
The attempt of the impressionist critics to tell 
him why he likes it or why he should like some- 
thing else more seemed for a time, in the hands 
of an Addison or a Hazlitt, to give promise of 
elevating the public taste. But the unpreten- 
tious, conversational tone of the impressionist 
critic soon came itself to be commercialized 
and vulgarized. The growing lists of the pub- 
lishers on the one hand and the growing num- 
bers of those who want to write on the other 
have resulted in the tremendous expansion of 
the group of literary intermediaries known as 
book reviewers. Ranging from esoteric literary 
reviews to boiler plate columns and to rural 
weeklies, the realm of criticism has come to 
display as violent cleavages as are found in 
the reading public and among the authors who 
try to anticipate its tastes. In an age of blurbs, 
literary teas, book clubs and Christmas trade 
publicity the critic’s impressions of the adven- 
tures of his soul among masterpieces tend to 
gather irrelevant values; while the lamentations 
of the minority which still persists in thinking 
of the intrinsic values of literature grow pro- 
portionately fainter. 

The dual problem of sociological criticism — 
the social conditioning of literary creation and 
the impact of literature on society — has re- 
ceived varying emphasis and neglect in the long 
history of critical exploration. Greek criticism 
was cut off from any real consideration of the 
creative process, either in social or psycho- 
logical terms, by reason of its conten>pt for 
any non-Greek variant and its tendency to take 
its own body of literature for granted. When 
Aristotle formulated his doctrine of mimesis, 
or the imitation of nature, the Greek master- 
pieces were already in existence. The rules of 
literary composition, set forth in the Poetics and 
the Rhetoric and repeated with minor varia- 
tions by the long succession of Aristotelian crit- 
ics, were at the outset arrived at in large part 
by an inductive process of analyzing existing 
models. But once arrived at they were univer- 
salized, and in the hands of an intelligent lit- 
erary craftsman these axioms of composition 
were deemed adequate to convert the world of 
nature into the realm of art. The intricacies 
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and problems of the intermediate personal proc- 
ess were minimized and glossed over. The major 
energies were directed to a classification of types 
of literature and the differentiation between 
faults and merits in composition. The tendency 
to ignore the processes of personal creativeness 
was emphasized by the fact that Greek literature 
was collective in inspiration and traditional in 
form, and that since his material lay in the 
tribal tradition the poet was merely the crafts- 
man molding it into literary form by well at- 
tested rules. 

The influence of the Aristotelian approach lay 
over western critical thought for two thousand 
years. Some of the later Hellenistic aestheti- 
cians, notably Longinus and the neo-Platonists, 
stressed imagination in the creative process and 
revolted against the sovereignty of overformal 
rules. But although its importance was revived 
by modern thought, the movement was at best 
a minor insurgency. In Rome, where the task 
of the critic was bound up with the profession 
of the teachers of rhetoric, the rules of compo- 
sition became increasingly meticulous. But they 
were oriented primarily toward preparation for 
the public career. In the hands of a critic who 
was himself a literary craftsman, like Horace, 
the rules were fashioned into an ars poetica in 
which the factor of ingenium was taken for 
granted and forthwith dismissed. Neither in 
Horace nor in the numerous Horatians of Ren- 
aissance Italy and seventeenth century France 
was there any sustained interest in any portion 
of the literary process except the end product. 
The new interpretation given to the Aristotelian 
mimesis by certain Renaissance critics, such as 
Vossius, according to which the masterpieces of 
antiquity took the place of nature as the proper 
object of imitation, left even less reason for 
concern with the complexities of the creative 
process. The Atheno-Roman logic of barbaroi, 
reenforced by the thrill of the classical revival 
and the consciousness of succession to the an- 
cient tradition, enabled the sixteenth century 
Italian critic to generalize and prescribe with 
the assurance of old. This critical absolutism 
persisted even into seventeenth century France, 
which conscious of its intellectual hegemony 
in Europe was persuaded that the mantle of 
Rome had settled with providential fitness on 
its shoulders. The deeper lying drives, the cul- 
tural and intellectual forces at once stimulating 
and conditioning the task of writing, remained 
outside the realm of exploration. 

But the second ^pect of sociological criti- 
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cism — ^the impact of literature on society — ^was 
given rather extended attention. Plato wished 
to banish poetry utterly from the Republic be- 
cause it could be intoxicating to its victims 
and interfere with the more serious pursuits of 
life. And without sharing Plato’s passionate out- 
burst against the poet the classical world agreed 
that literature had a marked social incidence. 
The poet was morum doctor y and the orthodox 
version of his social function is expressed in 
Horace’s delectando pariterque monendo. The 
Achaean heroic type presented in Homer, com- 
bined with the more mature wisdom character- 
izing the gnomic poems of the Seven Sages, the 
odes of Pindar and the dramas of Sophocles, 
presented undoubtedly a pattern of self-reliance 
and moral restraint that may have been found 
useful to the stability of the Greek polities in 
periods of transition and disintegration; the hold 
that Euripides had on the imagination of the 
Hellenic world served something of the same 
function in the direction of political amity as 
Shakespeare is said to have served among Eng- 
lish speaking countries; and the tory diatribes 
of Aristophanes against the individualism of 
Euripides as an important factor in the disin- 
tegration of the older tribalism are evidence of 
how the Greek mind was occupied with the 
social impact of literature. In other cultures 
similar instances may be cited — the attempt 
made in the Bhagavadgita to bolster the Indian 
caste system by propaganda stressing its justice 
and sanctity and directed to the farmer, the 
soldier, the shopkeeper; and Vergil’s idealiza- 
tion of a farmer’s life in a period of chaotic 
agrarian unsettlement as well as his intent to 
fashion a glorious heritage for an empire freshly 
welded out of dynastic struggle. The common 
element in most of these cases is the conscious- 
ness of the effectiveness of literature as a force 
making for order or revolt in a changing social 
organization or political system. 

With the victory of Christianity a rigid moral 
and political instrumentalism — ^implicit, when 
it was not a conscious policy, in the new reli- 
gious philosophy of life, and reacting against 
the decadence of Greco-Roman life in the em- 
pire — destroyed pagan literature where it could 
and placed its imprimatur only on what was 
edifying and expedient. The instrumentalism 
of an ecclesia militans was followed in due course 
by a diluted but oppressive moralism, finding 
its strongest expression in sixteenth century 
Catholicism and insurgent English Puritanism, 
which represented the extremes of moral revival 
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in the interests of religio- political struggle. And 
the endless harping on the moral beneficence 
of literature that is found in late Renaissance 
Italian criticism, along with the patient defense 
of literature by Sidney and the Elizabethan 
critics and by Congreve a century later, may be 
interpreted as a response to this pressure. 

It is in eighteenth century critical thought 
that a distinct conception of the social condi- 
tioning of the literary process first emerges. 
The confluence of several appreciable forces, 
all working in the same direction, may serve as 
an explanation: the early environmentalism of 
the Renaissance and seventeenth century think- 
ers; the emergence of centralized nation states, 
building, and building upon, a feeling of nation- 
ality; the spread of li^-^racy and literary effort; 
the growth of a middle class, emotionally bound 
to a native tongue and a native culture and 
skeptical of the fervor of the classical revival as 
embodying an aristocratic snobbishness. All 
these forces combined to produce a movement 
of literary criticism which threw its major em- 
phasis on the organic unity of the national 
literature with the national culture. Wotton and 
Hume in England, Dubos and Condillac in 
France, Kant, Hamann and Herder in Germany, 
may be selected as exemplifying the variety of 
approaches to the problem. The movement took 
at first the form of a debate as to the relative 
merits of the ‘‘ancients” and the “modems,” 
and later the mediaevalist strain, represented 
in England by the writings of Hurd and the 
Wartons and in Germany by Gottsched’s and 
Herder’s continuation of an older mediaevalist 
strain, harked back to the glories of the national 
literary past. But neither the bitterness of the 
Battle of the Books nor the pressure to bolster 
the national pride against the Gallic preten- 
sions to cultural hegemony is of primary sig- 
nificance: the chief importance of both lies in 
the fact that they suggested the outlines of a 
critical method which related the body of lit- 
erature — of both a nation and a period — ^to the 
conditioning geographical, racial and political 
factors. From this followed the position, adum- 
brated in the Elizabethan period by Daniel’s 
Defence of Rhyme^ and given characteristic ex- 
pression in Warburton’s answer to Shaftesbury’s 
criticism of Hebrew poetry: no literature, in- 
sisted Warburton, could be judged except as 
the critic placed himself in the position of the 
audience for which it was intended. The under- 
lying assumption of this group was that a lit- 
erature which had evolved organically out of 


the matrix of a society held more possibilities 
of greatness for that society than did an alien 
importation. 

This early insurgent environmentalism was 
developed more scientifically in the nineteenth 
century and became the prevailing conception 
of literature. It was used to good effect by the 
romanticists in their struggle to displace the 
classicist position. Chateaubriand’s mediaeval- 
ism had had considerable contemporary influ- 
ence; and Madame de Stael, who was conversant 
through Friedrich Schlegel with Herder’s lit- 
erary nationalism, published studies of the 
German temperament and literature in her De 
la litterature considerde dans ses rapports avec 
les institutions sociales (1800) and her De VAlle- 
magne (1813), which were received with acclaim 
and were widely imitated. Along with the even 
more brilliant outpourings of the creative roman- 
ticist poets and dramatists, they marked the 
overthrow of the long intrenched classical ab- 
solutism. Rousseau’s dictum that the only abso- 
lute truth was that there was no absolute truth 
had by 1830 been transmuted into a generally 
accepted axiom. Romanticists such as Words- 
worth and Hugo developed a critical interest 
in the creative process of the individual writer, 
for the study of which a path had been blazed 
by the sensationalist psychology of Locke, by 
the emphasis placed by Shaftesbury on the dy- 
namic and emotional elements in the literary 
creative mind, by the speculations of Home in 
England and Baumgarten in Germany on the 
nature of the creative process — developed more 
systematically in Herder’s analysis of Idiotismus 
— and by the vogue of individualism and sensi- 
bility ushered in by Sterne and Richardson. This 
interest, taking the form of the cult of the genius 
and emphasized to the exclusion of all other 
factors, combined eventually with the complete 
formalism of the “art for art” school. The en- 
vironmentalist position, on the other hand, 
building on Darwinism and Comtism and on 
the sharpening of scientific method, was ex- 
tended to a more precise analysis of the social 
forces conditioning literary creation. Its most 
characteristic expression is found in the famous 
trilogy of Taine, in which he classified the envi- 
ronmental influences under race, milieu and 
moment. Bruneti^re displays even more mark- 
edly the tendency of this later type of environ- 
mentalism to eventuate in a reassertion of super- 
personal standards. 

The emphasis of the scientific critics on broad 
environmental determinants and the preoccu- 
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pation of the more introspective of the romantic 
poets with the individual creative mind were 
accompanied by a third approach to the literary 
process. Although thoroughly conversant with 
the environmentalist position the democratic 
humanitarians and socialist Utopians of 1830, 
reacting against the laissez faire indifference of 
the Benthamites, emphasized the role of litera- 
ture in the task of fostering the spiritual and 
emotional welfare of the unprivileged masses. 
The sentimental human itarianism which had 
begun in the eighteenth century and received 
a stimulus from the writings of a number of 
the romantic poets, as, for example, Shelley 
and the early Wordsworth, deeply colored the 
conception of literature voiced by Saint-Simon, 
Proudhon, Fourier and Comte in France, Kings- 
ley and Ruskin in England and Bielinsky and 
Chernechevsky in Russia. This emphasis on the 
social role of the literary artist is essentially a 
perpetuation of the older classical and Renais- 
sance attitude adapted to the social problems of 
an industrialized society. 

In reaction against this exclusive concern 
with the civic functions of literature a group 
of younger writers headed by Gautier set out 
to shift the emphasis back to what it regarded 
as the essentials of literature. The various forms 
assumed by the art for art movement among 
the successors of Gautier, especially in France 
and England, sought to focus attention on the 
peculiar problems distinguishing the work of 
the literary craftsman from that of all other 
types of thinkers and writers. This led both to 
the cult of the genius and to formalism, which 
devoted itself exclusively to problems of liter- 
ary technique. In both cases the pretensions of 
the scientific environmentalists to explain away 
literary masterpieces were repudiated. This anti- 
environmentalism has varied from the annoy- 
ance of Whistler to the reasoned skepticism of 
Pater and to Croce’s emphasis on intuitive 
phantasy as the only genuine factor in the cre- 
ative process. 

Until recently these varying conceptions of 
literatures, which may be traced from Plato to 
Cocteau, have proceeded on the whole undis- 
turbed by authoritarian intrusion. The victory 
of the Bolsheviks over the White armies in 
1920 and the subsequent consolidation of the 
U.S.S.R. have brought the question of litera- 
ture out of the realm of theoretical abstraction 
and converted intellectual polemics into revo- 
lutionary partisan warfare. As an insurgent 
movement Marxism directed its major efforts 
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to the overthrow of bourgeois society according 
to the scientific system laid down by Marx and 
elaborated by Engels. The necessity of propa- 
gating the cardinal doctrine of the class struggle 
had directed attention to the potentialities of 
the written word as a revolutionary weapon, 
but the question of the origins and function of 
literature in its higher ranges was not a pressing 
one. Dialectical materialism in laying out sys- 
tematically the materialistic foundations of the 
ideological superstructure developed the envi- 
ronmentalist position with marked precision; but 
Marx himself did not attempt to apply its 
methodology overrigidly to the masterpieces of 
literature. A devoted reader of Aeschylus and 
Shakespeare, he also found relaxation in con- 
temporary bourgeois literature, especially in the 
works of Balzac, which he intended to criticize 
at his first leisure. He felt no hesitancy in em- 
phasizing, in the appendix to The Critique of 
Political Economy y that certain periods of high- 
est development of art stand in no direct con- 
nection with the general development of society, 
nor with the material basis and skeleton struc- 
ture of its organization.” Later Marxian schol- 
ars, of the type of Labriola and Plekhanov, have 
also been inclined on the whole to emphasize 
that the dependence of literature and the arts 
on the underlying modes of production is less 
directly traceable than is the case with political 
and legal ideologies and institutions. Since even 
to the present day no systematic attempt has 
been made to subject the workings of the cre- 
ative process itself to the methodology of dialec- 
tical materialism, the Marxian interpretation of 
literature has laid itself open to the same charge 
that Saint-Beuvc brought against Taine’s en- 
vironmentalism — namely, that it tended to ig- 
nore the technical and psychological elements 
distinguishing the literary craftsman. 

The October thrust to power basically altered 
the emphasis of Marxism; unlike Engels or 
Liebknecht, Lenin was confronted with the task 
of organizing a proletarian culture. Between the 
present and the ultimate goal of a classless 
society was to be a period of transition of inde- 
terminable length. Unlike Trotzky, Lenin re- 
fused to conceive of this period as essentially 
a brief and uncultured interlude of blood and 
sweat. The deterministic implications of Marx- 
ism insured that the struggles of the immediate 
future would inevitably reflect themselves in 
a new culture, while the dialectical elements 
indicated that the fostering of culture, espe- 
cially in the realm of the written word, would 
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forward the consolidation of proletarian power. 
In such a program the role of bourgeois litera- 
ture became a consideration of state. 

Although Lenin, like Marx, felt no hesitation 
in expressing his fondness for the bourgeois 
masterpieces of the past and even his preference 
for Pushkin over the revolutionary poet Maia- 
kovski, the activities of the various heterodox 
literary groups carried over from the aesthetic 
circles of the late empire continued to bring 
to the fore the question of bourgeois literature. 
In the early period of military defense and con- 
solidation little attention was paid to the “deca- 
dent bourgeois” groups which assembled in the 
caf^s to discuss the ramifications of imagism 
and formalism. The attitude of patronizing tol- 
erance toward them which persisted even after 
the cessation of civil war is typified in Trotzky's 
lecture to the formalists, wherein he attempted 
to orient their abstract views against the con- 
creteness of dialectical materialism. Most of 
these schools, like so many of their counterparts 
in post-symbolistic bourgeois societies, were 
essentially one-man movements and died out 
naturally with the death of the leader; while in 
other cases the leaders of the asocial extremists 
found themselves gradually drawn from the 
poetic laboratory closer to the factory. 

The problem of the bourgeois “fellow trav- 
elers” continued, however, to be a storm center. 
Since it was widely assumed that Marx and 
Lenin had established the fact that bourgeois 
literature was a reflection of bourgeois society, 
it followed that the writings of an ex-bourgeois 
group constituted a hindrance if not a danger 
to the carrying out of proletarian ideals and pro- 
letarian program. The struggles of such groups 
as the All Union Association of Proletarian Writ- 
ers (V.A.P.P.), the Na Postu and the aggressive 
Proletcult of Bogdanov to set up a cultural 
dictatorship directed to the eradication of sub- 
versive bourgeois literature and art, took the 
form primarily of attacks on the “fellow trav- 
elers.” In 1924 the government in order to put 
an end to introverted literary polemics, issued 
a series of formal resolutions repudiating the 
pretensions of any group to literary hegemony, 
laying down the broad principle of free com- 
petition of aesthetic ideas and recommending 
to the proletarian groups that they learn from 
the better trained bourgeois literary craftsmen 
the refinements of technique and at the same 
time inculcate them more zealously with the 
essentials of proletarian ideology. 

The reversal during the 1926 crisis of the 


government’s earlier position may be attributed 
to the impolitic behavior of the “fellow trav- 
elers” themselves. Convinced, like many engi- 
neers and intellectual experts of the period, that 
the persistence of the NEP was the herald of 
a return to the old order, the spokesmen of the 
right wing literary groups were heartened to 
express in literary forms their newly revived 
hopes. Confronted with what bore the marks of 
a major crisis the government retaliated by 
organic pressure which soon communicated it- 
self through efficiently functioning Soviet chan- 
nels not only to critical but to mass opinion. 
Auerbach, personifying the hitherto restrained 
rancor of the antibourgeois groups, became the 
literary man of the hour. The bourgeois suspects 
continued as editors of their literary maga- 
zines but unimpeachable proletarians were in- 
troduced as assistants. The books of the “fellow 
travelers” continued to be published, but the 
universal chorus of disapproval, ranging from 
critical journals to factory literary circles, drove 
the authors either to silence or to more un- 
equivocal participation in proletarian programs. 

The sense of increasing security, which 
mounted with the startling success of the Five 
Year Plan, and the growing indications of a 
more genuine proletarianization of the bour- 
geois literary group led on April 23, 1932, to 
an official resolution liquidating the V.A.P.P. 
and its affiliated branches which had per- 
sisted in their literal minded version of prole- 
tarian culture and literature. With the growing 
sense of well being, there has been manifested 
recently a general disposition to relax. As the 
second Five Year Plan draws nearer, there be- 
gins to appear even a tendency to suggest the 
dangers of hyperasceticism and exclusive pre- 
occupation with superpersonal values. At a stage 
when some of the non-exploitational amenities 
of bourgeois life — love, romance, flowers, silk — 
find gracious apologists, the bogy of bourgeois 
literature is being gradually laid. Stalin like 
Marx finds relaxation in Shakespeare, whose 
works he recommends as correctives to the over- 
prolific manufacturers of ill constructed social 
tracts. 

The role of the Russian Revolution in bring- 
ing literary theory from the library and seminar 
to the public forum has extended to most of the 
larger countries of Europe and America. The 
proletarian movements have varied in strength, 
ranging from that of Germany through those of 
Austria and Hungary to those of the United 
States, France and England, where the goal of 
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the dictatorship of the proletariat seems as dis- 
tant as it must have seemed to Engels. But even 
where the actual movement is weakest the wide- 
spread interest in the Five Year Plan and the 
growing hold of proletarian ideology on critical 
and intellectual circles have given a new orien- 
tation and note of actuality to the various 
conceptions of literature. Especially in those 
countries such as the United States and England 
where the methodology of historical materialism 
had not already become part of the climate of 
opinion, the possibilities of the so-called Marx- 
ist interpretation of literature have attracted not 
a few literary critics and historians. 

The problem of the proper attitude for pro- 
letarian literary groups in these various coun- 
tries toward “the fellow traveler” revolutionist 
writers who seek affiliation with them has been 
solved on the whole in essentially the same 
spirit as in Russia itself. The dangers from the 
ideologies of right wing socialist groups as rep- 
resented by Kautsky and Vandervelde and of 
dissenting communist groups, such as Trotzky’s, 
are of course much stronger and have been fully 
appreciated by the International Union of Revo- 
lutionary Writers. The criticisms heaped by the 
conference at Kharkov in 1930 on Henri Bar- 
busse’s journal Monde for opening its columns 
to ideological renegades are sufficient evidence 
of the unwavering attitude displayed toward any 
vital manifestation of heterodoxy. But almost 
as serious as right wing heresy from the point 
of view of the more intelligent leaders of pro- 
letarian literature is left wing sectarianism, 
which insists on closing the door tight against 
all would be revolutionary writers of bourgeois 
or petty bourgeois origins. The necessity of 
reeducating the revolutionary affiliates and of 
gradually eliminating false ideology is stressed 
as one of the primary responsibilities of the 
genuine proletarian writer groups. Outside of 
Russia the best organized groups of proletarian 
writers are to be found in Germany, Austria, 
Hungary and China, although the nicely bal- 
anced attitude displayed toward bourgeois rev- 
olutionary writers by the proletarian literary 
groups of Japan was especially commended at 
the Kharkov Conference, where plans were laid 
for extending the influence of the International 
Union of Revolutionary Writers to the backward 
colonial areas which were beginning to display 
increasing signs of a revolutionary activity. Al- 
though the United States played a comparatively 
insignificant part at the conference, the inter- 
vening two years of depression have swelled 


considerably the ranks of bourgeois writers sym- 
pathetic with the proletarian movement. In a 
number of cases the attitude displayed by mem- 
bers of this group toward the question of bour- 
geois literature has been more uncompromising 
than that of the less inexperienced Russian 
leaders. Moreover, in the ever growing literary 
skirmishing over the implications of class litera- 
ture, the tendency to identify Marxianism with 
economic determinism has produced not a little 
confusion and disagreement as to the most valid 
conception of literature. 
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Leipsic 1923), tr. by A. E. Lussky (New York 1932); 
Kluckhohn, Paul, Personlichkeit und Gemeinschaft, 
Deutsche Vierteljahrschrift fur Literaturwissenschaft 
und Geistesgeschichte, vol. v (Halle 1925); Basch, 
V., La po^tique de Schiller (Paris 1902); Cysarz, 
Herbert, Von Schiller zu Nietzsche, Hauptfragen der 
Dichtungs- und Bildungsgeschichte des jiingsten Jahr^ 
hunderts (Halle 1928); Ras, G., Borne und Heine als 
politische Schrifts teller (Grdningen 1927); Cysarz, H., 
Zur Geistesgeschichte des Weltkriegs, die dichterischen 
Wandlungen des deutschen Krie^sbildes jqio-iqso 
(Halle 1931); Bruneti^re, F., Etudes critiques sur 
Vhistoire de la litt^rature franfaise, 9 vols. (Paris 
1880-1925), and Histoire de la httirature franpaise 
classique (i^iS-18^0), ed. and completed by R. Dou- 
mic and A. Chyrel, 4 vols. (Paris 1904-17); Jeanroy, 
A., Les origines de la poesie lyrique en France (3rd ed. 
Paris 1925); Bray, R., La formation de la doctrine 
classique en France (Paris 1927); Clark, A. F. B., 
Boileau and the French Classical Critics in England 
{1660-1830) (Paris 1925); Tilley, A. A., The Decline 
of the Age of Louis Xiv (Cambridge, Eng. 1929); 
Maigron, Louis, Fontenelle, Vhomme, V oeuvre, V influ- 
ence (Paris 1906) pt. ii; Lanson, G., “L’influence 
de la philosophic cartdsienne sur la littyrature fran- 
9aise” in Revue de mStaphysique et de morale, vol. iv 
(1896) 517-50; Martino, P., Parnasse et symbolisme 
{1850-1 g20) (Paris 1925); Grant, E. M., French 
Poetry and Modern Industry 1830-1870, a Study of 
the Treatment of Industry and Mechanical Power in 
French Poetry during the Reigns of Louis-Philippe 
and Napoleon ui. Harvard Studies in Romance Lan- 
guages, vol. vi (Cambridge, Mass. 1927); Curtius, 
E. R., Balzac (Bonn 1923); Sanctis, F. de, Storia 
della letter atiira italiana, 2 vols. (new ed. by B. Croce, 
Bari 1912), tr. by Joan Redfern (New York 1931); 
Scandura, Sebastiano, L’estetica di Dante, Petrarca 
e Boccaccio (Acireale 1928); Farrington, V. L., Main 
Currents in American Thought, 3 vols. (New York 
1927-30); Mumford, L , The Golden Day (New York 
1926); Calverton, V. F., The Liberation of American 
Literature (New York 1932); Rusk, R. L., The Litera- 
ture of the Middle Western Frontier, Columbia Uni- 
versity, Studies in English and Comparative Litera- 
ture, nos. 43-44, 2 vols. (New York 1925); Du Breuil, 
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A. J., The Novel of Democracy in America (Baltimore 

1923) ; Wilson, Edmund, “Literary Class War” in 
New Republic, vol. Ixx (1932) 319-23, 347-49; Arvin, 
N., “Individualism and American Writers’ Talent” in 
Nation, vol. cxxxiii (1931) 391-93; Mirsky, D. S., 
A History of Russian Literature from the Earliest 
Times to the Death of Dostoyevsky (London 1927); 
Miliukov, P., Iz istorii nisskoi intelligent sii (St. Peters- 
burg 1902), tr. into French by J. W. Bienstock as 
Le mouvement intellectuel russe (Paris 1918); Plekha- 
nov, G. V., N. G. Tschernischetvshy (Stuttgart 1894); 
Steklow, G., N. Tschernyschewsky, ein Lebensbild 
(Stuttgart 1913); Yarmolinsky, A., Dostoievsky: a 
Study in His Ideology (New York 1921); Lenin, N., 
and Plekhanov, G. V., L. N, Tolstoi im Spiegel des 
Marxismus, ed. by W. M. Fritsche, Marxistische Bi- 
bliothek, vol. xviii (Vienna 1928); Kaun, A. S., Maxim 
Gorky and His Russia (New York 1931); Trotzky, L., 
Literatura i revolutsiya (2nd enlarged ed. Moscow 

1 924) , tr. by Rose Strunsky as Literature and Revolu- 
tion (London 1925); Kirpotin, A., “Trotzky on Lit- 
erature” in International Literature, no. i (1932) 
81-87; Freeman, Joseph, Kunitz, Joshua, and Lozo- 
wick, Louis, Voices of October, Art and Literature in 
Soviet Russia (New York 1930); Frank, W., Dawn in 
Russia (New York 1932); Auerbach, L., “Proletarian 
Literature and the Peoples of the Soviet Union” in 
Literature of the World Revolution, no. 5 (1931) 93-125. 

LITTLETON, SIR THOMAS DE (c. 1407- 
81), English jurist. Littleton was the son of a dis- 
tinguished Worcestershire family. Little is known 
of his early life. In 1450, having already achieved 
distinction at the bar — he had been escheator 
and undersherifT of Worcestershire and recorder 
of Coventry — he became the first reader to the 
Inner Temple; in 1455 he was appointed king’s 
Serjeant. He seems to have taken no part in po- 
litical struggles and was little disturbed by the 
changing fortunes of York and Lancaster. From 
1466 until his death he was judge of the Court of 
Common Pleas. 

Littleton’s reputation rests chiefly upon his 
treatise on Tenures, one of the first books printed 
in London and the first and perhaps the most 
famous treatise on English law. This must have 
been written shortly before the close of his life, 
for it was published in 1481 or 1482. More than 
seventy editions eppeared before 1628, when 
Coke published his scarcely less famous Com- 
mentary upon Littleton, and about twenty sub- 
sequently; of Coke’s commentary twenty-five 
editions appeared. 

Littleton’s Tenures, unlike the earlier treatises 
of Glanville and Bracton, is a purely English 
work, dealing only with the common law of 
England. It shows no trace of the influence of 
civil law codes or writers. It was the first attempt 
at a scientific tlassification of land rights and 
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gives a thorough description of English mediae- 
val land law before the recognition of equitable 
rights. The book became not only the founda- 
tion of the law of real property in England but 
also the textbook through which for almost two 
centuries students received their introduction to 
the law. Although Littleton refers to some re- 
ported cases to illustrate the principles which he 
lays down he works chiefly by means of typical, 
hypothetical cases. Exhibiting no ontological or 
philosophical curiosity, it is a book for lawyers 
only and as such is a superb performance, 
simple in style, orderly in arrangement and pre- 
cise in expression. 

W. R. Vance 

Consult: Wambaugh, Eugene, biography in his edition 
of Littleton* s Tenures in English (Washington 1903) 
p. xi-lxvi, with bibliography; Holdsworth, W. S., 
History of English Law, 10 vols. (Cambridge, Eng. 
1922-32) vol. ii, p. 571-601; Hicks, F. C., Men and 
Books Famous in the Law (Rochester 1921) ch. iv. 

LITTRE, MAXIMILIEN PAUL EMILE 
( 1 801-81), French philosopher, scholar and 
politician. Littre began to prepare for a medical 
career, then turned to the study of philology and 
linguistics. Of a deeply ingrained republican per- 
suasion, he participated with the university youth 
in the revolution of 1830. The problem which 
his many sided interests presented was finally 
solved by his entry into political and scientific 
journalism. His most important productions as a 
writer were his works on the French language, 
particularly his Histoire de la langue franfaise (2 
vols., Paris 1862; new ed. 1863) and Dictionnaire 
de la langue franfaise (4 vols. with supplement, 
Paris 1863-77). In social thought he is of sig- 
nificance as an organizer rather than as an inno- 
vator. About 1840 he entered into association 
with Auguste Comte and thereafter became 
Comte’s most prolific and perhaps most distin- 
guished French disciple, contributing greatly 
through his articles in the liberal paper National 
to the exposition and popularization of positiv- 
istic ideas. The form of positivism to which Littre 
adhered was that expounded in Comte’s first 
great work, Cours de philosophic positive. After 
Comte became interested in the propagation of a 
religion of humanity Littre repudiated him and 
remained faithful to the original scientific prin- 
ciples of positivistic philosophy, for the dissemi- 
nation of which he founded the Revue de la phi- 
losophie positive in 1857. On certain points Littr6 
differed even from Comte’s first phase. He ac- 
cepted Comte’s two fundamental laws, that of 
the three stages and of the evolution of the sci- 


ences in the order of decreasing generality. 
Lacking the profound mathematical training of 
his master he inclined, however, to view their 
operation as a biological process which advanced 
by slow, imperceptible transformations. In the 
history of civilization he accorded science a more 
important place than did Comte; but in the his- 
tory of knowledge, while he embraced Comte’s 
view of science as the final goal of intellectual 
progress, he believed that scientific problems 
must be clearly demarcated from those of meta- 
physics. As a writer on political subjects and 
as a moralist Littrd was even further from Comte, 
His essential political tenets were liberalism and 
anticlericalism; and he occupied himself in later 
life with the highly practical problem of advocat- 
ing a republican, lay, centralized government in 
France — the type of regime which the Third 
Republic was to realize. A rationalist in ethics, 
he held that the notion of justice, traceable to an 
innate respect for human equality and suscep- 
tible of unimpeachable logical demonstration, is 
the supreme principle regulating moral relations. 
The publication of his “Des origines organiques 
de la morale” (published in the Revue de la 
philosophie positive, 1870) and of the Dictionnaire 
de mddicine (ed. by Littre and C. Robin, Paris 
1855; by Littr6 alone, 1884) gave rise to charges 
of materialism. Monseigneur Dupanloup re- 
signed from the French Academy upon Littrd’s 
entrance in 1871. In that year Littr^ was elected 
deputy from the Seine to the National Assembly, 
where he sat on the left. Through this position 
and through his writings he influenced the 
founders of the policies of the Third Republic, 
particularly Gambetta and Paul Bert, both of 
whom accepted positivism. The deep imprint of 
positivistic ideas, particularly with regard to 
scientific and ethical instruction, on the educa- 
tional system inaugurated by the Third Republic 
and constructed by Bert in collaboration with 
Ferry and others shows Littr^’s influence, as the 
mark of post- Kantian ideas in the system can be 
traced to Charles Renouvier. No other thinker 
except Renouvier contributed so energetically as 
Littr6 to the shaping of the official philosophy of 
the Third Republic. 

Rene Hubert 

Works: Littr6’s principal books on social subjects in- 
clude; Application de la philosophie positive au gouverne- 
ment des sociitis (Paris 1850); Conservation, rivolution, 
etpositivismefP&ris 1852, 2nd ed. 1879); Auguste Comte 
et la philosopkie positive (Paris 1863, 3rd ed. 1877); 
Iai science au point de vue philosophique (Paris 1873, sth 
ed. 1884); Etudes sur les barbares et le moyen dge (Paris 
1867, 3rd ed. 1874); Fragm^ts de philosophie positive 
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et de sociologte coniemporaine (Paris 1876); De Vdtablis- 
sement de la Troisihne R^ubhque (Paris 1880). 

Consult: Caro, E. M., M. Littre et le positivisme (Paris 
1883); Sainte-Beuve, C. A., Notice sur M. Littri, sa 
vie et ses travaux (Paris 1863); Ravaisson-Mollien, 
F6lix, La philosophie en France au xixe sikcle (5th ed. 
Paris 1904) p. 64-65, 92-96; Poey, Andr6, M. Littrd et 
Auguste Comte (2nd ed. Paris 1880); Robinet, J. F. E., 
Le positivisme et M. Littre (Paris 1881); Brennecke, 
Adolf, in Deutsche RundsckaUy vol. xxxix (1884) 82-94. 

LIVERPOOL, FIRST EARL OF, Charles 
Jenkinson (1727-1808), British statesman and 
monetary theorist. Liverpool’s official and polit- 
ical future was determined by the fact that as a 
young man he became private secretary to Lord 
Bute. Thus he entered the company of the 
King’s Friends, became an undersecretary of 
state in 1761, obtained a seat in the Commons 
and by ability as well as by influence climbed 
to many important offices, attaining the peerage 
as Lord Hawkesbury in 1786 and an earldom 
in 1796. When Bute retired from the Commons, 
Liverpool succeeded him as leader of the King’s 
Friends. Under North he performed competent 
work as secretary at war (1778-82). Despite a 
certain odium in which he was held because of 
his reputed intimacy with the king he greatly 
influenced commercial policy under the younger 
Pitt. His thorough grasp of economic matters, 
reflected even in the fragmentary speeches of 
the Parliamentary History y made him Pitt’s in- 
valuable adviser; and the Irish Propositions, the 
French Treaty, the trade relations between the 
British colonies and the United States and Pitt’s 
financial schemes were all in part fashioned by 
Liverpool’s counsel. He was on the committee of 
the Privy Council which succeeded the old 
Board of Trade (1784-86) and in 1786 became 
president of a reconstituted Board of Trade and 
Plantations. In this office his dominant aim was 
to safeguard the shipping industry in the belief 
that despite the loss of the thirteen colonies 
England’s power would be enhanced if she could 
retain the navigation of the New World. For 
this reason he opposed the abolition of the slave 
trade and radical changes in the navigation acts. 

Liverpool’s greatest contribution, however, 
was in currency reform. He was the leading 
advocate of gold monometallism, aitd it was 
mainly through his literary and personal efforts 
that the gold standard, which had already ex- 
isted in England de facto, was given legislative 
recognition, first in the acts of 1774 which called 
for recoinage of gold coins and limitation of the 
legal tender of silver coins to payments not 
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exceeding {^2$ and later in the act of 1798 which 
prohibited silver coinage; the law of 1816 largely 
reaffirmed the principles enunciated in pre- 
ceding legislation. His Treatise on the Coins of 
the Realm (Oxford 1805) presents the most con- 
vincing argument for the gold standard; it was 
republished by the Bank of England (new ed. by 
G. W. Birch and H. R. Grenfell, London 1880) 
during the bimetallist controversy of the i88o’s. 

Alexander Brady 

Other important works: A Collection of All the Treaties 
of Peace, Alliance and Commerce between Great-Britain 
and Other Powers; 1648-1/8J, 3 vols. (London 1785), 
Consult: Lecky, W. E.H., A History of England in the 
iSth Century, 7 vols. (new ed. London 1892); Namier, 
Louis Bernstein, The Structure of Politics at the Ac^ 
cession of George ill, 2 vols. (Ix>ndon 1929); Wraxall, 
N. W., Posthumous Memoirs of His Own Time, 
3 vols. (2nd ed. I^ondon 1836); Kalkmann, Philipp, 
Englands Ubergang zur Goldwdhrung im achtzenten- 
jahrhundert, Strasbourg, Staatswissenschaftlichen Se- 
minar, Abhandlungen, vol. xv (Strasbourg 1895); 
Mannequin, T., in Journal des economistes, vol. xv 
(1881) 332-49; Schneider, John P., Die Goldwdh- 
rui^s-Autoritdten (Bremen 1881) p. 6-20. 

LIVESTOCK INDUSTRY. Because of their 
importance to man cattle, sheep and hogs have 
constituted a vital factor in all civilizations. In 
antiquity they were an element not only in the 
food supply but also in artistic and religious 
activities. Today the American or European 
husbandman engages in the breeding, feeding 
and marketing of animals whose forbears were 
treated as gods or mythological heroes by the 
peoples of ancient civilizations. Up to recent 
times the livestock industry was definitely of a 
primitive nature. It was nomadic and pastoral 
and any commerce which resulted from it was 
never on more than an intraconununity basis. 
Animals were not bred carefully; although they 
were slaughtered for their meat they were uti- 
lized equally for their hides and wool, tallow and 
bones. 

The livestock industry of the modem world 
is a direct result of the growth of towns, the 
industrial revolution and the oversea expansion 
of the late eighteenth and the nineteenth cen- 
tury. These changes in the economic life of the 
West made necessary the development of addi- 
tional food resources, and new capital appeared 
to provide the means for the expansion of the 
livestock industry on more or less systematic 
lines in the great new lands of the Americas, 
Australia, New Zealand and South Africa. 

Within these areas in the latter part of the 
nineteenth century there were a number of in- 



546 Encyclopaedia of the Social Sciences 


fluences at work to speed the process of growth. 
The pioneer settlers leaving behind them the 
towns and villages of the seaboard penetrated 
into the great plains regions to carve out new 
homes and to engage in commercial agricultural 
enterprises. Here they found the conditions most 
suitable for the development of a livestock in- 
dustry: com and other grains sufficient to fatten 
livestock could be grown on the grasslands; in 
the range country there was ideal pasturage for 
millions of head of cattle and sheep. The entry 
of the railroads into the pioneer fringes provided 
transportation which linked the stock farms or 
ranches with the markets. The invention of re- 
frigeration made possible the storage of meat 
supplies at centers after slaughter as well as the 
year round operation of packing plants; the latter 
in turn created a continuous market for the 
producer. The appearance of the modem can- 
ning industry permitted the utilization of live- 
stock products in canned foods which could be 
kept indefinitely without deterioration. With the 
perfection of an adequate financing mechanism 
there emerged the large scale livestock industry 
with which the modem world is familiar. The 
result of all these factors has been that the 
peoples of the West, particularly those of the 
new plains countries and the industrialized na- 
tions of western Europe, have become con- 
sumers of meat stuffs in large quantities and 
that consequently beef, veal, mutton, lamb and 
pork have become significant in international 
trade. 

Cattle. Beef cattle are the bulwark of agricul- 
ture. On the ranges and pampas they convert 
vast quantities of grass and forage into high 
grade meat, the value of which is greater than 
that of any other commodity which might be 
produced from the same raw material. Beef 
cattle fit admirably into the modern agricultural 
scheme: they require little care; they are not 
easily carried off by disease; and their propor- 
tionate consumption of cheap roughages and 
high priced concentrates is admirably suited to 
the crop rotations of ordinary farms. Besides 
their manure makes possible the retention and 
renewal of the richness and mellowness of the 
soil. Almost one tenth of the gross farm income 
of the United States comes from the sale of 
cattle, which at the peak of prosperity in 1929 
amounted to about one billion dollars. This was 
almost as great as the income from hogs and 
over six times the income from sheep. 

The estimated world population of cattle is 
in the neighborhood of 600,000,000 head, which 


is as large as the total for sheep and two and one 
half times that for hogs. In commercial impor- 
tance North and South America are the out- 
standing cattle regions of the world, although 
Asia, where cattle are comparatively unimpor- 
tant for world trade, has a cattle population 
greater than that of North and South America 
combined. The following are the figures for the 
principal cattle countries with the year of census 
or estimate in parentheses: India (1928), 184,- 
555,000; United States (1930), 57,978,000; Asi- 
atic and European Russia (1930), 53,800,000; 
Argentina (1930), 32,212,000; Germany (1930), 
18,033,000; Australia (1929), 11,301,000. Al- 
though the cattle of the United States number 
only one tenth of the world’s supply, this coun- 
try produces more beef than any other nation. 
This is largely due to the fact that the cattle of 
the United States are raised almost entirely for 
their meat; moreover by the use of pure bred 
sires beef production per unit of breeding stock 
has been increased to a point reached in but few 
other countries. 

The tendency to greater density of cattle pop- 
ulation in certain areas than in others is due to 
feed and climatic conditions and to the existence 
of a variety of racial customs regarding the con- 
sumption of beef and dairy products. A supply 
of proper feed is one of the limiting factors 
having a bearing on the density of cattle popu- 
lation. Thus in Argentina the production of 
cattle has developed rapidly since 1900, in con- 
siderable measure because of the discovery that 
animals could be stocked easily on the rich nat- 
ural forage grasses of the country. Young steers 
are raised on grass until they are two to two and 
one half years old and are then removed to 
special alfalfa pastures for a fattening period of 
six months. Similarly, in the western plains area 
of the United States pastures have been found 
especially suitable for the grazing of cattle; while 
in the American corn belt a relatively dense 
population has been established as a result of 
the large supply of grain available for fattening 
purposes. In fact nearly 30 percent of all the 
cattle in the United States are to be found in the 
seven corn belt states of Ohio, Indiana, Illinois, 
Iowa, Missouri, Nebraska and South Dakota. 
There are also considerable numbers of beef 
cattle in the sugar beet and sugar cane regions 
of the United States, where these feeds have 
also demonstrated their suitability. While cattle 
may be found in both cold and hot regions they 
thrive best in the temperate zones. 

In the United States cattle were introduced 
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into Florida, the lower Mississippi valley and 
the southwest by the Spanish and into the At- 
lantic coast section by the English and the 
Dutch. After considerable expansion in Virginia 
and the Carolinas cattle production was pushed 
out by cotton. Since the beginning of the nine- 
teenth century cattle raising has constantly 
moved toward the west, seeking the areas of 
cheapest production. The early nineteenth cen- 
tury agrarian migration started cattle grazing in 
the Ohio valley, and cattle were driven over the 
Alleghenies to eastern markets. As com produc- 
tion increased, this fattening area developed and 
cattle breeding was centered across the Missouri 
River. After the Civil War and during the dec- 
ades of the 1870’s and i88o’s a scarcity of cattle 
in the north, due to the growth of the industrial 
population, and a surplus of cattle in Texas led 
to the driving of great herds north along what 
came to be a series of famous cattle trails; the 
era of the range cow country was thus inaugu- 
rated. As the railroads pushed west the cattle 
were driven to the termini, grazing as they went, 
and shipped east either for fattening in the com 
belt or for slaughter in the packing plants of 
Chicago and Kansas City. 

From 1870 to 1905 cattle ranching underwent 
a gradual metamorphosis. It was during this 
period that the western cattle industry was in 
its most picturesque phase. Covering a vast area 
which included the states of Texas, Oklahoma, 
Kansas, Nebraska, Wyoming, Montana, the 
Dakotas, Colorado and New Mexico; sparsely 
settled, ruled over by a hard riding and fre- 
quently lawless cowboy clan; a country of limit- 
less plains and mighty rivers and stocked with 
wild game, western United States was exactly 
the place where great herds could roam with 
perfect freedom. Ranches not infrequently pos- 
sessed as many as 80,000 head of cattle. Of the 
many customs that came to be associated with 
the industry on the open range the spring and 
fall round ups were the most interesting. The 
spring round up, lasting several weeks, was for 
the purpose of gathering together all the cattle 
for their enumeration, identification and distri- 
bution; the calves were branded and castrated; 
the mature steers were separated from the rest 
of the herd and moved to good fattening pas- 
tures until the fall. When the steers were be- 
tween four and six years old they were trailed 
out and driven to the railroad termini. 

Cattle thus existed on grass during both sum- 
mer and winter. During the summer drought 
often played havoc with the herds; in winter 
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storms were the chief danger, for the cattle 
would then drift for miles in the snow and die 
by the thousands. It was not unusual for one 
fourth and sometimes one half of the herds to 
perish in this fashion. Losses from disease, from 
theft (or “rustling,” as it was called) and from 
attacks by wild animals were also heavy. 

This great and haphazard business of cattle 
raising, as it was carried on in the i88o’s par- 
ticularly, had all the marks of impermanence. 
Beginning with the second half of the decade a 
change began to manifest itself; following the 
terrible winter of 1887 the cattle boom definitely 
collapsed. The ranges had become overstocked 
as a result of the entry of great numbers of 
inexperienced persons into the industry. English 
and Scottish investors led on by oversanguine 
promoters had poured huge sums into the region 
to capitalize new ranching ventures. Quarantine 
laws passed by a number of western and central 
states prevented the free movement of the steers 
on the range; similar restrictions on the part of 
foreign governments cut sharply into the over- 
sea demand for the plains cattle. The steady 
encroachment of homesteaders and sheep herd- 
ers upon the open grazing lands and the resultant 
fencing of the range limited the cattlemen’s field 
of operations. Inadequate credit facilities made 
the situation more difficult and the cattlemen, 
unable to withstand all these forces, were com- 
pelled to bow before the new conditions. 

Since the early years of the twentieth century 
the cattle industry has undergone profound eco- 
nomic changes. The rising costs of land and 
fencing, higher freight rates and heavier taxes 
and capital charges have compelled the intro- 
duction of more efficient methods in the pro- 
duction of cattle on the range. To insure a water 
supply wells have been sunk, reservoirs built 
and windmills and gas engines installed. The 
use of pure bred and registered bulls has im- 
proved the quality of the herds. Finally, the 
industry has become definitely specialized with, 
broadly speaking, the following four general 
divisions: the maintenance of breeding herds 
which produce the calves; the production of 
Stockers which are raised on the range and then 
shipped to the corn belt for finishing on grain; 
the fattening of these so-called feeders by farm- 
ers of the com belt; the production of grass fed 
cattle on the ranges. 

There are three systems in common use in 
the United States for the handling of these beef 
bred herds. Under the “straight beef” system 
the steers are grown out as cheaply as possible. 
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This method is adapted to regions where pas- 
turage is plentiful and inexpensive, as in the 
United States, where it is the most widely prac- 
tised form of beef production. Under the “dual 
purpose” system the cows are milked and the 
calves are raised on skimmed milk and supple- 
mental feeds. This method is to be found most 
frequently in the general farming states. The 
“baby beef” system is a highly specialized 
method particularly adapted to the com belt, 
where there exist both a good supply of feeds 
for fattening and ample pasture for the summer 
maintenance of the breeding cows with their 
calves. In these operations cattle growers nat- 
urally need the assistance of financial credits. In 
the United States particularly there has been 
developed a distinct agriculture credit mecha- 
nism having characteristics peculiar to the in- 
dustry {see Cattle Loans). 

The general methods of marketing cattle have 
shown little change in the past thirty or forty 
years. The great majority of the cattle marketed 
are usually billed direct by the owner, individual 
shipper or cooperative shipping association to a 
livestock commission firm located at a central 
livestock market. Upon their arrival the com- 
mission firm sorts the cattle and sells them to 
the slaughterer or speculator. There are, how- 
ever, several other modem methods of market- 
ing, of which the most important are: the direct 
sale to country drover for shipment to central 
market; shipment to central market through co- 
operative associations; shipment to central mar- 
ket direct; direct marketing to local butchers; 
direct sale either to a packer buyer or a specu- 
lator in the country or on the range to coopera- 
tive associations or on mail orders. Since the 
World War there has been a great increase in 
the numbers of cattle marketed through coop- 
erative associations of livestock producers and 
through direct buying on the part of meat 
packers. 

Sheep, Sheep raising has always been one of 
the world’s chief pioneer enterprises. More than 

600.000. 000 sheep are distributed throughout 
the six land areas, the latest sheep populations 
for the leading countries being as follows: Aus- 
tralia (1930), 106,117,000; Asiatic and European 
Russia (1930), 100,600,000; United States 
(1930), 50,503,000; Union of South Africa 
(1930), 49,240,000; Argentina (1930), 44 . 4 i 3 »- 
000; India (1928), 35,506,000; China (1929), 

35.000. 000; New Zealand (1930), 30,841,000; 
United Kingdom (1930), 24,743,000; Spaifi 
(1929), 19,950,000. Within the past generation 


the number of sheep has decreased in Argentina 
and the United Kingdom and increased in 
Australia, New Zealand and the Union of South 
Africa; there has been no significant change in 
the sheep population of the United States since 
1900. 

The distribution of sheep is materially influ- 
enced by the two general agricultural conditions 
of range and farm production and the two mar- 
keting conditions of the demand for wool and 
the demand for mutton and lamb. Of the ten 
leading sheep nations cited above Australia, 
Russia, the United States, the Union of South 
Africa, Argentina and New Zealand represent 
newly settled regions in most of which sheep 
production is still on the extensive or range 
basis; in China, India and the United Kingdom 
production is on a farm flock basis, where the 
flock is simply one element in the farm economy. 
Range production still persists in parts of Spain 
and in Hungary, while in the rest of Europe the 
farm flock method is generally common. Coun- 
tries situated farthest from the world population 
centers emphasize the growing of wool because 
of its low transportation costs and its non- 
perishability. On the other hand, countries close 
to densely settled regions emphasize mutton and 
lamb production. Thus the largest volume of 
high grade wools comes from Australia and New 
Zealand, while the best quality carcasses are 
produced in the United Kingdom. In the United 
States the farm flocks in the corn belt and in the 
eastern and southern states carry largely mutton 
blood, while range flocks are chiefly of wool 
breeding. 

Sheep were introduced into the American 
colonies at an early date and until 1850 were 
kept largely for their wool. During most of the 
nineteenth century because of the expanding 
needs of the New England textile mills the 
industry remained on a wool basis; and the 
number of western sheep, which were grown for 
this purpose, increased greatly. This was true 
particularly from 1870 to 1900. On the other 
hand, in the east the appearance of large manu- 
facturing populations created a demand for mut- 
ton, with the result that sheep were grown for 
meat. 

Range sheep, particularly in the southwest, 
were of low quality although they possessed 
traits that made it possible for them to survive 
in periods of long drought. On the northeastern 
edge of the range, in eastern Montana and Wyo- 
ming and in the Dakotas, the lambs could be 
stocked on the luxuriant grass and sent east as 
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feeders. The western sheep, very much like the 
range cattle, were run in large bands on the open 
public domain throughout the year. The indus- 
try was almost entirely in a pastoral stage; there 
was no investment in land or buildings; and the 
only capital outlays required were a camp outfit 
for the herder, which cost from $200 to $400, 
and the sheep, which were worth $2 a head. 

Like the cattle raisers the sheep raisers began 
to feel the pressure of range constriction on their 
industry and found it imperative to buy or lease 
lands in the grazing areas. In some cases this 
meant the acquisition of a sufficient number of 
small holdings in order to control watering 
places; in others it implied the purchase or lease 
of the greater part of the range. But the range 
operators had to give up the struggle and recent 
years have seen a steady reduction of their flocks. 
Today range sheep are to be found in the winter 
in the desert lands where water is available from 
the melting snow; in the summer they graze in 
the mountain regions. 

Because of the increase in operating expenses 
the raising of sheep for wool alone has become 
unprofitable. The growing demand for mutton 
and wool, however, has made it possible for 
range operators to change from a strictly wool 
basis to one including lamb and mutton. As a 
result there has been developed a type of ewe 
capable of producing a good market lamb and a 
readily salable grade of wool. Another modem 
development is the practise of marketing at a 
younger age. This has been stimulated by in- 
creased costs of production and a greater public 
demand for lamb in place of mutton. Today the 
sheep industry is made up of these three divi- 
sions: the growing of sheep for wool; lamb pro- 
duction; and the fattening of lambs. 

The financing of sheep operations differs only 
in detail from the financing of cattle. Sheep as 
security for loans are not regarded with the same 
favor, because the loss from weather and the 
depredations of wild animals is likely to be 
greater. There are, however, two favorable fac- 
tors in the case of sheep: their early maturity 
and marketability and the income from the 
spring wool clip. Sheep credits come as a rule 
from commercial banks, wool warehouse com- 
panies and the livestock loan companies, some 
of which make a specialty of sheep loans. The 
usual credit is from two thirds to three fourths 
of the value of the flock. Up to 1923 credit 
facilities were adapted to the needs of the feeder 
or finisher rather than to those of the grower. 
But with the passage pf the Agricultural Credits 
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Act, establishing Federal Intermediate Credit 
Banks and authorizing the formation of pri- 
vately financed national agricultural credit cor- 
porations, the financial requirements of the 
rancher and livestock man began to be served 
more adequately. 

Since the World War there have been two 
periods of heavy sheep marketing during the 
year: the months of May and June, when the 
native lambs weaned fat from their mothers are 
shipped; and the months of August, September 
and October, when the range lambs appear. 
This is a clear break with earlier practise. Before 
1900 the meat packing industry was not organ- 
ized to handle fresh mutton and lamb in the 
summer, nor was there a considerable consumer 
demand for these products. But the seasonal 
cycle of sheep marketing has been greatly modi- 
fied by refrigeration. Of the total receipts of 
sheep in the United States approximately 75 
percent are marketed at the public stockyards 
of the country; the concentration of slaughter 
is at four of these markets: Chicago, Kansas 
City, Omaha and Jersey City. 

Hogs, Hogs constitute one of the most impor- 
tant sources of meat for human consumption 
and figure prominently in a proper agricultural 
economy. The hog is a highly efficient feeding 
machine: it is a user of foods unfit for man; it 
requires less grain per pound of meat than any 
other animal; and most of its carcass can be 
prepared as cured meat. It abo helps maintain 
the fertility of the soil and is responsible for 
better farming practise because of the necessity 
for seasonal rotation of leguminous or nitrog- 
enous pasture crops. The raising of hogs is easily 
within reach of every farmer because of their 
rapid multiplication and early maturity and be- 
cause of the small capital investment required 
for their production. The amount of corn mar- 
keted in the United States in the form of hogs 
is in the neighborhood of 40 percent. 

The world population of hogs b approxi- 
mately 260,000,000. The leading producers are: 
China (average 1909-13), 76,819,000; United 
States (1930), 53,238,000; Germany (1930), 19,- 
944,000; Brazil (average 1921-25), 16,169,000; 
Asiatic and European Russia (1930), 13,200,000. 
There are three types of agriculture in which 
hog raising plays an outstanding part. The first 
of these is com growing, particularly when the 
crop becomes more important as a hog feed than 
a grain for human consumption. Hogs are there- 
fore to be found in great numbers in the world's 
three great com belts — central United States, 
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the La Plata region of South America and the 
Danube basin of southeastern Europe — where 
there has been developed a special type of hog 
which will convert the grain into pork and lard 
in the cheapest way possible. This is the so- 
called lard hog, a class which includes most 
American swine. The second type of agriculture 
involving hog raising is associated with the dairy 
industry, where hogs are grown extensively in 
order to utilize such by-products as skim milk, 
buttermilk and whey. The use for feed of these 
by-products in conjunction with small grains is 
common in the west north central states of the 
United States and in Canada, Ireland, Denmark, 
Holland, Sweden and Latvia; the type of swine 
produced on such a diet is the so-called lean, 
or bacon, hog. Potato growing, the third of these 
main types of agriculture, is predominant in 
Germany and Poland. In countries other than 
those mentioned in this paragraph the raising 
of hogs for commercial purposes is unimpor- 
tant, although considerable numbers may be 
fattened for home slaughter on refuse from the 
kitchen garden and field. The hog production 
of the American cotton belt states, of the coun- 
tries of southern Europe and of China is of this 
nature. Hog raising is insignificant in north 
Africa and southwestern Asia, because Moslem 
religious practise bars the use of swine for food. 

The early Spanish explorers brought hogs to 
the gulf coast of the United States and the 
English settlers introduced them into the New 
England colonies and Virginia. Following the 
War of Independence the settlement of the Ohio 
valley led to the establishment of pork packing 
centers at the river towns, the chief of which, 
Cincinnati, became familiarly known as “Pork- 
polis.” Artificial refrigeration was unknown and 
the packing season was limited to the winter 
months, when fresh pork was made available for 
city consumption. The continuance of the west- 
ward movement was responsible for the rise of 
Chicago as the leading hog market in the middle 
west; not long afterward markets sprang up 
along the Missouri River to take care of the hog 
supply from the farms in the western plain 
country. The advent of refrigeration in the 
1870's released pork production from its sea- 
sonal dependence and insured to the consumer 
a constant supply of fresh meat and to the pro- 
ducer a ready market at all times of the year. 
The so-called razor backed hog, tall and long 
bodied with a long head and long ears, familiar 
to the America of the early nineteenth century, 
was a far different animal from the improved 


type of lard hog of modem times, which has 
been produced by a process of crossing purebred 
boars with mongrel sows. 

Since 1900 hog production in the United 
States has remained centralized in the corn belt. 
Because hogs are used so largely to convert com 
into pork, the hog profit on the production side 
depends upon the existence of a proper relation 
between the prices of the two commodities. 
This has been called the com-hog price ratio 
and for a number of years 1 1 .67 bushels of Num- 
ber 2 corn were equal in value to 100 pounds of 
hog on the Chicago market. This relation be- 
tween hog and corn prices has produced the 
so-called hog cycle, of four or five years’ dura- 
tion, during which production has gone through 
a regular round of expansion and contraction. 
As Larmer {Financing the Livestock Industry, p. 
39-40) has described it: “Breeding at any given 
time is determined by the profit made from hogs 
during the preceding year . . . about one and a 
half years after hog prices touch their peak in 
relationship to corn prices, hog breeding reaches 
a maximum. This produces a surplus of hogs a 
year or more later. . . . Breeding, however, does 
not reach a low point until some time after the 
hog-corn price ratio has begun to rise again. . . . 
The relatively short swing of the whole cycle is 
due to the fact that the volume of hog produc- 
tion can be accelerated very rapidly. . . . Con- 
trasted with cattle, hogs are bred young and 
reproduce before they are one year old. This is 
made possible by a gestation period of only no 
days. Moreover . . . hogs produce litters aver- 
aging six to eight pigs, and through careful 
feeding a sow may produce successfully two 
litters of pigs each year.” 

Two other factors, both of which are peculiar 
to the industry, influence hog prices: the exist- 
ence of a large export surplus and the fact that 
a considerable portion of the annual product 
goes into storage. Changes in foreign markets 
are naturally bound to affect domestic hog 
prices. Again, because only 60 percent of the 
hog crop is marketed in the six months following 
every November, cold storage is necessary for 
the remainder. The meat packer is therefore 
called upon to act as the risk carrier while he 
takes care of the storage function from a time 
of plenty to one of deficiency. 

Fully 80 percent of the hogs marketed in the 
United States pass through the public stock- 
yards, the largest of which are located in the 
com belt. The five principal hog markets are at 
Chicago, East St. Louis^Omaha, Kansas City 
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and Indianapolis. The United States Depart- 
ment of Agriculture lists the following as being 
the most important present day methods of 
marketing hogs: (i) producer shipments, includ- 
ing shipments to central markets, direct sale to 
packers and slaughter and sale of products by 
farmers; (2) local sale to the country drover or 
buyer, to the packer buyer and to the local 
butcher; (3) cooperative marketing through 
shipping associations and through auction sales. 

More than half the hogs marketed in the 
United States are sold by the producer in the 
country, the rural buyer being the most impor- 
tant single marketing agency at work here. His 
strength has been based on his ability and will- 
ingness to buy small lots, to pay cash and to 
assume the entire risk. The recent appearance 
of the cooperative shipping association, how- 
ever, has begun to cut seriously into the country 
buyers’ activities, because these groups are also 
willing to buy small lots and at a lower cost. 
Because of these apparent advantages of coop- 
erative shipping the cooperative marketing of 
hogs is increasing. 

The prospects for the livestock industry 
throughout the world are bound up with the 
future of the food supply. There are many fac- 
tors to be considered, a large number of which 
cannot be estimated statistically. It is certain, 
however, as R. J. McFall points out (The 
World^s Meat)y that the livestock industry will 
expand and consolidate on the basis of increased 
efficiency, which is necessary not only in pro- 
duction but also in the marketing process. Those 
who state that meat is seriously decreasing in 
importance as a food have overlooked the fact 
that there has been increased consumption in 
Europe during the past century in spite of the 
fact that meat was growing more costly than 
grains. It is unlikely that sheep production will 
continue to be confined solely to the pioneer 
fringe. Hog production may be expanded in 
certain areas of South America, Africa and 
southeastern Europe, while with the increase in 
dairying there will probably be an expansion of 
hog raising as a subsidiary industry. The pro- 
duction of beef will in all likelihood become 
more closely linked with general farming and 
with dairying. Much land which is today fit only 
for pasturage can be made more profitable and 
used for breeding herds. In the most highly 
cultivated areas it is likely that the less efficient 
types of livestock will give way to the more 
efficient. More intensive animal husbandry may 
require more labor per unit. The future of the 
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livestock industry is dependent not so much 
upon some changing fashion in human diet as 
upon a process of readjustment to the economic 
changes which are rapidly forcing all human 
activities to a new and lower price level. The 
rewards of the future will go to the most scien- 
tifically operated food industry. 

Rudolf A. Clemen 
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LIVINGSTON, EDWARD (1764-1836), 
American jurist, diplomat and statesman. After 
successful practise at the bar and three terms in 
Congress, in 1801 Livingston was appointed 
mayor of New York and federal district attorney. 
He reformed the rules of procedure of the may- 
or’s court and published in 1803 a volume of 
opinions delivered therein. Livingston removed 
to New Orleans in 1804. His fame as a jurist rests 
largely upon his elaborate penal code, which 
foreshadowed nearly every reform in penology 
in the last half century. Sir Henry Maine called 
him “the first legal genius of modem times.” 
After six years in the House of Representatives 
and two in the Senate Livingston became in 1831 
secretary of state under Jackson. He wrote Jack- 
son’s nullification proclamation and conducted 
important negotiations concerning the Maine 
boundary and the young Latin American na- 
tions. From 1833 to 1835 he served as minister 
to France. Charged to secure pa5rment of the 
American spoliation claims, Livingston found 
the French authorities intransigent but con- 
ducted the negotiations with dignity and ability 
until convinced that the effort was futile. 

Milledge L. Bonham, Jr. 
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LIVINGSTON, ROBERT R. (1746-1813), 
American jurist, statesman and scientist. Liv- 
ingston was one of the drafters of the Declara- 
tion of Independence and chairman of the com- 
mittee which drafted the first constitution of 
New York. In France and America he fostered 
experiments in steam navigation, contributed 
largely to Fulton’s success and invented a steam 
engine. He introduced merino sheep into Amer- 
ica, studied breeding and popularized gypsum 
as a fertilizer. Chancellor of New York from 
1777 to 1801, he organized his court, formulated 
its procedure and by his decisions and rulings 
laid the foimdations for the equity jurisprudence 
of that state. First federal secretary for foreign 
affairs from 1781 to 1783, he organized the de- 


partment well, conducted it skilfully and directed 
the peace negotiations, thus preparing the way 
for the federal Department of State. In the New 
York Convention of 1788 he secured the passage 
of a resolution that no vote should be taken upon 
any part of the federal constitution until the 
whole had been considered, thereby preventing 
its defeat by the concentration of the opposition 
upon the most unpopular features. As minister 
to France from 1801 to 1804 he was instructed 
by Jefferson to purchase New Orleans. He was 
offered the whole of Louisiana, and as a result of 
negotiations during the time he was awaiting the 
necessary powers he secured the territory for the 
price of 80,000,000 francs; when Monroe arrived 
with the necessary authority, the treaty was 
ready for signing. 

Milledge L. Bonham, Jr. 
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LIVINGSTONE, DAVID (1813-^3), British 
missionary and explorer. Livingstone was sent 
out to Africa in 1840 by the London Missionary 
Society. When in 1851 he discovered that the 
Arab slave trade was spreading far into central 
Africa and blighting the prospects of missionary 
effort and all other civilizing work, he became 
convinced that this “open, running sore of the 
world” could be healed and the civilization of 
mid -Africa promoted only by Europeans present 
on the spot. Henceforward he persistently advo- 
cated a policy of commerce, colonization and 
Christianity. His historic journey across the con- 
tinent (1854-56) and his Zambesi expedition 
(1858-64), which discovered Nyasaland, were 
undertaken with the purpose of finding a prac- 
ticable route for colonists and traders into the 
interior. His search for the sources of the Nile 
(1866-73) was also prompted by the idea that 
geographic knowledge was a necessary prelude 
to commerce and colonization. He returned to 
Britain in 1856-57 and again in 1864. On both 
occasions his simple personality, his speeches 
and writings together with the fame of his ex- 
ploits aroused public interest in the campaign 
against the slave trade and thus determined to 
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a considerable extent the character of the British 
attitude toward central and east Africa. Largely 
as a result of the deep impression he made on 
public opinion the British government was stim- 
ulated to secure in 1873 a treaty from the sultan 
of Zanzibar prohibiting all export of slaves and 
closing all public slave markets throughout the 
latter’s dominions. The settlement of mission- 
aries and traders in Nyasaland (1875-80) fol- 
lowed by the establishment there of a British 
protectorate was the direct outcome of his doc- 
trine. The pursuit of the slave traders inland 
was one of the primary motives for the occupa- 
tion and acquisition of British East Africa 
(Kenya and Uganda) which began in 1890. Only 
Cecil Rhodes has influenced British policy in 
Africa to as great an extent as Livingstone. It 
may be said that the best features of British 
administration from the Sudan to the Zambesi 
have been inspired largely by his idealistic atti- 
tude toward the African people. 
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LIVY (Titus Livius) (59 B.C.-17 a.d.), Roman 
historian. Bom at Padua Livy passed his life 
almost entirely at Rome, where, averse to a 
public career, he devoted himself to study. Al- 
though a moderate republican he was a friend of 
Augustus. Among his productions were philo- 
sophical and rhetorical works of popular char- 
acter, now lost. His principal work, consisting of 
142 books, is the history of Rome, Ab urbe con- 
dita, extending from the origins of the city (753 
B.c. according to Varro) to the death of Drusus 
in 9 B.c. It was probably interrupted by the 
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author’s death. Thirty-five books are now ex- 
tant; the first ten go almost to the end of the 
Third Samnite War in 293 B.c. and the twenty- 
first to the forty-fifth extend from 218 B.c. to 
167 B.C.; that is, from the beginning of the Sec- 
ond Punic War to the end of the Third Mace- 
donian War. The remainder are known to us 
only as brief summaries. 

Livy is famous among the ancients for his love 
of truth. The part of his history that has been 
preserved is not, however, that which best testi- 
fies to his worth as a historian. He never made 
direct use of documents nor did he always apply 
criticism to the written sources upon which he 
based his work. The Roman annalists whom he 
follows (as Valerius Antias and Licinius Macer) 
are in general among the later and less truth- 
ful. His Greek source, Polybius, however, whom 
he follows for the history of the struggle between 
Greeks and Romans, is of greatest value. He 
lacked concrete vision of the development of 
Roman power, topographical knowledge that 
would render his accounts of wars and battles 
comprehensible and a thorough knowledge of 
ancient Roman public law. His worth is in his 
style and in the clarity of his narrative, which 
make his work an epic of Roman glories, the 
more effective since they are combined with a 
stirring and almost fearful perception of the 
decadence of his time. 

In antiquity Livy’s fame was very great, even 
though his work was current chiefly in larger or 
smaller compendia; in the Middle Ages he was 
celebrated by Dante as “Livius who does not 
err”; in modem times there has taken place a 
strong reaction, beginning even before Niebuhr, 
against the authenticity of his statements. Al- 
though these have been necessarily submitted to 
severe criticism, his work will nevertheless al- 
ways remain of great importance as a source of 
ancient Roman history and as suggestive testi- 
mony of the ancient grandeur of Rome. 

Gaetano De Sanctis 

Works: Ab urbe condita, ed. by Wilhelm Weissenborn, 
H. J. Muller, and Otto Rossbach, 10 vols. (znd-ioth ed. 
Berlin 1880-1924); Titi Livi Ah urbe condita, ed. by 
R. S. Conway and W. C. F. Walters, Scrip torum 
Classicorum Bibliotheca Oxoniensis, vols. i-iii (Ox- 
ford 1914-29); Livy, original Latin and translation by 
B. O. Foster, Loeb Classical Library, vols. i-v (Lon- 
don 1919-29). 

Consult: Schanz, Martin von, Geschichte der rSmischen 
Utteratur, 4 vols. (3rd ed. Munich 1907-20) vol. ii, 
pt. i, p. 417-43; Taine, H., Essai sur Tite Live (5th 
ed. Paris 1888); Soltau, W., Livius Gesckichtswerk 
(Leipsic 1897); Nissen, H., Kritische Untersuchungen 
iiber die Quellen der vierten und filnften Dekade des Livi- 
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us (Berlin 1863); Kahrstedt, U., Die Annalistik von 
Livius, B, xxxi-XLV (Berlin 1913); Peter, Hermann, 
Wahrheit und Kunst; Geschichtschreibung und Plagiat 
im klassischen Altertum (Leipsic 1911) p. 350-63; 
Frank, Tenney, Life and Literature in the Roman 
Republic , University of California, Sather Classical 
Lectures, vol. vii (Berkeley 1930) ch. vi; Shotwell, 
J. T., An Introduction to the History of History (New 
York 1922) ch. xxi. 

LLORENTE, JUAN ANTONIO (1756-1823), 
Spanish ecclesiastic and historian. Llorente had 
been ordained and had begun his career as a 
politician and lawyer in church and state, when, 
according to his own account, he abandoned ul- 
tramontanism and adopted the philosophy of 
reason. He entered the service of the Inquisition 
in 1785 and from 1789 to 1791 served as secre- 
tary of the Inquisition of Madrid. He was an ad- 
herent of several “enlightened” ministers of 
Charles rv and later supported Joseph Bona- 
parte. Llorente is an outstanding example of a 
tendency, widespread in eighteenth century 
Spanish historiography, to make much use of 
archive material largely in order to justify or 
condemn the many political and other changes of 
the times; he makes pretensions of extensive 
documentation, for example, in various works 
favoring restriction of papal and regional privi- 
leges. In 1809 he undertook under French 
patronage a study of the archives of the Inquisi- 
tion, which was followed by a series of works 
culminating in the not very well ordered 
Histoire critique de V Inquisition d'Espagne (4 vols., 
Paris 1817-18; Spanish ed., 10 vols., Madrid 
1822; abridged English translation, i vol.’, 2nd 
ed. London 1827). In these studies Llorente 
charged that the Spanish Inquisition, established 
against popular will because of royal cupidity 
and papal ambition, frequently became an in- 
strument of royal despotism; that, however, be- 
cause of the secrecy of its procedure it often 
constituted an imperium in imperio\ and, finally, 
that it was one of the principal causes of the in- 
tellectual and economic decline of the nation. 
These views were on the whole current both in 
Spain and abroad as a result of political and in- 
tellectual developments especially during the 
eighteenth century. Llorente 's work gained its 
significance chiefly from its supposed authorita- 
tiveness in the descriptions of the inquisitional 
methods and the numerous persecutions and 
trials of great statesmen, scholars and church- 
men, some of whom were later canonized; the 
total number of victims of the Inquisition, which 
he calculated by absurd methods, reached appall- 


ing figures. Llorente ’s influence was apparent as 
early as 1812 in the report of the commission 
which recommended to the Cortes of Cadiz the 
abolition of the Holy Office. His studies served 
to substantiate the views of the liberal politicians, 
historians and sociologists of the nineteenth 
century as to the origin of the national ills, views 
which were widely held abroad also, and to per- 
petuate the dark representations of Spain which 
had originated in the international conflicts of an 
earlier era. Among a series of Catholic apologists 
seeking to refute Llorente was the great scholar 
Mendndez y Pelayo, who despised him as a 
traitor and irreligious hypocrite and accused him 
of bad faith. Although less partial students also 
have considered Llorente ’s work to be prejudiced 
and premature they liave not agreed as to its 
relative trustworthiness. To some of them it has 
remained the beginning of serious documented 
study of the subject. 

Max Levin 

Works: Noticia biogrdfica de ... J. A. Llorente^ 6 
memorias para la historia de su rida^ escritas por il 
mismo (Paris 1818); Noticias historicas de las tres pro^ 
vincias Vascongadas, 5 vols, (Madrid 1806-08); Me- 
moria historica sobre qual ha sido la opinion nacional de 
Espaha acerca del tribunal de la Inquisictdn . . . (Madrid 
1812); Memorias para la historia de la revolucidn 
espahola, 3 vols. (Paris 1814-16); Discursos sobre una 
constitucidn religiosoy considerada como parte de la civil 
nacional (Paris 1819; rev. ed. Burdeos 1821). 

Consult: Mahul, A., in Revue encyclopddique, vol. xviii 
(1823) 25-51; Men6ndez y Pelayo, M., Historia de los 
heterodoxos espaholes, 3 vols. (Madrid 1880-82, new 
ed. 1911-18); Schafer, Ernst, Beitrdge zur Geschichte 
des spamschen Protestantismus und der Inquisition im 
sechzehnten Jahrhundert, 3 vols. (Giitersloh 1902); 
Fr6d6ricq, Paul, Introduction to the French edition of 
Lea, H. C., A History of the Inquisition of the Middle 
AgeSy 3 vols. (New York 1888), tr. into French by S. 
Reinach (Paris 1900-02) vol. i, p. v-xxvii. 

LLOYD, HENRY DEMAREST (1847-1903), 
American reformer. Lloyd was bom in New 
York City, attended Columbia College and 
Columbia Law School and after three years* 
practise at the bar accepted a post on the Chicago 
Tribune in 1872. For more than a decade he 
served the Tribune on its literary, financial and 
editorial desks. In 1885, thanks to a competence 
that had been settled on his wife by her father, 
he was able to retire from active newspaper 
work and devote himself to public affairs. Dur- 
ing the rest of his life he was the stalwart friend 
of all victims of economic oppression, defending, 
for example, the Chicago anarchists, supporting 
the Pullman strike, throwing in his lot with the 
Populist movement and championing trade 
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unionism, the eight-hour day and the fight on 
child labor. In a group of articles published be- 
tween 1 88 1 and 1884 Lloyd had already indi- 
cated his awareness of the transformation which 
was being effected in American economic life by 
the development of monopoly; this triumph of 
concentration he was to make the central theme 
of his chief work, Wealth against Commonwealth 
(New York 1894), a carefully documented, real- 
istic study of the methods by which the Stand- 
ard Oil Company had succeeded in stifling com- 
petition. It was Lloyd’s hope that such an analy- 
sis would arouse the American people to an ap- 
preciation of the growing peril of concentration 
and force the extension of government owner- 
ship to all fields “in which private sovereignty 
has become through monopoly a despotism over 
the public.” While in 1898 he was ready to ad- 
mit that his message had “penetrated only a 
short distance through the hippopotamus hide 
that protects the sensibilities of the people,” he 
did not despair of the democratic processes, re- 
fusing to accept socialism’s whole program be- 
cause he was opposed to confiscation and the 
doctrine of the class struggle. Lloyd was eagerly 
interested in reform in Great Britain and Ire- 
land, where he saw in “labor copartnership” 
(producers’ cooperatives) and welfare capitalism 
the answers to the inequalities of private prop- 
erty; in New Zealand, where he found in the 
compulsory arbitration court the solution for in- 
dustrial strife; in continental Europe, where ad- 
vocates of agrarian credit systems and coopera- 
tive marketing agencies hoped to assure the 
permanence of a free small landholder class; in 
Switzerland, where the establishment of the ini- 
tiative and referendum, government railroad and 
a state alcohol monopoly already more than 
hinted at the spirit and the forms of the demo- 
cratic commonwealths of the future. Lloyd put 
accounts of these hopeful journeys into a series 
of books: these were to be the signposts for in- 
telligent Americans in search of the “new con- 
science.” Lloyd was both the first and the finest 
example of the muckrakers and reformers of the 
two decades from 1890 to 1910. 

Louis M. Hacker 

Works: A Strike of Millionaires against Miners ^ or. The 
Story of Spring Valley (Chicago 1890); Labor Co- 
partnership : Notes of a Visit to Cooperative Workshops^ 
Factories and Farms in Great Britain and Ireland (New 
York 1898); A Country without Strikes: a Visit to the 
Compulsory Arbitration Court of New Zealand (New 
York 1900); Newest England: Notes of a Democratic 
Traveller in New Zealand (New York 1900); A Sov- 
ereign People^ a Study of Stoiss Democracy ^ edited by 
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J. A. Hobson (New York 1907). Some of Lloyd’s 
articles, addresses and lectures were published post- 
humously in Man, the Social Creator (New York 
1906), Men, the Workers (New York 1909), Mazzini 
and Other Essays (New York 1910), and Lords of In- 
dustry (New York 1910). 

Consult: Lloyd, Caro, Henry Demarest Lloyd, 1847- 
1903: a Biography, z vols. (New York 1912). 

LLOYD, WILLIAM FORSTER (1795-1852), 
English economist and minister of religion. 
Lloyd was educated at Westminster School and 
elected to a studentship at Christ Church, Ox- 
ford University, in 1812. He became successively 
reader in Greek and lecturer in mathematics at 
Christ Church and in 1832 succeeded Whately 
as Drummond professor of political economy. 
In 1834 he was made a fellow of the Royal So- 
ciety. After having held his chair for five years, 
as was customary at that time he retired to a 
living. 

Lloyd’s most notable contribution to econom- 
ics is contained in his Lecture on the Notion of 
Value, as Distinguishable Not Only from Utility 
but Also from Value in Exchange delivered in 
1833. This lecture gives, so far as is known, the 
first application of marginal analysis to explain 
the relation between utility and value in ex- 
change. Although he does not use the terminol- 
ogy of later marginal theory he clearly distin- 
guishes between total utility and marginal utility 
and shows that value is proportional to the pres- 
sure of want for the last increment of a conunod- 
ity. The central idea is expounded with great 
lucidity and abundantly illustrated by example 
and analogy. His remaining eleven lectures, 
which he published in compliance with the stat- 
ute governing his professorship, deal with the 
population problem and the poor laws. While 
accepting Malthus’ main position with regard to 
the pressure of population on the means of sub- 
sistence, he none the less found good reasons for 
advocating a generous system of poor laws and 
was entirely opposed to the spirit of the Poor 
Law Amendment Act of 1834 and to the wave of 
opinion which that act represented. 

Lloyd’s style is scholarly and luminous; his 
reasoning clear and cogent. Although he never 
employs mathematical symbols, his economic 
analysis reveals his mathematical training. He 
was evidently a humane man, keenly alive to the 
sufferings of his age. 

R. F. Harrod 

Important works: Prices of Com in Oxford in the Be- 
ginning of the Fourteenth Century: Also from the Year 
1583 to the Present Time (Oxford 1830); Lectures on 
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Population^ Value^Poor-laws and Rent (London 1837). 
The “Lecture on . . . Value” is reprinted in Economic 
History (a Supplement to the Economic youmal)^ vol. i 
(1926-29) 168-83. 

Consult: Seligman, E. R. A., Essays in Economics (New 
York 1925) ch. iii. 

LOANS, INTERGOVERNMENTAL. Inter- 
governmental loans represent a form of financial 
assistance rendered by one government to an- 
other, usually in consideration of some actual or 
anticipated advantage to the lending country. 
This advantage may be direct, as in the case of 
financial assistance rendered to an ally in pursuit 
of a common war, or indirect, as when the grant- 
ing of loans is aimed at preventing the financial 
and economic collapse of a state, whether be- 
cause that state is an ally whose strength must be 
upheld or because its geographical, political and 
economic situation is such that its collapse might 
undermine the stability of neighboring states, 
the lending state included. More recently the 
use of intergovernmental loans has been sug- 
gested as a means of preventing violent aggres- 
sion by a strong upon a weaker nation. 

There are several types of intergovernmental 
financial assistance: the direct loan of money by 
one government to another, in which the cred- 
itor state procures the funds to be handed over 
to the borrowing state and bears the full risk in 
case of the latter’s insolvency; the loan con- 
tracted by a group of states jointly and severally 
responsible — an extremely rare practise in inter- 
governmental finance; and government loans 
floated in a foreign market with the guaranty of 
the foreign government. This guaranty may be 
moral or legal: if moral, the guarantor’s respon- 
sibility generally does not extend beyond the 
obligation to use pressure upon the borrowing 
state to assure the regular fulfilment of the terms 
of the loan; if legal, the guarantor state assumes 
the legal obligation to pay in case the borrowing 
state defaults. The guaranty frequently carries 
with it provisions for assigning specific sources 
of revenue for the payment of the loan and sel- 
dom imposes any real burden upon the guaran- 
tor state. Still another type of intergovernmental 
financial assistance is the subsidy; that is, the 
outright payment of a sum of money by one 
government to another without stipulation as to 
payment of interest or repayment of principal. 
This form of financial assistance has serious 
drawbacks. The government offering a subsidy 
is soon likely to meet with determined opposi- 
tion on the part of taxpayers; and, on the other 
hand, the receiving of funds without obligation 


to repay is conducive to wasteful expenditure on 
the part of the subsidized state. The subsidy is 
practically unknown today. All forms of financial 
assistance which involve the creation of indebt- 
edness require the authorization of the legisla- 
tive organs of the countries concerned. 

Direct intergovernmental loans occur in times 
both of war and of peace. In the latter case, which 
is relatively rare, they are usually contracted for 
definite economic ends. Instances of direct loans 
in peace time are the loan of 20,000,000 gold 
crowns advanced by the Swiss government to 
Austria in 1923 to be used in the work of finan- 
cial reconstruction, and the numerous short term 
advances made after the World War by certain 
European powers to Austria, Hungary and other 
central and southeastern European states as tem- 
porary assistance until more satisfactory long 
term loans could be arranged. The repayment of 
these loans offers no difficult problem; they are 
small in amount and since they are applied to an 
economic purpose they usually strengthen the 
financial position of the debtor state and enable 
it to discharge its obligations. They involve, 
however, the danger of the possible political 
subordination of the debtor to the creditor state. 
Under the pretext of assuring the repayment of 
the loans there may be established — not only 
over the finances of the borrowing state but even 
over its political activity — an organization of 
control which may eventually lead to a disguised 
protectorate. In order that such consequences 
may be avoided there have been devised inter- 
national loans, advanced or guaranteed by sev- 
eral states; in this way any one state is prevented 
from acquiring and exercising a preponderant 
influence over the debtor state and the loan oper- 
ations are given the character of real financial as- 
sistance, furnished in the interest of the borrow- 
ing state and of the community of nations. 

Direct intergovernmental loans are of far 
greater importance in times of war. They usually 
occur among allied governments and constitute 
the quickest method of placing funds at the dis- 
posal of the borrowing government, which is 
thus released from the necessity of making large 
remittances abroad at a time when its financial 
resources are strained and its means of intema- 
tioital payments seriously reduced or non- 
existent. Since such a loan is made at a definite 
rate of interest and its repayment is usually tak- 
en for granted for the time being, public opinion 
in the creditor country is likely to be favorably 
disposed toward the transaction. The funds are 
ordinarily employed in paying for purchases of 
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war materials and food supplies in the lending 
country, and economic activity is accordingly 
stimulated. Furthermore as the money lent by 
the government remains in the country, the 
problem of transfer — ^the most serious problem 
in international payments — is avoided, at least at 
the outset of the transaction. 

The first major instances of direct intergov- 
ernmental loans in times of war were those ad- 
vanced by the French government to the United 
States during the War of Independence. The 
amount of the several loans contracted between 
the years 1777 and 1783 was spent almost en- 
tirely in France in payment for supplies. The 
debts were completely repaid in 1795, in part by 
means of direct payment to the French govern- 
ment and in part through the transfer of funds to 
its account in the United States; these it used in 
payment of its American obligations. The fol- 
lowing are instances of direct loans in the nine- 
teenth century: the loan of ^£600,000 by Great 
Britain to Portugal in 1809, to be repaid in an- 
nual instalments at the rate of ^£57,170; and the 
loan of £2y0O0f000 by Great Britain to Sardinia 
in 1855, to be used in equipping an army of 
1 5,000 men to serve against Russia in the Crime- 
an War. Portugal paid its annuities until re- 
lieved from further payments by the Treaty of 
Vienna in 1815. Sardinia’s repayments were at 
an annual rate of £80,000; by 1869 it had repaid 
£1,100,000 and still owed £1,662,547 the 
principal. 

Intergovernmental loans found their widest 
application during the World War. This period 
offers the most remarkable instances of direct 
loans in war time, not only because of the size of 
the sums and the range of the countries involved 
but also because of the political and economic 
difficulties besetting the liquidation of the loans. 
The series of war loans was initiated by Russia, 
which in October, 1914, applied to Great Britain 
for financial assistance. In 1915 France, Great 
Britain and Russia established the principle of 
pooling their financial and military resources. In 
the same year France sent gold to England on 
demand of the Bank of England in order to en- 
able the British government to pay for purchases 
made in conunon for the account of the Allies. 
Some months later France demanded in turn 
the opening of credit for 1,500,000,000 francs. 
The gold sent to England was to be returned 
after the war, after the repayment of the credits 
advanced to France. The French government re- 
mitted to the British government non-negotiable 
short term Treasury ci[rafts, renewable and re- 


payable not later than one year after the conclu- 
sion of peace, which were to bear interest at 
the same rate as that paid by the British govern- 
ment on its loans. France and England extended 
loans to BeIgium,Russia,Serbia, Italy, Rumania, 
Greece and other countries. With the financial 
exhaustion of France, Great Britain alone con- 
tinued to make loans. Beginning in 1917, when 
it entered the war, the government of the United 
States became the principal creditor of the Al- 
lied countries. It loaned at first only to England, 
which in turn distributed among the Allies the 
funds thus obtained. Later the United States 
loaned directly to the various associates. After 
the Armistice the United States continued to 
make direct loans, which were used in payment 
for the purchase of American war supplies left in 
Europe, in financing the shipment of food to 
starving European countries and in the task of 
general economic and financial rehabilitation of 
Europe. The war loans as well as the post- 
Armistice loans were acknowledged by the remis- 
sion of Treasury bonds bearing the signature of 
the borrowing state and carried stipulations as to 
interest and date of repayment. The accompany- 
ing table gives the structure of the interallied 
debts. 

When the loans were undertaken little or no 
attention was paid to the economic difficulties 
involved in making large international payments. 
The borrowing governments expected that com- 
mon victory would make the settlement easy: 
the conquered would pay the expenses of the 
war. During the negotiations of the peace trea- 
ties nothing was stipulated regarding the settle- 
ment of intergovernmental loans. After some 
years, however, the United States raised the 
question of repayment. In 1922 the foreign debt 
funding bill passed by Congress reaffirmed the 
principle of unconditional payment of interest 
and principal and provided for the refunding of 
the Allied debts by the issue of securities with 
maturity of twenty-five years, bearing an interest 
rate of not less than 4^ percent, the rate paid by 
the United States government on its domestic 
war loans. This act called into being the fund- 
ing debt commission, which initiated a series of 
funding agreements between the United States 
and the European debtor countries. While all 
agreements specify the repayment of the prin- 
cipal, they deviate from the original provision of 
the funding debt bill vdth respect to the period 
of repayment and rate of interest; repayment is 
distributed over sixty-two years, while the in- 
terest rate, in all agreements lower than the 
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Nominal Position of Interallied and Relief Debts at the End of 1924 
(In millions of dollars at the rate of exchange of Dec. 31, 1924) 


Debtor Governments 

Total 


To Whom Owed 





United States 

Great Britain 

Canada 

France 

Italy 

Great Britain 

4554 

4554 

— 

— 

— 

— 

British Empire other than 
Great Britain and Canada 

622 


622 


_ 

, 

France 

6911 

4138 

2767* 

6 

— 

— 

Italy 

4755 

2097 

2639* 

— 

19 

— 

Belgium 

579 

472 

43 

6 

58 

— 

Russia 

3872 

252 

32670 

— 

353 

— 

Poland 

254 

179 

23 

— 

49 

3 

Czechoslovakia 

15s 

116 

2 

— 

29 

8 

Portugal 

104 

— 

104 

— 

— 

— 

Jugoslavia 

308 

64 

149 

— 

94 

X 

Rumania 

268 

45 

134 

20 

62 

7 

Austria 

”3 

30 

51 

— 

18 

14 

Greece 

154 

17 

99 

8 

30 

— 

Estonia 

18 

17 

I 

— 

— 

— 

Armenia 

20 

15 

5 

— 

— 

— 

Belgian Congo 

17 

— 

17 

— 

— 

— 

Finland 

9 

9 

— 

— 

— 

— 

Lithuania 

6 

6 

— 

— 

— 

— 

Latvia 

i ^ 

6 

— 

— 

— 

— 

Hungary 

2 

2 

— 

— 

— 

— 

Grand total 

22,727 

12,019 

9»923 

40 

71a 

33 

♦ Net. 

Source: National Industrial Conference Board, The Inter-ally Debts and the United States (New York 192S) P. 25 . 



original 4J percent, varies in the different agree- 
ments in accordance with a hypothetical “capac- 
ity to pay” of the respective countries. Thus the 
agreement with Great Britain specifies 3 percent 
for the first ten years and 3^ for the remainder of 
the period. In the Belgian agreement the pre- 
Armistice debt bears no interest, the post- 
Armistice debt is charged with a small but grad- 
ually increasing rate of interest, reaching 3^ per- 
cent in the eleventh year and remaining at that 
level thereafter. In the agreements with Italy and 
France the debts carry no interest for the first 
five years; the interest rate rises from | percent 
to 2 percent in the case of Italy and from i per- 
cent to 3J percent in the case of France. The 
agreements with minor debtors follow in gen- 
eral the lines of settlement laid down in the 
agreement between Great Britain and the 
United States. Great Britain at first favored gen- 
eral cancellation of all war. debts. Confronted, 
however, with the policy of the United States, it 
concluded funding agreements with its debtors, 
having previously laid down the principle that 
under no circumstances would it collect more 
from its debtors than the amount of the pay- 
ments which it would be called upon to make to 
the United States. France too concluded funded 
agreements with its debtors. 

The repayment of intergovernmental loans of 


such magnitude, however, gives rise to a series 
of political, economic and financial difficulties. 
Even assuming a formal willingness of the debtor 
governments to live up to the terms of the agree- 
ments, public opinion in the debtor countries 
generally contests the very principle of the loans, 
claiming that their proceeds were spent in the 
common interests of the debtor and creditor 
countries. In the case of the interallied debts the 
moral claim is strengthened by the fact that the 
European debtor states made greater physical 
sacrifices than the principal creditor, the United 
States, which made only a late entrance into the 
war. Even though these claims have no legal 
validity they have great moral force. Moreover 
the long period of amortization made necessary 
by the huge sums involved places the burden of 
repayment upon new generations, which will 
increasingly resent the payment of annuities. 

Still more serious are the economic and finan- 
cial difficulties of repayment. The raising of the 
annuities adds to the fiscal burden of the im- 
poverished debtor countries. Furthermore the 
funds raised by the debtor governments are in 
national currency and must be converted into 
foreign exchange acceptable to the creditor na- 
tion. The only way to obtain international means 
of pa3nnent is by selling merchandise and serv- 
ices abroad; but in doing so the debtor countries 
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are confronted with the opposition of all the 
other countries, the creditor country included, 
for no state will permit its markets to be invaded 
by the exports of the debtor states. There is little 
doubt that the attempts to collect the war debts 
aggravated the general policy of excessive pro- 
tectionism characteristic of the post-war period 
and contributed largely to the general economic 
crisis which set in in 1929. The serious fall in 
prices after that year further added to the burden 
of indebtedness, both because of the disastrous 
effect of the falling price level on international 
trade, the main source of international payments, 
and because of the general appreciation of the 
monetary unit in terms of purchasing power. 

An additional source of difficulty is the link 
between the Interallied debts and the reparation 
payments (see Reparations). Although the 
United States officially refuses to recognize any 
connection between these two categories of 
indebtedness — a position which is undoubtedly 
correct from the strictly legal point of view — it is 
nevertheless increasingly evident that the con- 
nection is vital. It is not likely that the European 
countries will continue to pay the United States 
unless they receive the payments due to them 
from Germany, and it is still less likely that Ger- 
many will ever resume payments on account of 
reparations. Although in 1932 the United 
States is still adhering officially to the principle 
of payment of debts, a revision of the debt prob- 
lem appears inevitable. The Hoover moratorium 
of 1932 suspending the payment of intergovern- 
mental debts is an expression of the impasse 
which has been reached in the attempt to collect 
the war loans. 

Of wider application than direct loans are 
government loans floated in a foreign country 
with the guaranty or recommendation of that 
country. Debts so contracted are called com- 
mercial as distinguished from direct intergov- 
ernmental war loans, which are referred to as 
political debts. Governments appear more dis- 
posed to repay the former than the latter. The 
suspension of a political debt or the refusal to 
pay it does not jeopardize the credit of a state: 
it is always easy to find pretexts to justify the 
non-payment or to insist upon a reduction or 
cancellation. On the other hand, in the case of 
commercial debts contracted with individuals or 
private banking institutions suspension of pay- 
ment or demand for total or partial cancellation 
signifies state bankruptcy with all its disastrous 
consequences to the credit standing of the coun- 
try. It is largely because of this circumstance 


that governments desirous of lending financial 
assistance to foreign governments prefer the 
form of a loan advanced by private financiers 
backed by governmental guaranty. The inter- 
vention of the government may manifest itself in 
the form of moral pressure on the financial com- 
munity to finance the loan or may be confined to 
a mere authorization of the loan issue. Whatever 
the form adopted, the state is not the direct 
lender; the debt is consequently commercial and 
is more difficult to repudiate than a political 
debt. 

This form of financial assistance is used only 
rarely in times of war. In 1795 Great Britain 
guaranteed the payment of interest on a loan 
amounting to ^4,600,000 floated on the London 
market by the emperor of Germany, who in turn 
undertook to employ at least 200,000 Austrian 
soldiers in the war against France. The pay- 
ments were made for three years, after which 
England was obliged to assume the services of 
the debt. In 1797 a new agreement was con- 
cluded for the guaranty of a loan of 1,620,000 
francs in order to reimburse the English govern- 
ment for its advances. Austria did not pay the in- 
terest and the English Exchequer carried the full 
amount. The debt was finally liquidated in 1823. 
Another instance of governmental guaranty of a 
loan floated by another government is offered by 
the Turkish loan of 1855. In order to stimulate a 
more vigorous prosecution of the Crimean War 
on the part of Turkey, France and Great Britain 
jointly guaranteed a loan of £^,000,000 to that 
country, issued in London and secured by 
specific Turkish sources of revenue. In case of 
default Great Britain was to assure the payment 
of interest and principal with a recourse against 
France. Turkey was to reimburse both countries. 
The obligations of the loan were regularly dis- 
charged until 1875, when they were first reduced 
and then suspended. From 1876 the British gov- 
ernment assured the payment of the obligations 
and in 1879 France was called upon by England 
to furnish its contribution. The financial liquida- 
tion of Turkey in 1880 led to the organization of 
international financial control, under which 
Turkey was able to pay the obligations of the 
loan until the World War. 

Loans guaranteed by governments are more 
frequent in times of peace. The guaranty is given 
either in order to aid a state in financial distress, 
usually at the close of an unsuccessful war, or in 
order to manifest an assumed protectorate over 
it. One of the earliest instances of such loans was 
that to Greece in 1833, when that country was 
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financially exhausted by the War of Independ- 
ence. In order to stabilize the new kingdom 
and furnish it with financial resources France, 
Great Britain and Russia guaranteed a loan of 
60,000,000 francs. It was issued in three sections, 
British, French and Russian, each power guar- 
anteeing a third of the services of the loan. The 
payments by Greece were irregular until they 
were definitely secured in 1859 by the appropria- 
tion of specific government receipts. The same 
powers also guaranteed the Greek loan of 1898, 
when the country was ruined by the disastrous 
war with Thessaly. The loan amounted to 170,- 
000,000 francs, and the payment of the services 
was secured by the appropriation of receipts 
under strict international control. This guaranty, 
which was extended to all subsequent Greek 
loans as provided by the act of control, was not 
resorted to. In 1932, however, the suspension of 
payments on the external debt by Greece raised 
the question of guaranty. A similar guaranty was 
extended to Egypt in 1885: a loan of ^£9, 000 ,000 
was guaranteed by France, Germany, Austria- 
Hungary, Great Britain, Italy and Russia; the 
obligations were regularly discharged under in- 
ternational control and the guaranty was never 
invoked. The Austrian loan of 1923 amounting 
to 585,000,000 gold crowns was guaranteed by 
France, England, Italy, Czechoslovakia, Bel- 
gium, Sweden, Denmark and the Netherlands, 
each nation guaranteeing only a fraction of the 
loan. Each guarantor state remitted bonds to the 
Swiss National Bank in recognition of its re- 
sponsibility. These bonds are payable on de- 
mand in case of default on the part of Austria. 
The repayment of the loan was secured by ap- 
propriation of substantial sources of revenue 
under the control of the League of Nations. The 
Czechoslovakian loan of 1932 was guaranteed by 
France. 

An instance of the guaranty of a loan accorded 
by a state as a manifestation of a protectorate 
assumed by the guarantor government is offered 
by the Tunisian loan of 1884 guaranteed by 
France. After the establishment of its protec- 
torate over Tunis in i88i France wished to sup- 
press foreign interference in Tunisian finance. 
As a result of arrangements with Great Britain 
and Italy it repaid the Tunisian debt, which was 
supervised by international commission, and to 
this end caused the Tunisian government to is- 
sue a loan of 17,550,000 francs, for which France 
gave personal guaranty. Under the protectorate 
of France the financial administration was im- 
proved; the guaranty was not invoked. 
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The device of a moral guaranty of foreign 
loans is of growing importance. Although rela- 
tively rare prior to the establishment of the 
League of Nations, an early instance may be 
found in the moral guaranty accorded by Great 
Britain and France to the loan of jCizofioo 
floated by Uruguay on the London market in 
1846. Neither France nor Great Britain assumed 
any legal financial responsibility toward the 
creditors and there was no organization of foreign 
control over the administration of the loan. Other 
instances of a moral guaranty include the loans 
to Santo Domingo in 1907 and Nicaragua and 
Honduras in 1911, which the United States 
guaranteed morally by assuming the control 
over the receipts which were assigned for the 
payment of services. The practise found con- 
siderable extension in the period of financial 
rehabilitation after the World War. The eco- 
nomic and financial disorganization of numerous 
European countries, with its attendant menace 
of economic and social upheavals, induced the 
stronger states to come to their aid with loans 
which were accorded the moral guaranty of the 
League of Nations. Such are the loans to Austria 
in 1923, to Hungary in 1924, to Greece in 1924- 
27, to Bulgaria in 1926 and 1928, to Danzig in 
1925 and 1927 and to Estonia in 1927. In 1926 
Armenia solicited the intervention and moral 
guaranty of the League but did not obtain it, 
since the Soviet Union could not offer any ef- 
fective security. In obtaining such guaranty a 
definite procedure has been evolved. After hav- 
ing previously negotiated with the principal na- 
tions belonging to the League the state in dis- 
tress solicits the intervention of that body. The 
Council of the League instructs its Conimittee of 
Finance to institute an inquiry and to draw up a 
plan of aid; this is prepared in collaboration with 
the government seeking the loan and is then 
submitted to the Council. If it is approved, the 
protocol is drawn up and presented to the peti- 
tioning government for approval. The protocol 
contains the recommendation of the League that 
the bankers finance the loan, and it is in this 
recommendation that the moral guaranty lies. 
The guaranty has practical value. The protocol 
always stipulates the appropriation of ample re- 
ceipts to be used in discharging the obligation 
arising out of the loan, the appointment of for- 
eign commissions to protect the rights of the 
creditors and the organization of a more or less 
strict control over the public finances of the 
borrowing state by a delegate of the League. In 
case of difficulties between the delegated com- 
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missioner and the debtor state the decision is left 
to the Council of the League. 

A further extension of the principle of guar- 
anty in intergovernmental finance is contem- 
plated in the project of an international conven- 
tion adopted by the Assembly of the League in 
1930. This provides that in certain cases and 
under specified conditions the Council of the 
League may decide to accord financial assistance 
to a state which is a victim of or threatened by 
aggression, if it thinks that peace can be assured 
in no other way. The financial assistance of the 
signatories to the conventi9n will assume the 
form of a legal guaranty of a loan contracted by 
the state in need. Member states were asked to 
become parties to the convention beginning in 
January, 1932. The convention cannot come into 
force until a minimum of three signatories will 
have pledged a sum of at least 50,000,000 gold 
francs for the annual service on the loans to be 
guaranteed, and it will be concluded for a 
period extending to the end of the year 1945. 
The convention will remain in force for succes- 
sive periods of five years, with the power of 
revocation two years before the expiration of the 
current period. 

Gaston Jeze 

See: International Finance; Foreign Investment; 
War Finance; Monetary Stabilization; Public 
Debt; Foreign Exchange; Moratorium; Repara- 
tions; International Relations; Imperialism; In- 
ternational Advisers; Intervention. 
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LOANS, PERSONAL. The term personal loans 
is used here to denote loans for personal rather 
than business uses, for consumption rather than 
production purposes. It is often difficult, espe- 
cially in an agricultural society, to distinguish 
between the two types of loans: the difference 


between loans to a farmer who has consumed his 
seed as food and now needs money to buy new 
seed and to a farmer who has made allowance 
for seed but needs food is a narrow one. In urban 
life too it is often difficult to classify a small loan 
made to a small merchant or artisan; even pawn- 
broking loans may serve as the basis for a small 
business venture. From a historical point of 
view the differentiation of loans for personal 
consumption from those for business purposes 
became possible only when the fnerchant began 
to maintain special accounts for the management 
of his business undertakings and when the firm 
became clearly distinguished from the private 
household. 

Personal loans as here understood are some- 
times used, as in the case of instalment sales 
(really loans with the purchased article as se- 
curity) and loans for the purchase of commodi- 
ties which might otherwise be bought on the in- 
stalment plan, to provide for additional purchases 
of a type which are not absolutely necessary but 
possess varying degrees of desirability. The ra- 
tionale and institutional arrangements for such 
loans are discussed elsewhere (see Instalment 
Selling). Sometimes personal loans are con- 
tracted to cover the conventional needs of a 
social class accustomed to elaborate expendi- 
tures, such as formerly were involved in the court 
service required of the knights; in modern times 
the extravagance of the jeunnesse dorie offers 
an analogy. In the great majority of cases, how- 
ever, personal loans represent an attempt to 
cover deficiencies in the supply of necessities oc- 
casioned generally by some emergency which 
has made unexpected demands upon the re- 
sources of the borrower. Illness, death, accident 
or loss of some kind may tax normal income 
excessively. Normal and even reduced expendi- 
tures may require supplementation where nor- 
mal income is inadequate or has been tempora- 
rily reduced by illness, accident or unemploy- 
ment. Where loans are sought for the purpose of 
covering non-recurring expenditures or tempo- 
rary deficiency in income, subsequent normal 
income may be sufficient to wipe out the debt. 
But where the latter is too heavy or where the 
normal income never reaches the normal ex- 
penditure, the loan may become an agency for 
peonage and enslavement. 

Originally personal loans without any special 
recompense for the lender may have prevailed. 
The members of a clan, a town, a religious so- 
ciety, were expected to help their fellows with 
their surplus means. This aid among friends and 
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relatives appears in a more advanced society in 
the Biblical injunction requiring that the wealthy 
loan to the poor without chaining interest. Al- 
though assuming the form of a loan, the aid is 
thought of as a charitable deed. He who is 
blessed with possessions gives of his abundance. 
No business deal is intended in this connection, 
nor is there any question of interest: the giving is 
done gratis et amore\ as expressed in the Sermon 
on the Mount in St. Luke (vi: 35) nihil inde 
sperantes. 

This ideal of altruistic communal help gave 
way rather early, however, to the demand on the 
part of the lender for compensation for the time 
during which he was deprived of the use of that 
which he had loaned. Thus among the Melane- 
sians a young man who borrowed from the chief 
for the purpose of purchasing a bride had to re- 
turn eleven strings of cowrie shells for every ten 
borrowed. Rdvillout states that the loan at in- 
terest was developed in Mesopotamia, whereas 
Egypt retained the interest free loan down to the 
time of Bocchoris. 

The development of an agricultural economy 
produced a different economic basis for loans, 
while increasing their extent and social signifi- 
cance. These loans were made occasionally by 
the temples but ordinarily by the large land- 
owners, who demanded and received both inter- 
est and security. Even at the time of Hammurabi 
Babylonian peasants were deeply in debt to the 
large proprietors because of loans of seed grain 
or cattle. In Greece Hesiod records the heavy 
burden of indebtedness to the large proprietors 
and the same phenomenon is found in Rome. 
Loans may be productive in an agricultural econ- 
omy in the sense that seed or cattle borrowed or 
purchased with borrowed funds may produce 
enough to permit pa)nnent of some interest. But 
borrowers in such an economy are generally un- 
able to repay the loan, especially if a high interest 
is charged. Reduced to want by illness or crop 
failure, while they may be enabled by a good 
crop to repay the interest and part of the prin- 
cipal they can rarely repay both interest and 
principal with enough to spare to sustain them 
imtil the next harvest and to provide seed for the 
following year; they are thus often reduced to a 
position of semipermanent indebtedness which 
becomes permanent in case of a crop failure. 
Because of the uncertain character of agricul- 
tural return the Babylonian law released the 
debtor from the payment of interest in a year of 
crop failure, but not when his failure to raise a 
crop was due to mere negligence. War with its 


burden of military service and its devastation of 
the fields increased the hazard of these loans. The 
destruction of the Attic peasantry by the Dece- 
laean War and of the Roman by the Punic wars 
resembled the consequences of the wars of the 
seventeenth and eighteenth centuries in eastern 
Europe. Like the consumption loan, then, the 
agricultural loan becomes a basis for extortion 
and oppression. It was against such abuses that 
the prophets of the Old Testament and the 
Greek philosophers raised their voices and the 
Roman legislators tried to limit at least the rate 
of interest. The church in the Middle Ages for- 
bade the lending of money at interest among 
Christians. 

The lender was usually content to keep the 
debtor in a state of dependence through high 
interest charges. He could, however, utilize his 
power to dispossess the debtor of his homestead. 
Isaiah cries out against those “that join house to 
house, that lay field to field*’ (v: 8). Foreclosure 
and the sale of the debtor into slavery, which 
were permitted in many ancient societies, were 
generally not premeditated. Fundamentally 
every loan is based upon the creditor’s expecta- 
tion that the debtor will be able and willing to 
repay — that is, upon the honesty and ability of 
the debtor. 

This reliance on the character of the debtor, 
however, was early supplemented by many 
forms which are still used to prove the existence 
of the debt, to enforce payment or for both pur- 
poses. The most effective proof was a written 
record, particularly a note signed by the debtor. 
In the absence of such records the creditor 
might invoke witnesses to support his claim in 
court. One of the earliest forms of security, which 
was at once proof and guaranty, was the pledge. 
The Bible, while permitting the use of this de- 
vice, provided that a poor man’s pledge must not 
be kept overnight (Exodus xxii: 26; Deuter- 
onomy xxiv: 12-13). Loans on pledges at interest 
seem to have been employed by the Melanesians 
even before the coming of the whites. Where no 
pledge was used, the creditor might demand the 
guaranty of a third person, who would become 
responsible for the debt should the debtor fail to 
pay. The precarious position of the guarantor is 
frequently commented upon in the Apocrypha, 
while Cheilon of Sparta said “If you go security, 
you are in misfortune.” The surety device forms 
one of the comer stones of the modem system of 
small loans (q.v.). 

In the collectivist feudal society consumption 
loans to individual serfs played a minor role. 



Loans, Personal 


The position of the serf was more or less static 
and was bound up, through the strip system of 
agriculture, with that of the entire manorial 
group. The peasant’s share in the land was 
practically inalienable and the responsibility of 
his maintenance in times of emergency was ac- 
cepted by the lord of the manor. In the towns 
the guilds provided mutual insurance against 
certain exigencies. Even in the Middle Ages, 
however, townspeople were forced for one reason 
or another to appeal to the money lender, as is 
evident from the importance possessed by pawn- 
broking at that time. 

The important consumption borrowers during 
the Middle Ages were the kings, the ecclesiastical 
lords and the feudal nobility. Certain of the loans 
made to these borrowers were related to emer- 
gencies, such as foreign wars; knights who par- 
ticipated in the crusades, for example, were 
forced to borrow for the purpose of arming and 
maintaining a fighting force for a long period of 
time far from their native land. Often, however, 
they were merely to cover, in anticipation of 
revenues from the feudal or sovereign realm, cer- 
tain more or less regular expenditures or pay- 
ments. Important among the latter were the 
papal dues levied upon the various ecclesiastical 
lords; a well developed system of loans was 
organized in Rome, apparently with papal ap- 
proval, to permit the lords to make their pay- 
ment to the Curia before they had collected the 
dues for their districts. Attendance at court en- 
tailed heavy expenditures, while the luxurious 
tastes contracted by many of the crusaders 
through their contact with eastern civilization 
resulted in a higher standard of living and a con- 
tinued need for funds. 

While the town of antiquity was the seat 
of landowners who engaged also in lending out 
money, the mediaeval city was a city of mer- 
chants. The merchant supplied the require- 
ments of the feudal aristocracy. In the course 
of transactions on credit the merchant very often 
made his noble customers dependent upon him, 
so that finally land and rights fell into the hands 
of the lender. 

Spendthrift and ambitious monarchs alike 
found themselves in constant need of additional 
funds. Loans to needy sovereigns were fre- 
quently made by prominent mediaeval mer- 
chants, such as the Bardi and Peruzzi of Flor- 
ence, who lent money to the kings of France and 
England during the fourteenth century; the Fug- 
gers, who did the same for the Hapsburgs; the 
Medici, who furnished the financial basis for the 
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power of the popes. Since these loans were based 
in last analysis upon the lender’s good standing 
with his sovereign, they involved considerable 
risk. A pope, such as Sixtus iv, hostile to the 
Medici might turn the administration of the 
Curia over to others, leaving the Medici in a very 
difficult position. The Bardi and Peruzzi suf- 
fered heavily from the bankruptcy of Edward in 
in 1345 and the Fuggers from the national bank- 
ruptcies of the sixteenth and seventeenth cen- 
turies. 

When the national state replaced the absolute 
ruler personal loans for the consumption needs 
of the sovereign gave way to other forms. The 
continuity of the state, with the consequent pos- 
sibility of standing loans, was first established in 
the mediaeval cities; this idea was transferred to 
larger territories and to national states through 
the constitutional monarchy. But the idea of the 
state as a borrower for consumption purposes, 
which was dominant in the public finance before 
the emergence of the national state, still exists 
in such expenditures as those for war and ar- 
maments (see Expenditures, Public). 

During the seventeenth and eighteenth centu- 
ries the lords, who borrowed heavily to finance 
the high expenditures imposed upon them by at- 
tendance at court and by the necessity of provid- 
ing annual levies, were forced either to introduce 
more efficient methods of management on their 
estates or to surrender them to their creditors, 
who farmed them more efficiently. Thus the in- 
creased consumption needs of the landed nobil- 
ity indirectly contributed to the technological 
improvements which characterized agriculture 
in this period. 

During the greater part of the Middle Ages 
the foreign merchant and money lender had 
dominated the business of providing personal 
loans. The person in need, disliking to reveal his 
plight to his neighbor, frequently turned to the 
foreigner, even though the latter imposed harder 
conditions upon him. Among the foreigners may 
be included the Jews, who although they had no 
home other than their place of residence, were 
generally considered foreigners because they 
had no community with the parochial church. 
They were exempt from the general canonical 
prohibition against usury. The Jews were gen- 
erally admitted to a particular city only on suf- 
ferance, for a limited period of time and on 
condition of the payment of an annual due. 
From time to time they had to pay extraordi- 
narily burdensome tributes; they were expelled 
from England and France in the thirteenth cen- 
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tury and from the German imperial free towns 
in the fourteenth century. 

During the thirteenth century the dominance 
of the Jews was challenged by that of the Lom- 
bards, who generally came as fiscal agents of the 
pope for certain purposes and engaged in money 
lending on their own account. They were gen- 
erally subject to the same legal restrictions as the 
Jews, and contemporary literature indicates that 
they were economically more exacting than the 
latter and were equally condemned by the people 
of the time. Since they were under the protec- 
tion of the pope the Lombards did not suffer, as 
did the Jews, during the crusades; although the 
poor complained of their high interest charges, 
the rich found it advantageous to invest their 
surplus funds with these pawnbrokers. Another 
important foreign group of money lenders were 
the Caorsini, or Kawerschen, so-called after the 
city of Cahors in Provence. Schulte has shown 
that the name Caorsini was a generic term for 
usurers in the thirteenth century and that the 
Caorsini who settled in southern Germany as 
pawnbrokers, money changers, tax farmers and 
minters were actually exiles from the city of 
Asti. The Sienese who went to England as tax 
collectors for the pope were also called Caorsini. 
Loans at interest were also made by religious in- 
stitutions, by the nobility (who, particularly in 
the vicinity of Cologne, loaned to other nobles) 
and by wealthy native burghers. In many ter- 
ritories the Jews were readmitted because they 
charged a lower rate of interest than that or- 
dinarily charged by other money lenders. They 
enjoyed a very considerable influence during 
the eighteenth century in the eastern monarchies 
of the European continent, especially under the 
dynasties of the Hohenzollems and the Haps- 
burgs. 

The promissory note in connection with loans 
was greatly developed in the Middle Ages. Notes 
were often so drawn as to nullify all objections, 
including those of the canon law, and to effect a 
speedy payment. Knights departing for the cru- 
sades signed bills in Genoa and Venice which 
obliged the guardians of their castles to repay the 
Italian merchants at one of the next fairs in 
Champagne. In the south notes were usually 
drawn up before a notary public, while in 
northern Europe they were recorded in the town 
records in the presence of the town magistrate. 
The pawned pledge also continued of such im- 
portance that it was customary to invest part of 
one’s property in goods which could easily be 
pawned, such as table silver and jewels. Insignia 


of power were also pawned. The English crown 
was pawned with Italians and with Hanseatic 
bankers. Pope Martin was forced to threaten 
Cosimo de’ Medici with excommunication in 
order to regain the miter pawned by Pope John 

XXIII. 

The interest rates on personal loans were very 
high during the Middle Ages, the customary rate 
being about 43 percent per annum. In order to 
ease this tremendous burden on the needy 
various attempts were made to found under 
religious or charitable auspices institutions which 
might loan funds at lower rates. One of the 
earliest of these was the attempt to establish 
pawnshops, controlled either by a religious 
order or by some governmental agency, which 
would loan funds on pledges at much lower rates 
of interest (see Pawnbroking). Unsuccessful at- 
tempts to establish institutions such as those 
which later came to be called monies pietatis 
were made at Freising in Bavaria in 1198, at 
Salins in Franche-Comte in 1350 and in London 
in 1361 . The first successful mons pietatis was es- 
tablished by the Franciscans in Perugia in 1462; 
it was followed the next year by one in Orvieto, 
and others sprang up rapidly throughout Italy. 
Loans were made at the rates, low at the time, of 
4 to 12 percent, which covered administrative 
expenses and paid a small interest charge on the 
capital invested. Protests by the Dominicans 
against any charge for the loan precipitated a 
religious conflict which was not quelled imtil 
1515, when the Lateran Council approved the 
Franciscans’ institutions and method of func- 
tioning. The monies pietatis spread chiefly 
throughout Italy, Belgium, Germany and France. 
In 1777 there was set up in Paris by the French 
government a mont-de~pi4ti which has been 
maintained continuously ever since; municipal 
pawnshops are also operated by many French 
cities, while pawnshops which are operated by 
various governmental agencies are common on 
the continent where they function either as 
monopolies or in competition with private pawn- 
brokers. 

In addition to these public and charitable 
pawnshops various other agencies to provide 
personal loans have been developed. Although 
credit cooperatives are generally for production 
loans, some of them provide only personal loans; 
others furnish both types. In addition various 
special facilities for small loans have grown up, 
particularly in the twentieth century, to provide 
small personal as well as business loans and have 
integrated these types of Joans more definitely 



Loans, Personal — Lobby 565 


in the credit structure of the modem economic 
system. 

Heinrich Sieveking 

See: Financial Organization; Small Loans; In- 
stalment Selling; Credit Cooperation; Pawn- 
broking; Usury; Pledge; Debt; Credit. 

Consult: Cunow, H., Allgemeine Wirtschaftsgeschichte^ 
4 vols. (Berlin 1926-31) vol. i; Rdvillout, E., Pricis du 
droit ^gyptien, 2 vols. (Paris 1903); Beer, Max, Allge- 
meine Geschichte des Sozialismus und der sozialen 
Kdmpfe (6th ed. Berlin 1929), pt. i tr. by H. J. Sten- 
ning as Social Struggles in Antiquity (London 1922) 
ch. i; Davidsohn, R., Geschichte von Florenz, 4 vols. 
(Berlin 1896-1927) vol. iv, pt. ii; Hoffmann, Moses, 
Der Geldhandel der deutschen Juden wahrend des Mit- 
telalters bis zumjahre 1350^ Staats- und sozialwissen- 
schaftliche Forschungen, vol. xxxii (Leipsic 1910); 
Schulte, A., Geschichte des mittelalterlichen Handels 
und Verkehrs zvnschen Westdeutschland und Italien^ 2 
vols. (Leipsic 1900); Bearwood, Alice, “Alien Mer- 
chants and the English Crown in the Later Four- 
teenth Century” in Economic History Review^ vol. ii 
(1929-30) 229-60; Patetta, F., “Caorsini Senesi in 
Inghilterra, nel sec. xiii con document! inediti” in 
Bolletino senese, vol. iv (1897) 311-44; Sieveking, H., 
Entstehung und Entzvicklungstendenzen des Kapitalis- 
mus (Hamburg 1928); Ehrenburg, Richard, Das Zeit- 
alter der Fugger^ 2 vols. (Jena 1896), tr. in part by 
H. M. Lucas as Capital and Finance in the Age of the 
Renaissance (London 1928); Kuske, B., “Die Ent- 
stehung der Kreditwirtschaft und des Kapitalver- 
kehrs” in Die Kredit-Wirtschafty 2 vols. (Leipsic 1927) 
vol. i, p. 1-79; Holzapfel, H., Die Anfdnge der Montes 
Pietatis 1463-1515 (Munich 1903); Degani, L., I 
monti di pietdy Biblioteca di Ragioneria Applicata, vol. 
vi, nos. 12-13 (Turin 1916); Cuneus, H., Die dffent- 
lichen Leihhduser Deutschlands unter besonderer Be- 
riicksichtigung der grossen Institute (Leipsic 1931); 
Seligman, E. R. A., The Economics of Instalment Sell- 
ing, 2 vols. (New York 1927); Honegger, H., Der 
schdpferische Kredit (Jena 1929); Robinson, Louis N., 
and Stearns, M. E., Ten Thousand Small Loans (New 
York 1930). 

LOBBY. The lobby has yet to live down its past. 
So frequently has it been associated with the 
efforts of the unscrupulous to secure legislation 
for their selfish ends that an unfavorable conno- 
tation has persisted. The lobby has usually been 
brought to public attention because of its dere- 
lictions and has been represented on such unfor- 
tunate occasions by the least savory of its prac- 
titioners. Privilege seekers, it can be safely as- 
sumed, are always to be found about legislative 
bodies. A scandal merely serves to remind the 
public of their presence. Efforts to direct the 
process of lawmaking by pressure from selfish 
outside interests were made in the First Con- 
gress. In March, 1790, William Maclay wrote in 
his journal concerning the struggle to pass the 
bill funding the national debt: ‘T do not know 


that pecuniary influence has actually been used, 
but I am certain that every kind of management 
has been practised and every tool at work that 
could be thought of.’* 

An outstanding early case was that of Manas- 
sah Cutler, who secured aid for his land promo- 
tion scheme in 1786 by sharing profits with influ- 
ential members of Congress. Professional per- 
suaders in the past have exerted all their wiles to 
secure favorable action for the interests that em- 
ployed them. Gaming resorts, such as Pendle- 
ton’s ‘Talace of Fortune,” are said to have been 
their places of rendezvous. Sam Ward was one 
of these adventurers who won recognition as a 
legislative fixer. 

The term lobbying was not applied generally 
until after the middle of the last century. It was 
the scandals of the 1870’s that challenged public 
attention. The investigation into the Pacific Mail 
Steamship subsidy lobby revealed great sums 
expended for bribing government officials and 
legislators. Cakes Ames as agent of the Credit 
Mobilier unabashedly sought to exchange rail- 
road shares for legislative support. The demand 
for the enactment of measures to curb the lobby 
came to nothing. A feeling grew that many 
congressmen failed to consider the national wel- 
fare. The lobbyist was regarded as the agent of 
big business seeking to corrupt the representa- 
tives of the people. Beliefs of this sort added to 
the strength of the Greenbackers, Populists and 
other reformist groups. The railroads and large 
corporations were suspected of improper deal- 
ings with legislative bodies; nor were all of these 
suspicions without foundation. The New York 
investigation of 1905 reported upon the efforts of 
insurance companies “to procure or prevent the 
passage of laws affecting not only insurance but 
a great variety of important interests to which 
through subsidiary companies or through the 
connections of their officers they have become 
related.” It was found that enormous sums had 
been expended in a surreptitious manner. In 
varying degree the situation which was dis- 
closed in New York held true for a number of 
other states as well. 

The quickened interest in political and social 
problems coming in the decade after 1905 had 
its effect upon the lobby. The farmer, the laborer 
and the reformer decided that it was to their 
advantage to maintain permanent offices at the 
capital. Special interest representatives openly 
undertook systematic campaigns to influence the 
course of legislation. Muckraking, “trust bust- 
ing” and reforms in governmental structure 
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stimulated people toward a direct exercise of 
their power in politics. The direct election of 
senators worked some change in the distribution 
of political influence, and the overthrow of 
“Cannonism” disrupted the domination of the 
House by a few men. 

The investigation of the lobby prompted by 
President Wilson in 1913 demonstrated that a 
change had occurred in the methods of influenc- 
ing legislation. The old secretive means of per- 
suasion proved their ineptness under changed 
conditions. Those seeking favorable action made 
demands on the government in the name of the 
voters they claimed to represent. The World 
War served to stimulate the organization of such 
groups. Trade associations grew in size and 
number, trade unions increased their member- 
ship, and individuals in many walks of life 
through recourse to the various associations that 
stood for particular interests found their rela- 
tions with the government simplified. The ex- 
pansion of governmental services and regulatory 
agencies has increased and complicated the 
points of contact between citizen and official. It 
has made the government a potential factor of 
aid or of interference in a multitude of day to 
day operations. Some special interest spokesmen 
come to the capital seeking profit; others are 
afraid not to come. 

Virtually every interest of any national im- 
portance has its spokesmen in the capital, and 
the state legislative bodies find themselves con- 
fronted with similar agencies. Current problems 
bring appropriate propaganda agencies into 
existence; fundamental social and economic in- 
terests are represented by permanent and sub- 
stantial organizations. In the case of the latter 
lobbying is but one phase of their activities, 
while with the former persistent agitating is their 
only justification for existence. The attainment 
of their goal means desuetude unless another 
cause is soon found. Moreover there are some 
societies that exist merely to lobby and to 
solicit support for their organizers from the 
gullible on the strength of unprovable boasts of 
success in influencing legislation. Congressional 
investigations have time and again exposed such 
quacks, scoundrels and frauds. 

The many able and honest lobbyists carry on 
their work year after year unnoticed and un- 
known to the general public. They are recruited 
largely from the law, from journalism and from 
the government service. Former legislators have 
sometimes become conspicuous lobbyists. Not a 
few are technical experts or scientists; some are 


business men and some professional promoters 
or reformers. These men regard themselves as 
the representatives of the voters who compose 
the membership of their respective leagues and 
associations. These organizations usually hold 
annual conventions, where policies are discussed 
and a program is agreed upon for the coming 
year. Frequently a legislative committee is 
charged with the task of lobbying for those 
measures which the convention designates. 
Most lobbyists claim that they are simply carry- 
ing out such instructions. 

In an estimate of the power of a lobby the co- 
hesion of the membership is of as much impor- 
tance as its numerical strength. In the final 
analysis it is the lobby’s control of votes that 
constitutes its means of forceful persuasion. It 
can evoke the threat of appealing to the con- 
gressman’s constituents against his position. A 
well organized minority of determined voters 
working together for definite purposes consti- 
tutes an element that cannot be ignored in any 
campaign. Few legislators refuse to compromise 
in such a situation. The lobbyist by closely fol- 
lowing the course of legislation and watching the 
votes upon questions of concern to his organiza- 
tion keeps his supporters informed. Usually they 
are simply urged to write to their representatives 
requesting favorable action, although sometimes 
the lobby participates in election campaigns. It is 
easy, however, to overestimate the effect of such 
activities. The lobbyist is largely concerned with 
supplying information to congressmen and ap- 
pearing at committee hearings. As expert wit- 
ness and as spokesman for special interests he 
aids in the consideration of technical legislation 
and moreover assists in the enactment of accept- 
able laws. 

Whether in seeking to influence legislation by 
campaigning for candidates who will not oppose 
his policies or in persuading those already in 
office to take a sympathetic attitude the lobbyist 
is careful to preserve a strictly non-partisan posi- 
tion. He has certain definite aims to achieve and 
he finds little to gain through identification with 
one or another party. In fact party discipline 
would create a conflicting loyalty. The lobbies 
most strongly intrenched are able to command 
the votes of blocs in the legislature without re- 
gard to party affiliation. All the important lob- 
bies can depend upon the support of a few 
congressmen or senators. These men sponsor 
the measures framed by the lobbyists, introduce 
their propaganda into the Congressional Record 
under the privilege to exteiid remarks and then 
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permit its distribution by congressional franking. Georgia the constitution of 1 877 declares lobby- 

They attempt to secure prompt action on the ing to be a crime. Massachusetts in 1890 and 

lobbies* bills, reading the speeches and using the Wisconsin in 1899 were the first states to pass 

arguments supplied them by these interests. A laws requiring the registration of lobbyists, 

bloc of faithful supporters in the legislature is Many of the other states have adopted this same 

the strongest weapon the lobby can have. Many principle in their laws. The lobbyist must give 

congressmen are members of one or more organ- his name and that of his employer and indicate 

izations that have^ occasion to seek legislative the legislation with which he has been concerned, 

favors. The American Legion, for example, can His employer must file a statement of expenses, 

depend upon the aid of the legionnaires in Publicity was thought sufficient to provide the 

Congress for most of its measures. The Legion necessary protection. The proposed federal laws 

lobbyists work in closest cooperation with them, adopted the same safeguard, 
drafting bills, securing hearings, presenting evi- The laws thus far enacted have not been en- 
dence, rallying aid from the home districts and tirely successful. Registration in itself does not 
seeking press support. challenge public scrutiny, and inadequate provi- 

It is the realization of the power of propaganda sions for enforcement render such lists well nigh 

that has made present lobbying methods what meaningless. In fact the existing laws in many 

they are. Abuses are not so crude as in the early cases are not strictly observed and serve little 

days. Bribery no longer plays a part, but backing purpose. In framing a law it is difficult to define 

can be bought through the more subtle means of lobbying in terms that will check the deceitful 

supplying favorable publicity or assistance in and dishonest and still not restrict the citizen’s 

campaigns. The public utilities corporations, for right of petition. An effective law must require 

example, in attempting to build up a favorable more than registration yet should not hamper 

public attitude directed their propaganda not those who wish to make known their views to 

only to public officials and the press but likewise legislators. Laws cannot be made in isolation 

to the schools and to research institutions. In from those who will be affected by the law. 

varying degree other economic interests and re- Successful lobbying can be conducted through 

form leagues strive to foster public support for the mails; propagandists need never meet their 

their cause and then use this favorable opinion subjects face to face; yet communication with 

in appealing to legislators. They insist that they congressmen could scarcely be supervised, 

represent great forces within the community: Wealthy groups may create a semblance of 

some do, while others must first create the popular support by artificial means, and even a 

opinion they later reflect. relatively poor but well organized group may de- 

Thc evils to which the present lobby gives rise velop sufficient synthetic opinion to give the sp- 
are deception and coercion. The forces of a pearance of a widespread public interest. Can 

group opinion can be vastly exaggerated by skil- such activities be curbed without affecting the 

ful manipulation and used to threaten a public right to free association for common purposes? 

official. Cowardice is a common political weak- A system for disclosing the name and connection 

ness and one that permits lobbyists often to be of all those lobbying together with a full report 

taken at their own evaluation. Most of the legis- as to their expenditures might prove useful if 

lation for the regulation of lobbying simply de- strictly enforced and widely publicized. The 

mands of the lobbyist that he appear in his true term lobbyist would have to be carefully defined 

colors. Measures regulating the lobby have been and narrowed in its application. Some check 

advocated since the iSyo’s; a bill “to prevent upon the accuracy of the reports made would be 

professional lobbying” was introduced in the necessary. 

Fifty-third Congress; several further efforts were It is futile to attempt to legislate the lobby out 
made in later congresses, the Sixty-third Con- of existence. The lobby has become part of the 

gress being especially active in investigating and American system of representation. It provides a 

attempting to pass regulatory legislation. Five means whereby a form of functional representa- 

bills were introduced in the session of 1927 and tion is made to supplement the geographical sys- 

four in 1929-30. Extensive inquiries into lobby- tern. With the political parties failing to take a 

ing activities were made by Congress in 1913 definite stand upon controversial issues agencies 

and in 1930. Although there is as yet no federal concerned with the promotion of a particular 

law on the statute books, thirty-two states have issue or definite interests become necessary, 

enacted some fom^ of regulatory legislation. In Lobbying organizations exist because thousands 
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of citizens give them support. This is evidence 
of a feeling that some matters are of so much 
concern to the welfare of the individual that the 
formal system of political representation is not 
adequate. The citizen apparently believes that 
certain affairs vital to him may fail to receive the 
consideration they deserve. He is willing to im- 
dertake the trouble and expense of supporting a 
lobby in the belief that it will better protect his 
interests and perhaps secure favorable legisla- 
tion. 

While the informal and inadequately regulated 
lobbying in the United States fills a need it 
leaves much to be desired. Misrepresentation 
and lack of balance are inevitable. Propagandists 
and self-seeking promoters may exercise an in- 
fluence far in excess of their relative social sig- 
nificance. The cry of special interests tends to 
drown the plea of the general interest. The pub- 
lic has no lobby. In many European countries 
economic councils have been instituted to bring 
together in an orderly array representatives from 
the various economic classes of the nation. The 
creation of a board composed of economic ex- 
perts who would call upon national associations 
for advice in national planning is now being con- 
sidered for the United States. While it is doubt- 
ful that lobbying would be absorbed in the ac- 
tivities of such a body, the according of a degree 
of official recognition might introduce some 
order into the existing informal and disorderly 
system of functional representation. The unim- 
portant and “fake” organizations might thus be 
eliminated and the lunatic fringe of reformers 
clipped. 

As a whole, however, the present day lobby 
cannot be dismissed as an abnormal appendage 
to the legislative body. It has become a political 
institution. Whether its potentialities result in 
good or evil depends not only upon the lobbyists 
themselves but upon the public and the govern- 
ment. 

E. Pendleton Herring 

See: Public Opinion; Interests; Representation; 
Legislative Assemblies; Parties, Political; Bloc, 
Parliamentary; Farm Bloc, United States; Ma- 
chine, Political; Corruption, Political; Bribery; 
Trade Associations; Anti-Saloon League; Civic 
Organizations; Functional Representation; Na- 
tional Economic Councils. 

Consult: Logan, E. B., “Lobbying” in American 
Academy of Political and Social Science, Annals^ vol. 
cxiiv, supplement (1929); Herring, E. P., Group Rep- 
resentation h^ore Congress^ Institute for Government 
Research, Studies in Administration, vol. xxii (Balti- 
more 1929). 


LOCAL FINANCE comprises the fiscal activi- 
ties of the primary as well as the intermediate 
units of local government. The scope and prob- 
lems of local finance depend therefore primarily 
on the position of local government within the 
general governmental system of the country. 
The size of the local units, the scope of func- 
tions entrusted to the local bodies and the extent 
of central control over local activities all affect 
the structure of local finance. Diverse systems of 
local government have produced a correspond- 
ing variety of local fiscal organization. The term 
local finance is also used to designate that part of 
fiscal science which deals with the principles 
underlying the financial organization of local 
government. 

The distribution of administrative functions 
between the central government and local au- 
thorities has been influenced not only by political 
but also by financial considerations. The central 
government has usually reserved for itself those 
functions which it considers indispensable to the 
safety and stability of the state. On the other 
hand, governmental functions which clearly re- 
dound to the benefit of the local population have 
been assigned to local authorities. Still other 
functions have been entrusted to special local 
bodies, such as school districts, park districts 
and public utility organizations (in Germany, 
Zweckverbdnde)y which were organized for the 
purpose of supplying specific local services. 
Parallel to the functional distribution of ex- 
penditure between the central and local powers 
there has also evolved a gradual distribution of 
revenue between the two spheres of government. 
This division may assume various forms: specific 
sources of revenue are assigned to the respective 
authorities; or one sphere of government, usually 
the local, is permitted to add supplementary 
rates to the existing state taxes; or a centrally 
administered tax is shared with localities or a 
locally administered tax with the central author- 
ities; or, finally, the arrangement may involve a 
complete concentration of tax revenue in the 
hands of one, usually the central, authority, 
which in turn undertakes to finance the local 
activities in the form of subventions and grants- 
in-aid. 

Neither on the expenditure side nor on the 
revenue side is it possible, however, to draw a 
clear line of demarcation between the two 
spheres of activities, and the fiscal interrelation- 
ships vary from country to country and in point 
of time within the same country. In Great Brit- 
ain and the United States t]^e local bodies may 
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exercise only the specific powers bestowed upon 
them by the Parliament and state legislatures re- 
spectively. In continental countries, on the other 
hand, the prevailing practise is to distinguish 
between necessary, or mandatory, and permis- 
sible, or optional, expenditure. The first group 
originally included items of expenditure m which 
the local population had very little interest; for 
instance, the supply of housing facilities for the 
army. Later a more liberal attitude prevailed. 
The mandatory expenditures, prescribed in gen- 
eral terms by the central authority, ordinarily 
include expenditure on education, elections, 
some phases of the administration of justice and 
to an increasing extent measures of social wel- 
fare, such as poor relief, labor exchanges, un- 
employment relief, child welfare and juvenile 
courts. The enforcement of the mandatory pro- 
visions is greatly facilitated by the extensive 
control of central authority over local authorities 
in European countries. The superior authority 
may refuse to approve the budget which contains 
omissions of mandatory expenditure or may even 
insert the mandatory expenditure into the local 
budget. Beyond the mandatory expenditures, 
however, the local bodies enjoy considerable 
freedom in widening the scope of expenditure, 
subject of course to general restrictions with re- 
gard to tax limits, limitation of indebtedness and 
similar regulations. 

The increase of local expenditure in practi- 
cally all countries is due in part to the widening 
range of purely local governmental activity and 
in part to the assignment to local authorities of 
certain governmental functions which, although 


National and Local Expenditures in Selected 
Countries 


Country 

Year 

Expenditures 
(IN 1,000,000) 

Na- I 

TION- 1 
AL 

Local 

Great Britain 

pounds 

1925-26 

668 

414 

France 

francs 

1925-26 

38,971 

10,510 

Belgium 

francs 

1925-26 

4,966 

3,365 

Italy 

lire 

1925-26 

16,09s 

6,200 

Germany 

marks 

1928-29 

12,559* 

8,242! 

United States 

dollars 

1929 

5,922^ 

7,126 

Japan 

yen 

1929-30 

1,736 

1,753 


* Includes expenditures of the states, amounting to 4184 million 
marks. 

t Includes expenditures of Hanseatic towns, amounting to 622 
million marks. 

X Includes expenditures of the states, amounting to 1990 million 
dollars. 

Source: Figures for Great Britain, France, Belgium and Italy 
are taken from Germany, Statistiches Reichsamt, Ftnansen und 
Steuern im In- und Ausland (Berlin 1930) p. 650; other figures 
dted from official 8ourcert>f the respective countries. 


general in scope and significance, can best be 
performed by them. The rate of increase has been 
considerably accelerated since the World War, 
particularly in the fields of social welfare, educa- 
tion, poor relief, highway construction, housing 
and unemployment. Notwithstanding extensive 
grants-in-aid and subventions by the central au- 
thorities to localities to satisfy the increasing de- 
mands for revenue, the financial position of the 
local governments in almost all countries has 
become extremely strained in recent years. The 
significance of local expenditures becomes more 
obvious when it is realized that the chief item 
in national expenditure consists of payments for 
national defense and for service on public debts. 
With these sums deducted the percentage of lo- 
cal to total expenditure on regular public ad- 
ministration amounted in 1925-26 to 82 percent 
in Great Britain, 57 percent in France, 71 per- 
cent in Belgium and 54 percent in Italy. 

Generally speaking, the development of local 
finance in modem times moves in the direction 
of centralization of revenues and decentraliza- 
tion of expenditures. The democratic demands 
for additional government services and post-war 
economic distress have created a heavy drain on 
public finance. The more the governments have 
been compelled to satisfy those demands, the 
more the authorities have had to resort to local 
administration. The increasing role of expendi- 
tures for social services may be seen from the 
following figures: In Great Britain the expendi- 
ture on social services (other than expenditure 
out of loans for capital purposes) reached in 1929 
the amount of ;g403 ,950,000 as compared with 
£63,000,000 in 1910. Unemployment claimed 
£53,296,000; health insurance, £38,570,000; 
widows*, orphans’ and old age contributory pen- 
sions (for those between sixty-five and seventy 
years of age), £26,445,000; old age non-contrib- 
utory pensions (for those over seventy years), 
£35,780,000; war pensions, £51 ,375,000; educa- 
tion, £100,510,000; reformatory and industrial 
schools, £690,000; hospitals, maternity and child 
welfare work, £ 1 1 ,41 8 ,000; housing of the work- 
ing classes, £35,598,000; relief of the poor, 
£44,997,000; lunacy and mental deficiency 
service, £5,271,000. Of the total amount £94,- 
164,000 was raised by local taxation, £184,018,- 
000 by parliamentary votes and grants of the 
Treasury and the remainder by contributions, 
rents and the like. The administration of these 
services is chiefly done through the local author- 
ities. In Germany of the total local expenditure 
amoimting in 1928-29 to 8,241,900,000 marks 
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(inclusive of 621,900,000 marks spent by the 
Hanseatic towns) care of the poor, minors, in- 
valids, unemployed and insane claimed 2,186,- 
600,000 marks and education 1,556,800,000 
marks. Housing, scarcely known as an item of 
public expenditure before the war, required in 
1928-29 an expenditure of 1,542,400,000 marks, 
of which 1,119,700,000 marks were spent by 
local bodies. 

In the United States local expenditure has 
shown a continuous increase and in 1929 it 
reached the total of $7,126,100,000. From 1923 
to 1929 the proportion of local expenditure to the 
combined total of all public expenditure in the 
United States increased yearly. In 1929 educa- 
tion accounted for $i ,925,500,000, highway con- 
struction for $1,169,900,000 of net local ex- 
penditures, the remainder being distributed 
among various items, such as cost of government 
administration, protection, various measures 
of economic development and social welfare. 

The widening scope of local expenditure was 
not, however, accompanied by a corresponding 
movement in the field of local revenue. On the 
contrary, the trend in revenue collection in 
recent years is unmistakably in the direction of 
greater centralization in the hands of national or 
state authorities. Legislation in post-war Ger- 
many brought about strong centralization of 
revenue in the hands of the federal government. 
The local authorities are prevented from levying 
any tax which the federal government chooses to 
reserve for itself. The revenue system in Soviet 
Russia is almost completely centralized. Even in 
the United States, where decentralization of 
revenue has gone furthest and where originally 
the bulk of state revenue was derived from locally 
administered taxes, the tendency is unmistak- 
ably in the direction of state administered and 
locally shared taxes. 

The necessity of centralizing revenue and of 
transferring a considerable part of the local tax 
burden to the central authority is dictated largely 
by the limitations inherent in local taxation 
within a national economy. As compared with 
the facilities of the national government the 
possibilities of raising revenue by local bodies 
are quite limited. All forms of indirect taxation 
are practically closed to local authorities. They 
are unable to levy customs duties, although they 
may collect the so-called octrois^ that is, duties 
levied on goods entering town. In France and 
other countries octrois at one time yielded enor- 
mous returns and often constituted the chief 
source of municipal revenue. They have, how- 


ever, been universally condemned as interfering 
with internal trade, and the cost of their collec- 
tion is very high. France has therefore adopted 
a policy of gradual suppression of octrois and in 
1918 abolished the local levies on beverages, 
compensating the communes by a special fund, 
contributions indirectes^ created from national 
sources, the proceeds of which are distributed 
annually among the local communities. In 1930 
in France 968 communes still collected octrois ^ 
with a total yield of 964,000,000 francs. In Bel- 
gium and Holland octrois were prohibited and 
replaced by direct grants of the national govern- 
ments to local bodies. The new Italian tax code 
which became operative in 1932 abolished all 
octrois; by way of compensation the national 
government assumed the payment of salaries to 
school teachers and judicial officers, hitherto an 
item of local expenditure. 

Local bodies are also virtually precluded from 
the possibility of collecting excise duties; in fact, 
local excise taxes are doomed to be defective, 
they are easily subjected to evasion and graft and 
may undermine a federal or state tax of the same 
character. Similarly a local sales tax is technically 
an anomaly. Local bodies, particularly munici- 
palities, may exact an indirect tax by charging 
high prices for services supplied by municipal 
public utilities. Considering the danger of such 
indirect taxation, the tendency is to impose 
legislative limitations on the amount of profit al- 
lowed such enterprises. 

Nor are all forms of direct taxation suitable 
sources of local revenue. The inheritance tax is 
clearly unsuitable: it would introduce abnormal 
variations in the revenue system of the locality 
and would lead to evasive practises, aggravated 
by the inevitable tangle of jurisdictional tax dis- 
putes and multiple taxation. All attempts to in- 
troduce a local inheritance tax in Great Britain 
have been rejected. The corporation tax and the 
income tax are equally unsatisfactory as local 
taxes; in both the base transgresses local bound- 
aries. The difficulties which are involved in 
localizing the wealth of the corporation or the 
income of the taxpayer would render any such 
taxation largely inoperative or arbitrary. In 
pre-war Germany the states were forced to re- 
strict the localities in their levying of income 
taxes. In Holland, where for generations a local 
income tax constituted the backbone of local 
revenue, yielding approximately three fourths of 
all municipal taxation, the government finally 
prohibited local income taxation in 1929 and 
established instead a centrally administered dom- 
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munal fund which is redistributed among the 
local bodies according to population and other 
indices, such as assessed wealth and the average 
public expenditures on police, education and 
public assistance. 

Local income taxation failed chiefly because 
of the difficulties involved in the apportioning of 
taxable income to different taxable areas and be- 
cause of the resulting diversity of tax rates in dif- 
ferent conununities. Consequently the only pos- 
sible solution left to local authorities is the levy- 
ing of separate taxes in rem (Realsteuern, real 
taxes), either in the form of specific taxes on 
land, buildings, local business, securities and 
wages or partly in the form of a classified prop- 
erty tax. A special surcharge on local real prop- 
erty and business is perfectly justified, as they 
are usually the principal beneficiaries of the 
bulk of local expenditure; the value of real 
estate in a locality increases with high local 
“beneficial” expenditures on roads, sewers, 
water supply, lighting, health, fire and police 
protection and educational facilities. Where a 
certain expenditure clearly redounds to the ben- 
efit of a specific property, the device of a special 
assessment or betterment tax should be applied 
to cover the cost incurred. More often the benefi- 
cial character of the local expenditure is of a 
general nature and calls for a general tax on the 
benefited property. Where, however, the locali- 
ties perform functions which are clearly of a 
national character, where the maintenance of a 
“national minimum” of efficiency, such as a 
certain standard of education and public health, 
seems indispensable to the welfare of the state, 
the national treasury should subsidize the locali- 
ties in the performance of such functions. 

The application of the principle of benefit in 
local taxation has been unduly attacked by some 
fiscal writers but is well established in fiscal 
legislation. Thus the Prussian Kommunalab- 
gabengesetz of 1893, which was the most note- 
worthy pre-war legislative act concerning local 
taxation and is in the main still in force, stressed 
the necessity of basing local taxation on benefit 
and services rendered and consequently en- 
couraged fees and special assessments. It as- 
signed to the exclusive use of the localities 
taxes on land, on buildings and on business. 
Just before the World War the tax on the incre- 
ment of land value (Wertzuzvachssteuer) found 
wide application in German municipalities; 
it was later absorbed by an imperial tax of 
similar nature. In Great Britain the bulk of local 
taxation is derived from the rates levied on the 


occupier of real property. In the United States 
the proportion of revenue from property taxation 
to total local tax revenue amounted in 1930 to 
fully 92 percent, ranging from 98.74 percent in 
Oregon to 75.76 percent in Alabama. In nearly 
three fourths of the states property tax revenue 
amounted to more than 90 percent of all local tax 
revenue. A number of states have even attempted 
a complete separation of sources by assigning to 
localities the exclusive use of the general property 
tax. It was hoped that this measure would re- 
move the incentive for underassessment and 
would result in a generally fairer distribution of 
the burden of taxation. Although the application 
of this measure resulted in increasing local rev- 
enue in many instances it fell short of the general 
expectations which prompted its adoption. 
Moreover the rigid application of the principle 
carries with it the danger of rendering the tax 
system too inflexible. Local taxation in the 
United States could be much improved by the 
resolution of the general property tax into its 
constituent elements — ^that is, into a series of 
specific taxes on income yielding property — or 
by its transformation into a classified property 
tax with different rates for each type of property. 

The financial disparity resulting from the 
widening scope of local expenditure and the 
limited base of local taxation accounts for the 
increasing importance of national contributions 
to local treasuries. In 1925-26 the proportion of 
local revenue derived from grants-in-aid, sub- 
ventions and centrally administered but locally 
shared taxes amounted to 25 percent in Great 
Britain, 21 percent in Belgium, 13 percent in 
France and 1 1 percent in Italy. In Germany the 
localities were compensated for the rigid limita- 
tion upon their tax revenue by assignment of a 
portion of the centrally administered taxes. In 
Soviet Russia practically the whole local revenue 
is supplied from national revenue. In the United 
States the state grants to localities amounted in 
1925 to m\ average of between 7 and 8 percent of 
total local revenue for all states, ranging from 
0.8 percent in Kansas to over 27 percent in 
Wyoming. Also of growing importance is the 
share of revenue derived by localities from taxes 
administered by the state; in 1925 they yielded 
4.1 percent, in 1928 5.6 percent of the total local 
tax revenue. In many stales the shares granted to 
local bodies are by way of compensation for the 
withdrawal of certain classes of property from 
local taxation; in others, they constitute an out- 
right grant in response to increasing financial 
needs of local governments. The shares are al- 
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lotted on various bases: tax revenue, assessed 
valuation of property, financial needs of the 
respective localities; the state subsidies and the 
shares of state taxes accruing to localities are fre- 
quently assigned to special functions, such as 
education, highway construction and others, 
which although originally of local nature have 
acquired an increasing general significance. 

A system of national or state subsidies may 
also be used as an effective means of equalizing 
the distribution of expenditure and the tax 
burden between wealthy and poor districts. This 
is applied on a large scale in England. Lx)ndon 
has created special equalization funds from 
which a part of the local revenue obtained by 
taxation of the wealthier districts is redistributed 
among the poorer districts. France gives special 
subsidies to the poor provinces, and the German 
government has recently undertaken a thorough 
investigation of the taxing capacities of local 
districts with a view to a more effective distribu- 
tion of local expenditure and revenue. 

The increasing interest in local finance since 
the World War has produced important legisla- 
tion, particularly in the field of the fiscal interre- 
lationships between the central and local author- 
ities. The British Local Government Act of 1929 
represents a remarkable piece of legislation and 
is especially noteworthy for its solution of the 
problem of grants-in-aid and the relation of na- 
tional and local finance. It devised a scheme 
of local taxation relief by providing that the 
national Treasury assume the whole burden of 
local taxation of agricultural property and three 
fourths of industrial and freight transport here- 
ditaments (real property). For this reason the 
British national budget for 1932-33 has in- 
creased the total amount of grants to local bodies 
to ^136,000,000, of which ,£46 ,000 ,000 is on ac- 
count of local taxation relief, £51,000,000 in 
educational grants, £15,000,000 for housing and 
£11,000,000 in police grants. In France, where 
the centimes additionnels , or supplementary rates, 
imposed upon national direct taxes constituted 
one of the important sources of local revenue, 
the approach to a reform of local taxation is 
much more conservative. Its interesting feature 
is the possibility of extensive use of house rentals 
for tax purposes (a reformed progressive contri- 
bution mobilise). The law of 1926 granted to the 
local bodies the right to levy twenty-three dif- 
ferent kinds of local taxes, of which the most im- 
portant are taxes on net revenue of buildings and 
land, on house rentals and business offices, on 
servants and vehicles. But even a liberal applica- 


tion of all of these taxes does not solve adequately 
the problem of balancing the local budgets. Of 
great interest are the Dutch law of 1929 and the 
numerous financial settlements {Finanzaus- 
gleiche) in Germany, Austria, Switzerland and 
other countries which are attempting to solve 
the problem of the relations between federal, 
state and local finance. 

Recent development of local finance in Euro- 
pean countries shows centralization not only of 
revenues but of local borrowing as well. In 
Great Britain the local loans policy is highly cen- 
tralized and supervised. In France the contract- 
ing of a debt requires the approval of higher 
authorities, in some cases that of the president 
of the republic. Restrictions of similar nature 
exist in practically all European countries; some 
attempt not only supervision of local indebted- 
ness but centralization of local borrowing as well. 
Thus in Germany the Deutscher Zentralgiro- 
und Sparkassenverband serves as the central 
credit agency of the local bodies. The Belgian 
central institution, the Credit Communal, pro- 
vides communes with loans on a cooperative 
basis. In Great Britain the Public Work Loan 
Board advances money to local authorities for 
public works, chiefly for sewage, water supply 
and housing. In France the law of 193 1 called for 
central provision of local credit through the 
Caisse de Credit aux Departements et aux Com- 
munes. 

In the United States local indebtedness has in- 
creased rapidly in recent years; in 1928 it 
amounted to $11,106,000 as compared with the 
states’ indebtedness of only $1,502,000,000. 
Local borrowing has been encouraged by the 
exemption of local government bonds from taxa- 
tion and by the constitutional and legislative 
limitations on local taxation. Most of the loans 
have been floated for the purpose of highway and 
school building construction. Although the per 
capita indebtedness is not abnormally high, the 
fact that the proceeds of the loans are used largely 
in non-revenue producing expenditures greatly 
endangers the balancing of local budgets in the 
future. The recent practise of issuing tax antici- 
pation warrants carries with it grave dangers to 
the financial solvency of local governments. 
Most state constitutions contain provisions re- 
stricting the total amount of local indebtedness, 
which is usually fixed in some relation to assessed 
valuation of property within the locality. Some 
states prescribe the purpose for which loans may 
be contracted; others limit the period of matu- 
rity; still others prescribe t^},e submission of loan 
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projects to a popular referendum. Although 
limitation of indebtedness is a step in the proper 
direction, constitutional restrictions are found to 
be too rigid and expert opinion favors legislative 
or administrative regulation as the more flexible 
form of control. 

The administrative aspects of local are similar 
to those of national finance. In most countries 
local authorities have adopted some form of 
budgetary procedure, in which they frequently 
follow roughly the practises regulating the for- 
mulation^ organization and execution of the na- 
tional budget. In the United States the local 
budget system is far from satisfactory. The 
complicated and overlapping system of local 
administration prevents proper budgeting. The 
extent of central control over the fiscal adminis- 
tration of the local governments varies con- 
siderably from country to country. In Germany, 
France and other European countries control is 
quite rigid and effective. Even in the United 
States, where local governments have enjoyed 
the widest freedom from state supervision, most 
states have in the last fifty years adopted meas- 
ures of control of varying rigidity and effective- 
ness. Nearly every state has some form of audit 
of local finance, but only a few states have a really 
effective system of control. The tendency, how- 
ever, is everywhere unmistakably in the direc- 
tion of subjecting local administration to a more 
effective supervision by central authorities. 

Paul Haensel 
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LOCAL GOVERNMENT. In general local 
government may be said to involve the concep- 
tion of a territorial, non-sovereign community 
possessing the legal right and the necessary or- 
ganization to regulate its own affairs. This in 
turn presupposes the existence of a local author- 
ity with power to act independently of external 
control as well as the participation of the local 
conununity in the administration of its own af- 
fairs. The extent to which these elements are 
present must in all cases be a question of degree. 
For there is inevitably an ultimate limit to the 
freedom of action of the local authority, as 
otherwise it would occupy the position of a 
sovereign state; while it is likewise obviously im- 
possible for all the citizens to participate at all 
times in the acts of the local authority. It should 
also be borne in mind that insistence on modem 
electoral systems and decision by majority vote as 
the only valid criteria of local autonomy would 
exclude many significant phenomena, such as 
the Indian village, where decision goes by the 
general sense of the community. 

The familiar distinction between states, such 
as France, in which the organs of local govern- 
ment were created by and are subordinate to the 
central government and those, such as England, 
where local government preceded the central 
power is of less importance than is generally 
supposed. For in the older European countries 
central and local institutions have usually inter- 
acted over a long period of time; and in the 
process both have been developed. Furthermore 
local autonomy has never been secure from in- 
fringement by the mere fact that the organs of 
local government preceded in point of time the 
rise of the central power; while, on the other 
hand, in some of the newer countries outside 
Europe local authorities enjoy remarkable free- 
dom despite the recency of their creation. 

In England the actual origins of local govern- 
ment are unknown. Township and hundred and 
shire go back to the days before King Alfred, at 
least five hundred years before the arrival of the 
central administration in the twelfth century. 
The county is a feudal or prefeudal unit, the 
parish an ecclesiastical unit of great age, the 
borough a product of the middle ages. The an- 
cient boroughs managed from an early date to 
establish some kind of local council and ob- 
tained various rights, privileges, inununities and 


franchises from the king or the local lord, gen- 
erally acquired in exchange for money payments 
and usually embodied in a charter. In the 
counties, however, the only regular form of 
government until the end of the nineteenth cen- 
tury consisted of centrally appointed officers, 
such as the sheriff, the lord lieutenant and the 
justices of the peace. Practically all the county 
officers were subject to appointment by the 
crown, although since Tudor times justices have 
been selected from local men. Although organ- 
ized primarily for judicial purposes these jus- 
tices performed also a number of administrative 
and legislative functions and were always sub- 
ject to the control of the King’s Bench. 

By the time of the popular reform movements 
of the nineteenth century the government of the 
towns, for long left virtually unsupervised by the 
central government, had in some places fallen 
into decay and in others was struggling with ob- 
solete forms to satisfy the needs of growing in- 
dustrial communities. Three years after the Re- 
form Act of 1832 the first Municipal Corpora- 
tions Act reconstituted the boroughs on new and 
uniform lines. The previous year had seen the re- 
organization of the poor law and the establish- 
ment of the elective boards of guardians who 
were henceforth to be responsible for its admin- 
istration. During the next half century various 
ad hoc elective or appointive boards, such as 
highway, sanitary and education boards, were set 
up, each confined in its scope and purpose to a 
prescribed statutory function. In the last quarter 
of the century these boards were swept away and 
replaced by local councils possessing general 
powers. Thus in i888, four years after the third 
Reform Act, the Local Government Act set up a 
county council in every administrative county; 
in 1894 a further statute initiated the urban dis- 
trict councils, rural district councils and parish 
councils. In 1929 the poor law authorities after a 
separate existence of three and a quarter centu- 
ries were merged in the general local authorities. 
In England more than in any other leading coun- 
try local history and spontaneous local growth 
have determine the shapes and sizes of the 
various areas, but Parliament has formulated the 
type and structure and functions of the authori- 
ties which administer those areas. 

The administration of Gaul under the Roman 
Empire permitted at first a considerable degree 
of municipal autonomy but this developed later 
into bureaucratic centralization. As a result of 
the weakening of the power of the central gov- 
ernment of France under feudalism the towns 
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acquired new liberties and privileges by agree- 
ment with the feudal lords. When the royal pow- 
er began to gain ascendancy over the great 
lords, the centralizing tendency started afresh; 
and from the fourteenth century the autonomy 
of the chartered towns was gradually extin- 
guished. The culminating point was reached 
under Louis xiv and Richelieu, who placed in- 
tendants by the side of the old provincial gov- 
ernors to act as agents of the crown. In Xhtpays 
d' Election y which constituted about two thirds of 
the country, the intendant was in complete con- 
trol and all power, including that of taxation, was 
gradually drawn into his hands. In the towns and 
communes there was a confused mass of author- 
ities, formerly elective but by the seventeenth 
century largely hereditary and purchasable. 

The Constituent Assembly in 1789 abolished 
the intendants, swept away the old provinces and 
created eighty-six departments, each presided 
over by a prefect; the disorderly array of cities, 
boroughs, towns and villages was replaced by the 
universal commune — in accordance with the 
principle of equality, which was considered ap- 
plicable to local authorities no less than to indi- 
viduals — administered by an executive board not 
subject to control or dissolution by the central 
government. These boards came into frequent 
conflict with the central power and after numer- 
ous unsatisfactory experiments the centralized 
system was readopted under the Directory and 
Napoleon. By the side of the nominated delibera- 
tive authorities were placed executive officials — 
prefects, subprefects and mayors — also nomi- 
nated by the emperor and responsible to him. In 
spite of various subsequent innovations, such as 
the introduction of popularly elected municipal 
councils, the French system of local government, 
even to the present day, may be regarded as the 
creation of Napoleon and more remotely of 
Richelieu. The influence of the French system 
has been immense although not continuous, not 
only in the smaller neighboring countries such as 
Belgium but in the larger states such as Italy, 
Japan and to some extent Germany. 

The history of the German cities goes back to 
the time when the Roman camps and colonies on 
the rivers of Germany formed the nuclei of 
towns. During the later Middle Ages they at- 
tained a position of unrivaled freedom and pow- 
er, and during the twelfth and thirteenth centu- 
ries their prestige and autonomous status en- 
titled them to be regarded almost as city-states. 
From the thirteenth century until the rise of 
princely absolutisir^ in the seventeenth powerful 


leagues of towns were formed for political, eco- 
nomic and military purposes, such as the Swa- 
bian league in south Germany, the League of 
Rhenish towns and the famous Hanseatic 
League, which included about ninety ports and 
towns in Germany, Sweden and the Netherlands. 
The Thirty Years* War ( 1 618-48) was disastrous 
to many of the German towns, and they were 
further weakened in their powers of self-govern- 
ment by the conflict which developed during the 
seventeenth and eighteenth centuries between 
the small oligarchical family groups into whose 
hands the city government had fallen and the 
vocational guilds whose growing strength led 
them to demand a share in municipal adminis- 
tration. The absolutism of this period was most 
pronounced in Prussia under the Hohenzollems; 
the avowed policy of Frederick William I was to 
appoint mayors who were completely subser- 
vient to the royal will. 

The Prussian Municipal Ordinance of 1808, 
embodying the liberal reform program of Baron 
vom Stein, abolished election by guilds and cor- 
porations and established a popular assembly to 
elect the town council, which was to “control the 
entire administration of the municipality in all 
its branches.** The executive was to be elected 
and controlled by the council, although in the 
large cities the burgomaster was to be nominated 
by the crown from a list submitted by the coun- 
cil. Police functions were withheld from the local 
authorities, although they might be devolved 
by the state on the local executive. For the next 
fifty years the history of municipal government 
in Germany consisted in the working out of the 
Stein reforms in Prussia and their adaptation to 
the needs of other leading German states. Re- 
tarded by the conservative reaction following 
1830 and advanced by the aggressive liberalism 
of 1848, the movement for responsible local 
autonomy eventuated in the comparatively reac- 
tionary code of 1853, which subordinated the 
council to the executive, reclaimed for the state 
government the control that it had given up half 
a century earlier and replaced the secret and 
equal franchise by a three-class system of voting 
based on incomes. But one very important con- 
cession to local autonomy was the power con- 
ferred on local authorities to do whatever they 
might consider necessary for the welfare of the 
city. In this way there arose the practise of grant- 
ing to German cities general powers to carry out 
anything not contrary to the law of the land. At 
the same time the code provided that the sanc- 
tion of the superior authorities would in most 
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cases be required. The enactment of the repub- 
lican constitution at Weimar in 1919 did not alter 
essentially the relation of the states to the mu- 
nicipalities, although in certain fundamental re- 
spects, as, for example, with regard to finance, it 
strengthened the national government to the 
detriment of the states and the municipalities. 
Most of the separate states reorganized their sys- 
tems of local government between 1919 and 1924. 

Several of the divisions within each state in 
Germany, such as the province, the rural circle 
(Landkreis) or town circle (Stadtkreis) and the 
commune {Stadtgemeinde or Landgemeinde)^ 
serve both as areas for the deconcentrated ad- 
ministration of state functions by officers and 
bodies directly responsible to the state and as 
areas of self-government by elected local authori- 
ties. There are in this way two distinct systems 
existing side by side. A “central” service in 
Prussia as in France is usually administered by a 
territorial servant or delegate of the responsible 
ministry. This may be an official, such as the 
Regierungsrat\ a mixture of officials and laymen 
selected by local authorities and approved by the 
central government; or as a third alternative the 
locally elected authority acting as agent (the 
Landrat and Kreisausschuss), The local state 
officials exercise police functions, which in Ger- 
many include matters relating to public order 
and safety, the enforcement of the public health 
code and the building laws. The state control 
over local authorities may be exercised by two or 
three grades of supervisory authorities in addi- 
tion to the state ministries. 

There is much diversity in the various systems 
of local government prevailing in Germany, and 
at least half a dozen distinct types can be dis- 
tinguished. But in nearly all of them the out- 
standing characteristics are, first, the existence 
of both a representative or deliberative body and 
a separate executive organ and, second, the pre- 
dominant position occupied by the burgomaster, 
who is not only the chief of the executive but also 
frequently the president of the deliberative or 
legislative council. The burgomaster has always 
held a commanding position. He is a salaried of- 
ficial appointed by the local authority for a long 
term of years or for life, whose function it is to 
control and direct the action of the locally elected 
coimcil. He is at once a state official and a munic- 
ipal officer. 

In Russia traces of a rudimentary form of local 
government are to be found as far back as the 
sixteenth century in the meetings of the landed 
gentry in garrison centers to elect town com- 


manders and assessment officers. The gentry in 
each province became in this way a sort of county 
corporation. Other groups were formed for sup- 
pressing highwaymen and robbers, the elders 
being elected by popular assemblies drawn from 
all classes. Officers were also elected for fiscal ad- 
ministration. All this machinery was used by the 
state for its own purposes to such an extent that 
its operation came to be regarded as a burden 
rather than a privilege. In the seventeenth cen- 
tury, when Russia was being reconstructed by 
the early Romanovs, the local elective system 
broke down and was superseded by a centralized 
administration under commanders responsible 
to Moscow. But the remnants of self-govern- 
ment persisted, particularly in the village com- 
munities of the serfs {see Village Community), 
and at the end of the century the towns were 
granted powers of municipal government which 
were placed in the hands of the upper merchant 
class. In 1775 under Catherine ii the gentry were 
organized to participate in provincial govern- 
ment and were formed into a closed hereditary 
order with corporate rights. A subsequent de- 
velopment made the government of each prov- 
ince the joint business of the imperial official and 
the elected representative. 

The most striking change in prerevolutionary 
Russia took place in 1864, when Alexander ii in- 
troduced a large scheme of local government re- 
form as a liberal reaction against his father’s 
autocratic rule. The zemstvo act provided for 
the establishment of provincial and district 
zemstvos based on popular election in some 
thirty-four provinces. They were given exten- 
sive duties in regard to such matters as poor re- 
lief, highway maintenance, hospitals and public 
health, the promotion of education and agricul- 
ture. The civil parish {volost) y a communal unit 
which is thought to be traceable to the medi- 
aeval period, was revived for administrative and 
judicial purposes on an exclusively peasant basis. 

These local government reforms in Russia, 
like the Stein reforms in Prussia, were essentially 
connected with the emancipation of the serfs. It 
was no mere chance that only three days after 
the signing of the Emancipation Manifesto of 
1861 a commission was set up at St. Petersburg 
to work out a scheme of rural local government. 
The rule of the feudal lord had been abolished 
and a system of civil administration was required 
to replace it. The liberated serf was now a citizen 
and was entitled as such to participate in the 
government of his locality. The zemstvo move- 
ment became the field of a Ipng and bitter con- 
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flict between the reactionary government bureau- 
crats, the believers in absolute monarchy and the 
serfless landlords on the one hand and the liberal 
democrats who desired to promote political 
progress on the other. The popular basis of the 
zemstvo was weakened in 1 890 by the introduc- 
tion of the class principle of representation. 
Every event of national importance, such as the 
revolutionary outbreak of 1905, the Russo- 
Japanese War and the World War, was signifi- 
cantly reflected in the status and progress of the 
zemstvos. 

The introduction of the soviet {q.'v) technique 
by the revolutionary government of 1917 trans- 
formed the administrative as well as the legisla- 
tive machinery of Russia. The basic unit of the 
highly centralized hierarchy of soviets was the 
functional economic group, limited to workers or 
peasants but otherwise popular in its electoral 
and deliberative procedure. Although the older 
administrative areas associated with the zemstvo 
regime have been found a convenient apparatus 
in a period of transition, the attempt is being 
made to substitute gradually a new system of 
regional division better adapted to the realities of 
economic geography. During the early years of 
the transition period the urban local units were 
the dynamic factors in the consolidation of pro- 
letarian power, but with the growing realization 
that many of the crucial questions involved in 
economic planning centered in the rural areas at- 
tention began to be directed to the problems of 
the local village. The long established tradition 
of local communal deliberation has proved itself 
capable, with a slight leavening of active super- 
vision by resident members of the Communist 
party, of removing from the shoulders of the 
overburdened bureaucracy many of the day to 
day problems of local administration, particu- 
larly in the field of agricultural production. 

The tradition of local government has been 
especially strong in Hungary and Bulgaria de- 
spite the fact that both suffered for a number of 
centuries the autocratic domination of Turkey. 
The tradition of a vigorous and to a unique de- 
gree independent county government controlled 
and administered in the interests of the mili- 
tary — and later agrarian — ^nobility is traceable to 
the times of the first Himgarian king, although it 
did not become firmly established until the fif- 
teenth century. During the succeeding centuries 
the former vigor of the central government was 
ejctinguished, at the hands first of the Turks and 
then of the Austrians; but the sense of Hungarian 
integrity and of administrative continuity per- 
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sisted, on occasion flaring up into aggressive 
nationalistic movements, in the county assembly 
(congregatio) of the “aristocratic republics,” in 
the county courts and among county administra- 
tive officials, such as the sheriflp {f dispan). As a 
reflection of the democratic movements of the 
nineteenth century the county organization was 
widened, representation being granted to the 
newly enfranchised peasant communes. In 1876 
and still further in 1891 the autonomy of the 
counties was restricted by the delegation of new 
powers to crown officials, while in the latter year 
the county was divided into circuits presided 
over by justices of the peace. The traditional ad- 
ministration of the Bulgarian commune derived 
from the Slav rural organization. Even under the 
Turkish conquest various towns and villages ob- 
tained privileges, such as the right to elect their 
own mayors and elders, which were not in- 
fringed until the eighteenth century. Provided 
the requisite contingents for the Turkish army 
and other forms of tribute were duly furnished, 
an almost complete measure of self-government 
was accorded to the localities, a tradition which 
has persisted with some modifications down to 
the modern period of centralization. 

The tradition of local government in Spain is 
intimately bound up with the separatism which 
is such a marked characteristic of Spanish ad- 
ministrative development (see Regionalism) and 
with the struggles of the town (see Municipal 
Government) and leagues of towns (herman- 
dades) to acquire privileges (fueros) during the 
late mediaeval period and to preserve them 
against the encroachments of the later centraliz- 
ing monarchs. The essentially municipal char- 
acter of the local government movement in Spain 
is reflected in the early administrative problems 
of the Spanish colonies in America. In contrast 
to the English and the French the Spanish colo- 
nizers organized the administrative areas around 
municipalities. Both in the early colonial period 
and in the later democratic movements of the 
nineteenth century — ^in the mother country as 
well as in the colonies — ^the struggle for the ac- 
quisition and preservation of local liberties was 
the function to a striking degree of the towns. 

In the English as well as in the Spanish areas 
of the New World the early forms of local gov- 
ernment were largely determined by the influ- 
ence of the mother country. In the United States 
some twenty-four municipal charters were 
granted during the colonial period (1641-1765), 
not all of which, however, were effective. The 
charter in colonial times emanated from the 
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crown and issued through its representative in 
the colony, the governor or the proprietor. The 
early colonial charters followed closely the Eng- 
lish model, and even after the revolution the 
charters still bore a strong resemblance to the 
original type. During the colonial period there 
was little opportunity for extensive development 
in this field. The English settlers brought with 
them ready made conceptions of law and govern- 
ment, and from the beginning the new municipal 
corporations, which reproduced the leading 
features of the English model regardless of their 
suitability, lacked vigor. The insistence on cor- 
porate rights, corporate property and corporate 
privileges was transferred to American soil at a 
time when their usefulness had already passed in 
England. The idea of the public welfare had 
little place in English ideas of local government 
during the colonial era. The American munici- 
palities declined rapidly in quality and attain- 
ment during the eighteenth century. 

In 1796 Philadelphia adopted a form of city 
government whose principles closely resembled 
those on which the state and federal govern- 
ments were organized. It consisted of a bicam- 
eral system with select and common councils 
chosen for three years and one year respectively 
by the electors of representatives. The systems 
of checks and balances and the principle of the 
separation of powers were embodied in the new 
constitution. A similar constitutional tendency 
was followed in many other cities. 

One of the main effects of the revolution was 
that municipal charters were no longer granted 
by the governor but by the state legislature. The 
charter, in short, became a statute. This entirely 
modified the relations between municipality and 
state. Under the old regime the cities were en- 
tirely free from legislative interference, whereas 
they now fell under the complete domination of 
the state legislature. In consequence municipal 
autonomy was virtually destroyed during the 
second half of the nineteenth century. Little 
progress was made in American city government 
until the introduction of the commission plan in 
Galveston in 1901 started a movement for the 
abolition of the separation of powers in local 
government and demonstrated the advantages of 
a strong executive. At the same time a number of 
states began to confer home rule powers on the 
cities, thereby relieving them of subordination 
to the state legislature. 

The county is the most common area of local 
government in the United States, and here again 
the English ancestry can be traced. Most of the 


American colonies had been divided into coun- 
ties before the revolution, and toward the end of 
the seventeenth century elected boards or 
justices of the peace carried on local administra- 
tion in a manner not unlike that prevailing in 
England. After the Civil War counties were 
created throughout the country and new re- 
sponsibilities placed on their shoulders. The old 
system of elected officials still prevaib as a rule 
in the counties and no attempt has been made to 
establish adequate representative councils. 

The English influence has also been important 
in the self-governing dominions of the British 
Empire, with the notable exception of the Union 
of South Africa, which has as yet failed to evolve 
a satisfactory form of self-government for other 
than municipal areas. In Canada the first city 
charters were granted to Quebec and Montreal in 
1832. Municipalities were created throughout 
Lower Canada in 1854. Each of the separate 
provinces of the dominion has power to organize 
within its area whatever system of local govern- 
ment it chooses, and most of the municipal au- 
thorities have been constituted by the provinces 
during the last fifty years. They are founded for 
the most part on English principles with certain 
modifications borrowed from the United States. 

In Australia again the colonial period has left a 
lasting mark. The early settlers took possession 
of the entire country, which was then adminis- 
tered by a governor in the name of the king. It 
was later divided into a number of colonies, each 
with a separate government exercising authority 
throughout its territory. No organ of local gov- 
ernment was evolved spontaneously without 
reference to the central government of the col- 
ony. Hence every local authority owes its exist- 
ence to imperial or colonial legislation; and the 
governor in council of each state of the common- 
wealth still possesses large powers of supervision 
and control over the local administration, which 
he exercises on the recommendation of the vari- 
ous departments of state . The urban local govern- 
ment areas consist of cities, towns, municipalities 
or boroughs; the rural of shires or districts. 

Instructions sent in 1840 by the British gov- 
ernment to the first lieutenant governor of New 
Zealand authorized him to divide the colony into 
districts, counties, hundreds, towns, townships 
and parishes, but this power was not utilized to 
any extent. Five years later the Public Roads and 
Works Ordinance enabled the settlers in any dis- 
trict to cooperate for purposes of local adminis- 
tration. The Municipal Corporations Act of 1867 
permitted new districts to be incorporated on 
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the petition of one hundred ratepayers, if cer- 
tain conditions relating to the area were fulfilled. 
The most important year in the history of local 
government in New Zealand was 1876, for the 
provinces were then abolished and the country 
was divided into sixty-three counties, all but six 
of which being placed under the control of an 
elected chairman and council. Another Munic- 
ipal Corporations Act passed in the same year 
enabled all localities fulfilling specified require- 
ments to be constituted boroughs. These enact- 
ments have long been repealed, but the broad 
structure of the present system is based upon 
them. A statute of 1882 authorized the formation 
within the counties of town districts, which are 
subject to the control of the county council. 

In the East the most interesting phenomena 
in the sphere of local government are to be found 
in India. In ancient India the Sabh2, an essen- 
tially communal assembly restricted almost en- 
tirely to Brahmans, constituted the supreme 
governing body of the village; while the Ur 3 r, a 
territorial assembly less exclusive as to caste and 
creed, was earned to a further stage of develop- 
ment in the Natter, or district assembly; there 
were still larger groupings of the same kind. 
Each city was administered by a body called 
Nagarattar, the assembly of the nagara, or city. 
The arts and crafts had their own vocational 
guilds, but for civic purposes there existed many 
composite and federal bodies in which Brah- 
mans, artisans and merchants met together. 

The most important survival of the traditional 
organization is the panchayat, or village council. 
The term panchayat denotes either a general 
meeting of the inhabitants or a select committee, 
a council of village elders, chosen from among 
them. The village communities have always had 
their staff of functionaries, such as the headman, 
who collects revenues, settles disputes and exer- 
cises general superintendence over the affairs of 
the village; the accountant; the watchman; the 
schoolmaster; and so forth. Some of these of- 
ficers have become in British India the servants 
of the government rather than officers of the vil- 
lage community, and this may be one cause of 
the decline of the panchayat. In many of the half 
million or more villages of British India the in- 
habitants undertake for themselves the manage- 
ment of private schools, the maintenance of tanks 
and wells, the settlement of small disputes, the 
administration of village credit societies, the dis- 
tribution of water in irrigated lands and other 
services which concern persons of all castes and 
creeds. 
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It was not until the middle of the nineteenth 
century that the elective principle was introduced 
in the presidency cities of Calcutta, Bombay and 
Madras. Between 1842 and 1862 municipal insti- 
tutions were established by legislation in other 
towns, either at the option of the inhabitants or 
later at the instance of the provincial govern- 
ments. As a result of the efforts of Lord Mayo in 
1870 and of Lord Ripon in 1882 to further the 
participation of Indians in municipal administra- 
tion there was passed a scries of provincial acts 
providing for the election of a larger Indian ele- 
ment to the local authorities, and at the same 
time a pronounced impetus was given to the im- 
provement of rural local government. The typi- 
cal form consisted at first of a rural board exer- 
cising power over a large area; a proportion of 
the members were elected by the local taxpayers 
and the board was presided over by the district 
officer. The domination of the local board by 
this officer, who is the servant of the central 
government, proved a definite obstacle in the 
development of local government in any real 
sense. After the passing of the Government of 
India Act of 1919 new provincial legislatures 
were constituted on a more autonomous basis 
and local government affairs were transferred to 
ministers responsible to those legislatures. As a 
result the district officer was replaced on the 
rural board by an elective chairman. 

The district board is now the most important 
unit in the country districts. It has an elective 
majority based on a franchise of 3.2 percent of 
the population. In Bombay and the United 
Provinces the Moslem electorates are provided 
with separate communal representation; while in 
other areas representation is secured for minori- 
ties by the provincial government’s power of 
nomination. An attempt has been made within 
recent years to revive and strengthen the village 
panchayats, which in most provinces are now al- 
most entirely elective. Local boards have also 
been set up in most provinces as subordinate 
agents of the rural board to administer parts of 
the district. 

In Japan the reform of local government in 
the nineteenth century was connected as in Prus- 
sia and Russia with the abolition of feudalism. 
Prior to the Meiji era (1867-1912) there existed 
nothing in the way of municipal institutions. 
Each feudal clan had certain officials who carried 
on local administration, and the shogunate gov- 
erned. Feudalism was abolished in 1871. The 
renaissance which occurred during the Meiji 
period resulted, so far as political affairs were 
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concerned, in the setting up of a strong central 
government. In 1873 there took place the estab- 
lishment of the Department of Home Affairs, 
which has ever since exercised a dominant con- 
trol over local government; this was followed by 
a movement directed toward the standardization 
of municipal institutions and toward the crea- 
tion of somewhat more democratic forms of 
authority. Governors were placed in charge of 
the seaports (fu) and the former fiefs {ken)y and 
a brief statement was issued by the central gov- 
ernment as to the objects to be pursued by local 
administrators. In 1878 provincial assemblies in- 
tended to serve as forerunners to a national as- 
sembly were set up in the fu and ken. Two 
years later assemblies were established in the 
cities, towns and villages, into which the older 
regional areas had been reorganized and classi- 
fied. It must be noted, however, that in Japan 
popular representatives have always occupied an 
advisory or consultative position and have never 
acquired positive power over the bureaucracy. 

In China as in India there existed until very 
recent times that “aloofness of society from the 
state” which made it possible for the everyday 
life of the people to proceed relatively undis- 
turbed by violent changes of government or by 
the rise and fall of dynasties. The emperor ruled, 
but he did not pretend to govern. Such govern- 
ment as has existed in China has been carried 
on in the city and village community. Judged by 
western standards, however, the Chinese are not 
accustomed to expect very much government ex- 
cept in the larger cities, although both the right 
and the opportunity of local self-government 
form essential parts of theConfucian philosophy. 

The twenty-two vast provinces of the Chinese 
Empire were ruled by imperial governors or 
viceroys together with a few subordinate officials. 
The central government had in theory absolute 
power. In practise its activities consisted largely 
in controlling the appointment — although to 
only a small extent the subsequent action — of the 
officials occupying the higher provincial, pre- 
fectural and district posts; the holding of state 
examinations for the civil service; the collection 
of taxes and the maintenance of armies. At no 
time was the central control effective. 

Each province was divided for administrative 
purposes into prefectures (Ju) presided over by 
prefects, which were in turn divided into dis- 
tricts (hsien) in the charge of magistrates. The 
hsieuy comprising a walled city — or in the case of 
many provincial capitals the half of a walled 
city — ^with the adjacent country, was the civic, 


political, judicial and fiscal unit. The district 
magistrate in charge was assisted by treasurers, 
collectors, constables and other officials. The 
magistrate himself was the agent of the provin- 
cial and imperial governments for certain pur- 
poses and was personally responsible. He exer- 
cised control over every conceivable subject of 
local administration from famine relief to the 
care of temples. 

The hsien commonly contained a large num- 
ber of villages which had no legal or consti- 
tutional status whatever but which nevertheless 
exercised considerable powers of local govern- 
ment, carried out through the village elders on a 
patriarchal basis. An official (tipao) was nomi- 
nated from among the elders to represent the 
villagers in relation to the hsien and other su- 
perior authorities. This system, built up through 
long ages under the Chinese monarchy, was left 
virtually untouched by the revolution which 
established the Chinese Republic in 1911. 

The survey of the rise and in some cases the 
fall of local government in the main countries of 
the world indicates the difficulty of generalizing 
about phenomena so complex, so diverse, so 
rooted in the history, the stage of development, 
the political aptitude and the social character- 
istics of the various peoples. Two general con- 
clusions, however, emerge as valid. First, local 
government is obviously the principal arena in 
which the conflicting principles of centralization 
and decentralization struggle for supremacy. 
Where the central government is essentially 
weak, no matter how absolute its theoretical or 
legal rights, local administration is bound to 
prosper, if for no other reason than that the 
practical needs of the people must be met. 
Second, every nation which has become a 
modern state has without exception been com- 
pelled during its transition to establish or to 
reform its institutions of local government. 

The modern state is often faced during the 
course of its evolution with conflicting tend- 
encies. On the one hand, the desire to strengthen 
the central power and to promote national ends 
rather than local interests frequently leads, as in 
France and Italy, to an extreme restriction of 
local autonomy and a development of the decon- 
centrated type of local administration through 
central officials. On the other hand, the vast 
increase in the scope of governmental functions 
makes central governments aware of the need to 
devolve both duties and responsibilities to local 
organs. This decentralizing tendency is often 
reenforced by a recognition of the vital edu- 
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cative effect on the people of representative local 
institutions. In England, India, Prussia, Japan, 
the United States and elsewhere the course of 
events has shown the impossibility of intro- 
ducing or maintaining an effective and healthy 
system of democratic government in nation or 
state or province unless the larger organs of 
government are supported by healthy and 
democratic local councils. 

An accurate gauge of the extent to which 
local autonomy prevails in a country is the 
degree to which local administration tends 
toward the decentralized or the deconcentrated 
type. It is here that a true distinction may be 
found between the local government systems of 
the English variety and those founded on the 
French or German model. In France the de- 
partment is an area of both deconcentrated 
central administration and local government. 
The prefect is appointed by the government and 
is the local agent of all the central ministries; he 
is in fact the principal local servant of the central 
power. He exercises large powers of supervision 
over communes and mayors. He controls the 
police and appoints all the school teachers. The 
representative body of the department, the 
conseil-gdneralj is relatively unimportant. In the 
commune the mayor serves in a double capacity. 
He is at once the agent of the central government 
and the executive head of the municipality. He 
is elected by the council from among their 
members, but he can be suspended by the 
prefect for one month or by the minister of the 
interior for three months or be dismissed by 
decree. The communal budget is proposed by 
the mayor and must be a'pproved by the munici- 
pal council, but the final decision is with the 
prefect or in large towns with the minister of the 
interior. The prefect may insert additional items 
of expenditure in both the communal and the 
departmental budgets. The most striking illus- 
tration of the prefectural dominance is the power 
of the prefect to suspend the municipal council. 
Education in France is completely under the 
control of the national Ministry of Public In- 
struction; the upkeep of the main highways is 
also centralized. 

The German conception of local government 
consists to a large extent in administration by a 
highly qualified professional officer checked by 
but essentially independent of an elective legis- 
lative or deliberative assembly and subject to its 
financial control. This contrasts sharply with the 
English system, where the fundamental princi- 
ple consists in the supremacy of the elective 
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council and the complete subordination of the 
municipal officers to its decisions. Municipal 
administration in England is carried out by 
means of a series of committees of the council, 
each of which deals with a particular subject, 
such as education, public health and so forth, 
and the membership of which consists either 
wholly or mainly of councilors. In this way all 
members of the council, although unpaid lay- 
men, participate in actual administration. In 
Great Britain again there is no deconcentrated 
control by the state. The supervision or control 
by the central government is carried out directly 
by the central ministries, and no local authority 
or municipal officer or mayor is the agent of the 
central power. 

As regards central control England may be 
said to occupy a position midway between the 
authoritarianism of the French system and the 
extreme freedom enjoyed by American munici- 
palities, especially in the home rule states. The 
relations between central and local government 
in England are complex. The central govern- 
ment exercises considerable influence and some- 
times direct power through its ability to with- 
hold national grants-in-aid of local expenditure; 
through the system of district audit of local 
accounts; and by such means as the approval of 
by-laws, the inspection of schools and police 
forces, the right to approve and modify local 
schemes for housing, town planning, hospital 
provision and so on. There is no absolute power 
of general control, however, except perhaps in 
the case of the poor law. In the United States 
the separate states have the constitutional right 
to regulate local government to any extent they 
desire. But in practise this right is exercised to a 
relatively small degree and local authorities are 
perhaps freer from superior control than in any 
other country. Even where subventions are paid 
by the state in aid of particular municipal 
services, such as education, inspection or super- 
vision by the state does not commonly occur. 
The state is regarded as occupying an advisory 
rather than a supervisory position. The county, 
however, occupies a dual position in the United 
States not unlike that filled by certain areas of 
administration in Germany. It is at once a sub- 
division of the state for the enforcement of state 
laws and a district for the purposes of local 
administration. With comparatively few ex- 
ceptions county officers are popularly elected. 
The principle of directly electing executive 
municipal officials is peculiar to the United 
States. It arises partly from a desire to separate 
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powers, partly from the theory of a system of 
checks and balances carried into the sphere of 
local government and partly from Jeffersonian 
ideas of democracy. Nevertheless, during the 
past two decades the rise of the city manager 
(q.v.) plan has been a most conspicuous feature 
of local government in the United States. 

In Italy, which after its unification had 
adopted the main outlines of the French system, 
local autonomy has been almost entirely abol- 
ished by the Fascist regime. The responsible 
authority in each commune, except Rome and 
Naples, is the podestcty an unpaid officer ap- 
pointed for five years by royal decree. The 
podesth exercises all the municipal functions 
which formerly devolved upon the mayor, the 
executive committee and the communal council. 
He is the only executive authority and appoints 
all the officers of the commune. His decisions 
are subject to the control of the provincial 
prefect. 

In the larger communes the podestd is as- 
sisted by a council appointed by the prefect, 
two thirds of the members of which are selected 
from panels submitted by local syndicates and 
recognized economic organizations. The council 
is endowed with advisory powers only; it is 
summoned by the podestd at his discretion and 
expresses opinion on matters submitted to it by 
him; in regard to certain questions, however, 
such as the budget estimates, loans and taxation, 
the opinion of the council must be asked. If 
there is a difference of opinion between the 
podestd and the council, th^ podestd decides as he 
thinks fit. In the Italian provinces a system re- 
sembling the French prefectorial scheme is in 
existence, while in Rome a governor and in 
Naples a royal commissioner replaces the 
podestd. The governor is supported by a body of 
rectors appointed by the minister of the interior, 
each of whom is responsible for a specific branch 
of administration. 

The various systems of local government may 
be divided into those in which general powers 
are conferred on the local unit and those in 
which only specific powers are granted. In 
France the communal council possesses legal 
power to embark on any activity considered 
desirable for the welfare of the locality, and in 
Germany a similar general power has been 
possessed by local authorities in most states 
since the days of the Prussian municipal code of 
1853. In England, on the contrary, local au- 
thorities are permitted to perform only those 
functions which they have been expressly au- 


thorized to perform by public or private act of 
Parliament, royal charter, statutory rule, pro- 
visional order or other legal document ema- 
nating from the king in Parliament or the 
central executive. This principle of confining 
the activities of local authorities to enumerated 
functions is judicially enforced by the legal 
doctrine of ultra vires. In the United States the 
municipalities in the home rule states have 
general powers within the limits set by the state 
constitutions; elsewhere the doctrine of ultra 
vires applies. 

It is obvious that an accurate understanding 
of the powers possessed by local authorities can 
be gained only by considering the general 
context of central control exercised over local 
authorities. The constitutional freedom of the 
French commune is severely limited by the 
power of the prefect over finance, by the power 
to suspend the council and by other restrictive 
factors; while in Germany the reservation by the 
state of police functions and the requirement 
that local authorities must obtain state approval 
for many of their proposals circumscribe in 
practise the legal power of the municipal 
councils. It is worth noting that countries fre- 
quently change from one system to the other and 
sometimes apply both simultaneously. Thus the 
doctrine of ultra vires did not exist in England 
before the 1840’s; Japan changed deliberately 
from the system of general to that of enumerated 
powers; while in Germany the powers of local 
authorities higher than the commune are speci- 
fied in order to avoid conflict with the unlimited 
powers of the latter. But even allowing for all 
modifying influences, il may be asserted that in 
England, the United States, Australia, Canada 
and New Zealand reliance is placed on legis- 
lative and judicial control, whereas in France, 
Germany, Italy and Japan the emphasis is on 
administrative supervision by higher authorities. 
The private act of Parliament whereby the 
legislature confers powers on a particular lo- 
cality has been extensively employed in England 
but appears to be unknown elsewhere. It is 
unconstitutional in the United States, although 
a state legislature can legislate for a “class” of 
local authority of which only one example exists 
within the jurisdiction. 

The actual functions of local government are 
most varied. There are certain services, such as 
water supply, sanitation, poor relief, the upkeep 
of at least the minor roads, which are everywhere 
in the hands of local authorities. On the other 
hand, whereas education is a national service in 
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France, in the United States it is regarded as a 
peculiarly local function requiring special edu- 
cation authorities distinct from the general 
municipal bodies. Similarly, the control of the 
police force is a jealously guarded preserve of 
the English boroughs, while in Germany it is the 
concern of the state. Two distinct trends may, 
however, be emphasized. First, the scope of 
municipal activity has been greatly widened in 
recent times in regulating the conduct of citizens 
and more especially in the direction of providing 
services for the people, such as housing accom- 
modation for the poorer classes, the operation of 
gas and electric supply utilities, the running of 
transport services and other forms of so-called 
municipal trading. In the second place, the 
growth of these and other services has had the 
effect of making local government far more 
important than central government in the daily 
life of the average citizen. The services which 
touch family and home life most intimately, 
such as the provision of health services, ma- 
ternity and child welfare clinics, playgrounds 
and parks, general and technical education, the 
supply of water and gas and electricity, even the 
provision of the dwelling itself — ^these are 
tending more and more to be the affair of the 
local authority. 

The interest shown by citizens in the work of 
the local council and the caliber of those who 
serve on it manifest wide variations. A very high 
point of excellence is reached in Switzerland, 
especially in the German cantons, where local 
self-government is perhaps more truly demo- 
cratic than in any other country. In Germany 
and in England also, especially in the towns, 
civic feeling of a high order is to be found as 
well as in Holland and the Scandinavian 
countries. In the United States an exceptionally 
mobile population, a vast immigrant influx, a 
mixture of races and cultures and a great con- 
centration on economic activity have proved, 
with a few notable exceptions, unfavorable to 
the development of any considerable popular 
interest in local government and this in turn has 
led to corruption in municipal politics. 

The degree to which local democracy exists 
depends to no small extent on the effectiveness 
of the municipal organization, and this again is 
related to the constitutional structure. It is im- 
possible to describe here all the variations in the 
size, shape and character of the areas of local 
government in the different countries of the 
world. Their irregularity and irrationality are 
conspicuous in an old country, such as England, 
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where the administrative divisions are to a large 
extent a heritage of past ages and where the de- 
termining factors are irrelevant to modem con- 
ditions. Their uniformity is most noticeable in 
new territory, such as the west and middle west 
of the United States, where the ‘‘congressional 
townships” consist of areas six miles square. But 
neither irregularity nor uniformity is the test of 
suitability. In nearly all the countries where ex- 
tensive industrial development has taken or is 
taking place the areas of local government are 
proving too small for optimum efficiency. As a 
result of the technological revolution the areas of 
local government are often too small to include 
both the place of work and the place of residence 
of great masses of the population and have pro- 
duced serious administrative and financial prob- 
lems in such countries as Germany, France, 
England and the United States. At the same 
time new municipal services, such as town and 
country planning, public health functions calling 
for highly specialized experts and institutions 
and public utility undertakings requiring large 
scale operation, have created a similar demand 
for enlarged areas of jurisdiction. In nearly all 
the leading countries the areas of local govern- 
ment were determined before the advent of mod- 
em improvements in communication; and in 
none of them has there been any systematic at- 
tempt to bring the size and shape of the areas 
into accord with the trend of social and economic 
evolution. The result is that almost every coun- 
try contains large numbers of local governing 
authorities whose areas are too small, too sparsely 
populated and too poor to respond adequately to 
the demands which are made upon them. The 
problem of areas is complicated by the dogged 
insistence with which ineffective local authori- 
ties claim the right to continue in existence. 

Another phase of the problem of local govern- 
ment is the degree of simplicity which is to be 
found in the various systems. In the United 
States, Germany, England (outside the county 
boroughs) and elsewhere there are several layers 
or levels of administrative authority having 
jurisdiction over the same or overlapping local 
territory; whereas in Australia, for example, there 
is one and only one local authority in any area. 
The complexity resulting from overlapping local 
authorities tends to confuse the public mind and 
thereby to weaken public interest in municipal 
affairs; at the same time it diminishes the effi- 
ciency and economy with which local admin- 
istration as a whole can be carried on. 

The tendency toward increased central con- 
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trol, so marked at the present time, has sprung 
from several causes. The enlarged scope and im- 
portance of municipal functions have stimulated 
in central or state governments a sense of re- 
sponsibility for their proper execution or at least 
their performance. The huge increase in munic- 
ipal expenditures has made it necessary for 
grants or subventions to be made from national 
and state funds. The world wide economic de- 
pression and the acute financial situation existing 
in many countries have given the activities of 
local authorities in regard to poor relief and the 
promotion of public works a national importance 
which they never before possessed and which no 
central government can ignore. The inadequacy 
of many areas of local government has not infre- 
quently compelled the intervention of the cen- 
tral government. For these and cognate reasons 
the power of the German Reich has increased in 
comparison with that of the municipalities and 
of the states; in England the central departments 
and especially the Ministry of Health have ac- 
quired a degree of control and influence over 
local authorities far in excess of any hitherto 
known; and even in the United States there is 
without doubt an extension in the power of the 
state governments over the local authorities. 

Despite this tendency local authorities have 
greater opportunities today than ever before. If 
the powers of the central governments are in- 
creasing, so are the powers of the local councils. 
With the general extension in the scope of munic- 
ipal government there is a growing recognition 
of the necessity for a well trained professional 
service to carry the burden of local administra- 
tion. The elected councilor is ceasing to believe 
that he can govern wisely or efficiently without 
the aid of the expert official. Emphasis is there- 
fore being placed in many countries on the need 
for improvement in the methods of recruitment, 
education, training, pay, status, conditions of 
service and ability of local government officers. 
At the Fifth International Congress of Local 
Authorities held in London in 1932 one of the 
two subjects tabled for discussion was the train- 
ing of local government officials. 

One of the most difficult problems of local 
government is presented by the administration 
of the great metropolitan areas. Attempts to 
solve this problem are being made in a number 
of countries, and plans are being put forward to 
obtain a more effectively unified type of metro- 
politan government by such means as the federa- 
tion of existing bodies, the creation of larger 
units or the setting up of ad hoc bodies to deal 


with particular services over the entire area. 
This question may serve as an interesting illus- 
tration of the way in which the same type of 
problem springs up in the field of local govern- 
ment in all countries which have reached ap- 
proximately similar stages of economic and so- 
cial development. The great diversity in the his- 
tory and the character, the structure and the 
functions, of the various systems of local govern- 
ment is impressive, but equally so are the simi- 
larities of form and feature, of growth and decay 
and renewal, of problem and solution, to be ob- 
served among many unrelated sets of municipal 
institutions. 

William A. Robson 
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LOCAL OPTION. See Prohibition. 

LOCALISM. See Regionalism. 

LOCALIZATION OF INDUSTRY. See Lo- 
cation of Industry. 

LOCATION OF INDUSTRY. The location 
of industry is bound up with geography as well 
as with economics, for geographical differences 
affect the life of man, while man in turn reacts 
upon and changes the surface of the earth. As 
long as the forms of economic life remained 
simple, a descriptive study of territories and 
states, such as that of Montesquieu, was suffi- 
cient and political economy could ignore the 
problems of spatial separation and distribution. 
It was not until the advent of a free dynamic 
system of economic arrangements that such 
questions attained any appreciable theoretical 


importance. Thiinen could develop his theory 
of agricultural location, for example, only after 
the disappearance of the rigid three-field system 
of peasant economy. Industry too was for long 
almost as definitely restricted by historical fac- 
tors. Throughout the mediaeval period handi- 
craft was tolerated only in the towns. Home 
industries alone flourished in the rural districts, 
especially in mountainous regions where con- 
ditions for the development of agriculture were 
poor. In the mercantilistic period there were 
in addition direct attempts, particularly by Great 
Britain, to prevent the development in the colo- 
nies of manufactures other than those of local 
importance. These artificial limitations were 
superimposed upon natural obstacles to rational 
distribution of industry; in the North American 
colonies, for example, all industrial development 
was confined to the narrow coastal strip where 
the original settlement was concentrated. Com- 
plete freedom of movement for industry was 
effected everywhere at a rather late date. In 
Europe it vras brought about by the abolition 
of the mediaeval economy, elsewhere by the 
collapse of the old colonial system. In new coun- 
tries such as the United States the spread of 
settlements over the entire country was another 
prerequisite; only then was industry able, with 
the aid of the new technique of steam trans- 
portation, to exercise a free choice of location 
and to correct economic deficiencies in tradi- 
tional locations. 

Another reason for the neglect by early econ- 
omists of the problems of location was their 
difficulty. It was not easy to integrate the differ- 
ences of agricultural location into a causal ex- 
planation, and the variegated picture presented 
by industry was even more puzzling. While the 
question of the “natural’* location of industry 
had been touched upon in passing by such 
writers as Sonnenfels and Biisch, the first broad 
treatment of the problem is found in Roscher’s 
article, “Studien fiber die Naturgesetze, welche 
den zweckmassigen Standort der Industrie- 
zweige bestimmen” (in his Ansichten der Volks- 
wirtschaft atis dent geschichtlichen Standpunkte, 
2 vols., 3rd ed., Leipsic 1878, vol. ii, p. i-ioo), 
which suffers, however, from the superficiality 
of theoretical discussion and the failure to syn- 
thesize the assembled mass of historical mate- 
rial. Roscher’s analysis was supplemented in 
important particulars by the American E. A. 
Ross (“The Location of Industries” in Quarterly 
Journal of Economics, vol. x, 1895-96, p. 247- 
68) and by the Frenchman Maunier (“La dis- 
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tribution g^graphique des industries** in Revue 
internationale de sociologies vol. xvi, 1908, p. 481- 
514). More important, however, was the fact 
that in the meantime the entire problem was 
approached quite differently by Launhardt in 
his mathematical study, “Die Bestimmung des 
zweckmassigsten Standortes einer gewerblichen 
Anlage’* (in Zeitschrift des Vereines deutscher 
Ingenieures vol. xxvi, 1882, cols. 105-16). Alfred 
Weber was the first to undertake to coordinate 
all these disparate efforts and to offer compre- 
hensive treatment. The publication in 1909 of 
his Reine Theorie des Standorts gave rise to a 
theoretical discussion which has not yet abated 
and secured for the subject permanent impor- 
tance in scientific literature. Although Weber 
never published the promised second part of 
his theory, which was to be “realistic,” he edited 
a collection of studies of location of individual 
industries, and similar studies by other investi- 
gators followed. Weber’s theory, unlike Thii- 
nen*s, has not successfully met the test of 
subsequent criticism; it offered a powerful stim- 
ulus to further study rather than a definitive 
solution. It has been attacked from all angles, 
as by Englander and particularly by Predohl 
and Ritschl; but criticism has been constructive 
and has helped to clarify the outlines of a new 
and unified theory, in which there is no longer a 
distinction between the “pure” and the “realis- 
tic.” These doctrines, moreover, were developed 
further in application to business economics and 
incorporated in practical economic disciplines. 
Especially in the United States, where the gen- 
eral theory has been developed but slightly, its 
implications have been reflected in studies of 
scientific marketing, such as W. Gerald Holmes* 
Plant Location (New York 1930). 

While the doctrine of location has certain 
general aspects it is radically affected by an 
empirical distinction between those branches of 
production for which location can be chosen 
freely and those for which it is predetermined. 
In agriculture location is usually fixed; the fac- 
tors of labor and capital must be adapted to the 
soil, and location governs production. In indus- 
try, on the other hand, location may be selected 
freely and land adapted to labor and capital; 
location is conditioned by the requirements of 
production. While it is important that the unity 
of the problem should not be overlooked, this 
basic difference renders inadvisable the formu- 
lation of a doctrine of location to apply uni- 
formly to agriculture, industry and trade; at- 
tempts at the construction of such a unified 


theory have generally failed. More specifically, 
the peculiarities of industrial location cannot be 
set forth clearly within the framework of a gen- 
eral theory. 

The factors peculiar to industrial location, 
which are exceedingly numerous, are not always 
apparent, for the historical circumstances which 
have conditioned the location of the older indus- 
tries are in many cases difficult to ascertain. 
Effective location factors are therefore most 
clearly indicated when industries move. Of these 
one group require only brief mention because 
they create in industry a situation similar to that 
in agriculture. The location of mining enter- 
prises is the clearest illustration of their opera- 
tion. Industries depending on water whether for 
power or for other purposes, as in the case of 
certain chemical, paper and leather manufac- 
tures, are in an analogous position. Similarly the 
presence of facilities for drainage, often more 
important than adequate water supply, and such 
characteristics of certain manufacturing opera- 
tions as noise and odor may definitely fix loca- 
tion. While such restrictive factors could be 
omitted from consideration, the theory of loca- 
tion of industry must encompass all others, for 
each specific factor can be assigned its proper 
place only when the entire complex has been 
outlined. 

The most important of the numerous factors 
which affect the free choice of industrial loca- 
tion is, as in Thiinen’s doctrine of agricultural 
location, orientation toward the market to which 
the output of the plant must be delivered. 
Transportation costs thus incurred are deter- 
mined on the one hand by the weight and bulk 
of the products and the distance over which 
they are transported and on the other by the 
scale of freight rates. None of these determi- 
nants is fixed. Progress has been made in lower- 
ing the weight of the transported commodities, 
in shortening the distance separating the plant 
from the market and above all in reducing freight 
rates. So long as only natural traffic routes were 
available, natural conditions occasioned marked 
differences in freight rates, considerably equal- 
ized, however, by local taxes and dues. Even 
at present natural conditions exercise an impor- 
tant influence on transportation costs, particu- 
larly in the case of natural routes of great 
capacity, such as the sea, large lakes and long 
inland waterways developed for navigation. On 
the whole, however, the railroad has emanci- 
pated transportation from the limitations of 
natural routes and made equally accessible out- 
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lying points in every direction, a condition pre- 
viously unknown. While it reduced the signifi- 
cance of transportation facilities as a location 
factor, it has introduced railroad rate policy as 
an important device for encouraging or imped- 
ing migrations of industry. The advent of the 
automobile in recent years has further increased 
the accessibility of distant points and reduced 
the importance of distinctive locations; at the 
same time the automobile has virtually elimi- 
nated the differences between the use of the 
railway and of the highway and impaired the 
effectiveness of railroad rate manipulation for 
location policy purposes. 

Next to the market the factors of production 
constitute a most important consideration in 
industrial location, more vital in industry than 
in agriculture. Among these, however, land is 
not of outstanding significance. In industry, as 
contrasted with trade, land rent is of immediate 
practical concern only when an enterprise is to 
be established or extended. While a rise in rent 
may drive mdustries from central locations in 
large cities to the suburbs, as a rule it merely 
supplements a trend toward change of location 
due to other causes. The production factors, 
labor and capital, exert much more influence 
upon industrial location. The bearing of labor on 
location is very involved; one must consider the 
local wage rates, expenditures enforced by social 
legislation, the productivity of labor in its quan- 
titative and qualitative aspects as well as its 
tractability. The factor of capital presents still 
greater complications. In the case of fixed capi- 
tal, interest, like rent, is of importance mainly 
in the establishment of new or in the enlarge- 
ment of old plants. Although differences in 
interest rates are often decisive for the intro- 
duction of an industry into a foreign country 
they do not constitute a permanent influence, 
for the tendency toward equalization of prices 
of articles entering international trade extends 
also to interest rates. Working capital, compris- 
ing raw materials, fuel and similar goods con- 
tinually used up and replaced, is of much greater 
importance than fixed capital. In the literature 
of the subject fuels are usually classed with 
raw materials, but they are in fact much more 
subject to technological innovations. In this 
connection two major changes should be noted: 
first, the substitution of coal for wood and the 
consequent movement of industry toward the 
coal regions; second, the change now in prog- 
ress, the substitution of electricity for steam. 
Since electricity is by now available almost 
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everywhere, the coal regions are largely ceasing 
to attract industry, a tendency which would be 
even more marked if coal were not also changing 
from a fuel to a raw material. The availability 
of power resources, which for long had been a 
prime consideration, is thus becoming almost 
negligible as a factor in location; this is perhaps 
the most far reaching change which has thus far 
taken place in the geographical distribution of 
industry. 

Numerous factors of a non-economic charac- 
ter also affect location of industry. Of the geo- 
graphic factors the most important is that of 
climate. Indeed Friedrich List regarded climate 
as the principal factor governing the distribu- 
tion of industry; the temperate zone, he main- 
tained, was the natural seat of machine industry, 
while the tropics were unsuited to manufactur- 
ing. Today it is known that man can lessen the 
effect of climatic differences; physical exertion 
entailed by work has been reduced, and tropi- 
cal heat may now be mitigated with the aid of 
artificial ice and electric refrigeration. Further- 
more natives of tropical countries have proved 
to be more educable than was formerly held 
possible. All sorts of industries, especially mines 
and iron foundries and textile manufactories 
using tropical fibers, have been established in 
the tropics. It cannot be denied, however, that 
while some climatic influences important in the 
industrial process, such as humidity, can be 
offset by artificial methods, climatic differences 
will always remain of consequence. 

Racial differences, which are in part related 
to climate, are less important. The machine is 
becoming the common property of all peoples, 
and the handling of industrial apparatus has 
ceased to be the monopoly of a few nations; 
the old position of predominance is becoming 
confined more and more to the maintenance and 
improvement of equipment, although in this 
sphere the existing differences between peoples 
are insufficiently appreciated. National peculi- 
arities of political organization also produce 
differences in institutional arrangements. Taxa- 
tion, for example, is a factor affecting industrial 
location; where high taxes are not offset by 
corresponding advantages they cause eventually 
a shift in location. 

In addition to these factors, which are beyond 
the power of any single individual, location is 
influenced by certain arbitrary choices. Inert 
obedience to custom, the all too human desire 
for comfort, the benefit expected from educa- 
tional and recreational facilities, may override 



588 Encyclopaedia of the Social Sciences 


the cold logic of strictly economic calculus. 
Again, for reasons of their own municipalities 
may attract industries by offering special privi- 
leges such as land grants or financial induce- 
ments. These are but instances of irregularities 
in location produced by arbitrary and accidental 
factors; their influence, however, tends to de- 
cline with the increasing displacement of private 
business by the corporation. 

Once an enterprise has become established, 
the factors which influenced its location may 
lose their potency, although powerful forces of 
inertia may discourage change. The greater the 
fixed capital, for example, the more difficult is 
shift to other regions; in such a case a reduction 
in profits is usually considered the lesser of the 
two evils. Actual removals are thus rather infre- 
quent, being caused usually by exhaustion of 
raw materials or by radical changes in the power 
economy. It is the new enterprises which usually 
become established in more favorable locations, 
thus pushing the older firms to the margin and 
bringing about their slow extinction. This is to 
be regarded as the normal type of industrial 
migration; it may of course be occasioned by 
changes in any of the factors which determine 
location, particularly the market, labor or raw 
materials. 

Historically, industrial location with a view 
primarily to market proximity, which may be 
considered the original normal type of location, 
assumed two forms. The oldest and most wide- 
spread form applying to workshops dispensing 
rough artisan products was their distribution 
over a certain area paralleling the distribution 
of population. The other form of market orien- 
tation applied to the luxury trades which early 
sprang up alongside the ordinary crafts in upper 
class and aristocratic centers. All large cities, 
especially capitals, from antiquity to the begin- 
ning of modern times were centers of luxury 
industries, which were often promoted by the 
authorities. Only with the rise of the middle 
classes did the democratization of luxury con- 
sumption lead to shifts in location. 

Later changes in location start from a con- 
dition of industrial localization caused by such 
twofold market orientation. Even where such 
orientation persists its influence is modified and 
there is a corresponding change in results. As 
improvements in transportation enable the in- 
dividual producer to supply a larger share of 
consumption than is centered around the local 
market, the number of establishments in any 
single industry and with it the number of loca- 


tions decrease. This process of concentration 
is accompanied by a differentiation between 
older countries and those which are still being 
settled. They differ not merely in the rate of 
development but in the phenomena attendant 
upon it; in the younger countries population 
grows largely by immigration, which creates 
new mass markets in the interior of the country, 
whereas in the older countries the natural in- 
crease in population is uniformly distributed 
and does not give rise to new centers of con- 
sumption. Only in foreign countries could a 
nation like Germany obtain new mass markets 
comparable to those which appeared in the 
western states of the United States. The influ- 
ence on industrial location exercised by the 
domestic market is, however, quite different 
from that of a foreign market. The domestic 
market requires a central location from which 
all its sections can easily be reached; the foreign 
market, on the other hand, attracts industries 
to the periphery of the country, especially when 
ocean transportation is available. Such a distinc- 
tion is of slight importance for England, where 
the distance to the seacoast from any inland 
point is so short that even domestic commerce 
can often take advantage of cheap coastal ship- 
ping. Nor does the conflicting influence of the 
domestic and foreign markets assume practical 
importance until a country has developed a large 
export trade. In the United States, for example, 
the antagonism remained latent, but where it 
became manifest it was acute because of the 
enormous distances involved. This situation led 
the Standard Oil combination to adapt its or- 
ganization to a dual market attraction by estab- 
lishing two great distribution centers, one on 
the Atlantic coast near New York, the other in 
the center of the continent near Chicago. In 
Germany, with its much smaller area, similar 
developments appear only in isolated instances, 
as in the iron and steel industry. It is much more 
typical that before the World War German 
foreign markets tended increasingly to attract 
large scale industries to the seacoast and the 
shores of the Rhine. 

Orientation toward the domestic market pre- 
dominates wherever settlement is still in process. 
For a long time this fact accounted for the most 
characteristic peculiarity of industrial develop- 
ment in the United States. With the exception 
of a few branches which could serve an un- 
usually large marketing area, industry followed 
population westward. This shift, however, did 
not constitute an industrial migration in the 
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proper sense of the term unless other location 
factors were involved. In the east plants were 
not dismantled; industry expanded merely in 
the measure dictated by the increase of popu- 
lation. The general westward movement has 
recently subsided, if it has not ceased altogether. 
In so far as the movement of industry is an 
aspect of the migration of population it was 
brought to a standstill by the post-war restric- 
tion of immigration. Another factor was the 
opening of the Panama Canal in 1914, which 
established closer economic ties between the 
east and the west coast than those which exist 
between the Pacific coast and the middle west. 
The operation of the Panama Canal and the 
realignment of rates since the war have resulted, 
for example, in moving Chicago away from the 
Pacific coast on the average about $3.36 per 
ton of staple goods, while moving New York 
$2.24 nearer. Every place east of a line passing 
approximately through Cleveland has been af- 
forded preferential treatment in reaching the 
Pacific coast through the new ocean route. The 
further growth of the middle west is now im- 
peded by both of these factors; in fact movement 
out of this region is becoming noticeable here 
and there. 

The labor factor may affect choice of location 
in many ways. Since labor is divided into a great 
many groups, the interchangeability of which for 
the purposes of a particular industry is rather 
limited, location with reference to the labor mar- 
ket is possible only if all the requisite labor 
groups are present; hence the larger the labor 
market the easier is the orientation toward labor, 
and this despite the fact that in large cities 
wage rates are as a rule higher than in small 
towns. Wage rates alone are never the deciding 
consideration. To wages must be added expendi- 
tures for labor welfare, more readily ascertain- 
able in those countries where they are made 
compulsory by law. Such costs are usually 
reflected in a higher quality of labor perform- 
ance, which, however, is not easy to evaluate; 
where the balance between the two lies is just 
as difficult to ascertain as it is to carry out a 
comparison between labor cost and labor serv- 
ice. This problem loses practical significance as 
the cost factor, capital, becomes increasingly 
important and the employer is forced to value 
continuity of labor more highly than its cheap- 
ness. When the threat of a strike involves a risk 
so much heavier than the difference of a few 
points in wage scales, it pays to purchase labor 
tractability with higher wages. Of late the search 


for tractable labor has induced perhaps as many 
shifts in location as the quest for low paid 
labor. 

Yet there are instances of industrial location 
which may be described as wage minimum and 
productivity maximum types. Manufacturers of 
coarse cotton fabrics have in recent years tried 
more persistently than ever to locate their plants 
in wage minimum areas and have caused perhaps 
the greatest international industrial migration 
of modem times. Cotton manufacturing has 
shifted from areas of high productivity and high 
wages, such as Lancashire and eastern Massa- 
chusetts, to industrially backward regions like 
Japan, India and China, and in lesser degree 
to the southern states of the United States. In 
these areas success depends wholly upon the 
outcome of the race between rising labor cost 
and growing labor productivity; education and 
trade union organization have a vital effect upon 
the outcome, and the results are often subject 
to wide fluctuation. On the other hand, long 
established industrial centers, such as Birming- 
ham, Essen and Pittsburgh, attract industry as 
productivity maximum areas. By virtue of their 
age and tradition they have developed labor of 
high qualification, which has increased the 
drawing power of labor as a location factor. As 
they developed into quality industries many 
lines of manufacturing, which at first located 
more or less by chance, shifted to such centers 
of high labor qualification, thereby acquiring a 
rational location. 

Location with primary reference to the labor 
factor derives as a rule from two fundamental 
conditions. The first is that the proportion of 
labor costs in the total cost of the product must 
be high enough to give the labor factor a weight 
greater than that of working capital and of 
market; orientation toward labor requires at least 
that the saving in labor costs exceed the pos- 
sible saving in transportation costs. This relation 
brings out certain differences between indus- 
tries which are traceable to the weight of the 
raw materials used and which are therefore apt 
to persist; thus is explained the contrast between 
cotton manufacturing, in which the labor orien- 
tation has always predominated, and the iron 
industry, subject to much greater pressure of 
the transportation costs for raw materials. For 
industry as a whole the widespread decline in 
the relative importance of labor costs tends to 
decrease the influence of the labor factor upon 
location. Formerly it could properly be argued 
that since the proportion of labor costs rises 
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as the product approaches the finished stage, counted upon to be attracted to the industry. 


the labor orientation ought to manifest itself 
most clearly in those national economies which 
are dominated by the manufacture of consumers* 
goods. At present, however, this is no longer 
true, because it is just in these industries that 
capital costs have been gaining in importance 
at the expense of labor costs. Nowadays local 
differences in the cost of labor must be very 
large indeed to induce even a gradual shift in 
the location of an industry. In fact with the 
ever increasing “capitalization” of industry as 
a whole the basis for labor orientation becomes 
more and more narrowly restricted to preserving 
continuity of operations and hence to securing 
tractable labor. 

The second condition for a labor orientation 
is that labor itself be bound to a given locality. 
This is not always the case. Even in the earlier 
stages of development labor is not always rooted 
to the soil. Slaves have always possessed a high 
degree of mobility. At present Hindu and Chi- 
nese coolies are exported to any part of the 
Pacific and Indian Ocean regions when a new 
demand for labor arises; and African labor is 
transported over long distances for work in 
South Africa and Katanga. In European coun- 
tries law and tradition have tended to bind labor 
to its native soil. Among the European workers 
two major classes have influenced the location 
of industries. First there is the class of crafts- 
men, deriving from mediaeval handicraft and 
the old domestic system, who for many genera- 
tions have specialized in certain types of work 
and in many cases have monopolized certain 
skills. The second is the working population of 
modem large cities; this group, deriving largely 
from the more intelligent and enterprising por- 
tion of the rural population, has developed a 
character of its own, having acquired an under- 
standing of technical matters and a faculty for 
adaptation to changing tasks. For a long period 
such labor attracted industry. There were, how- 
ever, notable exceptions; thus the chemical and 
iron plants built up at Leverkusen and Rhein- 
hausen in Germany have drawn their labor from 
the outside. Of late there have been indications 
of a general trend toward greater mobility, espe- 
cially among the skilled workers. 

In colonized countries labor always enjoys 
considerable mobility. Immigration extends into 
internal migration, and local sentiment develops 
but slowly. Under such circumstances it is un- 
necessary for industry to choose location on 
the basis of labor availability; labor may be 


For this reason factories can be located in 
sparsely settled regions of the United States 
much more easily than in undeveloped sections 
of Europe, and it is natural enough that labor 
orientation should have been much less impor- 
tant there than in Europe. Exception must be 
made, however, for the New England states, 
the area of oldest settlement, where long estab- 
lished industries are now located largely on the 
principle of labor orientation. Another excep- 
tion of more recent origin is the location of the 
cotton industry and still later of the rayon 
industry in the south; here the motivation is 
the availability of “poor white** labor. But such 
exceptions are mainly survivals from the past. 
Mobility, both physical and mental, is on the 
increase. The process of deracination begun by 
the railroad is now rapidly being completed by 
the automobile; attachment to the native hearth 
dating from the days of the town economy is 
being displaced by the much weaker feeling of 
love for one’s country; and economic advantage 
tends increasingly to outweigh all other con- 
siderations. The growing mobility of labor, just 
as the decline in relative labor cost, indicates 
the diminishing importance of labor as a factor 
in industrial location. 

Mining excepted, the location of industry 
with primary reference to the raw material factor 
occurs only if two conditions are fulfilled. One 
of them, discussed above in connection with 
labor, is that the saving in the cost of raw mate- 
rial due to such location must exceed the saving 
in the cost of labor were a labor orientation 
followed. This usually occurs when raw mate- 
rials constitute a larger share of final cost than 
labor, and — since raw materials cost is composed 
of the price paid in the market, which is likely 
to be the same whichever market is patronized, 
and the price of transportation from the market, 
which depends on the location of the plant — ori- 
entation toward raw materials must be the more 
important the greater the cost of transportation, 
that is, the heavier and bulkier the raw materials 
are. For this reason the location of heavy indus- 
try is more likely to be conditioned by the factor 
of raw materials while that of the garment and 
textile industries tends to be influenced by the 
labor factor. 

The second condition for orientation toward 
raw materials is that the savings in transporta- 
tion costs for the raw materials must exceed 
savings for the finished product in case of a 
market orientation; this in turn depends upon 
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how much of the weight of the raw materials 
enters into the finished product. Thus the less 
the difference in weight between the two, the 
more location for market tends to supplant loca- 
tion for raw materials, even though railroad 
freight rates are usually higher for finished 
goods. In the cotton industry, where the differ- 
ence in weight is slight, proximity to the finished 
goods markets is of primary importance, unless, 
as is usually the case, a labor orientation pre- 
dominates. On the other hand, industries using 
heavy raw materials tend to be dominated by 
the raw materials orientation; besides the iron 
and steel industry, this is characteristic also of 
many branches of the chemical industry and 
of the glass, sugar and packing industries. To- 
bacco, rubber, oil and linoleum industries which 
use imported raw materials may be said to con- 
form to this rule when they locate near the 
principal importing centers. 

Rational location oriented toward raw mate- 
rials is often difficult when an industry requires 
several important raw materials from widely 
separated regions. In such cases the most ad- 
vantageous location is readily ascertainable only 
if the possible saving for one raw material is 
greater than that for all the others, and raw 
materials orientation prevails only under special 
conditions, such as those obtaining in the iron 
and steel industry, where both the important 
raw materials, ore and coke, lose much of their 
weight in the course of production. One of the 
great initial advantages of the English iron in- 
dustry was that iron ore and coal were mined 
in close proximity to each other, so that the 
transportation chaise was exceptionally low, 
less than one third of the expense of transporta- 
tion for the German industry; today, however, 
English iron ore is practically exhausted, and 
this competitive advantage has disappeared. In 
the countries which are England’s major com- 
petitors the ore mines and the coal mines arc 
hundreds of miles apart. There the solution of 
the problem as to which raw material deter- 
mines location depends largely upon one factor 
alone — ^the iron content of the ore; thus if the 
content is reduced 50 percent proximity to the 
ore mines becomes doubly important. Also in 
the United States at the present time the pro- 
duction of iron involves the use of about twice 
the weight of iron ore as of coke, and for this 
reason it has now become possible to effect a 
greater saving in raw material by shifting the 
iron and steel industry from the coal regions to 
the ore fields; the American iron and steel in- 
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dustry has migrated from Pittsburgh, first to 
Lackawanna on Lake Erie, then to Gary on 
Lake Michigan and finally to Carnegie in the 
ore area at the head of Lake Superior. The 
movement of the German iron and steel indus- 
try from the coal fields of the Ruhr toward the 
iron ore deposits in Lorraine and Luxemburg 
was disastrous to Germany, since the newest and 
best iron works were thus located in the regions 
which it forfeited as an outcome of the World 
War. 

In general, since the useful content of mined 
raw materials is decreasing as exploitation pro- 
ceeds, there is a tendency for industries depend- 
ent upon such supplies to seek location nearer 
the mines. This tendency is, however, counter- 
acted by increasing emphasis on the utilization 
of by-products, which reduces the difference in 
weight between the raw materials and the prod- 
ucts. The general trend toward location for 
finished products is thus competing with the 
somewhat limited trend toward location for raw 
materials, but this competition is for obvious 
reasons less effective than in the case of orienta- 
tion toward labor. This intensification of the 
finished products orientation, involving on the 
whole an equalization of existing local differ- 
ences, must be regarded as one of the most char- 
acteristic and widespread recent developments. 

It will be appreciated that the theory of loca- 
tion, involving as it does a new problem and 
a new approach, vras not readily assimilated 
into economics. Its advocates tended at first to 
interpret it too broadly, and to claim for it 
independent status. Thus an attempt was made 
to subsume all problems of “agglomeration” 
under location theory. While any locational fac- 
tor may have an agglomerative effect, since its 
influence is not limited to single enterprises, 
it is equally true that many factors tending 
toward industrial concentration have nothing to 
do with the problem of location, as is evident 
from a consideration of the causes of large scale 
production and of the related problems of ver- 
tical combination. In the interests of the theory 
of location such distinctions should be clearly 
made. At the same time, it must be recognized 
that agglomeration can in itself become a loca- 
tional factor,, in so far as it creates advantages 
of personal contact between the technical and 
business personnel of different enterprises and 
industries. 

More difficult is the question as to how the 
new theory of location, which up to a certain 
point applies equally to agriculture, industry 
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and trade, fits into general economic theory. 
Thiinen had no doubts upon the subject; he 
started with the theory of prices and attempted 
to determine the importance of spatial distances 
to any price theory. It was not clearly per- 
ceived that industrial location could be con- 
sidered from the same standpoint; nor is it 
generally realized today that the theory of loca- 
tion is essentially a problem of local differences 
in price formation. In the last analysis, how- 
ever, the theory of location is an organic part 
of the general price theory, and as such has 
some application to all the different branches 
of economics, especially to those in which spa- 
tial separation and local differences are of im- 
portance. Thus it has a bearing on the theory 
of the distribution of the means of production 
and intrenches in ways not always clearly rec- 
ognized on all problems of industrial expansion 
and contraction. It has made it possible to 
differentiate new forms of rent, and it is basic 
to the theory of transportation; it adds fulness 
to the general theory of division of labor, im- 
parting a scientific character to discussions of 
international division of labor, so that it has 
even been termed the core of the theory of 
world economy. 

Finally, the theory of location is related to 
the doctrine of stages of economic evolution, 
as Maunier pointed out in 1908 and as Ritschl 
has shown more recently. In so far as that 
doctrine is a theory of marketing it is of fun- 
damental importance for the problem of loca- 
tion. Where there is no market, as in Bucher's 
self-sufficient natural economy, neither the price 
problem nor the problem of location exists. The 
latter arose only in the town economy with the 
origin of the market, but was unimportant be- 
cause the town market was narrow. The tran- 
sition to a national market was accompanied 
by a struggle between cities and new nation 
states which revolved in large part about ques- 
tions of industrial location. A previously un- 
known process of relocation, which began with 
the shift of handicrafts to rural localities and 
the concentration of some industries in certain 
areas, gained in scope and intensity with the 
advent of steam. It was repeated on a larger 
scale with the development of world economy, 
when shifts in location became international in 
character. Through his theory of the unsuita- 
bility of the tropics for industrial production 
List was the first to endeavor to give content 
to the accepted notion that industries migrated 
to the locations which were most advantageous 


for each country as well as for humanity in 
general. But only with the formulation of the 
theory of location has a more profound and 
correct idea of the process of international divi- 
sion of labor come to prevail. Not industrial 
specialization but, in Weber’s words, “the uni- 
form distribution of production over the area” 
is now looked upon as normal and basic for the 
world economy as well as for the national econ- 
omies. Agricultural production, which today is 
spread over the world in wide rings, to follow 
Thiinen ’s figure, gives rise in the first place to 
an industry oriented toward agriculture. Such 
industry at first does little but the primary 
processing of raw materials, and only gradually 
undertakes also their manufacture. As a rule 
governmental needs, especially military require- 
ments, have provided the initial impetus toward 
higher industrial development. With the rise of 
the world market the tendencies which domi- 
nated the growth of the national market are 
reproduced on an international scale. Industry 
is once more deflected to backward regions and 
local concentration effects a reduction in the 
number of industrial locations. A national econ- 
omy, however, is better able to defend itself 
against the encroachment of wider markets than 
was the town economy. It freely employs the 
weapon of railroad rates, but utilizes as its chief 
instrument the tariff, which is directed at the 
equalization of foreign locational advantages. 
The growth of the world market is therefore 
a slower process than was the transition to a 
national market. As the earlier process it in- 
volves nullification or mitigation of the economic 
effects of local differences. For a time England 
was “the workshop of the world,” but at present 
an “international decentralization” is in prog- 
ress, assisted in large part by the increasing 
substitution for coal of fuels which are much 
easier to transport. The process, however, is 
still far from complete; the problems of the 
international location of industry are likely to 
dominate the economic development of all na- 
tions for a long time to come. 

Hermann Schumacher 
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LOCH, CHARLES STEWART (1849-1923), 
English social worker. In 1875, six years after 
the founding of the Charity Organization Soci- 
ety of London, Loch became its secretary, and 
during some forty years of tenure he was the 
chief exponent and interpreter of the charity 
organization movement. He was indefatigable as 
lecturer, writer and organizer. Although his ac- 
tivities were restricted to England, his writings 
brought him international recognition. His in- 
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fluence was particularly strong in the United 
States, where the pattern of urban life proved 
highly favorable for the expansion of the move- 
ment. Spiritual heir of Thomas Chalmers, Ed- 
ward Denison and Octavia Hill, Loch cham- 
pioned the theory of social case work and the 
need for coordinating all community agencies, 
public and private, in the treatment of the poor. 
Like others of his school of thought he attributed 
much of the “pauperization’" of the poor to the 
evils of the English poor law system and became 
an ardent opponent of governmental relief 
schemes. He was therefore chary of social in- 
surance as favoring mass rather than individual 
treatment and as leading to the deterioration of 
the moral fiber of the poor. His influence may 
be seen in the militant opposition of the Charity 
Organization Society of London to the unem- 
ployment insurance system as it developed in 
the years following the World War; it can be 
seen also in the opposition of many social work- 
ers in the United States in the period before and 
immediately after the war to mothers’ pensions 
and in the specious use of the concept of “doles’* 
by opponents of public relief in the United 
States. 

While his devotion to social case work was 
the central interest in his life, Loch was active 
in promoting larger measures of public welfare. 
He introduced hospital social service in Eng- 
land, was responsible for the appointment of the 
royal commission on the care of the feeble- 
minded, was interested in housing reforms and 
labored assiduously as a member of the Poor 
I.»aw Commission of 1905 to 1909. In 1915 he 
was knighted for his services. 
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LOCKE, JOHN (1632-1704), English philoso- 
pher. Locke’s training and practise in medicine 
and his constant employment in public affairs 
together with a naturally matter of fact bent of 
mind encouraged him to remain in all his in- 
quiries primarily a conscientious and close ob- 
server of the facts, a characteristic which pre- 
eminently fitted him to be the founder of the 
school of British empiricism. He had little 
learning but “raised common-sense to the point 
at which it becomes luminous.” He marked an 
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epoch in modem philosophy by undertaking the 
first really critical inquiry into the competence 
and range of the intellectual powers of man 
{Essay concerning Human Understandings London 
1690; reprinted Cambridge, Mass. 1931). His 
method was psychological in the sense that he 
relied entirely on looking into his own mind to 
determine both the nature and structure of its 
experience. But he did not use his own method 
rigorously or press his resulting doctrines to 
their logical conclusion. He sought to vindicate 
the achievements of modern science by teaching 
that all knowledge comes from experience, i.e. 
that it is derived from the senses, rejecting 
equally the scholastic doctrine that the first prin- 
ciples of knowledge rest upon authority and the 
Cartesian view that they are innate. But while all 
knowledge is derived from the same source, he 
maintained that our knowledge of physical na- 
ture falls short, in respect of certainty, of our ap- 
prehension of mathematics and of morals. This 
is due to a limitation of the human intellect 
which can never be transcended; but our powers 
are as great as is necessary for us to secure our 
happiness, beyond which we have no concern. 
This theory that knowledge is wholly derived 
from sense perception has commonly been held 
to issue inevitably in the skepticism of Hume; 
but because of his statement of the problem 
Locke has received credit also as the great fore- 
runner of Kant and the “critical philosophy.^* 

In his political writings also {Two Treatises 
concerning Governments London 1690; reprinted 
1924) Locke’s inquiry following his empirical 
method was governed by an urgent awareness of 
the facts and showed outstanding judgment and 
common sense rather than logical system. His 
second Treatise of Civil Government was ad- 
mittedly a philosophical defense of the prin- 
ciples of the Revolution of 1688; and not only 
his doctrine but many of his phrases found their 
place in the American Declaration of Inde- 
pendence. First and last he was a defender of in- 
dividual liberty whether against pope or king, 
against religious persecution {Epistola de toleran- 
Has tr. by W. Popple, London 1689, 2nd rev. ed. 
1690; followed by two additional Letters con- 
cerning Tolerations 1690 and 1692) or literary 
censorship. It was from this point of view that 
he maintained that sovereignty resides in the will 
of the people and that governments are simply 
trustees for those ends to secure which men had 
in the past actually contracted themselves into 
society. When the government fails as trustee 
its removal by the people is not rebellion or the 


dissolution of the state, as Hobbes had main- 
tained, but the legitimate exercise of the power 
of the sovereign. In his advocacy of popular sov- 
ereignty he showed neither the rigorous logic nor 
the unpractical extravagance of Rousseau; but he 
discerned the essential principles of the political 
advance actually achieved in his time and drove 
them home in terms which have to a remarkable 
extent fixed once for all the language of English 
democratic theory. His celebrated doctrine that 
the right of property ultimately depends upon 
labor alone had some influence on Adam Smith 
and subsequent economists and is still an opera- 
tive force in determining the course of judicial 
review of the regulation of business in the 
United States. 

As is seen from his Journal Locke was always 
an acute observer of economic facts. His main 
theoretic writings in this field are about currency, 
and with Newton he was called into counsel be- 
fore the reform of the English currency in 1695. 
He displayed effectively the fallacy in the device 
of depreciating the currency and taught un- 
equivocally that silver and gold are simply com- 
modities not differing intrinsically from other 
commodities. He showed that the rate of interest 
cannot be fixed by law, although with character- 
istic inconsistency he favored the fixing of an 
upper limit above the current rate. He saw that it 
was not possible to stabilize the relative value of 
gold and silver and was himself a silver mono- 
metallist. He did not see, however, the fallacy in 
the view that the prosperity of a country is de- 
pendent on a favorable balance of trade, being so 
far a mercantilist as to hold that national wealth 
depends upon the holding of gold and silver. 
Still it would be difficult to find any previous or 
contemporary writer who was as important in 
the development of economic science as Locke. 
In fiscal science he is noteworthy chiefly for 
having originated the doctrine that all taxes 
finally rest on the land. 

Locke was a severe critic of current methods 
of education in almost every particular {Some 
Thoughts concerning Educations London 1693; 
reprinted Cambridge, Eng. 1922). He regarded 
virtuous habits, practical wisdom and “good 
breeding,” in that order, as the chief aims of 
sound education; last in importance came the 
inculcation of knowledge. In place of the cus- 
tomary concentration on Latin and Greek he ad- 
vocated, perhaps overoptimistically, a somewhat 
exacting program covering the whole field of 
human knowledge as well as considerable train- 
ing in athletics and practise in a manual trade. 
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All learning by rote he rejected; right reasoning 
he held to be best acquired by studying good 
models and by the pursuit of mathematics. He 
condemned the exploitation of the motive of fear 
in inducing the young to study and felt that ap- 
peal should be made rather to the pupil’s natural 
desire of employment and learning and his pro- 
pensity to imitation. Thus it is not surprising 
that Locke was an uncompromising critic of the 
schools and advocated private tuition. 

C. R. Morris 
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LOCKOUT. See Strikes and Lockouts. 

LOCKWOOD, BELVA ANN BENNETT 
(1830-1917), American lawyer and reformer. 
Widowed at the age of twenty-three and with a 
child to support, she entered college in a period 
when higher education was rare among women, 
taught school for several years and then took up 
the study of law. In 1873 she was admitted to the 
bar in Washington, D. C. Refused the right to 
practise before the Supreme Court of the United 
States, she drafted and secured the passage in 
1879 of a law opening that court to women and 
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was herself the first woman lawyer to be admit- 
ted under its terms. She was also responsible for 
the law giving women employees of the govern- 
ment equal pay with men for the same work. In 
1884 again in 1888 she was the candidate of 
the Equal Rights Party for president of the 
United States. Among the other movements in 
which she was actively interested were peace, 
temperance and woman suffrage. She was a 
delegate of the Universal Peace Union to the 
various international peace congresses held in 
Paris, London and Rome, and in 1896 she was 
commissioned by the secretary of state to repre- 
sent the United States at the Geneva Congress of 
Charities and Corrections. She was for several 
years interested in the territorial encroachment 
claims of the Cherokee Indians and as attorney 
for them was largely responsible for obtaining a 
judgment of $5,000,000 against the government. 

In addition to her reputation as a pioneer 
woman lawyer and suffragist Mrs. Lockwood 
was widely renowned as a lecturer. She was the 
author of numerous brochures on arbitration, 
disarmament and women’s rights. 

Laura M. Berrien 

Consult: Willard, F. E., and Livermore, M. A., Ameri- 
can Women, 2 vols. (New York 1897) \ol. ii, p. 468-70. 

LODGING HOUSES are generally defined as 
institutions for the provision at low rates of tem- 
porary shelter for casual or transient workers. In 
England and in some parts of the United States, 
however, the term lodging house is also applied 
to rooming houses catering to low paid but regu- 
larly employed workers, who having migrated 
from the country to the large commercial and 
industrial centers have become detached from 
the family group. 

The origin of the lodging house in the nar- 
rower sense of the term dates from the beginning 
of large scale labor transiency. Prior to the in- 
dustrial revolution there were movements of 
“homeless” wandering workers to centers of 
trade and navigation; and in periods of war and 
famine transiency naturally increased. With the 
industrial revolution, however, attended as it was 
by growth of urbanization and concentration of 
industrial activity, the existing boarding and 
rooming houses which had provided shelter for 
the detached non-transient worker were unable 
to meet the increasing demands of migratory and 
seasonal workers for a cheap night’s lodging. The 
onrush of industrialization created a serious 
housing shortage for all workers, which was in- 
adequately solved in the case of families by the 
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construction of tenement dwellings; the ap- 
pearance of floating unskilled or unemployed 
laboring groups was part of the same process and 
contributed a special problem of housing. 

Like the lodging house, the boarding house, 
rooming house, “flop” house and “bunk” house 
serve for the worker without a family as a substi- 
tute for the home. The boarding house, perhaps 
the generic antecedent of all types, is most gen- 
erally found in districts where the demand does 
not justify the lodging house. Boarding houses 
are of two kinds: the first is the large company 
type and the second the small, intimate home 
type. Houses of the former type are more usual in 
localities where rapid development of business 
activity attracts numbers of transient laborers. 
They may cater to sailors, to factory workers or 
to certain national or racial groups. As urbaniza- 
tion of such districts sets in, this kind of board- 
ing house yields its food service to the restaurant 
and its shelter service to the lodging house. In 
England a peculiar feature of the company board- 
ing house was the custom known as living in 
which prevailed until the early part of the pres- 
ent century; owners of commercial or industrial 
enterprises provided for their employees living 
quarters in which residence was usually com- 
pulsory. This was one of the few forms of com- 
pany house in which women resided. The abuses 
to which it gave rise with respect to conditions of 
employment, freedom of movement and provi- 
sion of decent accommodation led to its extinc- 
tion. The second type, or home boarding house, 
serves both male and female workers who are of 
a higher social and economic class and whose 
occupations are usually more regular and more 
skilled than those of the first group. With its 
common dining room, its common parlor and its 
landlady this institution is better adapted to the 
quiet residential community. Urbanization also 
tends to eliminate this species of boarding house. 

The rooming house, which frequently permits 
light housekeeping, usually caters to the same 
social and economic class as does the home 
boarding house. While the latter supplies in 
many respects a home environment, the rooming 
house because of its lack of social life is often 
conducive to vice. 

A flop house is a lodging house of the dormi- 
tory type but with much lower prices than other 
lodging places. The better grade of flop house 
provides bed and bedding; there is a lower grade 
which provides only the bare bunks or chairs, 
and the lowest permits men for a pittance to sleep 
on the floor. In some European and Asiatic cities 


it is possible to engage sleeping space with of 
without bedding. 

The bunk house is a combination lodging and 
boarding establishment, sometimes supple- 
mented by a commissary department, which 
serves transient homeless workers in places re- 
mote from the urban center. It is found on rail- 
road or construction jobs, in lumbering or min- 
ing camps or on large plantations. Here the men 
may live in tents, barracks, box cars or, as in the 
diamond fields of South Africa, in large closed 
compounds. The food and lodging service may 
be managed by the employing company or may 
be contracted for by commissary and boarding 
companies. The commercial boarding house 
tends to replace the bunk house wherever the 
population increases suflSciently to make it prof- 
itable. 

A type of public shelter extensively used in 
Europe is the farm colony, which was created 
with the double purpose of ridding the cities of 
unemployable and vagrant persons and of pro- 
viding labor for land cultivation. It may be a 
place for either enforced detention or voluntary 
commitment; in seasons of unemployment it 
serves as a lodging house for the homeless un- 
employed. An auxiliary to the municipal lodging 
house, it has sometimes lapsed from its original 
function of rehabilitation into a means of caring 
for the pauper class which overburdens the city 
asylums. The most successful European farm 
colonies are found in Germany, although they 
have been established in other countries, notably 
France, Belgium, Switzerland and the Soviet 
Union. In the United States private agencies 
have made unsuccessful attempts to maintain 
such colonies. 

In the evolution of lodging houses proper two 
general classes have developed. The earliest of 
these, still most numerous, is the commercial 
lodging house. The second class includes lodging 
houses operated by public and private charity, 
either free or at cost, but all organized for social 
purposes. The latter are usually maintained in 
an attempt to overcome the deficiencies of com- 
mercial lodging houses. Laws and regulations 
imposed on the commercial houses apply, how- 
ever, with equal force to the charitable lodges. 
By legal definitions or court decisions lodging 
houses have been distinguished from hotels, 
sometimes on the basis of the fees charged but 
usually on grounds of internal structure. A lodg- 
ing house may be a dormitory, but more often 
the beds are separated by dwarfed partitions 
which do not reach the ceiling, thus forming 
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tiny rooms known in the United States and in 
England as cubicles and in France as chambrettes. 
Other characteristics of the lodging house are the 
segregation of the sexes and the preponderance 
of men; in Europe there are occasional lodging 
houses which shelter migrant families. While as 
a general rule meals are not served, lodging 
houses in some countries do provide communal 
kitchens where occupants are permitted to do 
their own cooking. A further feature which dis- 
tinguishes the lodging house from the hotel and 
which has grown out of its function as a cheap 
and temporary form of accommodation is its 
right to refuse shelter to undesirable applicants. 

The commercial lodging houses which sprang 
up in all industrial countries in the first half of 
the nineteenth century gave rise to the abuses 
which usually occur when the care of socially de- 
pendent groups is left to private initiative. Not 
only were the accommodations inadequate and 
even injurious to the health of the patrons, but 
vice and crime were often encouraged and 
saloons and gambling halls established. More- 
over these houses were often exploited by cor- 
rupt politicians who used them to establish fic- 
titious residences for “floaters.” Concurrently 
with the commercial undertakings charitable and 
semicharitable lodging houses were initiated by 
various religious and evangelistic organizations. 
Some of these early agencies still exist; the Sea- 
men’s Church Institute of New York founded in 
1843 has recently added an extensive social pro- 
gram to its original activities, and various small 
shelters are maintained by evangelistic missions 
in every large city. Later private charitable 
shelters were established by social welfare agen- 
cies which aimed to provide an opportunity for 
men to escape the demoralizing influences of the 
commercial lodging houses or to threaten these 
houses with competition in order to force them 
to raise their standards of accommodation. Some 
of the later houses, like that established in New 
York City in 1885 by the Sanitary Aid Society or 
the New York Wayfarers’ Lodge, which opened 
in 1893, were model demonstrations designed to 
interest the municipality in establishing a public 
lodging house. The outstanding examples of the 
modem socio-religious lodge are those of the 
Salvation Army, which since about 1890 has es- 
tablished shelters at cost fees in most large cities 
of the world. The most prominent and the 
earliest lodging houses for men established on a 
non-religious basis are the Rowton houses in 
England founded in 1892. Similar institutions 
are the three Mills hotels in New York City and 
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the Rufus F. Dawes Hotel in Chicago. These 
constitute a hotel type of lodge operated on a 
non-profit basis. A sufficient charge is made to 
insure maintenance and in some cases to provide 
a small surplus for further development. 

At present there are municipal lodging houses 
in most cities of the world. One of the earliest 
and most extensive was established at Berlin in 
1887. The refuge at Paris was founded in 1889, 
that at London in 1893 and the Municipal Lodg- 
ing House of New York City in 1896. In every 
case these large public lodging houses were pre- 
ceded by considerable effort of an experimental 
nature on the part of privately endowed agencies. 
In the United States the major objective of these 
agencies was to persuade the municipalities to 
establish public shelters and to discontinue the 
practise of lodging homeless persons in police 
stations and county jails. 

Lodging house patrons are drawn chiefly from 
the older age groups of the community; the 
median age varies from forty to fifty years. As a 
class the group rarely rises above the minimum 
subsistence level. It is usually the first to be af- 
fected by unemployment and the last to be re- 
lieved by a lively labor market. Because of the 
element of selection the number of people shel- 
tered in lodging houses cannot be considered an 
accurate index of unemployment, but it does in- 
dicate the effect of depression on the lowest paid 
working group. 

The patronage of the lodging house is, how- 
ever, by no means restricted to the casual or 
migrant labor groups, and it is in connection 
with its mixed character that problems of social 
control arise. It includes every manner of dere- 
lict not found in public or private institutions — 
criminal, pauper, beggar, prostitute and mental 
defective — and the opportunities for the breed- 
ing of crime and the formation of vagrant habits 
are plentiful. The regulation of lodging houses 
by public authorities, which began in England in 
1851 and was followed in other countries toward 
the end of the century, aimed mainly at control of 
the behavior of lodgers; in fact lodging houses 
were often put under the surveillance of the 
police. But the later activity of social and reli- 
gious agencies in providing decent temporary 
shelter gave rise to a new form of control — ^the 
regulation of sanitary conditions in lodging 
houses. It has therefore become the practise to 
entrust departments of health or welfare with 
the supervision of lodging houses; thus the lodg- 
ing house population in the best regulated cities 
has come to be a quasi-institutionalized class. 
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Sanitary regulations consist chiefly of minimum 
requirements for light, air space, ventilation and 
safety from fire. Although such laws exist in 
practically every state and city, requirements are 
not easly enforced; even honest officials find it 
difficult to enforce regulations concerning the 
conduct rather than the construction of the 
house. 

Nels Aiwerson 

See: Casual Labor; Migratory Labor; Seamen; 
Longshoremen; Unemployment; Vagrancy; Hous- 
ing; Hotels. 
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LOEWENSTEIN, ALFRED (1877-1928), Bel- 
gian financier. The son of a Brussels stock- 
broker, Loewenstein engaged in financial affairs 
from an early age. About 1905 he became con- 
nected with the Pearson- Farquar group, which 
was engaged in the development of electrical in- 
dustries, especially in South America. He led 
in introducing into Belgium such securities as 
Rio de Janeiro Tramway Light and Power, 
Brazilian Traction Light and Power and Barce- 
lona Traction Light and Power, legally Canadian 
corporations. All of them became objects of 
large scale speculation on European exchanges. 
These operations laid the basis of his very large 
personal fortune. After the World War Loe- 
wenstein extended the field of his activity, ap- 
parently envisaging a great international electriikl 


trust; in 1923 he organized the Soci^t^ Inter- 
nationale d’Energie Hydro-Electrique, a holding 
company principally for “Canadian*’ securities. 
The Sofina benefited from his subsequent dis- 
missal. In 1926 he created the Hydro-Electric 
Securities Corporation, a holding body for North 
and South American electrical stock incorpo- 
rated in Montreal. He was interested also in the 
artificial silk industry and tried to secure control 
of British Celanese, Ltd.; he created the Inter- 
national Holding and Investment Company with 
important interests in several large European 
companies. He organized other minor holding 
companies and in 1928 he tried unsuccessfully 
to secure control of the Banque de Bruxelles. 

Although Loewenstein’s contribution to the 
European popularity of its securities aided in 
developing South America, his celebrity was not 
based on the social value of his work but on the 
immensity of his fortune, his extraordinary os- 
tentation and his flair for publicity. Exclusively a 
financier, he regarded the industrial and pro- 
ductive aspects of business as objects of financial 
combinations and stock manipulation. His activ- 
ity helped to aggravate economic instability and 
irregularity, while his extravagance aided in dis- 
crediting capitalists and the capitalist regime. He 
died by falling from an airplane into the North 
Sea. 

B. S. Chlepner 

Consult: Hickok, Guy, “Alfred Loewenstein — the 
Man Who Could Not Stop” in Bankers Magazine, 
vol. cxvii (1928) 357-61. 

LOGIC. The conditions under which logical 
theory originated are indicated by the two words 
still generally used to designate its subject mat- 
ter — ^logic and dialectic. Both of these words 
have to do with speech, not of course with speech 
in the form of mere words but with language as 
the storehouse of the ideas and beliefs which 
form the culture of a people. Greek life was pe- 
culiarly characterized by the importance at- 
tached to discussion. Debate and discussion 
were marked by freedom from restrictions im- 
posed by priestly power and were emphasized 
with the growth of democratic political institu- 
tions. In the Homeric poems the man skilled in 
words which were fit for counsel stands side by 
side with the man skilled in martial deeds. In 
Athens not merely political but legal issues were 
settled in the public forum. Political advance- 
ment and civic honor depended more upon the 
power of persuasion than upon military achieve- 
ment. As general intellectual curiosity developed 
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among the learned men, power to interpret and divisions of opinion and belief and terminating 
explain was connected with the ability to set in the production of a common understanding 
forth a consecutive story. To give an account of sustained by grasp of the one relevant objective 
something, a logos, was also to account for it. truth. Hence Plato called his method dialectic, a 
The logos, the ordered account, was the reason term obviously derived from the dialogue of 
and the measure of the things set forth. Here was those engaged in the exchange of ideas, 
the background out of which developed a formu- Part of the logical work of Plato consisted in 
lated theory of logic as the structure of knowl- pointing out some of the tricks by which the 
edge and truth. sophists made “the worse appear the better 

Of itself, however, it was only a background, reason.” This material was formulated by his 
Definite formulation of theory was the product successor Aristotle and remains today in logical 
of fermentation introduced by the philosophers, treatises under the caption of fallacies. His posi- 
In the sixth and fifth centuries b.c. the Greek tive contribution was his theory of the universal, 
world of the Mediterranean basin was the scene the principle underlying the differences of dif- 
of travel, commerce and social intercourse. The ferent instances. Aristotle thus gives the Platonic 
result was the development among the intel- Socrates credit for the discovery of induction 
lectual class of a kind of cosmopolitanism, and definition. Induction (better termed educ- 
Scholars, called wise men (sophists), subjected tion) was the process by which the universal was 
the various arts — ^military, civic and industrial — extracted from a number of varying cases, defi- 
to analysis and report. In consequence these nition the process by which this principle was 
arts, which formerly had a local meaning and fixed for use in all subsequent thinking. In Plato’s 
scope, resting upon the tradition and customs of system this universal constituted the “essence” 
a particular community, were given a theoretical or true and ultimate reality of the things in 
treatment. They were lifted out of their special question. Aristotle criticized the resulting iso- 
environments and subjected to rationalization, lation of the universal from particular things. 
The period was characterized by the prepara- This isolation agreed both with Plato’s mathe- 
tion of an enormous number of dissertations matical interests and with his desire to obtain a 
covering all the arts. Traveling scholars as they method for social reform, since the separate 
went about offered to teach the arts by methods universal provided an ideal reality which could 
which rendered slow practical apprenticeship be placed in contrast with existing things, 
unnecessary. Finally, some of the more ambi- Aristotle was above all a naturalist. He as- 
tious of these men offered their services to the serted that the universal is united with particular 
young men of Athens, claiming that they could existences, binding them together into a perma- 
teach the “virtues” — an English word which nent whole (the species) and keeping within 
gives only an awkward rendering of the Greek definite and feed limits the changes which oc- 
tcrm, since the latter denotes skilled excellence cur in each particular existence. The species is 
in the arts, especially the political arts, combined the true whole of which the particular individ- 
with that power to command the attention of uals are the parts, and the essence is the charac- 
others which would assure civic preeminence, teristic form. Species fall within a graded order 
For those going into political life this promise of genera as particular individuals fall within 
involved training in ability to speak in private the species. Thinking is the correlate of these 
groups and in the public forum and formed the relations in nature. It unites and differentiates in 
beginnings of a kind of practical logic. judgment as species are united and separated in 

Under the merciless attacks of Plato the name reality. Valid knowledge or demonstration nec- 
sophist took on an invidious meaning. He claimed essarily takes the form of the syllogism because 
that the method of the sophists was one of sham; the syllogism merely expresses the system in 
that it was the art of appearing wise, not of being which, by means of an intervening essence, indi- 
so. It aimed not at truth but at persuasion by viduals are included in species. Definition is the 
whatever specious arguments would silence an grasp of the essence which marks one species off 
opponent. Plato insisted therefore that the meth- from another. Classification and division are 
od of the sophists was one of contention, aiming counterparts of the intrinsic order of nature, 
at victory over others and hence assuming ulti- Thus the logical theory which furnished the 
mate division in the structure of the mind. A true intellectual method of Europe for almost two 
method, on the other hand, is a cooperative thousand years was formulated when the ap- 
search, assuming jin objective unity beneath all pliances of observation and experimentation 
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Upon which modem scientific inquiry and test- 
ing depend were lacking. Moreover the only 
mathematics available was geometry, upon the 
model of which Alexandrian scientists con- 
structed the astronomical frame. The traditional 
logic was a logic for clarifying and organizing 
that which was already known or that which was 
supposed to be known and hence currently be- 
lieved. For putting this material in rational form, 
placing upon it the stamp of rational authen- 
ticity, logic was an unrivaled instrument. But it 
could not furnish means for breaking through 
the limits of the intellectual content of current 
culture so as to make discoveries in new fields. 
The ultimate premises, or validating principles 
(beginnings), of all knowledge were assumed to 
be already in the possession of the mind. Sense 
perception supplied the demonstrative material 
on the side of the particulars, and rational per- 
ception of self-evident truths, or axioms, per- 
formed the same office on the side of universals. 
Human learning, or discovery, was limited to 
putting these two given things together. 

In its own intention the Aristotelian logic was 
a logic of truth. It set forth the structure of valid 
knowledge, which corresponded in turn to the 
systematic structure of reality. But when after 
the decline of interest in nature ancient culture 
became introspective and retrospective, logic 
declined more and more to a mere formal instru- 
mentality of exposition and communication. 
The ethical schools, skeptic. Epicurean and 
stoic, either deprecated the study of logic as of 
no importance (or even harmful in distracting 
attention from the supreme business of the con- 
duct of life) or else reduced it to a mere device 
for avoiding error in moral judgments. Higher 
learning, as in the universities of Athens and 
Alexandria, devoted itself to organizing and in- 
terpreting the literatures of the classic past and 
put logic on a level with rhetoric as a formal aid 
in this task. 

The administrative genius of Rome had little 
use for inquiry and reflection for their own sakes. 
It was interested in the method of thought as far 
as it could be used as a tool of political life. At 
first this was in form largely subordinate to 
rhetoric in the guidance of oratory when, as in 
the time of Cicero, oratory played a crucial part 
in civic rivalries. During the empire logic was 
the instrument for organizing the complex legal 
body of rules and decisions under fixed general 
principles, derived if possible from the “law of 
nature.” Logic thus became definitely a formal 
discipline useful in arranging material for pur- 


poses of argument, exposition and instruction. 

The Christian church took over this concep- 
tion of logic and employed it as an agency for 
similar purposes of attack and defense, especially 
the defense of doctrine against pagan without 
and heretic within. During the great scholastic 
period of the twelfth and thirteenth centuries 
there was, however, a striking revival in the 
scope and vitality of formal logic. The writings 
of Aristotle came to Christendom through the 
Arabs. Intellectual activity was stimulated to 
undertake a comprehensive organic survey and 
formulation of Christian doctrine, with a view to 
showing its intrinsic harmony with reason even 
when the material of revelation was above reason. 
The relatively scanty axioms and first principles 
of Aristotle were expanded to include the author- 
itative truths of the Scriptures, fathers, church 
councils and popes. An extraordinarily stringent 
method of demonstrative exposition was built up 
in which all possible objections were considered 
and refuted in syllogistic fashion until the 
authorized body of doctrine was intellectually 
organized into a system. 

The universities, which were the centers of 
intellectual life, played their part. Great teachers 
met all comers in intellectual tournaments. 
Teaching was influenced by the method of doc- 
trinal discussion while it also contributed to the 
perfecting of the latter method. The construc- 
tive intellectual movement which gave meaning 
and point to the development of formal logic de- 
generated after the work of unifying Christian 
dogma and rationalizing its structure had ef- 
fected its purpose. There followed that period of 
hair splitting and refining which tended for a 
long time to throw the term scholastic into dis- 
repute. What was even more important, the cen- 
ter of intellectual gravity was shifting. Secular 
and humane interests were taking the place of 
ecclesiastical and theological concerns. Satisfac- 
tion of the new interests directed man toward 
nature and new intellectual methods were de- 
manded. The cry went up that the old logic was 
one of words only and that what was required 
was a logic which would enable men to cope with 
things. New physical instruments and materials 
were invented or were introduced from the 
Orient. Travel and exploration extended the 
scope of intellectual data. The demand arose for 
a logic of discovery and new inquiry. Literary 
persons joined with reformers of society and of 
science in ridiculing the pretensions of syllogis- 
tic logic. Mathematical concepts, in conjunction 
with the apparatus of the newlf^ developing tech- 




nology, replaced the ideas of essences, genera 
and species as central in the constitution of 
nature. 

The full history of the revolt and of the many 
more or less inchoate and antagonistic attempts 
to formulate a new logic is practically identical 
with the intellectual history of the period from 
the seventeenth century to the present. There 
soon appeared a division which, while technical 
in outer appearance, may be said to have had an 
almost tragic effect upon the intellect of the 
western world. This was the split between those 
who appealed exclusively to experience in the 
form of sense perception as the source of valid 
beliefs and those who appealed to reason in the 
form of mathematical concepts as the ultimate 
authority. Ignoring refinements one may regard 
Francis Bacon and Descartes as the representa- 
tives of the two movements. On the whole, with 
some notable excursions from each side into the 
territory of the other. Great Britain adhered to 
the empirical school and the continent to the 
rationalistic. 

The tendency of the latter school was to en- 
gage in conceptual constructions and dialectic 
manipulations. Aside from mathematics and the 
subordination of physical phenomena to mathe- 
matical formulae (a field in which it won some 
notable triumphs) the rationalistic school took 
almost complete possession of the fields of mor- 
als, jurisprudence, political theory and rational 
theology, theology supposedly emancipated from 
supernatural bonds. It was thus supreme in the 
entire realm of what would now be termed the 
social sciences. The devastating wars of the 
seventeenth century, civil and religious, fostered 
a demand for a rational and moral standard as an 
authority above and untouched by shifting 
temporal struggles. Norms were demanded 
which could be applied securely to empirical so- 
cial and political phenomena. To this end they 
must proceed from the source of reason which 
was superior to mundane and human vicissi- 
tudes. Grotius, for example, revamped the law 
of nature of the mediaeval period to help ration- 
alize international relations, and his successors 
in various fields of jurisprudence and morals 
made his method of appeal more and more 
stringently logical. 

The tendency of the rationalistic method was 
optimistic and justificatory or apologetic. The 
underlying assumption was that empirical social 
phenomena, however much they might fall 
short of rational norms, were yet subject to their 
authority. Actual institutions might be criticized 
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in their detail as coming short of the law of rea- 
son, but their essential nature was justified as a 
manifestation of universal rationality. Thus 
Spinoza, who was anything but a political con- 
servative in his ultimate ideal, held that the func- 
tion of the state as a representative of law and 
therefore of reason and universality is so intimate 
and necessary that no conceivable abuse of 
authority justifies rebellion. 

The religious civil wars of the seventeenth 
century had an opposite effect in Great Britain. 
They strengthened the empirical school because 
they created an atmosphere of moderation and 
compromise. The necessity for toleration was so 
evident that desire to carry through any compre- 
hensive set of beliefs to its logical end was ef- 
fectively dulled. The Revolution of 1688 not only 
established John Locke as the official intellectual 
apologist of popular rights (including the right 
and duty of rebellion) but made the empirical 
method developed by Locke in his Essay on the 
Human Understanding supreme in the fields of 
morals, politics and natural theology until the 
early part of the nineteenth century. 

David Hume detected what was logically the 
weak point in Locke’s empiricism by showing 
that it left no place for intrinsic relations and 
thus resulted in an intellectual atomism whose 
only justifiable philosophic conclusion is com- 
plete skepticism. Nevertheless, Hume appealed 
to habit and custom as practical if irrational uni- 
fying and relating forces. Thus he really suc- 
ceeded in strengthening rather than upsetting 
the empirical spirit in British thought. At most 
he gave it a conservative turn by insisting that 
habit is the sole ultimate principle of unity and 
coherence and so prevented the critical liberalism 
of the school of Locke from taking a radical turn. 
Hume’s work bore its distinctly philosophic fruit 
in Germany. It destroyed rationalistic compla- 
cency in the mind of Kant and started him on the 
way to producing a philosophy which would 
give sense experience the function of supplying 
the matter of all justifiable beliefs and practical 
acts, while reason would furnish its rational 
forms, its justifying norms and inescapable im- 
peratives. Kant’s successors in Germany all felt 
that Kant’s reconciliation of sense and reason in 
logical method as well as in the practical and 
moral applications of the new logic was mechan- 
ical, leaving the two factors in unstable equi- 
librium. The movement toward their organic 
union culminated in what may not unfairly be 
called the institutional idealism of Hegel. 

The technical transformations wrought by 
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Hegel in logical theory, with his dialectic move- 
ment of thesis, antithesis and synthesis, lie be- 
yond the scope of this article. In substance it may 
be said, however, that Hegel sought a logic which 
would avoid the abstract, non- historical character 
of the earlier semimathematical rationalism. He 
wished in effect to make the movement of his- 
tory the supreme rational manifestation. If 
philosophical and terminological technicalities 
are ignored, his work may be characterized as an 
attempt at a logical apotheosis of the historical 
method; indeed it was largely through his in- 
fluence that the historical method was in the fii;^t 
half of the nineteenth century brought to con- 
sciousness in the fields of law, politics, morals, 
language, religion and political economy. Hegel 
piously retained the rationalistic idea of the su- 
premacy of reason and absolute mind in history. 

As far as fundamental logic was concerned, 
however, there was no great upset when Marx 
“stood Hegel on his head,** as he said, and 
treated the ultimate logic and dialectic of history 
as essentially economic in character. The grow- 
ing importance of evolution in biological science, 
with its stress on biological realism or biological 
materialism, was largely responsible for this rise 
of economic realism or materialism as an inter- 
pretation of human history. With Marx* official 
successors the materialistic dialectic of history 
was developed in an absolutistic spirit which 
made the complete downfall of bourgeois and 
capitalistic society inevitable, leading so neces- 
sarily to the social snythesis of communism as 
seemingly to free human action and planning 
from any responsibility in producing social 
change. The net tendency of the logic of his- 
toricism in its identification with evolutionism 
was to elevate an automatic movement of history 
to the position of supreme arbiter. 

In Great Britain during the nineteenth century 
there was a rehabilitation of empirical method. 
It is noteworthy that MilBs logic was originated 
by his desire to introduce scientific method into 
social and moral subjects. He was offended by 
the adherence to dogmatic authoritarian meth- 
ods in this field as well as by the position, typi- 
fied by Macaulay, that in morals and politics we 
must depend only upon precedent and individual 
insight, |>olitical phenomena as such being out- 
side the scope of scientific method. According to 
Mill, we can rise from observations to hypoth- 
eses, develop these hypotheses deductively and 
then apply them to social as well as to physical 
material. Mill’s particularistic assumptions led 
him, however, into an extreme individualism 


which prevented realization of his scientific aim. 
On the other hand, the increasingly dispersive 
and disintegrative tendencies of social life led a 
group of English thinkers to rely upon the 
“organic** logic of the German idealistic school 
as the best means of combating atomistic indi- 
vidualism. For a generation in the latter part of 
the nineteenth and the early part of the twentieth 
century this philosophy and logic were almost 
dominant in English thought. Their influence 
coincided with the ebbing of the liberalism of the 
type of Locke and Mill and the growing desire 
for state regulation of private enterprise. 
Whether Hegel so intended or not, there is no 
doubt that the premises of his logical method are 
conducive to collectivistic policies in social 
matters. 

The split in schools of method earlier referred 
to as characteristic of modem life continues into 
the present. On the whole at the present time 
the conceptualistic methods of the rationalist 
school find little favor in the social sciences. The 
latter are devoted largely to empirical fact find- 
ing and to the attempt to arrive at social laws 
“inductively.** Abstinence from general ideas is 
accompanied, however, by remoteness of social 
method from guidance of social, legal and eco- 
nomic phenomena. The split is called tragic be- 
cause it is the sign of failure to find a generally 
accepted method which will do in control of so- 
cial forces what scientific method has accom- 
plished in control of physical energies. We now 
oscillate between a normative and rationalistic 
logic in morals and an empirical, purely descrip- 
tive method in concrete matters of fact. Hence 
our supposed ultimate ideals and aims have no 
intrinsic connection with the factual means by 
which they must be realized, while factual data 
are piled up with no definitely recognized sense 
of their bearing on the formation of social policy 
and the direction of social conduct. 

Consciousness of this situation has been a 
main factor in a new attempt to generalize the 
experimental side of natural science into a 
logical method which is applicable to the inter- 
pretation and treatment of social phenomena. 
So far this recent movement remains almost en- 
tirely American in character. It was initiated by 
Charles S. Peirce and carried out especially in 
morals and religion, under the name of pragma- 
tism, by William James. It is characteristic of 
this logical school to insist upon the necessity of 
conceptions which go beyond the scope of past 
experience for guidance of observation and ex- 
periment, while it also insists jhat ideas are only 
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tentative or working hypotheses until they are 
modified, rejected or confirmed by the conse- 
quences produced by acting on them. Emphasis 
upon experiment differentiates this method from 
historic empiricism as well as from present fact 
finding methods. The latter treat social inquiry 
as wholly outside the facts investigated and 
merely survey and record data in a certain field. 
The novum organum called for by the experi- 
mental logic insists that no such separation is 
possible in social matters, and that ideas and 
principles must be employed to deal overtly and 
actively with “facts” if, on one side, the facts are 
to be significant and if, on the other, ideas and 
theories are to receive test and verification. Ex- 
perimental logic would resolve the controversies, 
now four centuries old, between reason and 
sense experience by making both concepts and 
facts elements in and instruments of intelligently 
controlled action. 

John Dewey 

See: Method, Scientific; Science; Philosophy; 
Sophists; Scholasticism; Pragmatism; Material- 
ism; Positivism. 

Consult: Prantl, Carl von, Geschichte der Logik im 
Abendlande, 4 vols. (Leipsic 1855-70; reprinted 1927); 
Harms, Friedrich, “Geschichte der Logik,” ed. by 
Adolf Lasson in Harms* Die Philosophie in ihrer Ge~ 
schichtBy 2 vols. (Berlin 1879-81) vol. ii; Adamson, 
Robert, A Short History of Logic y ed. by W. R. Sorley 
(Edinburgh 1911); Enriques, Federigo, Per la storia 
della logica (Bologna 1922), tr. by Jerome Rosenthal 
as The Historic Development of Logic (New York 1929); 
Dewey, John, Essays in Experimental Logic (Chicago 
1916), and Philosophy and Civilization (New York 
1931); Schiller, F. C. S., Logic for Use (London 1929); 
Peirce, C. S., Collected Papers y ed. by Charles Harts- 
home and Paul Weiss, vols. i-ii (Cambridge, Mass. 
1931-32) vol. ii; Cohen, M. R., Reason and Nature 
(New York 1931); Marck, Siegfried, Die Dialektik in 
der Philosophie der Gegenivarty 2 vols. (Tubingen 
1929-31); Engels, Friedrich, “Dialektik und Natur,’* 
ed. by D. Ryazanov in Marx-Engels ArchiVy vol. ii 
(1927) 1 17-395; Bradley, F. H., The Principles of 
Logicy 2 vols. (2nd ed. Lx)ndon 1922); Social Science 
Research Council, Committee on Scientific Method in 
the Social Sciences, The Methods in Social Science y 
ed. by Stuart A. Rice (Chicago 1931). 

LOISEL, ANTOINE (1536-1617), French 
jurist. Loisel was a pupil of Cujas when the 
latter was an advocate at the Parlement of Paris; 
on various occasions he exercised the functions 
of avocat du roi and procurer general. Of very ex- 
tensive learning, he published numerous works 
of history, archaeology, philology and Latin 
poetry. As a jurist he collaborated with Cujas in 
the study of Roman law and discovered im- 
portant unpublished texts, the Consultatio veteris 


jurisconsulti and the Novellae majoriam. But his 
principal work was the Institutes coustumieresy 
which is the first synthesis of the customary law 
applied in the north of France. Until then the 
customs of each town and of each province had 
been the subject of independent monographs. 
Dumoulin, who first thought of unifying French 
law, taking as a basis the custom of Paris, failed 
in his attempt because it was too ambitious. 
Loisel, on the contrary, composed a very brief 
work made up of short legal rules formulated in 
archaic and picturesque language and assuming 
frequently the form of proverbs, which made 
them easily remembered. A great number of 
the rules retouched and rejuvenated have passed 
into the Code NapoUon. Loisel’s intention was 
to compose for French customary law a work 
analogous to the Institutes of Justinian, a clear 
and convenient manual giving the essential prin- 
ciples and clarifying controversial points. Al- 
though the Institutes coustumihes contain the 
same lacunae as the customs from which they 
are taken — ^they are very summary on the law of 
obligations but more complete on the law of 
persons, property, succession, marriage con- 
tracts and on feudal law — ^they may be consid- 
ered the best r^sumd extant of F rench customary 
law. But their conciseness has obliged editors to 
add commentaries of unequal value. LoisePs 
PasquieVy ou dialogue des avocatSy contains 
valuable information on the history of lawyers 
and the functioning of justice in ancient France. 

Georges Boyer 

Important works: Institutes coustumihesy first published 
in Coquille, Guy, ^institution au droict des franfois 
(Paris 1607); new ed. with notes by Fran9ois de 
Launay (Paris 1688); ed. with notes by E. J. de 
Lauri 5 re, 2 vols. (Paris 1710 and 1758), reedited by 
A. M. J. J. Dupin and E. R. L. de Laboulaye, 2 vols. 
(Paris 1846); PasquieTy first published in Divers opus-~ 
cules (Paris 1652), containing biography of Loisel by 
his grandson Claude Joly; new ed. by A. M. J. J. 
Dupin (Paris 1844). 

Consult: Demasure, A., Antoine Loisel (Paris 1876); 
Viollet, Paul, Droit privi et sources: histoire du droit 
civil frangais (3rd ed. Paris 1905) p. 231-36, and bibli- 
ography p. 260. 

LOMBARD, PETER. See Peter Lombard. 

LOMBROSO, CESARE (1835-1909), Italian 
criminologist. Lombroso, who was professor of 
legal medicine at the University of Turin, came 
into prominence by the publication of his book 
Vuomo delinquentCy in which he affirmed the 
atavistic origin of the born criminal. He based 
his contention on numerous anatomical, phys- 
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ioiogical and psychic stigmata found in many 
criminals, stigmata which he declared were not 
natural to mankind at present but were peculiar 
to primitive and savage races. He believed that a 
conjunction of stigmata determined the type of 
inborn delinquency, which revealed itself ex- 
ternally; he portrayed this criminal type by 
means of composite, or Galtonian , photographs of 
criminals. He successively superimposed the 
complementary theses of epilepsy and moral in- 
sanity, which he regarded as secondary charac- 
teristics of atavism. In his detailed classification 
of criminals he acknowledged that not all were 
bom criminals, formulating such categories as 
“criminals of passion,’* under which he included 
political criminals imbued with excessive patriot- 
ism; “insane criminals,” including alcoholics, 
mattoids and hysterical criminals; and “occa- 
sional criminals,” the victims of environmental 
factors. Although, as Haeckel pointed out, Lom- 
broso’s ideas on inherited criminality would lead 
directly, if social Darwinian doctrine were ap- 
plied, to the use of the death penalty on a grand 
scale as a means of freeing the human species 
from its malefactors by artificial selection, Lom- 
broso held the death penalty to be the last re- 
source in the repression of crime. He favored in- 
stead methods of readaptation of the criminals 
and advocated the doctrine of the symbiosis of 
crime, by which society would utilize the serv- 
iceable qualities and aptitudes of the male- 
factors. In his studies of genius Lombroso con- 
cluded on the basis of selected data that genius 
was related to epilepsy. In 1880 he founded the 
Archivio di psichiatria^ antropologia criminaley e 
scienze penali to further the views of his school. 
Although premature, exaggerated and now 
largely superseded, Lombroso ’s ideas stimulated 
the study of criminal anthropology and by their 
positivistic approach played a decisive role in 
the transformation of penology and criminal law, 
especially when supplemented by the work of 
Ferri and Garofalo. 

C. Bernaldo de Quiros 

Important works’. Uuotno delinquente (Turin 1876; ed. 
by G. Lombroso-Ferrero, 3 vols., Turin 1897-1900; 
abr. tr. by G. Lombroso-Ferrero, i vol. (New York 
1911); La donna delinquenta, la prostituta e la donna 
normale^ in collaboration with Guglielmo Ferrero 
(Turin 1893, 3rd cd. by G. Lombroso-Ferrero, Milan 
191 S)» partly tr. as The Female Offender (London 
1895); II delitto politico e le rivoluzioni^ in collaboration 
with R. Laschi (Turin 1890); Genio e follia (Milan 
1864; 6th ed. with title Vuomo di genio ^ Turin 1894), 
English translation (London 1891). 

Consult’. Lombroso-Ferrero, Gina, Cesare Lombroso, 


storia della vita e delle opere narrata della figlia (Turin 
1915), and “Come mio padre venne alPantropologia 
criminale” in Archivio di antropologia criminals psichi- 
atria e medicina legale, vol. xli (1921) 419-37; Kurella, 
H. G., Cesare Lombroso als Mensch und Forscher, 
Grenzfragen des Nerven- und Seelenlebens, vol. Ixxiii 
(Wiesbaden 1910), tr. by Eden Paul as Cesare Lom- 
broso, a Modern Man of Science (London 191 1); Ferri, 
Enrico, “Cesare Lombroso e la funzione sociale della 
scienza** in Rivista italiana di sociologia, vol. xiii 
(1909) 547-62; Vervaeck, L., “La th6orie lombrosienne 
et revolution de I’anthropologie criminelle” in 
Archives de V anthropologic criminelle, vol. xxv (1910) 
561-83; Sellin, Thorsten, “A New Phase of Criminal 
Anthropology in Italy” in American Academy of 
Political and Social Science, Annals, vol. exxv (1926) 
233-46; Goring, Charles, The English Convict (Lon- 
don 1913)- 

LOMONOSOV, MIKHAIL VASILYEVICH 
(1711-65), Russian writer and scientist. The 
career of Lomonosov, the first Russian savant to 
receive a foreign training, was typical of the 
period of Peter the Great, when the Muscovite 
state was passing rapidly from feudal barbarism 
to the modem civilization of the west. Bom in a 
fisherman’s family in a village on the White Sea, 
he learned to read and write from a neighboring 
peasant and at the age of nineteen ran away to 
Moscow. There he was admitted to a monastery 
school, where he lived in indescribable poverty 
and showed an exemplary zeal in his studies. 
When the St. Petersburg Academy of Sciences 
applied to the Moscow Theological Academy for 
twelve good students to send abroad, Lomono- 
sov, who was about to become a priest, was 
chosen as one of them. In Germany, where he 
spent five years, he received a thorough scientific 
training under the best natural philosophers of 
the time, including Christian Wolff. Recalled to 
Russia, he was appointed a member of the 
Academy of Sciences, which then functioned in 
place of a university; the rest of his life was spent 
in his official duties as an academician, which in- 
cluded, according to his own testimony, “lectur- 
ing and delivering public speeches, making new 
experiments, composing verses for solemn festiv- 
ities, compiling rules of rhetoric for the Russian 
language and writing the history of my country.” 

Lomonosov’s own inclination and genius lay 
in the direction of natural science, and had he 
been left to cultivate one branch of learning he 
might have made good his boast that Russia 
“could also give birth to a Newton.” Today he is 
recognized as a neglected scientific genius of the 
first order, who in his published memoirs formu- 
lated the mechanical theory of heat, gave a cor- 
puscular explanation of the elasticity of gases 
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and showed the continuity of the three states of 
matter. He opposed the phlogiston theory and 
anticipated by more than ten years Lavoisier’s 
famous experiments on the calcination of metals. 
But his work in natural science remained very 
largely without influence on the main stream of 
scientific thought. Although Lomonosov was 
esteemed by his contemporaries as the greatest 
poet of the age, his vei|^ is today unreadable. His 
real and effective achievement lay in his reform 
of the Russian language, which he transformed 
from an uncouth popular speech into a medium 
suited for cultural and educational expression. 
He wrote the first Russian grammar (1755), 
organizing it around the dialect of Moscow and 
in accordance with the general grammar of all 
languages considered in their natural evolution. 
The Russian orthography in use today is largely 
based on Lomonosov’s work. In seeking to en- 
rich the vocabulary he borrowed heavily from 
church Slavonic and developed a theory of three 
styles of discourse, in which the admixture of 
Slavonic varied directly with the solemnity and 
formality of the subject matter. This theory by 
impeding the secularization of style exercised to 
a certain extent an unfortunate influence on Rus- 
sian literature. As a historian Lomonosov was by 
modem standards rhetorical, ultrapatriotic and 
uncritical. His educational influence on the 
formative period of Russian culture was as a 
whole enormous, ranking with that of Peter the 
Great in politics and government. 

Benjamin Ginzburg 

Works’. Sochineniyay ed. by M. I. Sukhomlinov, vols. 
i-v (St. Petersburg 1891-1902). 

Consult: Menshutkin, B. N., Mikhailo VasiVeznih 
Lomonosov (4th ed. St. Petersburg 1912); Imperial 
Academy of Sciences, St. Petersburg, Lontonosovskii 
sbornik (Symposium on Lomonosov) (St. Petersburg 
1911); M. V. Lomonosov: Sbornik statei (Collection of 
essays on Lomonosov), ed. by V. V. Sipovsky (St. 
Petersburg 1912); Sobol evsky, A. I., Lomonosov v 
istorii russkago yazika (Lomonosov in the history of 
the Russian language) (St. Petersburg 1911); Pekar- 
sky, P., Istoriya Imperatorskoi Akadcmii Nauk (His- 
tory of the Imperial Academy of Sciences), 2 vols. 
(St. Petersburg 1870-73) vol. ii; Budilovich, A., Lo- 
monosov kak naturalist i filolog (Lomonosov as nat- 
uralist and philologist) (St. Petersburg 1869); Mirsky, 
D. S., A History of Russian Literature (New York 
1927) p. 57-62; Kropotkin, P. A., Ideals and Realities 
in Russian Literature (New York 1905) p. 23-25; 
Luther, Arthur, Geschichte der russischen Literatur 
(Lcipsic 1924) p. 88-91. An exhaustive bibliography 
of works on Lomonosov in Russian and other lan- 
guages is found in Fomin, A. G., and others, Materiali 
po bibliografii 0 Lomonosove (Materials for a bibliog- 
raphy on Lomonosov), Vistavka “Lomonosov I 
Eliza vetinskoe vremyi,” vol. vii (Petrograd 1915)* 
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LONGE, FRANCIS DAVY (1831-1910), Eng- 
lish economist, barrister and civil servant. He 
studied at Oxford, where he became interested 
in John Stuart Mill’s economic philosophy. He 
was admitted to the bar in 1858 and was ap- 
pointed assistant commissioner of the Children’s 
Employment Commission; in this capacity he 
was brought into contact with the practises and 
opinions of large employers of labor. In i860 he 
published An Inquiry into the Law of Strikes 
(Cambridge, Eng.), in which he sketched the 
development of statute and common law as to 
the combinations of workers from 1350. Release 
from official duties enabled him to formulate his 
growing dissent from the current wage theory; 
in 1866 appeared the eighty-page tract A Refu- 
tation of the Wage-Fund Theory of Modern Po- 
litical Economy as Enunciated by Mr. Milf M.P. 
and Mr. Fawcett y M.P. (London 1866, reprinted 
Baltimore 1904). The essay attracted no atten- 
tion and copies sent by the author to Mill and 
Fawcett were unacknowledged. Upon the ap- 
pearance of Mill’s recantation of the wage fund 
theory (Fortnightly Review y n.s., vol. v, 1869, p. 
505-18, 680-700) Longe had the unsold copies 
of his tract bound in new covers with a new title 
page bearing the date 1869 and a prefatory note 
referring to Mill’s retraction. Longe’s indict- 
ment of the wage fund theory thus preceded 
and was entirely independent of Cliffe Leslie’s 
criticism of 1868, Thornton’s attack and Mill’s 
recantation of 1869 and Walker’s definitive as- 
saults of 1874-75. As to doctrinal relationship a 
Quarterly Review critic in July, 1871 (vol. cxxxi, 
p. 229-63), declared flatly that Thornton had 
adopted Longe’s refutation without acknowl- 
edgment. Francis A. Walker asserted that “the 
decided inferiority” of Thornton’s treatment 
carried acquittal of this unpleasant charge. 
Taussig believes that Longe “very likely was not 
known to Thornton.” The issue remains moot; 
but on the whole the theory of independent ori- 
gin seems the most likely, with no graver reflec- 
tion upon Thornton and Mill than an ungener- 
ous failure later to refer to the earlier contribu- 
tion of Longe. In 1883 Longe wrote a critical 
pamphlet of Progress and Poverty with a review 
of Henry George’s and J . S . Mill’s wage theories. 

Jacob H. Hollander 

Consult: Introduction in reprint of Longe’s A Refu- 
tation of the Wage-fund Theory . , . (Baltimore 1904). 

LONGFIELD, SAMUEL MOUNTIFORT 
(1802-84), Irish economist and jurist. He be- 
came professor of political economy at Trinity 
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College, University of Dublin, and later profes- 
sor of law at the same university; for a time he 
served as judge of the Irish landed estates court. 
He wrote on questions of land tenure and estate 
law but his chief importance lies in his economic 
writings. Although he adhered in general to the 
doctrines of the English classical school he of- 
fered many important innovations and correc- 
tions. 

Longfield’s main contributions were to the 
theory of distribution and the theory of inter- 
national trade. He rejected the wage fund theory 
and held that wages are determined by the value 
of the product of labor in industries producing 
working class commodities, discounted by the 
prevailing rate of profits. He stressed the exist- 
ence of non-competing labor groups but pointed 
out that even when there is no mobility between 
two crafts equality in wages can still be main- 
tained through mobility between these and the 
“intermediate” occupations. He explained the 
rate of interest as determined on the supply side 
by the degree of willingness of savers to “sacri- 
fice the present to the future” and on the de- 
mand side by the marginal value productivity of 
capital, which he analyzed with extraordinary 
anticipation of later doctrinal developments. He 
pointed out that profits comprise an element of 
return to capital and another element of wages 
for the skill and labor of superintendence. He 
denied that increase of population necessarily 
means lower wages, since growth of the arts or 
decrease in profits may offset the tendency to- 
ward diminishing returns to labor. He explained 
the mode of .determination of the values of com- 
modities produced under conditions of joint 
costs. 

To the classical theory of international trade 
Longfield made pioneer contributions: he ana- 
lyzed the way in which the existence of non- 
competing groups affects the choice of export 
and import commodities, the effects of tariffs 
and absenteeism on the terms of trade, the 
operation of comparative costs and reciprocal 
demand in determining the course of trade and 
the effect of the introduction into the exposition 
of the doctrine of more than two commodities. 
He supported on the whole the banking school 
doctrine and pointed out that the only signifi- 
cant difference between deposits and banknotes 
is the greater velocity of circulation of the latter. 
He also showed how credit expansion by one 
bank tends to induce similar expansion by other 
banks and suggested a bank credit theory of the 
business cycle, which ordinarily lasts approxi- 


mately five years and which consists of ten suc- 
cessive stages. 

Jacob Viner 

Important works: Lectures on Political Economy (Dub- 
lin 1834; reprinted by London School of Economics 
and Political Science, Scarce Tracts in Economic and 
Political Science, no. viii, London 1931); Four Lectures 
on the Poor Laws (Dublin 1834); Three Lectures on 
Commerce and One on Ab^nteeism (Dublin 1835); 
“Banking and Currency^* ^anonymous) in Dublin 
University Magazine, vol. xv (1840) 3-15, 218-33, 
371-89, and 611-20. 

Consult: Seligman, E. R. A., Essays in Economics (New 
York 1925) p. 111-17; McDonnell, W. D., A History 
and Criticism of the Various Theories of Wages (Dublin 
1888) sect, vi; Viner, Jacob, “The Doctrine of Com- 
parative Costs” in Weltwirtschaftliches Archiv, vol. 
xxxvi (1932) 365, 378-79> 4^2, and 407. 

LONGSHOREMEN is the American term for 
workers customarily called dockers in England, 
waterside workers in Australia and transport 
workers in many other countries. It includes all 
workers engaged in the loading or discharging of 
vessels’ cargoes and covers a wide range of types 
from the responsible lightermen of London and 
the steady Kontraktarbeiter of Hamburg to the 
“banana fiends” of New York and the swarming 
coolies of Shanghai. 

Longshoremen may be classified roughly 
according either to the place of work or to the 
commodity handled. They may be “hold men,” 
who “break out” or stow away the cargo in the 
hold; “deck men,” who operate the winches, 
give signals and assist in swinging the “draft” 
from hatch to pier; or “pier men,” who move the 
cargo to or from the ship’s side. The first two 
groups require considerable skill and experience, 
the third relatively little, but all three require 
strength and endurance. Many workers, how- 
ever, are able to specialize in handling certain 
commodities (often to the virtual exclusion of all 
others), among them grain, coal, lumber, ore and 
bananas. And even among the handlers of gen- 
eral cargo, who comprise the bulk of the workers 
and who accept as part of the day’s work every 
strange product which the hold of a vessel may 
disgorge, there are jealously guarded lines of dis- 
tinction between the deep water longshoremen, 
the worker in coastwise shipping and the de- 
spised “shenango,” who handles the contents of 
harbor craft. 

Longshore work has long been a synonym for 
casual labor and its attendant evils. Periods of 
enforced idleness have always alternated with 
periods of long hard labor; each employer has 
striven to have a large labor cteserve available to 



Longfield — Longshoremen 607 


take care of peak activity. In the old days long- 
shoremen, often hungry and despairing, en- 
gaged in tooth and claw struggles with each 
other to get jobs. Earnings were usually below 
the barest subsistence level. In England the first 
real improvement came after the London dock- 
ers’ strike in 1889, resulting in higher pay, par- 
tial regularization of employment and improved 
methods of hiring. The strike moreover com- 
pelled investigation of the prevailing bad condi- 
tions and led to some remedial legislation, in- 
cluding accident prevention and compensation. 
The success of the strike had world wide effects, 
stimulating union organization and legislation; 
but in the United States it was not until 1927, 
long after accident insurance had become an 
accepted practise, that longshoremen were 
brought under the provisions of the workmen’s 
compensation law. Decasualization in some ports 
has also materially improved conditions by 
regularizing employment and equalizing earn- 
ings. But despite improvements most of the fun- 
damental evils of longshore work still persist; in 
the ports of the Orient, Africa and South Amer- 
ica conditions are probably as bad as formerly. 

The total number of longshoremen is un- 
known, and only certain suggestive approxima- 
tions may be hazarded. The United States has 
perhaps 120,000, of whom some 50,000 are in 
New York alone. London has about the same 
number as New York, Liverpool about 20,000, 
Hamburg and Antwerp some 15,000 each and 
Rotterdam about 10,000. The numbers fluctuate 
even more markedly than do those of factory 
workers, because the docks act as a catchall for 
the overflow from other trades and for the 
failures and misfits from all walks of life. 

All attempts to calculate average earnings are 
also merely suggestive approximations. There 
are, it is true, plenty of wage rates; but so great 
is the irregularity of hours worked that wage 
rates and actual earnings are often widely sep- 
arated. The 1932 wage scale for the North At- 
lantic ports, for instance, provided for $.85 
per hour and $1.20 per hour overtime, based on 
a week of 44 hours. And yet average earnings in 
so far as they may be estimated for New York 
were probably not more than $15 to $20 per 
week even for the relatively steady men. Earn- 
ings are only slightly higher in periods of pros- 
perity; in 1928 the majority of New York long- 
shoremen earned less than S30 weekly, and many 
earned as little as $10. The great majority of 
other ports would show even lower figures. With 
the exception of small groups of permanent 


workers in decasualized ports the earnings of all 
longshoremen, whether hired individually or in 
gangs, whether paid by the hour or by the piece, 
are irregular and on the average very low. 

Working conditions along the water front pre- 
sent many peculiar and difficult problems. Long- 
shoremen must go from pier to pier in search of 
work. Hiring is usually still done at each pier by 
a foreman who has autocratic power and who 
picks his men arbitrarily from a “shape” of job 
seekers which forms two or three times daily. If 
a man fails to be selected, it is practically always 
too late to apply elsewhere. And even if he is 
chosen he never knows whether the work will 
last for one hour or twenty hours. Petty bribery 
of the hiring foreman is frequently invited and 
sometimes necessary; sometimes longshoremen 
have to “share” their meager earnings with the 
foreman. Unions measurably reduce the bribery. 
Waiting rooms, wash rooms and similar facilities 
are usually crude and very often lacking. The 
work is hard, with much heavy lifting of cargo, 
and exposure is part of the routine. Men who 
have been idle for days may work uninterrupt- 
edly on a particular job from twenty to thirty 
hours except for time off for meals. In every 
country dock work is near the top in the lists of 
dangerous occupations. Tuberculosis, pneu- 
monia, bronchitis, cancer and rheumatism are 
common; while fatigue, faulty inspection of gear, 
undermanning, overspeeding and chance com- 
bine to produce a high accident rate. 

Underemployment has always been a major 
problem of dock labor, and recently technological 
unemployment has added still further to the 
hazards of job hunting. It has not yet assumed 
alarming proportions among deep water long- 
shoremen, who still work with relatively simple 
mechanical aids; but on the Great Lakes, with 
their heavy traffic in grain, ore, coal and other 
bulk commodities which lend themselves readily 
to mechanization, it has transferred whole fields 
of activity from men to machines. Technological 
unemployment in other industries has moreover 
increased the pressure of casuals seeking jobs on 
the water front. 

In the face of such conditions and with a labor 
supply chronically in excess of demand and con- 
taining many racial groups and a large percent- 
age of casuals in addition to a nucleus of steady 
workers, trade union organization has not been 
easy. Its achievements are therefore all the more 
significant. In England the first small groups of 
the late i88o’s have been transformed into the 
great Transport and General Workers’ Union. 
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The International Longshoremen’s Association 
of the United States, including in its member- 
ship perhaps one third of all American dock 
workers, has been less successful, although its 
agreements govern working conditions in many 
important ports of the Atlantic and Gulf coasts. 
In Australia the Waterside Workers* Federation 
has repeatedly demonstrated its strength, often 
to the discomfiture of the entire commonwealth. 
Germany, Holland and the Scandinavian coun- 
tries also have strong dockers’ organizations. 
Many of these national bodies have in turn com- 
bined to form one section of the growing Inter- 
national Transport Workers’ Federation, which 
includes seamen and land transport workers as 
well as longshoremen. The longshoremen’s 
unions have frequently been a progressive force 
in the labor movement. They stimulated the 
growth of the “new unionism” in England, Ire- 
land and Australia with the stress on militancy 
and industrial as against craft organization; in 
Hamburg the harbor workers organized into one 
strong union with substantial control over the 
labor market. 

On the whole collective bargaining and arbitra- 
tion are still on a precarious footing. Most of the 
oriental, African and South American ports are 
virgin territory from the standpoint of perma- 
nent union organization; and even in the well 
organized ports of the world the strike has long 
been a favorite weapon. Some of the most 
spectacular strikes of modem history, such as 
those of 1889 and of 1912 in London, that of 
Belfast in 1907, those of 1887 and 1907 in New 
York (the former led by the Knights of Labor) 
and several major strikes in Australia, have cen- 
tered about the docks. Only during the years of 
the World War, when their position in interna- 
tional commerce, strategic at all times, was still 
further strengthened by the emergency, did 
European and American dock workers agree to 
accept limitations upon their right to strike. 

Whatever their method, organized longshore- 
men have always been interested primarily in 
wages and hours and have only recently shown 
sustained and aggressive interest in the more 
fundamental problem of decasualization. The 
crying need of all dock workers has long been for 
greater regularity of employment and of earn- 
ings, which is most difficult of attainment be- 
cause each employer has tended to mobilize 
about his own piers a labor reserve large enough 
to meet his demands on his busiest days. The 
resultant normal oversupply of labor and hap- 
hazard distribution of jobs can be remedied only 


by a carefully planned scheme of decasualization 
which must stress at least three major points: 
registration to limit the total number of men 
who are eligible to seek work in any given port, 
regulated in accordance with the port’s varying 
needs; a centralized or at least coordinated sys- 
tem of hiring, in which employers hire la^r 
from a central office instead of individually, with 
provision for the rapid transfer of applicants 
from the less busy to the more busy areas, thus 
substituting a smaller but unified and mobile 
reserve for the present stagnant pools of labor; 
and a guaranteed minimum weekly wage to a 
nucleus of steady, experienced workers which 
will provide each employer with the backbone of 
an efficient and dependable labor force. Further 
desirable although not vital refinements of de- 
casualization include a central pay office, organi- 
zation of both employers and workers in order to 
facilitate the selection of a joint committee to be 
vested with the power to determine policies, the 
dovetailing of seasonal work and a system of ro- 
tation which will serve to equalize earnings 
among the individuals representing each grade 
of labor. The system of decasualization assures 
longshoremen an equal chance of securing 
available work, eliminates the foremen’s arbi- 
trary power and regularizes employment, hours 
and earnings. 

Hamburg and Liverpool stand out pre- 
eminently among the world ports which have so 
far experimented with decasualization. They 
began to carry out their plans in 1907 and 1912 
respectively and were the real pioneers in the 
field, although London had certain piecemeal 
measures at a somewhat earlier date. Other 
decasualized ports include Rotterdam, Amster- 
dam, London, certain Scandinavian ports and 
Antwerp, which was decasualized as recently as 
1929. In the United States only Seattle, Los 
Angeles and Portland are represented, although 
Boston, Houston and Galveston have developed 
certain features which are suggestive of de- 
casualization. Seattle, the first American port to 
introduce decasualization in 1921 , has achieved a 
degree of success which may well challenge the 
attention of many larger ports. The general 
principle of decasualization, modified to suit the 
requirements of each individual port, is indis- 
pensable in dealing with the problems of dock 
labor. Unfortunately decasualization is occa- 
sionally bound up with anti-unionism; in all 
three decasualized American ports the employ- 
ers refuse to recognize the union, and the system 
is consequently strongly opposed by the Inter- 
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national Longshoremen’s Association. But the 
experience of Hamburg, Liverpool and many 
other European ports indicates that decasualiza- 
tion and unionism may be harmoniously com- 
bined and that moreover the unions may become 
the most effective instruments of decasualiza- 
tion. 

Elmo P. Hohman 
See: Casual Labor; Ports and Harbors. 

Consult: Barnes, C. B., The Longshoremen, Russell Sage 
Foundation, Publications (New York 1915); Lascelles, 
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LdPEZ, VICENTE FIDEL (1815-1903), 
Argentinian historian and statesman. Ldpez was 
the son of the author of the Argentinian national 
anthem; from his childhood he came into con- 
tact with the outstanding politicians and intel- 
lectuals of the Plata River region from the initial 
days of independence until the difficult period of 
the organization of the nation, and he was influ- 
enced by them in the direction of patriotism and 
of intellectual pursuits. He became a member of 
the reformist group known as the Asociacidn de 
Mayo, fought the dictatorship of Rosas and lived 
in exile in Chile, where he helped to initiate an 
intellectual revolution, and in Uruguay. Upon 


his return to Argentina he participated in na- 
tional politics but was relatively unsuccessful be- 
cause of his aggressive and inflexible character. 
In Uruguay he taught at the University of 
Montevideo and from 1873 to 1876 at the Uni- 
versity of Buenos Aires. He contributed con- 
siderably to the political, legal, economic and 
educational literature of Argentina but his most 
important work is in history, where he made 
bold incursions into various divisions of the sub- 
ject, a noteworthy example being his contribu- 
tion to American prehistory which was pub- 
lished, in a French translation by the orientalist 
Gaston Maspero, as Les races aryennes du Per on 
(Montevideo 1871). His chief works, however, 
are those dealing with Argentina. Of particular 
importance is his Historia de la Republica argen^ 
tina. Su origen, su disarollo politico hasta 18^2 
(10 vols., Buenos Aires 1881-93; new ed. 1926), 
in which as in other works he made frequent use 
of the verbal information he had received from 
the protagonists in the great events in the history 
of his country, and which is therefore regarded 
as the greatest repository of the oral tradition of 
Argentina. Abridgments were prepared by the 
author for use in the secondary schools. L6pez 
possessed great literary talent and as a historian 
sacrificed much exact documentary data to his 
desire for literary success. He was the chief rep- 
resentative of the school of the philosophy of his- 
tory in Argentina. His history was largely polit- 
ical, for he held that the country had no other 
kind of history. He engaged in a controversy 
with Bartolom^ Mitre, the leader in Argentina of 
the erudite school of historiography which was 
concerned particularly with the accuracy of 
facts; and as a result of the encounter L6pez 
demonstrated that his model was Thucydides. 
L6pez’ influence has been felt by those who seek 
to explain the phenomena of history and espe- 
cially by the sociological school of historians. 

Romulo D. Carbia 

Works: “Autobiograffa” in Biblioteca, vol. i (1896) 
325-55, reprinted in Evocaciones historicas (Buenos 
Aires 1929); Debate histdrico, 2 vols. (Buenos Aires 
1882; new ed., Biblioteca Argentina series, 3 vols., 
1916); Resultados generales con que los pueblos antiguos 
an contribuido a la civilizacidn de la umanidad (Santi- 
ago, Chile 1845); La revolucidn argentina, 4 vols. 
(Buenos Aires 1881); El banco (sus complicaciones con 
la polittca en 1826 y sus transformaciones historicas 
(Buenos Aires 1891); Curso de derecho romano bajo 
un plan nuevo (Buenos Aires 1 872). 

Consult: Ibarguren, C., De nuestra tierra (2nd ed. 
Buenos Aires 1926) ch. vii; Rojas, R., La literatura 
argentina, 8 vols. (Buenos Aires 1924-25) vol. vii, 
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argentina^ vol. i- (La Plata 1925- ); Pestalardo, 
A., Historia de emeHatiza de las cienctas juridicas y 
sociales en la universidad de Buenos Aires (Buenos 
Aires 1914); Gonzales, Julio, La emancipacion de la 
universidad (Buenos Aires 1929). 

LOPEZ DE PALACIOS RUBIOS, JUAN 
(c. 1450-1 524), Spanish jurist. L6pez de Palacios 
Rubios taught at the University of Salamanca, 
where he had studied, and at the University of 
Valladolid. He gained the confidence of Ferdi- 
nand and Isabella and assisted them in many of 
their important acts. Upon the dismissal of the 
members of the high court, or Chancillerfa, of 
Valladolid in 1491 he was one of the judges ap- 
pointed to supersede them; when a similar court 
with equal powers was established at Ciudad Real 
he assisted as a member in the development of its 
tendencies. He participated in important matters 
involving relations with the papacy, and as a 
member of the Council of Castille (1504-24) he 
took an active part in the direction of affairs con- 
nected with the Indies and won the approval of 
the rigorous critic Bartolom^ de las Casas. In 
Spanish juridical science L6pez de Palacios 
Rubios represents a bridge between the Middle 
Ages and the Renaissance. His works, which 
were much consulted by later jurists, evince the 
somewhat undigested erudition of the mediaeval 
treatises; but they display a capacity for writing 
good Latin that other jurists of the time, such as 
Alonso Dfaz de Montalvo, did not possess. His 
thesis that the American indigenes were not 
slaves constitutes the clearest title to fame of the 
Salamancan school of international law. But 
when he entered the realm of theory as an 
apologist of the Catholic kings he displayed cer- 
tain weaknesses; he was willing to uphold the 
claims of monarchy as against papacy to the 
widest extent or to concede the most exaggerated 
powers to the latter, according to the manner in 
which the argument served the interests of his 
royal masters. It was neither as a scholar nor as 
a theorist, however, that he made his chief con- 
tribution to Spanish law but rather as a practical 
jurist who noted the defects of the contemporary 
law and applied adequate remedies in legislative 
projects. He cooperated in the preparation of the 
Leyes de Madrid of 1499, designed to improve 
the administration of justice. His influence upon 
the preparation of the highly important Leyes de 
Toro (completed in 1505), which were designed 
to clarify the existing law and which made im- 
portant innovations in the realm of private law, 
particularly family law, was very great. He 
played a major part in the compilation of the 


Leyes y privilegios del concejo de la Mesta 
in 1511. 

Roman Riaza 

Works: Opera varia, ed. by Juan de Barahona (Ant- 
werp 1616). 

Consult: Bull6n y Ferndndez, Eloy, Un colaborador de 
los reyes catdlicos: El Doctor Palacios Rubios y sus obras 
(Madrid 1927). 

LORIMER, JAMES (1818-90), Scottish jurist 
and political theorist. Lorimer was the son of 
the manager of an aristocratic estate and re- 
ceived his education at Edinburgh, Berlin, Bonn 
and Geneva. In 1862 after an indifferent career 
as an advocate he was called to the University 
of Edinburgh, where he lectured as professor of 
public law and of the law of nature and of 
nations until his death. In addition to legal works 
he published many occasional and controversial 
essays on political, ecclesiastical and educational 
questions. One of the original members of the 
Institute of International Law, he was the only 
British jurist of the day who spoke the conti- 
nental language of natural law, and consequently 
he was long his country’s academic spokesman 
in its delicate relations with warring foreign 
states. 

Opposition to democracy, particularly in its 
Benthamite formulation, is central in Lorimer ’s 
writing. He was a member of the Conservative 
party and a vigorous pamphleteer against what 
he termed “vertical extension” of suffrage, ad- 
vocating instead a system of plural votes allotted 
on the basis of wealth, education, age and pro- 
fessional position. In the field of private law he 
was a vigorous defender of existing inequalities 
in property distribution against radical and 
socialistic attacks. A similar insistence upon the 
importance of natural inequalities led him, in 
the field of international law, to challenge the 
postulate of the equality of states, to defend the 
principles of intervention and exterritoriality, 
to deny Moslem or communist states the 
right to recognition and to include in his draft 
for an armed and effective league of nations 
provision for a council representing five or six 
powerful nations. 

These practical proposals are organized by a 
philosophy of natural law which regards human 
law as declaratory of divinely established fact 
and holds the rectification of divinely implanted 
inequalities to be beyond the proper province of 
law. Lorimer’s juristic thought is pervaded by 
the theologic assumption that what is good ulti- 
mately prevails, so that he finds it unnecessary 
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to distinguish between historical generalization 
and ethical criticism. His appeal to self-evident 
principles, in the manner of his teacher Sir 
William Hamilton and of the Scottish school 
of realistic philosophy, is commonly an appeal 
to generalizations from chemical or biologic 
laws (he tells us that he learned more law from 
the chemist Mitscherlich than from the jurist 
Puchta) or to political and ethical principles gen- 
erally accepted by men of his own religion, race 
and class. Despite his narrow ethical outlook 
Lorimer served to free the study of law in Scot- 
land from its provincial, trade school tradition 
by bringing students into contact with conti- 
nental legal thought and by emphasizing the 
dependence of legal science upon economics, 
sociology, criminology, philosophy and theology. 

Felix S. Cohen 

Important works: Political Progress Not Necessarily 
Democratic (London 1857); Handbook of the Law of 
Scotland (Edinburgh 1862, 6th ed. 1894); 'The Insti- 
tutes of Law (Edinburgh 1872, 2nd ed. 1880); The 
Institutes of the Law of Nations^ a vols. (Edinburgh 
1883-84); Studies National and International (Edin- 
burgh 1890), with biography and bibliography. 

Consult: Flint, Robert, “Professor Lorimer” in Ju^ 
ridical Review^ vol. ii (1890) 1 13-21. 

LOTTERIES. The lottery is an arrangement in 
which an entrepreneur contracts with several 
persons in exchange for a certain payment to pay 
out sums of money or other valuable goods to 
those among them selected by a process depend- 
ing upon chance. In this it resembles many 
forms of games of chance, which in turn are a 
subdivision of gambling Lotteries with 

money prizes are more common than commodity 
lotteries, or raffles, but mixed lotteries also exist, 
in which the winner may get either money or 
commodities as he prefers. Upon payment of his 
contribution, or stake, generally in cash but 
sometimes masked in another form, the partici- 
pant usually gets a ticket, or chance, bearing a 
number; if the corresponding number is drawn 
he is entitled to a prize. Tickets which fail to win 
anything are called blanks. In the so-called in- 
terest lotteries all ticket owners get back at least 
the amount of their stake but only after a long 
period of time and without any accrued interest. 
In all lotteries (with very minor exceptions such 
as lotteries conducted by a small group entirely 
for its own amusement, as those arranged by 
ocean travelers on the basis of the day’s mileage 
of their ship) the total of all the prizes plus the 
administrative costs is less than the sum of the 
prospective paid in stakes; the holding of a lot- 
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tery therefore yields a profit to the entrepreneur, 
unless too few chances are sold. 

Lotteries may be run by national governments, 
byother public bodies, such as states and munici- 
palities, by civic organizations and by private 
entrepreneurs. Most states supervise and tax 
lotteries not conducted by the state itself. The 
lottery may be used to increase governmental 
revenues, to raise funds for charitable or other 
civic purposes, to float a long term public loan, 
to provide popular amusement, to attract cus- 
tomers in business competition or, as a rule only 
clandestinely, to provide private profit. Lotteries 
may also be classified according to their pro- 
cedural technique. 

The following description of the most im- 
portant forms of lottery combines procedural 
and functional bases of classification. 

The lottery with simple number draw is used 
as a rule only for charitable purposes, usually as a 
commodity or a mixed lottery. The price of the 
tickets is uniform and small and their number 
very large, while the number of blanks is often 
80 percent of all tickets. In the draw all the 
ticket numbers are placed in an urn or in a 
wheel of fortune, and as many numbers are drawn 
as there are prizes. The prizes are allocated to the 
several numbers either on the basis of the order 
in which the numbers are drawn or according to 
the prize indicated on a slip drawn from another 
um or wheel of fortune simultaneously with the 
ticket number. Since the total value of the prizes 
is always less than the total paid in stakes, the 
probability value (the product of the possible 
prize and the probability coefficient) which the 
ticket purchaser receives for his stake is neces- 
sarily smaller than the price of the ticket. The 
entrepreneur’s profit, provided all the tickets 
have been sold, is the difference between the 
total paid in stakes and the sum of the total 
value of the prizes and the overhead charges. If 
all the tickets are not sold, his profit depends 
upon whether the big prizes are won by sold or 
unsold tickets. It is therefore advantageous in 
lotteries in which experience has shown that only 
a small percentage of the tickets is likely to be 
sold, so to allocate the sum set aside for prizes 
that one prize, the “grand” prize, is very large, 
while the other prizes are correspondingly 
smaller. In such cases it is probable that the 
grand prize will be won by an unsold ticket. For 
example, Austria has for many years conducted 
for the benefit of a first aid organization a lottery 
in which the grand prize, an automobile, has 
never been won. 
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The class lottery, which is found only as a 
money lottery, is the most important form of 
government lottery. Its principal characteristic 
is that the draw does not take place all at once 
but in several sections or classes at certain inter- 
vals of time, the ticket price being divided into 
as many equal parts as there are sections. Only 
the proportionate partial payment need be made 
to participate in the drawing of the first class. 
Tickets are also customarily subdivided into 
shares, purchase of which entitles the holder to a 
proportionate share of the prize if the ticket’s 
nuihber is drawn. Tickets which win a prize in 
the first class are withdrawn from further play, 
but the remainder of their purchase price need 
not be paid. To participate in the drawings of the 
following classes, however, a ticket which did 
not win a prize in the first class must be renewed 
by payment of the proportionate price for each of 
the subsequent classes. As a rule two wheels of 
fortune are used in the draw, a number wheel 
and a prize wheel. By far the largest number of 
prizes as well as the biggest prizes are drawn 
only in the last class, so that one has to pay the 
full ticket price to be able to win a major prize. 
The present Austrian class lottery, established in 
1913, in which prizes are paid out without any 
deduction and are subject to no tax, is an ex- 
ample of a modem class lottery. Two class 
lotteries are held annually, the interval between 
the first and final draws being somewhat less 
than five months. There are 84,000 tickets with 
42,000 prizes in five classes. The price of a ticket 
is 240 schillings, or 48 schillings for each class; 
since tickets are also sold in fractional denomina- 
tions (half, quarter and eighth tickets), one can 
participate in the first class for as little as 6 
schillings. The smallest prizes equal the price of 
the ticket, while the grand prize totals 300,000 
schillings; in addition a premium of 500,000 
schillings is awarded the last drawn prize of 1000 
schillings or more. The theory of probability 
shows that if the player enters only the first class 
he has a 9.44 percent chance of recovering his 
stake, while if he continues through the second 
class his chance is 11.09 percent, through the 
third 13.13 percent and through the fourth 15.04 
percent; if he stays through the fifth class his 
chance of recovery is 70 percent. Hence it would 
be unwise from the player’s standpoint to fail to 
pay the renewal fee and thus stop playing before 
reaching the fifth class. Fifty percent of the play- 
ers lose all their stakes and 36 percent recover, 
while only the remaining 14 percent receive more 
than they put in. Of the total sum paid in for 


tickets (19,142,000 schillings) 30 percent is re- 
tained by the government while 70 percent is 
distributed as prizes. Of the government’s 30 
percent there remains after deduction of the 
commissions of the lottery bureaus and other 
overhead charges an average of 3,900,000 schil- 
lings, so that the two annual class lotteries net 
the state about 7,800,000 schillings. In Austria 
this net profit is independent of the results of the 
draw, since the lottery bureaus (usually banks) 
must contract for all the tickets; in other coun- 
tries, however, where not all the tickets are al- 
ways sold, the net profit of the class lottery also 
depends upon chance. 

In the number lottery, tickets are not sold at a 
fixed price, but the size of the stake is deter- 
mined by the player himself and the prizes are 
not set in absolute figures but in multiples of the 
paid in stake. Every participant can play one or 
more numbers between i and 90; several players 
can bet upon the same number, and all these 
players win if that number is drawn. Chances 
apply only to one definite draw; in each draw 
five numbers between i and 90 are drawn. The 
player has the following betting possibilities, the 
prize diflf^ering in each case: indefinite selection, 
in which he wins if his number is among the five 
winning numbers; definite selection, in which he 
wins only if the number chosen by him appears 
among the five winning numbers in the order 
picked by him; ambo, temo and quaterno, in 
which he wins if two, three or four numbers re- 
spectively of those picked by him appear among 
the five winning numbers. Theoretically the 
player might also bet upon quinto, having to 
guess all five winning numbers, but this type of 
bet is not allowed in the existent number lotter- 
ies because of the extremely slight probability of 
winning (i to 43,949,268); Austria also forbids 
betting upon quaterno. The probability value 
which the player gets in exchange for his stake is 
in every type of bet less than the stake. In 
Austria, for example, it is about 78 percent of the 
stake for indefinite selection and only 41 percent 
in temo play. That is why on the average the 
entrepreneur wins and the players lose (in 1930 
the actual prize payments in Austria were 57.3 
percent of the paid in stakes). In both Italy and 
Austria a tax on winnings reduces even further 
the player’s chance of recovering his stake. In 
order to protect itself against the danger of ex- 
cessive losses where many players bet upon the 
same numbers the lottery administration re- 
serves the right to close certain numbers or to 
reduce the stakes before the draw. The amounts 
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wagered in this type of lottery are still on the in- 
crease and reached 18,400,000 schillings in 
Austria in 1930. Certain policy games or pools 
in the United States bear some resemblance to 
the number lottery, in that the prizes are deter- 
mined by the last three or four integers in such 
large figures as the day’s bank clearings in a par- 
ticular city or the balance of a Federal Reserve 
Bank. 

Lottery loans are a combination of loan and 
lottery: the entrepreneur (usually the govern- 
ment or a privileged body) sells a long term loan 
in the form of bonds (also called lottery chances), 
agreeing to pay certain holders selected by lot 
premiums of various amounts in addition to the 
paid in value. Owners of undrawn bonds receive 
the face value of the bond (chance loans) or the 
face value plus interest at a low rate (premium 
loans). Thus the player loses at most all or part 
of the interest on his capital (interest lottery). 
The funds for the premiums are obtained in 
non-interest bearing lottery loans from the inter- 
est on the loan capital and in interest bearing 
loans from the difference between the low inter- 
est rate paid and the prevailing higher rate of 
interest, and furthermore from the compound 
interest, if interest is paid only upon the drawing 
of the bond. The lottery loan provides cheaper 
credit than is ordinarily obtainable at the time 
the loan is floated; this explains its prominent 
role in the financial history of many govern- 
ments. It may result in a loss to the loan debtor, 
however, if the prevailing interest rate drops 
during the term of the loan. Unless barred by 
law lottery loan bonds are traded on the stock 
exchanges as ordinary securities. The public 
may thus profit through the purchase and sale of 
the bonds as well as through the premiums. In 
most lottery loans the draw is effected in two 
sections separated by an interval of time. The 
series is drawn first, and after the lapse of several 
months the winning numbers are drawn from it. 
In the interim the bonds of the series drawn rise 
on the stock exchange. Finally, the lottery loans 
offer the further possibility of selling only the 
chances of a certain bond’s winning in a certain 
draw (so-called rights). For a small sum the pur- 
chaser obtains the right to the entire premium if 
the bond is drawn in the draw; if it is not drawn, 
he loses all he paid for the right. 

Lotteries for popular recreation consist pre- 
dominantly of small commodity lotteries con- 
ducted at charity festivals, fairs, amusement 
parks and similar places. The procedure varies. 
Sometimes each player purchases by chance or 
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selection one or more numbers within a definite 
numerical range, and a wheel of fortune deter- 
mines the winning number. Sometimes he picks 
one of a group of rolled up tickets, prizes varying 
in value having been set up in advance for the 
tickets bearing certain numbers. This is also the 
principle of the punchboard, which is used for 
commodity and money prizes in the United 
States. 

Advertising lotteries involve the distribution 
by business men of money or commodity pre- 
miums among their customers by lot or by some 
other form of chance. Often each customer has, 
as such and without any additional payment, a 
chance of winning a prize, and the winner is 
picked by the order of sales or by some similar 
circumstance. Again, every package of a com- 
modity may contain a token — a letter or a pic- 
ture — invisible from the outside; and anyone 
getting as the result of several purchases a cer- 
tain group of such tokens — a series of pictures or 
the letters forming a certain word — receives a 
prize. Where only those customers who solve a 
puzzle set by the entrepreneur are eligible for 
the premiums (so-called puzzle contests), a lot- 
tery exists only when the problem is so simple 
that the average person can solve it correctly or 
when the correct solution of the problem cannot 
be obtained by intellectual effort or skill but 
must be guessed; for in both of these cases 
chance governs the distribution of the prizes. 
Where more than one entrepreneur participates 
in an advertising lottery, each generally con- 
tributes to the cost of the prizes roughly accord- 
ing to his sales or capital; where such a lottery is 
conducted by an organization independent of 
the merchants themselves, the management of 
the lottery may derive a profit from the difference 
between the fees paid in by the participating 
stores and the sum of the value of the prizes and 
the cost of administration. 

The term sweepstakes, formerly used to de- 
note horse races in which the winner takes all the 
prizes, has come to be associated with a particu- 
lar form of lottery based on various important 
horse races. A great many contributors buy 
chances on a particular race; some time before 
the race each horse is assigned to a particular 
ticket holder, the great majority drawing blanks 
and thereby losing their stakes; the holder of the 
ticket on the horse which finally wins the race 
receives all the stakes, or they may be divided 
among the holders of the tickets on the first three 
horses. A contributor to whom a horse is as- 
signed in the draw can frequently dispose of all 
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or part of his ticket before the race at a substan- 
tial profit, varying according to whether his 
horse is a favorite or an outsider. Sweepstakes, 
which seem to have first developed in large num- 
bers in England after the abolition of lotteries in 
1826, were declared illegal as lotteries in that 
country in 1 845 ; the legalization of charity sweep- 
stakes by the Irish Free State in 1930 for a 
period of four years has complicated the prob- 
lem of preventing sweepstakes transactions in 
England. Important sweepstakes, such as the 
Calcutta Sweeps and the Irish Free State Hos- 
pitals Sweepstakes, are patronized by people 
from all over the world. 

The lottery did not exist in antiquity, although 
decisions were made by lot for various purposes, 
such as the distribution of land (distribution of 
the Promised Land among the Twelve Tribes of 
Israel, the allocation of provinces to the govern- 
ors in Rome and the allotment of tilled land in 
the ancient Germanic village community) and 
the determination of guilt in primitive Ger- 
manic judicial procedure (ordeal). The commod- 
ity lottery originated in the Middle Ages in Italy, 
where mercliants disposed of unsalable goods by 
means of a lottery procedure; aided by permis- 
sive interpretations of church law such lotteries 
spread quickly throughout Italy and were very 
common by the beginning of the sixteenth 
century. The first money lottery was probably 
established in Florence in 1 530 for the benefit of 
the state. Commodity lotteries were established 
by various cities in Holland in the fifteenth cen- 
tury; in the eighteenth century the technique of 
the class, or Dutch, lottery, which is still used by 
the Dutch government, was evolved. Lotteries 
soon spread from Italy and Holland to France, 
Spain, Germany and Austria. Governments be- 
gan to exercise the right of supervisory regula- 
tion to protect the public against fraud and sub- 
sequently ran lotteries themselves as a source of 
income. As the sovereign’s power increased, the 
right to run lotteries was made his sole monop- 
oly (the royal lottery prerogative), which he 
might lease to others. In 1569 the lottery was in- 
troduced into England by Queen Elizabeth as a 
state lottery and was utilized by England as a 
source of state revenue until 1826. The number 
lottery, or lotto, arose in Genoa at the beginning 
of the seventeenth century; it was patterned after 
the bets made upon the names of the five new 
senators, who were chosen by lot in Genoa from 
the list of candidates, the numbers from i to 90 
being substituted for the candidates’ names. 
This form of play spread so rapidly throughout 


Italy that it supplanted the ordinary lottery, and 
even today the state lottery in Italy is of this 
form. During the second half of the seventeenth 
century the Genoese number lottery was imi- 
tated in France, Germany and Austria, whose 
governments granted concessions to Italian 
entrepreneurs; but it held its own only in Aus- 
tria, where it has been run by the government 
itself since 1787. In Germany it was supplanted 
by the class lottery system patterned on the 
Dutch model, which was first established by the 
cities and has been operated by the Prussian 
state almost uninterruptedly since 1794. The 
interest lottery was first tried in Austria in 1721 
with a class lottery planned for twenty-five 
years, which was operated by the Orientalische 
Kompagnie^ and soon collapsed; it developed dur- 
ing the nineteenth century in the form of numer- 
ous governmental lottery loans. 

After the French Revolution the lottery was 
opposed by liberals as a disreputable source of 
state revenue; this led to the abolition of state 
lotteries in England in 1826 and in France in 
1836. France permits only licensed private lot- 
teries for the benefit of charity and the fine arts 
and lottery loans issued by municipal and local 
governmental agencies with the sanction and ap- 
proval of the national government. Except for 
art unions, specially exempted by an act of 1846, 
English law permits no lottery without specific 
parliamentary sanction, which has not been 
granted since 1826. During and immediately 
after the World War, however, temporary ad- 
ministrative relaxation tacitly sanctioned a great 
many charitable lotteries, and in 1918 legislation 
intended to legalize lotteries by registered war 
charities almost passed the House of Commons 
after having been accepted by the House of 
Lords. In the same year a proposal that England 
float a lottery loan to ease the financial burden 
was adversely reported on by a select committee 
which investigated it. Another attempt to secure 
parliamentary action legalizing lotteries for 
charitable, scientific and artistic purposes was 
made in 1932. In Germany, on the other hand, 
the Preussisch-suddeutsche Klassenlotterie, 
based upon agreements embracing several states, 
covers almost the entire Reich. It holds two class 
lotteries annually, each having 800,000 tickets 
and awarding prizes totaling 114,260,100 marks, 
a deduction of 20 percent being made by the 
administration when the prizes are paid. More- 
over the national government levies a tax of 20 
percent upon the sale of the lottery tickets. 
Saxony and Hamburg operate lotteries of their 
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own. Austria operates three types of state lottery 
(class, number and state charity), levying a tax of 
25 percent upon all winnings except in the class 
lottery. In addition there are private lotteries for 
civic purposes licensed by the government as 
well as governmental loan lotteries. Numerous 
lotteries, most of which were established for the 
purpose of aiding education, existed in the 
United States in the early part of the nineteenth 
century; some were licensed by the state govern- 
ments, others operated by these governments 
themselves. The Continental Congress in 1776 
authorized a class lottery for the benefit of the 
soldiers in the field, and a form of premium loan 
was floated by the new nation in 17S4. As a result 
of growing opposition lotteries were prohibited 
by New York and Massachusetts in 1833; other 
states followed their example, and after Congress 
prohibited the use of the mails for lottery pur- 
poses in 1890 the last of the privileged lotteries, 
the Louisiana State Lottery^ which had been 
operated by a private company under a franchise 
bringing the state $40,000 a year, transferred its 
operations to Honduras, where it still exists. The 
operation of a lottery and the sale of tickets are 
punishable in all stites, while many states also 
penalize various other acts in connection with 
lotteries. In addition to the use of the mails for 
lottery purposes federal law also penalizes the 
importation, interstate transportation, traffic 
transit over any part of the United States and 
receipt of all printed matter pertaining to a lot- 
tery. Despite these prohibitions lotteries of 
various kinds still flourish in the United States. 
Like the United States, Japan forbids all lotter- 
ies. In the Union of Soviet Socialist Repub- 
lics all lotteries were forbidden on July 24, 
1923, but a statute of January i, 1930, sanc- 
tioned such lotteries as might be approved in 
each individual case by the People’s Commissars 
for Finance and for Workers’ and Peasants’ In- 
spection. The government at one time floated a 
premium loan but now conducts no state lottery. 

The penal provisions against lotteries which 
exist in almost all countries are intended to pre- 
vent the excessive spread of gambling and to 
protect the public against fraud, as well as to 
safeguard the governmental monopoly in those 
countries which operate national lotteries and to 
assure effective revenue and regulatory control 
in those which permit private lotteries under re- 
quirements of license, tax or both. The criminal 
concept of a lottery is much the same in all 
countries, but it is impossible to distinguish it 
clearly, on the one hand, from other games of 
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chance, which are subject to other penal provi- 
sions in most countries, and, on the other, from 
legal advertising inducements and contests. The 
apparent distinguishing feature — one entrepre- 
neur contracting with a number of players who 
are not juridically interrelated — ^is also present 
in gambling schemes of the type used in Monte 
Carlo, which are not considered lotteries. In the 
United States three characteristics have generally 
been recognized as prerequisite in order to es- 
tablish an arrangement as a lottery: distribution 
of prizes, dependence upon chance and consider- 
ation for the right of participation; the applica- 
tion of these general criteria to particular cases 
has proved extremely difficult, however, espe- 
cially in certain forms of advertising schemes. 

The nature and forms of the lottery make it a 
problem of almost all branches of the social 
sciences. Two motives induce the player to ex- 
change his money for a probability value smaller 
than his stake. The first is the satisfaction of a 
need which the lottery affords through the feel- 
ing of daring and through the tension of awaiting 
the results of the draw. The greater the interval 
of time between the purchase of the ticket and 
the draw, the less the influence of the gambling 
spirit, which is therefore most prominent in the 
smaller lotteries for popular recreation and in 
the number lottery, less prominent in the class 
lottery and least so in lottery loans. The second 
motive, the hope of winning, is based on the pe- 
culiar law of valuation according to which the 
subjective valuation of a potential prize does not 
diminish proportionately with the probability 
coefficient but tends to remain larger than the 
product of the value of the prize and the coeffi- 
cient. Thus with equal probability values the 
small chance of winning a large sum is valued 
more highly than the large chance of winning a 
small sum. According to the theory of marginal 
utility the high utility value of the share of his 
few possessions which the poor man uses as a 
lottery stake should make such purchases even 
less economically rational. Whereas in property 
insurance, however, where the policyholder also 
values the slight probability of a large loss above 
its objective probability value, the law of valua- 
tion and the theory of marginal utility support 
each other, since a quantity of goods to be lost is 
involved, in the lottery this law of valuation is so 
strong as to overcome the opposite pull of the 
marginal utility factor. Superstition often 
strengthens the player’s motives: many optimists 
believe that fate has destined them for good for- 
tune and that they must “open the door to op- 
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portunity"’ by buying a ticket. In the number 
lottery bets upon certain numbers are motivated 
by dreams, prophecies and the like; modem 
astrology even endeavors to set up relationships 
between lottery winnings and horoscopes. Sig- 
nificant from a sociological and economic stand- 
point is the fact that the smaller lotteries and the 
number lottery are patronized largely by the pro- 
letariat, whereas the patrons of the class lottery 
and lottery loans are drawn chiefly from the mid- 
dle class . Hence the governmental number lottery 
acts like an antisocial taxation of the poor; in ad- 
dition it possesses the disadvantage that the 
prizes are won by people who, experience has 
shown, are not apt to make thrifty use of un- 
earned capital. In middle class circles, however, 
because of characteristic habits of thrift it is more 
likely that lottery prizes will be employed for 
capital accumulation. Furthermore from the 
standpoint of the possibility of productive in- 
vestment by the lottery administration of the 
large sums put into them by the people (in 1930, 
despite the poverty of the country and although 
the total population is but 6,500,000, the amounts 
paid into the class and number lotteries in 
Austria totaled 53,500,000 schillings), class lot- 
teries and lottery loans with their long time in- 
tervals between purchase of the stake and pay- 
ment of the prizes are superior to the number 
lottery. For this reason proposals have been 
made to substitute interest lotteries for the 
existing lotteries, either in connection with sav- 
ings banks (as in the Scherl ‘‘thrift premium 
systems,” which were the subject of much dis- 
cussion in Germany between 1890 and 1904) or 
in the form of a governmental class lottery, in 
which the undrawn tickets would be repayable 
without interest after a long period of time. 
These are the basis of the Moiling plan for the 
reform of the German class lottery, which was 
unanimously approved by the experts in an in- 
quiry conducted by the Friedrich List-Gesell- 
schaft in 1930. Liberal opposition to govern- 
mental lotteries has not been aimed at interest 
lotteries. With the adoption of such lotteries the 
exchequers of countries accustomed to revenue 
from the lottery monopoly would be able to re- 
tain a source of revenue which could be re- 
placed only by an unpopular increase in taxa- 
tion. If private lotteries for civic purposes and 
advertising lotteries are to be allowed at all, 
governmental regulation is desirable to protect 
the public against the concealment of excessively 
small chances of winning. From the standpoint 
of enforcement it is important to prevent the 


evasion of existing lottery prohibitions either 
through participation in foreign lotteries or 
through the recurrent appearance of new devices 
which conceal lottery operations under a variety 
of designations. Play in foreign lotteries, which 
adversely affects the balance of payments and 
the domestic money market, persists despite 
existing prohibitions. The tickets of the Danish 
Colonial Lottery, for example, are sold exclu- 
sively outside of Denmark. Aside from these 
considerations of financial and economic policy 
the social harm resulting from excessive partici- 
pation by the people in lottery play and the 
principal justification for the penal measures 
against it lie in its threat to economic morals — 
its tendency to accustom the masses to expect im- 
provement in their economic situation through 
luck rather than through their own labor and 
ability or through some form of social action. 

Ernst Seelig 

See: Gambling; Speculation; Probability; Reve- 
nues, Public; Morals. 
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LOTZ, JOHANN FRIEDRICH EUSEBIUS 
(1770-1838), German economist. Lotz, a jurist 
and high administrative official of the Duchy of 
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Saxe-Coburg-Gotha, is considered the most 
capable representative of the Smith-Say school 
in Germany in the early nineteenth century. In 
his first major work, Ueber den Begrijf der Polizei 
und den Umfang der Staatspolizeigewalt (Hild- 
burghausen 1807), he set himself the task of de- 
fining the scope and administrative technique of 
the Hilfspolizei (the term designates the sphere 
of governmental activity in promoting economic 
development, as distinguished from Zwangs- 
polizei^ which denotes the narrower sphere of 
protection of life and property). Of greater im- 
portance is his Revision der Grundbegriffe der 
Nationaldkonomie^ in Beziehung auf Teuerung 
und Wohlfeilheit angemessene Preise und ihre 
Bedingungen (4 vols., Coburg 1811-14), which is 
distinguished by both its rigorous analysis of 
fundamental concepts and its subjective ap- 
proach to the theory of value. It exerted, how- 
ever, a confusing influence upon subsequent 
writers by its elaborate differentiation between 
value in use, value in exchange and price. 

Lotz’ main importance, however, lies in the 
theoretical treatment of economic policy, to 
which he devoted his main work, Handbuch der 
Staatswirtschaftslehre (3 vols., Erlangen 1821- 
22; 2nd ed., 3 vols., 1837-38). His approach is 
entirely from the viewpoint of the consumer: the 
primary object of economic policy is to provide 
the consumer with low cost goods and it is the 
task of theory to determine the circumstances 
which are conducive to the attainment of this ob- 
jective. One of the most consistent early repre- 
sentatives of economic liberalism — ^having been 
converted to classical views because of his dis- 
appointment over the failure of the government’s 
grain supply policies — Lotz extolled freedom of 
competition. But in investigating the prerequi- 
sites of free competition he met with the prob- 
lem of the effect of unequal distribution of wealth 
upon freedom of enterprise. Although he did not 
pose the problem with complete clarity, his very 
awareness of it marks him as one of the most im- 
portant precursors of German socialism of the 
chair. 
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LOTZE, RUDOLF HERMANN (1817-81), 
German philosopher. The son of a physician, 
Lotze enrolled at the University of Leipsic as a 
student of medicine but took most of his courses 
in philosophy and the natural sciences. Intellec- 
tually he was already tom between two interests, 
the philosophic reconciliation of which was to 
be his lifelong task. These were his interest in 
poetry and aesthetics, which was enhanced by 
the inspiration of C. H. Weisse, who introduced 
him to the ideas developed by Fichte, Schelling 
and Hegel; and the interest in the natural sci- 
ences, which was prompted by the scientific 
reaction against idealism and Naturphilosophie 
and which Lotze developed under the guidance 
of such masters as E. H. Weber, A. W. Volk- 
mann and G. T. Fechner. The whole work of 
Lotze is an expression of these diverging inter- 
ests. The scientific interest was reflected in his 
work on physiology, Allgemeine Pathologie und 
Therapie als mechanische Naturzoissenschaften 
(Leipsic 1842, 2nd ed. 1848), an attempt to 
expound purely mechanistic principles, and in 
his Medicimsche Psychologie (Leipsic 1852), an 
outline of psychology from a physiological view- 
point. At the same time it was Lotze’s belief 
that side by side with the realm of science there 
also exists the world of emotional values, of 
“happiness and unhappiness.” Dissatisfied with 
the general worship of experience and the pre- 
dominant faith in facts as a basis for the so-cdled 
exact sciences, he endeavored to vindicate the 
cosmic status of emotional values. For it is im- 
portant not only to determine and “calculate” 
the course of events but also to appreciate them. 

The two tendencies, the scientific and the 
personalistic, also found expression in Lotze’s 
social theory. In the manner of Herbart he 
insisted upon a social science which should 
transcend the limits of individual psychology. 
But at the same time he also followed Herder 
in endeavoring to bestow meaning and purpose 
upon social and historical life. 

Since the first stages of Lotze’s creative career 
coincided with the collapse of German meta- 
physics, he refused to take the road of Hegel. 
Thus while believing that philosophy was con- 
cerned with reality as a whole, he denied that 
the course of the universe can be interpreted in 
terms of a single principle. A similar attitude is 
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manifested in Lotze’s conception of history, 
which was for him not a general progressive 
advance but “a road from an unknown begin- 
ning to an unknown end.” 

Lotze’s conviction that there existed side by 
side with the world of facts an emotionally re- 
vealed realm of values served to place the con- 
cept of value in the foreground and thereby to 
pave the way for the ever increasing significance 
which this notion acquired in subsequent Ger- 
man philosophy. To be sure, he himself formu- 
lated no doctrine of values in the proper sense 
of the term. But the suggestions contained in 
his doctrine of Geltungf or validity; the sharp 
distinction he drew between things which exist 
and truths which are valid, supplied thinkers 
like Windelband, Rickert and Simmel with a 
starting point for their speculations. 

Bernhard Groethuysen 

Important works: MikrokosmoSy 3 vols. (Leipsic 1856- 
64, 5th ed. 1897-1909), tr. by E. Hamilton and 
E. E. C. Jones, 2 vols. (4th ed. Edinburgh 1897); 
System der Philosophicy ed. by G. Misch, 2 vols. 
(Leipsic 1874-79, 2nd ed. 1879-84), vol. i tr. by B. 
Bosanquet as Logic, 2 vols. (2nd ed. Oxford 1888), 
and vol. ii tr. by B. Bosanquet as Metaphysics, 2 vols. 
(2nd ed. Oxford 1887). 

Consult: Falckenberg, R., Hermann Lotze (Stuttgart 
1901); Jones, Henry, A Critical Account of the Philos- 
ophy of Lotze (Glasgow 1895); Moore, V. F., The 
Ethical Aspects of Lotze* s Metaphysics, Cornell Studies 
in Philosophy, no. iv (New York 1901); Thomas, 
E. E., Lotze* s Theory of Reality (London 1921). 

LOUIS XI (1423-83), king of France. When 
Louis XI was consecrated king in 1461 upon the 
death of his father, Charles vii, he had already 
given striking evidence of two outstanding char- 
acteristics: extraordinary administrative talent 
and a passion for intrigue, which had on several 
occasions led him to organize revolts against his 
father. A much maligned son, he became from 
the standpoint of the evolution of the French 
state the outstanding king of the house of Valois. 
Dominated by a peasantlike passion for land and 
gifted with remarkable political realism, he so 
accelerated the long process of French unifica- 
tion that his reign may be said roughly to mark 
the end of feudal France. From the duke of 
Burgundy he repurchased the cities of the 
Somme in 1463. From 1465 he had to contend 
with a series of powerful coalitions against him; 
the first of these was the Ligue du Bien Public, 
organized under the leadership of Charles the 
Bold, later duke of Burgundy, and the duke of 
Brittany, which aimed ostensibly to bring about 
a reduction of taxes but really to curb the king’s 


authority. Although several times temporarily 
worsted in the vicissitudinous struggles Louis 
in 1472 succeeded by clever diplomacy in de- 
taching Brittany from the alliance with Bur- 
gundy and England. In the meantime the oppor- 
tune death of Charles, duke of Guyenne, had 
enabled him to seize that province. In 1475 he 
turned an English invasion to profit by bribing 
the enemy to retreat and to join him in an eco- 
nomic alliance, sealed by the Treaty of Pic- 
quigny. Upon the death of Charles the Bold in 
1477 he took possession of Burgundy, Artois and 
Picardy, the last involving him in a bitter war 
with Maximilian of Austria; in 1481 he retook 
Maine and Provence from Charles of Anjou. 

In his struggle against the nobles Louis fol- 
lowed and developed his ancestral policy of 
looking to the cities for support and of working 
with them for mutual benefit. His reign was 
characterized by a great development of the 
bourgeoisie, which he favored not only against 
the nobles but against the lower classes, as well 
as by the rise of fairs and of commercial markets. 
Almost his last concern was to create a uniform 
system of weights and measures and to assure 
internal commercial freedom. But he also estab- 
lished a supervision over the cities closer than 
that of any previous king, diminishing local 
liberties and appointing mayors of his own 
choice. Although preserving most of the older 
governmental organs he reenforced his individ- 
ual authority by creating a new personnel re- 
cruited from the bourgeoisie and petty nobility. 
While he always preferred negotiations to war 
he expanded the army as a bulwark of kingship 
and introduced a considerable degree of perma- 
nence into royal taxation. 

Louis XI was a patron of culture, the liberator 
of Frangois Villon, the friend of Philippe de 
Commines; Jean de Ockeghem, the famous 
musician, and Jean Fouquet, the portraitist and 
miniaturist, were in his service. He displayed 
great interest in printing, the French origins of 
which date from his reign. A tireless worker, a 
self-reliant and autocratic king, who, however, 
regarded his power as a means for developing 
France, Louis xi was justly called by Michelet 
the sage of the fifteenth century. No French king 
has been more grossly distorted by legend. 

Pierre Champion 

Consult: Champion, Pierre, Louis xi, 2 vols. (Paris 
1927), tr. by Winifred Stephens Whole (New York 
1929); S^e, Henri Eugene, Louis xi et let viiles (Paris 
1891); Rey, R., “Louis xi et les ^ats pontificaux de 
France au xv* siMe de’apr^ des documents inddits” 



Lotze- 

in Academic Delphinale, Bulletin, 4th ser., vol. xii 
(1899) 187-452; Petit -Dutaillis, Charles, “Le rfegne de 
Louis XI et le gouvemement des Beaujeu” in Histoire 
de France depuis les origines jusqu'd la Revolution, ed. 
by E. Lavisse, vol. iv (Paris 1902) pt. ii, p. 321-452. 

LOUIS XIV (1638-1715), king of France. He 
became king in 1643 on the death of his father, 
Louis xiii, but governed independently only 
after the death of Mazarin in 1661. During the 
fifty-four years of his personal reign all Europe 
regarded him as the archetype of a king. Louis 
XIV succeeded more completely than any of his 
predecessors in making a reality of monarchy by 
divine right. He never admitted that he, who 
possessed the sacredness of divine ordination, 
could be subject to any legitimate limitation in 
the exercise of his authority. He was the master 
of all his subjects, of their possessions, even of 
their consciences. His revocation of the Edict 
of Nantes in 1685 was in his opinion the mere 
fulfilment of his duty to God to redress their 
errors. Louis xiv, the absolutist, was also the 
first French king who was an administrator. He 
cooperated industriously with his great minister, 
Colbert, in the latter’s schemes to promote the 
unity and grandeur of the nation and so to en- 
hance the majesty of the king. The first French 
system of centralized administration, the system 
which was to survive until the Revolution of 
1789, dates from his reign. Progressively oblit- 
erating the local powers and supplanting them 
by the intendants, whom he sent as his agents 
to the provinces, he instituted a regime which 
in view of its control by a power believing itself 
responsible only to God was inevitably arbi- 
trary. Thus Louis xiv deprived the monarchy 
of its old bulwarks in the nation. He aggravated 
the misery of the people, especially in the rural 
districts, and alienated the bourgeoisie, who as 
the incumbents of most of the local offices found 
themselves dispossessed by the intendants. The 
nobility he grouped about him at his court, but 
by that very act he incurred the responsibility 
of providing for its support and linked the for- 
tunes of the monarchy to those of the privileged 
classes. The origin of the grievances producing 
the revolution is to be sought in the reign of 
Louis XIV. Louis’ foreign policy was overly in- 
spired by his love of glory and war, which on 
the occasion of the War of the League of Augs- 
burg (1689-97) incited almost the whole of 
Europe against him. His urge toward aggran- 
dizement, however, although it eventuated in 
internal exhaustion in the last years of his reign 
led to the extension of the national boundaries 
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and to the addition of a number of provinces 
which soon became wholly French: Alsace, Ar- 
tois, Flanders and Franche-Comt6. Louis* place 
is especially great in the history of French civili- 
zation. The classic French authors and artists 
found in him understanding and encourage- 
ment, and at the same time by surrounding 
himself with them he attained to an Augustan 
splendor. The Versailles which he created still 
arouses the admiration of all who contemplate 
it. It was with good reason that Voltaire called 
the seventeenth century the century of Louis xiv. 

G. Pages 

Consult: Pag6s, G., La monarchie de Vancien regime 
(Paris 1928), and “Ludwig xiv** in Menschen die Ge- 
schichte machten, ed. by P. R. Rohden and G. Ostro- 
gorsky, 3 vols. (Vienna 1931) vol. ii, p. 338-44; La- 
cour-Gayet, G., V education politique de Louis xiv 
(2nd rev. ed. Paris 1923); Lavisse, Ernest, “Louia 
XIV** in his ed. of Histoire de France depuis les origines 
jusqu*d la Revolution, vol. vii (Paris 1906-07) pts. i-ii; 
Rambaud, A. N., Histoire de la civilisation franfaise, 
2 vols. (nth ed. Paris 1909-17) vol. ii; Mentz, Georg, 
Ludwig XIV, sein Reich und seine Zeit (Bonn 1922); 
Heinackcr, Willy, Die Personlichkeit Ludwigs xiv, 
Historische Studien, vol. cxxv (Berlin 1915). 

LOVETT, WILLIAM (180G-77), English pub- 
licist and reformer. Lovett was born in Cornwall 
and in 1821 he migrated to London. It was a time 
when doctrines and methods of social reform 
were being hammered out and he was soon at 
the hub of working class radicalism. In 1836 he 
organized the London Working Men’s Associa- 
tion and shortly thereafter he became one of the 
leaders in the Chartist movement. He spent a 
year in jail (1839-40) as a result of his protests 
against police interference in a Birmingham 
Chartist meeting, but his decided opposition to 
Feargus O’Connor and the “physical force” ele- 
ment eventually estranged him from the con- 
duct if not the ideals of the movement. 

The increasing weakness of the Chartist cause 
confirmed Lovett in his views on the vital neces- 
sity of education and its power to emancipate 
the working classes, mentally, socially and po- 
litically. He taught working men’s classes, wrote 
textbooks and in his desire for an enlightened 
public opinion contended strongly against all at- 
tempts to curtail the right of citizens to express 
their opinions. Like the other Chartists he de- 
sired universal suffrage; but he wished to see it 
extended also to women, a provision which was 
excluded from the charter because of a fear that 
it would “retard the measure.” For the reform of 
Parliament in addition to the measures set forth 
in the charter Lovett advocated a compulsory 
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examination of all candidates, the delegation by 
Parliament of a limited and carefully defined 
number of matters to “district legislatures** and 
the restriction of the power of the House of 
Lords to obstruct legislation. Communism, 
Owenite socialism, except for a brief period in 
his youth, and nationalization of the land did not 
commend themselves to him; but he held that 
great benefits might be realized by judicious co- 
operation between capital and labor in the pro- 
duction of wealth. He proposed to check accu- 
mulations of wealth by abolishing primogeniture 
and entail and imposing heavy taxation upon in- 
herited wealth and unearned increments. He also 
advocated the abolition of all indirect taxes. 

Throughout his life Lovett was an internation- 
alist. He held that the interests of the toiling 
masses of all countries are identical and he em- 
bodied his views in several voluminous addresses 
to the working men of other lands. War he re- 
garded as “a pernicious waste of the fruits of . . . 
industry’* and an “instrument for perpetuating 
national feuds and political slavery.** As a first 
move toward its final abolition he proposed a 
“congress of nations** and a “standing court of 
adjudication,** the former to devise a code of 
international law and to declare the outlawry of 
the instigators of wars, the latter to effect rational 
settlements of disputes between nations. 

Alfred Plummer 

Important tvorks: Life and Struggles (London 1876; 
new ed. with introduction by R. H. Tawney, Bohn’s 
Popular Library, 2 vols., 1920); Chartism, in collabo- 
ration with J. Collins (London 1840, 2nd ed. 1841); 
Social and Political Morality (Ix>ndon 1853). 

Consult: Hammond, Barbara, William Lovett, 1800- 
1877, Fabian Tract no. 199 (London 1922); Hovell, 
Mark, The Chartist Movement, ed. by T. F. Tout, 
University of Manchester, Publications, Historical 
series, no. xxxi (London 1918). 

LOWELL, JAMES RUSSELL (1819-91), 
American author, editor and diplomat. Lowell 
came of a distinguished Massachusetts family; 
after his graduation from Harvard he was ad- 
mitted to the bar but turned at once to literature. 
In 1848 he achieved wide fame with The Biglow 
Papers, semihumorous dialect poems caustically 
attacking the Mexican War and the annexation 
of Texas. As professor of modem languages at 
Harvard (1856-76) and as editor of the newly 
founded Atlantic Monthly (1857-61) he estab- 
lished his position as the outstanding American 
literary critic and scholar of the period. During 
the Civil War his second series of Biglow Papers 
and various patriotic poems exerted a heartening 


influence upon the North. From 1864 to 1872 
Lowell served with Charles Eliot Norton as co- 
editor of the North American Review and helped 
to supply the first intelligently sympathetic in- 
terpretations of Lincoln’s reconstmetion policy 
and of his statesmanship in general. Lowell’s 
powers as a polished writer and speaker were 
obvious qualifications for a diplomatic career, 
and under Presidents Hayes and Arthur he 
served as minister first to Spain and then to 
Great Britain, where he was influential in 
strengthening Anglo-American intellectual ties. 

Less self-reliant than Emerson or Thoreau, 
Lowell reflects in his opinions the principal 
intellectual fluctuations of a confused period of 
transition. In his youth an ardent supporter of 
William Lloyd (larrison’s attacks on the old 
party system, the laws and the constitution, he 
found a more reputable haven for his idealism 
in the newly formed Republican party, which 
he continued to serve as a loyal and at times 
partisan spokesman both during its period of 
aggressive libertarianism and during its later 
period of intrenchment. But with the unmis- 
takable evidences of deterioration in Republican 
leadership and policy after Lincoln’s death 
Lowell shifted uneasily to the left, aligning him- 
self with the moderate reformers — ^the American 
Manchesterians, Godkin, Schurz and Curtis — 
and supporting their assaults on the evils of the 
tariff and administrative corruption. While he' 
made few speeches on issues of the day and 
indulged in few polemics, his fierce denunciation 
of political corruption added prestige and philo- 
sophical weight to the cause of moderate reform. 
His acquaintance with the United States hardly 
extended beyond the Alleghenies and his sym- 
pathies never succeeded in outgrowing a certain 
intellectual and social narrowness. He knew little 
of western agrarianism and what he knew of it 
he distrusted as radical. Disliking novelty he 
shrank from such movements as that for wom- 
an’s rights and protested against the extension 
of suffrage in England. His unshaken reverence 
for the past kept intact his belief that the repub- 
lic would endure only while the ideas of its 
founders remained dominant. 

Allan Nevins 

Important works: The Writings of James Russell Lowell, 
II vols. (Boston 1896-1900); Anti-slavery Papers, ed. 
by W. B. Parker, 2 vols. (Boston 1902); Letters, ed. by 
C. E. Norton, 2 vols. (New York 1894). 

Consult: Farrington, Vernon Louis, Main Currents 
in American Thought, 3 vols. (New York 1927-30) 
vol. ii, p. 460-72; Grattan, C. Hartley, “Lowell** in 
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American Mercury ^ vol. ii (1924) 63-69; Mims, Edwin, 
“Lowell as a Citizen” in South Atlantic Quarterly, 
vol. i (1902) 27-40; Shea, Leo Martin, LotoeWs Reli- 
gious Outlook (Washington 1906). 

LOWELL, JOSEPHINE SHAW (Mrs. Charles 
Russell Lowell) (1843-1905), American social 
reformer. Josephine Lowell was one of the no- 
table group of men and women who during the 
last quarter of the nineteenth century gave shape 
and impetus to the formation of social welfare 
agencies and institutions in the United States. 
She began her career with relief activities during 
and after the Civil War. In the early iSyo’s she 
became active in the State Charities Aid Asso- 
ciation of New York and in 1876 was appointed 
the first woman commissioner of the New York 
State Board of Charities. A real commitment to 
the responsibilities of her office led her to in- 
vestigate conditions in public institutions for the 
dependent and defective, a study which gave rise 
to most of her later projects. Among these may 
be counted her founding of the Charity Organ- 
ization Society of New York, one of the earliest 
and probably the most influential of its kind in 
the country, and her campaign for state reforma- 
tories for women, for custodial care of feeble- 
minded women, for the establishment of a munic- 
ipal lodging house in New York City, for the 
introduction of police matrons and for impor- 
tant reforms in the care of dependent children 
and the insane. Like Letchworth and Dugdale 
she based her reforms on sound data obtained by 
scholarly work in field and office. Although her 
actual work was confined to the city and state of 
New York, an imagination susceptible to new 
ideas and sensitive to social evils, a facile pen 
and great personal force made her influence 
practically national in scope. She wrote more 
than a hundred papers, articles, pamphlets and 
reports. Outside the field of social work her 
activities included civil service reform, an inter- 
est in the relations of capital and labor that re- 
sulted in the founding of the Consumers* League 
of New York, of which she was the first presi- 
dent, and active participation in the Philippine 
Progress Association, an organization opposed 
to American domination of the Philippines. 

Philip Klein 

Consult: The Philanthropic Work of Josephine Shota 
Lowell, td. by W. R. Stewart (New York 1911); De 
Forest, Robert W., and others, Jn Memoriam: Jose- 
phine Shaw Lowell, New York City Charity Organiza- 
tion publication (New York 1906). 

LOYD, SAMUEL JONES. See Overstone, 
Lord. 
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LOYOLA, IGNATIUS DE(i49i-iss6), Span- 
jsh religious leader. Loyola, a Spanish noble- 
man, had been a military officer for ten years 
when protracted illness resulting from a wound 
received in 1521 brought to him, as to so many 
other Catholic saints, conversion and renuncia- 
tion of the world. The first phase of his new life 
was marked by asceticism and in 1523 byapilgrim- 
age to Palestine which served merely as personal 
penance. It was only during his subsequent so- 
journ at Spanish universities and particularly at 
the University of Paris from 1528 to 1535 that 
he began to exert influence upon others thrdugh 
private preaching. In 1534 he organized a small 
group of his friends at Paris into a new order 
for missionary work among the unbelievers of 
Palestine; this embryonic order, while already 
imbued with the strong militaristic spirit which 
the mature Society of Jesus owed partly to 
Loyola’s early life as a Spanish noble, as yet 
manifested none of the essential elements of the 
characteristic Jesuit point of view. When his 
missionary purpose was frustrated as a result of 
the outbreak of war between Venice and Tur- 
key, Loyola went to Rome in 1537. There in the 
atmosphere of crisis created in the church by 
the Protestant Reformation he reformulated his 
plans and dedicated his order to the education 
of youth, preaching and the unconditional per- 
formance of whatever task was imposed by the 
papacy. The metamorphosis undergone by the 
society between 1534 and 1540, when the Curia 
confirmed it on the basis of the plan of 1537, 
attached particularly to its relations with the 
church. As a result of his experiences in Rome 
Loyola’s impulse to care for souls became fused 
with his passionate desire to defend the church. 
Hence unwavering obedience to the Curia and 
absolute belief in the dogmas of the church to 
the exclusion of all private judgments became 
cardinal points in his system; not only were they 
prescribed for Jesuits but the order consecrated 
itself to the task of imposing them on the entire 
world. By this identification of the doctrines of 
the church with the will of <jk>d, Loyola repre- 
sents the final stage in the evolution of Catholi- 
cism into a religion of authority. Luther had 
upheld the individual conscience; Loyola re- 
acted by condemning it to annihilation. Thus 
since this period there have existed two funda- 
mentally opposed ideals in Christian religious 
life. In the couree of its later development the 
order was modified in important ways: it came 
to equate its own authority with that of church; 
and its general tone was greatly influenced by 
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the exigencies of warfare against Protestantism, 
in the struggle against which it had become an 
important power by the time of Loyola’s death. 
His own views, however, remained unchanged 
after 1537. Henceforth he led a zealously active 
life at Rome, founding the Collegium Germani- 
cum, persuading Paul iii to establish the Roman 
Inquisition and creating asylums for children 
and unfortunate women. He became the first 
general of the order in 1541 and for the rest of 
his life carried on constant correspondence with 
his colleagues, assisting them with sagacious 
counsel and adjusting their disputes. In 1550 he 
prepared the society’s definitive constitution, 
which he revised in 1552 and which the chapter 
general confirmed in 1558. 

Walter Goetz 

JVorks: Loyola’s letters and instructions can be found 
in Monumenta ignatiana^ ist ser., 12 vols. (Madrid 
I903--I4), his spiritual exercises in 2nd ser. (Ma- 
drid 1919), and his miscellaneous writings in 4th ser., 
2 vols. (Madrid 1904-18). 

Consult'. Gothein, Eberhard, Ignatius von Loyola und 
die Gegenreformation (Halle 1895); Funk, Philipp, 
Ignatius von Loyola^ Die Klassiker der Religion, vol. 
vi (Berlin 1913); Rose, S., St. Ignatius Loyola and the 
Early Jesuits (London 1891); Sedgwick, IL D., Igna- 
tius Loyola: an Attempt at an Impartial Biography 
(New York 1923); Joly, Henri, St. Ignace de Loyola 
(3rd ed. Paris 1899), tr. by Mildred Partridge (London 
1899); Desdevises du Dezert, G., in Revue hispaniquey 
vol. xxxiv (1915) 1-72; Zarneke, L., “Die Exercitia 
spiritualia des Ignatius von Loyola in ihren geistes- 
geschichtlichen Zusammenhangen” in Verein fUr 
Reformationsgeschichte, Schriften, vol. xlix, pt. i 
(1931); Hughes, T. A., Loyola and the Educational 
System of the Jesuits (Tendon 1906); Pastor, Ludwig 
von, Geschichte der Pdpste seit dem Ausgang des Mit- 
telalters, vols. i-xiv (7th-i2th eds. Freiburg i. Br. 
1925), English translation ed. by F. I. Antrobus and 
R. F. Kerr, vols. i-xx (ist-5th eds. London 1922-30) 
vol. xii, chs. i-ii, vol. xiii, ch. vii. 

LOYSEAU, CHARLES (1564-1627), French 
jurist. Loyseau was bailiff at Ch^teaudun, then 
advocate at the parlement of Paris. His works, 
which are highly valued, are devoted to public 
and private law. His Cinq livres du droit des of- 
fices (Ch^teaudun 1610) is devoted to the study 
of the royal administration. At the time when 
Loyseau was writing the Edict of La Paulette 
had just sanctioned the sale and heredity of legal 
offices, and this practise was tending to spread 
into the army and the other branches of the ad- 
ministration. Loyseau protests sharply against 
this method of recruiting, which weakens the 
power of the state and gives few guaranties to its 
citizens. Despite the success of this book the sale 
of offices continued until 1789. In his Traits des 


seigneurtes (Paris 1608), to which must be added 
the Discours de Vabus des justices de village (Paris 
1603), Loyseau examines the vestiges left in 
seventeenth century France by political feudal- 
ism and in this connection describes the origins 
of the feudal system. He shows himself very 
hostile to the manorial justices, the evils of whose 
offices he had ascertained in his own functions as 
magistrate. Without daring to propose their 
complete suppression he endeavored to limit 
feudality to privileges purely honorific and pe- 
cuniary, depriving it of all influence in the exer- 
cise of the public power. His Traiti des ordres 
(Ch^teaudun 1610) describes the social hier- 
archy of his time divided into clergy, nobility 
and the third estate, and its effects from the point 
of view of private law. In his Traiti du ddguer- 
pissement (Paris 1597) Loyseau following the 
example of Dumoulin attempts to achieve the 
synthesis of Roman law with the various 
coutumes of the north of France. This work 
based on extensive historical and practical 
knowledge shows the progress of ideas in the 
seventeenth century in the direction of a codifi- 
cation of French law. 

Georges Boyer 

Works: Oeuvres computes (Paris 1640; 4th ed. Lyons 
1701). 

Consult: Lelong, Jean, La vie et les oeuvres de Loyseau 
(Paris 1909); S6e, Henri, Les idies politiques en France 
au XVII* sUcle (Paris 1923) bk. i, ch. i, pt. ii. 

LUBBOCK, SIR JOHN, First Baron Ave- 
bury (1834-1913), English politician, anthro- 
pologist and naturalist. Lubbock, a banker by 
profession, served in Parliament from 1870 to 
1900, when he was raised to the peerage. He was 
a consistent opponent of socialism, of social 
legislation and of home rule, an ardent defender 
of the imperial policy of Great Britain, especially 
during the Boer War, and an advocate of free 
trade and parliamentary reform. His name is as- 
sociated with an act for the establishment of bank 
holidays passed in 1871. He was influential in 
financial and educational circles and in munic- 
ipal politics, serving as president and director 
of many organizations. 

Lubbock’s diversified scientific interests were 
stimulated largely by his friend Charles Darwin, 
in defense of whose evolutionary doctrine he was 
along with Huxley most outspoken. After ar- 
chaeological research and studies of collections 
of prehistoric artifacts in the museums through- 
out Europe he prepared a series of monographs, 
later recast and published as Pre-historic Times 
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(London 1865, 7th ed. 1913), in which he re- 
vised the classifications of the Danish archaeolo- 
gists by dividing the stone age into two periods, 
the palaeolithic and the neolithic. He later re- 
fused, however, to accept the further subdivision 
of the palaeolithic period suggested by Gabriel 
de Mortillet. He adopted an extreme evolu- 
tionary position in his approach to the study of 
surviving savages in his The Origin of Civiliza- 
tion (London 1870, 7th ed. 1912); this attitude 
made him partial to ethnological documents 
emphasizing the simplicity and cultural in- 
feriority of primitive peoples and caused him to 
disregard more authentic contrary evidence then 
available. He argued with Bachofen, Morgan, 
Howitt, Spencer and Gillen that prior to mar- 
riage there existed an original state of sexual 
promiscuity, which he designated as communal 
marriage, but he vigorously dissented from their 
theory that exogamy arose as a result of con- 
scious human effort to improve morals and to 
avert the dangers of inbreeding. Under the in- 
fluence of McLennan he ascribed exogamy to 
marriage by capture, contending that capture 
alone could explain the origin of individual mar- 
riage by giving man a right to monopolize a 
woman to the exclusion of his fellow clansmen. 
The origin of totemism he attributed to the prac- 
tise of naming individuals and later their families 
after animals. His evolutionism led him, in con- 
troversy with Tylor and Lang, to deny the exist- 
ence of religion in primitive society. 

Lubbock was a pioneer in the experimental 
study of animal behavior; he also made original 
researches in the field of botany and wrote two 
popular books on geology. The circulation of his 
sententious lay sermons on ethical questions 
totaled over half a million copies. 

Bernhard J. Stern 

Other important works: Ants^ Bees and Wasps (London 
1882; new ed. by J. G. Meyers, New York 1929); On 
the Senses, Instincts and Intelligence of Animals (Lon- 
don 1 888); Essays and Addresses, igoo-igoj (London 

1903). 

Consult: Hutchinson, H. G., Life of Sir John Lubbock, 
Lord Avebury, 2 vols. (I^ndon 1914); The Life-work 
of Lord Avebury, ed. by U. Lubbock Grant Duff (Lon- 
don 1924); Lang, Andrew, “Lord Avebury on Mar- 
riage, Totemism, and Religion” in Folk-lore, vol. xxii 
(1911) 402-25; Stem, Bernhard J., Lewis Henry 
Morgan: Social Evolutionist (Chicago 1931). 

LUBECKI, FRANCIS XAVIER, Prince 
Drucki (1778-1846), Polish statesman. Ap- 
pointed by Alexander i in 1816 to represent the 
Kingdom of Poland on the liquidation commis- 
sion which was to apportion the debts and assets 
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of the principality of Warsaw between the King- 
dom of Poland, Austria and Prussia, Lubecki 
secured considerable advantages for his coun- 
try’s treasury. In 1821 he was appointed min- 
ister of finances in the Kingdom of Poland. He 
reorganized public finances, reduced expendi- 
tures and improved the organization for the 
collection of taxes, especially indirect taxes, on 
which he placed particular emphasis. These 
measures resulted in a surplus in the first year 
and in almost all subsequent years of his admin- 
istration. The foremost personality among the 
ministers of the Kingdom of Poland, he played 
a decisive role in the whole economic policy of 
the state and contributed greatly to Polish indus- 
trial development. His economic policy favored 
industry rather than agriculture. When in 1822 
Russia adopted a protective tariff, a similar tariff 
was adopted by the Kingdom of Poland under 
Lubecki ’s influence, which made it possible to 
secure for twenty years a Polish-Russian tariff 
on terms very favorable to Polish industry. The 
resulting customs war with Prussia was settled 
in 1825 by a considerable reduction of the im- 
port duties on Polish grain as compared with 
those established by the hostile Prussian tariff 
of 1823. In order to increase the productiveness 
of the large agricultural estates, which especially 
at the time of the customs war were suffering 
from low prices and the burden of old debts, 
Lubecki established in 1825 a credit association 
which furnished the estate owners with long 
term credit at low rates. In 1828 on his initiative 
the Polish Bank was founded as a state institu- 
tion to administer the public debt and to offer 
credit, especially on short terms, to industry and 
commerce. This whole activity, which contrib- 
uted greatly to public welfare, was interrupted 
by the Polish-Russian war. 

Jan Rutkowski 

Consult: Smolka, Stanislaw, Polityka Lubeckiego przed 
powstaniem listopadowem (Lubecki’a policies prior to 
the November insurrection), 2 vols. (Cracow 1907); 
Radziszewski, Henryk, Skarb i organizaeja wladz 
skarbowych w Krolestwie Polskiem (The Treasury and 
the fiscal organization of the Kingdom of Poland), 2 
vols. (Warsaw 1907-08) vol. i, and Bank polski (The 
Bank of Poland) (2nd ed. Posen 1919); Jasiukiewicz, 
Stanislaw, Der landwirtschaftliche Kreditverein im 
Kdnigreiche Polen, 1825- igio (Munich 1911); Gasio- 
rowska, Natalja, G6rnictwo i hutnictwo w Krdlestwie 
Polskiem, 1815-1830 (Mining in the Kingdom of 
Poland) (Warsaw, n.d.). 

LUBIN, DAVID (1849-1919), agrarian re- 
former. During his childhood Lubin’s family 
emigrated from Poland to the United States, 
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where at the age of twelve he became a full time 
wage earner. In 1874 he established himself as a 
merchant in Sacramento. This business venture 
grew into one of the largest department stores 
and mail order houses on the Pacific coast, and 
its prosperity enabled him to devote the last 
twenty-five years of his life to public welfare 
projects. 

In the early 1880*8 Lubin became interested in 
fruit and wheat growing in California and his 
practical experience led him to devote himself to 
the problems of the farmers in his region. He 
fought successfully against the unregulated 
monopoly control of freight rates. Later he be- 
came convinced that agriculture was unduly 
burdened by the tariff and attempted to secure 
support for a bounty on agricultural exports. But 
the regulation of transportation rates and the at- 
tempt to make the tariff effective for agriculture 
were not sufficient. He centered his attention on 
world price making forces. His observations of 
the results of the activities of speculators on farm 
prices led him to the conclusion that there 
should be an international clearing house of in- 
formation on agricultural crops, available to 
farmers of all nations. His own government of- 
fered no encouragement to his proposal and it 
was also rejected in England and France. But 
Lubin, who had a tenacity of purpose and a zeal 
for service which approached religious fervor, 
succeeded in converting the king of Italy to his 
cause. The International Institute of Agriculture 
(g.v.) was created at Rome in 1905, one of the 
first of the international organizations to pro- 
mote economic cooperation, the benefits of 
which have been so much emphasized since the 
World War. Lubin was the official representa- 
tive of the United States at the institute until 
his death. 

Asher Hobson 

Consult: Agresti, O. R., David Lubin (Boston 1922); 
Hobson, Asher, The International Institute of Agricul~ 
turef University of California, Publications in Inter- 
national Relations, vol. ii (Berkeley 1931). 

LUCAS, SIR CHARLES PRESTWOOD 
(1853-1931), British administrator and histo- 
rian. Lucas studied at Winchester and Oxford 
and became a clerk in the Colonial Office. Hav- 
ing acquired a vast knowledge of imperial affairs 
he planned a Historical Geography of the British 
Colonies^ of which he himself wrote the intro- 
duction and six volumes. The object of this 
work, a pioneer work in the field, was “to try 
to give a connected and accurate account of 


British colonisation, its methods, agencies and 
results, and of the various provinces of the Brit- 
ish Empire.** Several of Lucas* lesser writings 
did much to stimulate interest in colonial prob- 
lems, and his scholarly work augmented and 
encouraged imperial sentiment in the 1890*8. 
He held that decentralization was a means of 
preserving the empire and stressed the peculiar 
idea that the American Revolution was a blessing 
to the mother country since it taught a new 
approach to colonial problems. At the same time 
he looked upon the opponents of the American 
case in the prerevolutionary period as imperial 
heroes. 

Lucas became assistant undersecretary of 
state in 1897, while Joseph Chamberlain was 
colonial secretary, and supported Chamberlain *8 
imperial schemes with enthusiasm. From 1907 
until his retirement in 191 1 he was head of the 
dominions division of the Colonial Office. 

For fifty years Lucas was the moving spirit of 
the Working Men*s College in Great Ormond 
Street, London. He served as chairman of the 
Royal Colonial Institute and on its behalf edited 
The Empire at War (5 vols., London 1921-26), 
a history of “imperial cooperation in war time.** 

I. L. Evans 

Important works: Historical Geography of the British 
Coloniest 11 vols. (Oxford 1887-1911; new ed., vols. 
i_viii-a 1905-31); The Canadian War of j 8 i 2 (Ox- 
ford 1906); A History of Canada^ lydj-lSie (Oxford 
1909); Greater Rome and Greater Britain (Oxford 
1912). 

LUCHAIRE, ACHILLE (1846-1908), French 
historian. Luchaire was for many years professor 
at the Sorbonne, where he succeeded Fustel de 
Coulanges. His specialty was the history of 
French institutions and society in the period of 
the direct Capetians; that is, from the end of the 
tenth century to the beginning of the fourteenth. 
His first works in this field aimed to show the 
degree to which the Capetian dynasty had been a 
continuation of the Carolingian line, the extent 
to which it had undergone the influence of the 
feudal environment and finally to what degree it 
had gradually restored the monarchical principle 
in France at a time when a Romanistic concept 
of the state was tending to be revived in most of 
the countries of Europe, notably in the empire 
and in England. His Histoire des institutions 
monarchiques de la France sous les premiers Capd- 
tienSf Q 8 y-ii 8 o (2 vols., Paris 1883; new ed. 
1891) was epoch making; he later completed it in 
his Etudes sur les actes de Louis vii (Paris 1885) 
and especially his Louis vi le Gros (Paris 1890). 
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Then enlarging the frame he published succes- 
sively two books on the urban institutions of the 
same epoch, Les communes franfoises d Vipoque 
des Cap 4 tiens directs (Paris 1890; new ed. 1911) 
and a Manuel des institutions franfaises: piriode 
des Capitiens directs (Paris 1892), which has re- 
mained a classic and which treats of all civil as 
well as of all ecclesiastical institutions. He then 
devoted himself to the history of the society it- 
self, especially in the two studies which he con- 
tributed to Lavisse’s Histoire de France on “Les 
premiers Capetiens’* (vol. ii, pt. ii) and “Louis 
VII, Philippe- Auguste, Louis viii’* (vol. iii, pt. i) 
and in a series of lectures on Philip Augustus out 
of which issued his hoo]iiOTiLasociiti franfoiseau 
temps de Philippe-Auguste (Paris 1909; tr. by E. 
B. Krehbiel, New York 1912). His studies on 
Philip Augustus led him to study at first hand 
the correspondence of Innocent iii and to pub- 
lish his Innocent in (6 vols., Paris 1904-08), 
which explained the role of the papacy at the end 
of the twelfth century and the beginning of the 
thirteenth. 

Louis Halphen 

Consult: Halphen, L., in Revue historique^ vol. c 
(1909) 1 10-13; Imbart de la Tour, Pierre, “Notice 
8ur la vie et lea oeuvres de M. Achille Luchaire” in 
Institut de France, Academic des Sciences Morales 
et Politiques, Stances et travaux . . . Compte rendu^ 
vol. clxxii (1909) 529-62. 

LUCHITSKY, IVAN VASILEVICH (1845- 
1918), Russian historian. Luchitsky was bom in 
the Ukraine and studied at the University of 
Kiev, where he was appointed docent in 1874 
and professor in 1877. 

From the beginning of his scientific career he 
was interested in the history of France, espe- 
cially of French institutions. During his first so- 
journ in France (1873-75) he studied the reli- 
gious wars, working in the archives of Paris, 
Nimes, Toulouse, Lyons, Grenoble and Mon- 
tauban, where he discovered new facts concern- 
ing the social and political organization of the 
Protestants. Thenceforth he devoted himself 
entirely to economic and social history, especially 
to the history of property. At first he studied 
from archive documents the system of communal 
property in the Ukraine. More important, how- 
ever, was his work on the history of property in 
France in the eighteenth century. He devoted 
almost all his vacations to intensive work in 
French archives, particularly of the depart- 
ments. He initiated a fruitful method, the essen- 
tial feature of which was the use of statistics, 
which alone could fiimish a complete descrip- 


tion of the redistribution of property. He de- 
picted on a vast scale the tax rolls and especially 
the rolls and declarations pertaining to the 
vingtihnes. Thus he was able to determine with 
approximate correctness the proportion of land 
in the possession of the various social classes for 
most of the regions of France in the eighteenth 
century. He utilized also the documents relating 
to the sale of national property during the 
revolutionary period. 

Although Luchitsky was never able to synthe- 
size, as he dreamed of doing, all his material into 
one great work, his published studies cont^ned 
his essential conclusions, which are of primary 
interest for the economic and social history of 
France. He was able to establish for the eight- 
eenth century that the rural property of the 
clergy, except in the north of France, amounted 
to only a small proportion of the territory; that the 
property held by the nobility was more extensive, 
varying from 15 to 20 percent; that the peasantry 
held a truly important portion of the liid, more 
or less considerable according to the region but 
often exceeding 50 percent in the southern and 
central sections of France; and that the property 
of the bourgeoisie was far from insignificant. 
Thus Luchitsky proved irrefutably that peas- 
ant holdings in France do not date from the 
revolution, which merely emancipated their 
land permanently by abolishing the laws and 
seigniorial burdens that encumbered it and 
which also by the sale of national property in- 
creased its size appreciably. In the last analysis 
these studies show that the redistribution of 
property among the various social classes placed 
France in an altogether original situation; which 
distinguished it from the other countries of 
Europe and the consequences of which are still 
perceptible today. 

A man of broad vision, Luchitsky did not con- 
fine himself to his special researches. He was 
profoundly interested in public affairs: he was a 
member of the municipal council of Kiev and of 
the zemstvo of Poltava and in 1908 was elected 
to the third national Duma, where he was a very 
active member of the Constitutional Democratic 
(Cadet) party. 

Henri 

Important works: Krest*yanskoe zemlevladenie vo 
Frantsii na kanune revolutsii^ preimushchestvenno v 
Lintuzene (Kiev 1900), tr. into French as La propriitS 
paysanne en France d la veille de la Revolution, princi- 
palement en Limousin (Paris 1912); Sostoyanie zemlev- 
ladenchiskikh klassov vo Frantsii na kanune revolutsii i 
agrarnaya reforma gg. (Kiev 1912), part i tr. 

into French as LUtat des classes agricoles en France d 
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la veilU de la Revolution (Paris 191 1); “Otchuzhdenie 
natsional’nikh imushchestv vo Frantsii v kontse xviii 
vekov” in Russkoe bogatstvo (1912), no. ii, p. 102-24, 
no. iv, p. 50-78, tr. into French as Quelques remarques 
sur la vente des btens nationaux (Paris 1913). 

Consult', Kareyev, N., in Rossiiskaya Akademiya Nauk, 
Izvesttya, ser. vi, vol. xii (1918) 2029-38; Sagnac, 
Philippe, “La propri^t^ foncifere et les paysans en 
France au xviii® sifecle d’aprfes les travaux de M. J. 
Loutchitsky,” and S^e, Henri, “La propri^t^ rurale en 
France au xviii® si^le d'aprfes Ics travaux de M. 
Loutchitsky” in Revue dlhistoire moderne et contenipo- 
raine, vol. iii (1901-02) and vol. xviii (1913) 

257-67; S6e, ilenri, Esquisse d'une histoire du regime 
agraire en Europe aux xviii«etxixf‘ sUcles (Paris 1921). 

LUCIAN {c. 120-c. 200), Greek satirist. Lucian 
was bom at Samosata in Syria but at an early 
age he went to Greece and became thoroughly 
imbued with Atticism, acquiring his fame during 
the reigns of Antoninus Pius, Marcus Aurelius 
and Commodus. He had a quick and brilliant 
intellect and he achieved great success by giving 
public readings, which were then the fashion 
in all parts of the Greco-Roman world and 
which were often little more than jeux d'esprit. 
At about the age of forty he turned from these 
to the satiric dialogue with a view to becoming 
a moralist and pamphleteer. He found his mod- 
els in the work (now lost) of the cynic Menippus 
of Gadara and still more in the Attic comedy of 
Aristophanes and Eupolis. From that time his 
spirit of mockery, his sparkling animation and 
wit took a wider range. His dialogues, true com- 
edies in miniature, transport the reader into a 
world of fantasy into which Lucian frequently 
introduces, under the guise of fiction, men and 
things of his age. At times, as in the Dialogues 
of the Dead and similar compositions, he attacks 
the vices and passions which he encounters — - 
greed, the insolent ostentation of the rich, am- 
bition, decadent morals; again, as in the Philoso- 
phies for SaUy the Runaways and the Fisherman y 
he derides the vain disputes of philosophical 
sects, mocks their rivalries and their systems 
and brands the hypocrisy of the pretended 
teachers of morals. But it is especially his attacks 
against religions which continue to excite inter- 
est. In pamphlets such as the Dialogues of the 
GodSy Zeus Catechized y Zeus the Tragedian y to 
mention but a few of the best, he ridicules the 
puerility of the myths which had delighted 
Greece for so long. Elsewhere, as in the Alex- 
ander the Oracle-monger and the PeregrinoSy he 
assails the false prophets or enthusiasts who 
impose upon the credulous or unstable. His 
natural frivolity, it is true, permitted him to 


study nothing profoundly. Concerning Christi- 
anity, which was then spreading throughout the 
Roman Empire, he had only the most superficial 
view. The most enduring value of his work apart 
from its purely literary merits is that it pictures 
at first hand the decadence of the Greco-Roman 
polytheism and the entire spectacle of the society 
of that time. 

Maurice Croiset 

Works: Lucianus, ed. by Julius Sommerbrodt, 3 vols. 
(Berlin 1886-99); The Works of Lucian of Samosatay 
tr. by H. W. and F. G. Fowler, 4 vols. (Oxford 1905); 
Lucian, original Greek and translation by A. M. Har- 
mon, Loeb Classical Library, vols. i-iv (London 

1913-25). 

Consult: Croiset, Maurice, Essai stir la vie et les oeuvres 
de Lucien (Paris 1882); Bernays, Jacob, Lucian und die 
Kyniker (Berlin 1879); Helm, Rudolf, Lucian und 
Menipp (Lcipsic 1906); Allinson, F. G., Lucian, 
Satirist and Artist, Our Debt to Greece and Rome, 
no. viii (Boston 1926); Chapman, John Jay, Lucian, 
Plato and Greek Morals (Boston 1931). 

LUCKENBILL, DANIEL DAVID (1881- 
1927), American Assyriologist. Luckenbill stud- 
ied at the University of Pennsylvania and the 
University of Berlin and received his ph.d. de- 
gree at the University of Chicago in 1907. From 
that time until his death he taught Assyrian at 
the University of Chicago, reaching the rank of 
professor in 1923. During this period he prob- 
ably influenced more students of Assyrian than 
any other teacher in the country. His premature 
death prevented the publication of much impor- 
tant material and his only published books are 
The Annals of Sennacherib (Chicago 1924), a 
model for all future publications of historical 
annals, and Historical Records of Assyria (2 vols., 
Chicago 1926-27), a translation with elaborate 
commentary of the entire source material for 
Assyrian history, forming the first two parts of a 
projected series of “Ancient Records of Assyria 
and Babylonia.” Many of his most important 
contributions dealing with problems of Baby- 
lonian, Assyrian and Hittite history as well as 
with the influence on the Bible of the Babylonian 
culture and especially religion are to be found 
only in periodical articles, particularly in the 
American Journal of Semitic Languages and Lit- 
eratures. Although Luckenbill possessed a mas- 
tery of cuneiform texts and grammar and was 
widely interested in every problem, his chief 
desire was to understand the social and particu- 
larly the economic life of the ancients. His 
favorite course dealt with Assyrian and Baby- 
lonian economic history; he published and anno- 
tated numbers of economic documents and 
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valuable notes are scattered through his articles. 
Equally worthy of attention is his collection of 
Hittite treaties in the American Journal of Sem- 
itic Languages and Literatures (vol. xxxvii, 1921, 
p. 161-21 1). Because of his interest in economic 
documents which have rarely been translated or 
even studied by the average Assyriologist he 
conceived the project of an Assyrian dictionary, 
where each occurrence of each word in the 
language should appear on a separate card with 
fiill context. The work was begun by the Ori- 
ental Institute under his direction and has been 
continued since his death along the lines he 
planned. Through the material thus collected it 
is possible to interpret exactly the technical 
terminology of economic, administrative and 
social life. Progress is already far advanced in 
working out price levels, interest rates, admin- 
istrative changes and the like for the three thou- 
sand years of economic and social life covered 
by the documents. 

A. T, Olmstead 

Consult: Waterman, Leroy, and Maynard, John A., in 
American Journal of Semitic Languages and Literatures^ 
vol. xliv (1927-28) 1-5, and vol. xlv (1928-29) 90-93. 

LUCRETIUS CARUS, TITUS (96?-55 b.c.), 
Roman poet and the greatest of the Roman 
Epicureans. Animated by a genuine feeling for 
nature (Venus alma genetrix) and by an enthusi- 
asm for Epicurus as the liberator of minds ob- 
sessed with religious superstitions, fear of divine 
ire and horrible fantasies of the world beyond, 
Lucretius was the true poet of Epicureanism and 
in De rerum natura gave the doctrine of the 
Greek master a stupendous artistic quality. 

In the first and second books the poem traces 
the naturalistic conception of the universe ac- 
cording to atomism, applying, in the third, this 
conception to the relations between the soul and 
body; in the fourth to the refutation of the belief 
in a world beyond and immortality; in the fifth 
to cosmogony and the genesis of life, human 
society, language and civilization; and in the 
sixth to the explanation of the natural fearful 
phenomena, such as tempests, earthquakes and 
volcanoes. An exposition of Epicurean ethics, 
which the Roman Epicureans developed with 
great detail in connection with their theory of 
friendship, is lacking. 

Of great importance for the history of socio- 
logical theory is the genetic theory of society and 
of human progress which Lucretius develops in 
the fifth book. The theory, which is similar to 
that expounded (also on an Epicurean base) in 


the works of Diodorus Siculus and Diogenes of 
Oenoanda, holds that men were naturally stimu- 
lated through the experience of danger and 
misfortune to advance from their primordial 
savage life. It is also from natural experience that 
they received the suggestions for their first dis- 
coveries, such as lire, the smelting of metals, the 
arts and agriculture. These experiences awak- 
ened reflection; innate insatiability impelled 
humanity to progressive development. Need, 
experience, the sense of utility, the impulsion 
of the mind, time, all operating gradually and 
continuously, are the artisans of all progress, 
creating and developing society and justice, the 
family and affections, language and civilization. 
Echoes of these theories are found in the pages 
of Vergil, Horace and Vitruvius; these writers 
kindled the enthusiasm of the men of the Ren- 
aissance, who passed on the influence of Lucre- 
tius into modern times. 

Rodolfo Mondolfo 

Works: De rerum natura, ed. with an English trans- 
lation by H. A. J. Munro, 3 vols. (4th rev. ed., Lon- 
don 1920-28). 

Consult: Alfieri, V. E., Lucrezio (Florence 1929); 
Masson, John, Lucretius, Epicurean and Poet, 2 vols. 
(New York 1907-09); Martha, C., Le pokme de Lu- 
crdce (8th ed. Paris 1913); Bruns, I., Lucrez Studien 
(Freiburg i. Br. 1884); Giussani, C., Studi lucreziani 
(Turin 1896); Pascal, C., Studi critici sul poema di 
Lucrezio (Rome 1903); Mahoudeau, P. G., “Lucrfece 
transformiste et pr^curseur de Tanthropologie pr6- 
historique” in Revue anthropologique, vol. xxx (1920) 
165-76; Delvaille, J., Essai sur Vhistoire de Vidie de 
progrh (Paris 1910) ch. v. 

LUDEN, HEINRICH (1780-1847), German 
historian and publicist. Luden was born in the 
principality of Hanover and studied theology at 
the University of Gottingen. Under the stimulus 
of Johannes von Muller he turned to the study 
of history and in 1 806 he began teaching at the 
University of Jena, where he remained until his 
death. 

Luden is one of the most outstanding examples 
of a scholar who subordinated his entire scien- 
tific work to the practical needs of the day. His 
whole activity was animated by a spirit of na- 
tional patriotism. As a publicist he edited the 
Nemesis from 1814 to 1818, the Deutsche Blatter 
from 1815 to 1816 and the Allgemeines Staatsver- 
fassungs-Archiv from 1816 to 1817. He used these 
journals first to combat the rule of Napoleon and 
then to propagate his ideas of German unifica- 
tion along liberal-constitutional lines. His great- 
est influence was exercised as a teacher at Jena, 
where he inspired his students with a political 
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sense of national freedom and unity. He was also 
largely instrumental in the creation and spread 
of the Burschenschaft movement. Foreign stu- 
dents gathered around him, and his influence 
came to be particularly associated with the Czech 
national movement under Palack^. Luden’s his- 
torical writings were out of date when they ap- 
peared and were not based on modem scientific 
criticism, but they served as a means for stirring 
up the people and as a tool for the unification 
movement. His philosophy of history was influ- 
enced by the idealist thought of Fichte and 
Schelling and in a sense he is a forerunner of the 
national political school of historians of later day 
Prussia. 

In his economic views Luden was a critic of 
the individualist economics of Adam Smith. He 
laid more stress on ethical principles and pointed 
out the automatization and loss of human dig- 
nity produced by increased division of labor. In 
his criticism of economic conditions he was 
under the influence of Fichte and in his con- 
structive suggestions he was inspired by the 
spirit of the old Polizeistaat (welfare state). 

Franz Schnabel 

Important works: Handbuch der Staatsweisheit oder der 
Politik (Jena 18 ii); Kleine Aufsatze^ 2 vols. (Got- 
tingen 1807-08); Allgemeine Geschichte der Vdlker und 
Staaten des Altertums (Jena 1814, 3rd ed. 1824); 
Allgemeine Geschichte der Vdlker und Staaten des Mit» 
telaltets, 3 vols. (Jena 1821-22; 2nd ed., 2 vols., 1824); 
Geschichte des teutschen Volkes, 12 vols, (Gotha 1825- 
37); Geschichte der Teutschen^ 3 vols. (Jena 1842-43). 

Consult: Luden, H., RUckhlick in mein Lehen (Jena 
1847); Haage, J., Heinrich Luden, seine Persdnlichkeit 
und seine Geschichtsauffassung (Taura 1930); Schafer, 
D., in Preussische Jahrhilcher, vol. xlvi (1880) 379-400; 
Reissig, E., “Heinrich Luden als Publizist und 
Politiker” in Verein fiir thliringische Geschichte und 
Altertumskunde, Zeitschrift, n.s., vol. xxiii (1916-18) 
*05'"346, and vol. xxiv (1919-20) 54-88, 227-307; 
Ehrentreich, Hans, “Heinrich Luden und sein Ein- 
fluss auf die Burschenschaft’* in Quellen und DarsteU 
lungen zur Geschichte der Burschenschaft und der 
deutschen Einheitshewegung, vol. iv (1913) 48-129; 
Herrmann, F., Die Geschichtsauffassung Heinrich Lu^ 
dens im Lichte dergleichzeitigengeschichtsphilosophischen 
Strdmungen (Leipsic 1904); Pfitzner, J., “Heinrich 
Luden und FrantiSek Palacky’* in Historische Zeit- 
schrift, vol. cxli (1929) 54-96; Brown, W. E., “Hein- 
rich Luden: a Pioneer of Nationalism** in Contempo- 
rary Review, vol. cxl (1931) 231-38; Mwnbert, P., 
Geschichte der Nationaldkonomie (Jena 1927) p. 

274-76. 

LUDLOW, JOHN MALCOLM (1821-191 1), 
British social reformer. Ludlow was bom in 
India and educated in Paris, which was then the 
center of democratic ideas. He went to London 


in 1838 and was called to the bar in 1843. An 
intimate friendship with J. F. D. Maurice and 
Charles Kingsley began in 1848 and with them 
he started the Christian Socialist movement 
through the magazine Politics for the People, of 
which he wrote nearly half the contents. In 1849 
on a visit to Paris he studied Buchez’ associations 
ouvrikres and in 1850 persuaded his friends to 
initiate cooperative production. He planned the 
constitution of the movement and of its shops, 
and although E. V. Neale and others soon linked 
the work with the cooperative stores at Roch- 
dale, Ludlow always maintained that production 
rather than distribution is the true starting point 
in any large reform of society. His full scheme 
was similar to that recently revived as guild 
socialism. As a lawyer he was able to render real 
service by the preparation of supporting evi- 
dence in promoting the Industrial and Provident 
Societies Act, which in 1852 gave legal status to 
cooperative societies; he followed this with other 
legal activities. In 1854 when his associations 
began to fail he threw himself into the founda- 
tion of the Working Men ^3 College, of which 
Maurice was the first principal. He was made 
secretary in 1870 to the Royal Commission on 
the Friendly Societies and in 1875 became their 
registrar. In this capacity he was until 1891 the 
chief link between the government and the whole 
labor movement and exerted a great though 
anonymous influence upon the latter’s develop- 
ment. 

Ludlow was a gifted writer but not a great 
speaker; his knowledge of France gave him a 
sympathy with democracy almost unique in his 
generation; his energy and single mindedness 
made him the wisest of counselors. To no one 
does the progressive movement in Britain owe 
a larger debt. That he has never received proper 
recognition is due partly to his modesty, partly 
to his length of days. He always insisted on 
giving credit for his work to others; he kept 
studiously in the background and outlived all 
his contemporaries, so that on his death there 
was none left to do him honor. The secret of 
his influence was his combination of knowledge 
with energy and persistence and his deep and 
reasonable religious faith. Here he drew in- 
spiration from Maurice; in practical and social 
matters he was Maurice’s guide and adviser. 

Charles E. Raven 

Consult: Christian Social Reformers of the Nineteenth 
Century, ed. by Hugh Martin (London 1927) p. 143- 
62; Raven, Charles E., Christian Socialism 1848-54 
(London 1920). 
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LUDOGOVSKY, ALEXEY PETROVICH 
(1840-82), Russian agronomist. Ludogovsky 
studied and taught at the Gorigoretsky Agricul- 
tural Institute, where he continued as docent 
upon its removal to St. Petersburg in 1868. 
Shortly thereafter he was appointed professor at 
the newly created Petrovosko-Razumovskaya 
Agricultural Academy at Moscow. 

The span of Ludogovsky*s career coincided 
with the period of great reforms in Russia, of 
which the emancipation of the peasants in 1861 
was the leading one. At this time questions of 
economic and technical organization of agricul- 
ture assumed unusual importance for the coun- 
try. As a scientific investigator and teacher at a 
specialized agricultural college Ludogovsky ex- 
erted a direct and far reaching influence in this 
field. Students trained by him went out to all 
sections of the country as managers of estates 
and as technical advisers to zemstvo and other 
local government bodies. And his great work, 
Osnovi selskokhozyaystvennoy ekonomii i selsko- 
khozyaystvennago schetovodstva (Fundamentals 
of agricultural economics and farm accounting, 
St. Petersburg 1875), was the first advanced 
study of the subject which not only dealt with 
the technique and management of farming but 
also afforded a comparative view of economic 
and social conditions governing the variety of 
agricultural forms and systems in different coun- 
tries throughout history. This socio-economic 
point of view characterized the subsequent de- 
velopment of agricultural economics in Russia as 
distinguished from farm management and tech- 
nical agronomy in western Europe. The book it- 
self was used by several generations of Russian 
agronomists even when the natural scientific 
views expounded therein became somewhat out- 
moded. Ludogovsky may justly be considered 
one of the founders of agricultural economics in 
Russia. 

W. Kossinsky 

Consult: Schirkovitsch, J., “ Ideengeschichtc der 
Agrarwissenschaft in Russland*' in WeltvHrtschaft- 
liches Archiv, vol. xxvii (1928) 104-252. 

LUEDER, AUGUST FERDINAND (1760- 
1819), German philosopher and economist. 
Lender was bom in Bielefeld, Prussia. In 1786 
he became professor of history at Brunswick, in 
1810 professor of philosophy and history at Got- 
tingen and in 1817 professor at Jena. He early ac- 
quired a comprehensive knowledge of the his- 
torical and geographico-statistical literature of 
his time, and his early works were confined 


chiefly to translations of accounts of travels and 
of newly published ethnological works. His study 
of contemporary foreign writers appears to have 
led him to political economy. At a time when 
German university scholarship still held fast to 
the doctrines of mercantilism Lueder became 
with Sartorius in Gottingen and C. J. Kraus in 
Konigsberg one of the first to represent the 
ideas of liberalism in Germany. His chief work 
in economics, Uber Nationalindustrie und Stoats^ 
tvirischaft (3 vols., Berlin 1800-04), was an 
elaboration of the doctrines of Adam Smith, 
which he illustrated with numerous examples 
from history and ethnography. He deviated from 
Smith, however, in that he emphasized the sub- 
jective nature of value and laid more stress on 
the significance of intellectual and moral factors 
in the economic development of a nation. His 
effective exposition of the detriments of slavery 
and serfdom is noteworthy. In Uber der Ver- 
edelung der Mens chert , besonders der Juden 
(Brunswick 1808) he warmly pleads for the 
emancipation of the Jews. 

Lueder won a permanent place in the devel- 
opment of the social sciences in Germany by his 
Kritik der Statistik und Politik (Gottingen 1812) 
and Kritische Geschichte der Statistik (Gottingen 
1817). At a time when Staatskunde^ or statistics, 
was universally esteemed as a reliable guide to 
political action Lueder exposed the limited sig- 
nificance of statistical observations. Statistics 
inevitably ignores the intellectual and moral 
forces in society which do not lend themselves to 
quantitative treatment. He bitterly opposed the 
contemporary practise of making statistics serve 
the political ends of governments. Although his 
charges were exaggerated they were productive 
of beneficial results to the extent that they con- 
tributed to the cessation of government inter- 
ference in German statistics. 

Karl Pribram 

Consult: Hasek, Carl W., The Introduction of Adam 
Smith*s Doctrine into Germany ^ Columbia University, 
Studies in History, Economics and Public Law, vol, 
cxvii, no. 2 (New York 1925) p. 78-84; Roscher, W., 
Geschichte der Nationaldkonomik in Deutschland 
(Munich 1878) p. 619-24; Saalfeld, Friedrich, Ge- 
schichte der UniversitUt Gdttingen (Hanover 1820) p. 
122; John, V., Geschichte der Statistik (Stuttgart 1884) 
p. 133-40; Westergaard, H. L., and Nybdile, H. C. J., 
Statistikens teori i grundrids{2cd ed. Copenhagen 1927), 
tr. into German by M. Iversen as GrundzUge der 
Theorie der Statistik (2nd ed. Jena 1928) p. 20. 

LUEGER, KARL (1844-1910), Austrian poli- 
tician. Lueger, who came of a family of Vien- 
nese petty bouigeoisie, was trained as a lawyer 
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and began public life as a liberal. In 1875 he was 
elected to the City Council and in 1885 
Austrian Parliament. His liberalism had an anti- 
capitalist tinge reflecting the bitterness of his 
class against Viennese Jewry, whose role in the 
upper strata of capitalist society was quite out of 
proportion to its numbers. While maintaining 
friendly personal relations with Jews, Lueger 
became a violent antisemitic agitator. He founded 
and led the Christian Socialist party, which 
united Catholic conservatives, prosperous peas- 
ants and disgruntled small tradesmen on a reli- 
gious, antisemitic, reformist platform and in- 
cluded numbers of workers inflamed by anti- 
semitism. The defeat of the bourgeois liberal 
majority, with its strong Jewish backing, in the 
City Council, was largely due to Lueger’s ener- 
getic leadership and brilliant oratory. Refused 
confirmation by the government four times, he 
became mayor of Vienna in 1897 on his fifth 
election. Although his plan of liberal reform of 
the empire’s communal law failed, his adminis- 
tration of Vienna proved him to be more than a 
mere orator. Reorganizing the city economy on 
municipal socialist lines he succeeded in a few 
years in municipalizing the gas, water and street 
car systems, in surrounding Vienna with a belt 
of meadow and forest closed to building specula- 
tion and in introducing numerous measures of 
social reform. Definitely anti-Magyar in politics, 
he favored a united monarchy and cooperated 
with the house of Hapsburg as a loyal opposition- 
ist; his party became the main bulwark of im- 
perial conservatism. After being a storm center 
for years he became a popular national figure, re- 
garded as the advocate of sound human under- 
standing. Witty, undoctrinaire, good tempered, 
inconsistent, his personality and career were 
characteristic of the Vienna of his day. 

Theodor Heuss 

Consult: Connolly, P. J., “Karl Lueger” in Studies, 
vol. iii (1914) 280-91, and vol. iv (1915) 226-49; 
Harden, Maximilian, Kdpfe, 4 vols. (new ed. Berlin 
1923-24), tr. as Monarchs and Men (Philadelphia 
19*3) P- 269-86; J 4 szi, Oscar, The Dissolution of the 
Hahshurg Monarchy (Chicago 1929); Kralik, Richard, 
Karl Lueger und der christliche Sozialismus (Vienna 

1923)- 

LULL, RAMON {c. 1232-13 15), Spanish mis- 
sionary and philosopher. Lull, who was bom in 
Majorca shortly after its reconquest from the 
Moslems, abandoned a courtier’s life in order to 
help accomplish the universal dominance of 
Christianity, the single aim of his complicated 
ideology. While this included the liberation of 


the Holy Land, his methods of combating Islam 
contrast markedly with the warlike crusading of 
his time; he learned Arabic and devoted himself 
to a thorough study of the Moslem books and 
doctrines. He was a constant advocate of this 
type of special preparation for proselytizing, the 
modernity of which impresses present day mis- 
sionaries. In the end he adopted certain Islamic 
ideas and practises; Ribera and Asfn Palacios 
have demonstrated that he was a Christian Sufi 
indebted especially to the Murcian mystic, 
Muhiyal-Dinibn-* Arabi. Lull addressed himself 
to the people, utilizing allegories, apologues and 
even graphic representations; by extensive use of 
the vernacular he made Catalan the first modem 
tongue to become the instrument of philosophy. 
He taught at the University of Paris and trav- 
eled extensively in Mediterranean lands, propa- 
gating his ideas or engaging in direct missionary 
activity. 

Lull’s philosophic works, which he believed 
were written by divine inspiration, display the 
characteristics of scholasticism and mediaeval 
science. While many of his ideas were perhaps 
unrealizable, the social, educational, ecclesias- 
tical and political reforms which he advocated 
were on the whole not those of a fanatic. They 
were based on general mediaeval, Catalan and 
even Moslem institutions with which he was 
familiar, and which he sought to infuse with a 
Christian spirit. According to Mendndez y 
Pelayo, in his utopian novel Blanquerna{c. 1283; 
tr. by E. A. Peers, London 1926) Lull displays a 
greater practical sense than Plato, More, Cam- 
panella and other creators of ideal common- 
wealths: the hero becomes pope, reforms the 
college of cardinals in accordance with a Sufi 
institution and makes the papacy the instrument 
of universal reform and missionary activity. In 
the Libre de cavayleria (c. 1276-86; tr. by W. 
Caxton as Book of the Order of Chivalry, new ed. 
by A. Byles, London 1926), widely popular in 
the later Middle Ages, Lull finds the origin of 
chivalry in a species of social compact and its 
object in the maintenance of justice. Liber de 
gentili et tribus sapientibus, also very popular, was 
modeled apparently on the Kuzari of Jehuda 
Halevi in its search for the true religion through 
the arguments of representatives of Judaism, 
Christianity and Islam. While this work displays 
a remarkable spirit of tolerance for its age, Lull 
was not consistent in his deprecation of the use 
of force to propagate Christianity. 

As author and translator he helped transmit 
Moslem culture to Europe; he also founded a 
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short lived monastery for the study of Arabic. 
In 1311, apparently through his influence, the 
Council of Vienne ordered that oriental lan- 
guages be taught in several of the universities. 
Although his philosophic doctrines were sus- 
pected of heresy they were taught for centuries; 
and while their adherents have been relatively 
few in recent times, some have sought to make 
Lull the national philosopher of Catalonia. He is 
revered as the patriarch of Catalonian literature. 

Angel Gonzalez Palencia 

Works: Opera omnia^ ed. by Yvon Salziner, 8 voJs. 
(Mainz 1721-42); Obras covipletas^ ed. by J. Rossello 
and M. Obrador y Benassar, vols. i-xiv (Palma di 
Majorca 1901-28). 

Consult: Peers, E. A., Ramon Lull (London 1929); 
Histoire litUraire de la France^ vol. xxix (Paris 1885) 
p. 1-386; Probst, J. H., Caractkre et origine des iddes 
du bienheureux Raymond Lulle (Toulouse 1912); Ri- 
bera, Julidn, “Orlgenes de la filosoffa de Raimundo 
Lulio” in Homenaje d Men 4 ndez y Relay o, 2 vols. 
(Madrid 1899) vol. ii, p. 191-216; Gottron, Adam, 
Ramon Lulls KreuzzugsidSen, Abhandl ungen zur 
mittleren und neueren Gescliichte, vol. xxxix (Berlin 
1912); Altaner, Berthold, “Glaubenzwang und Glau- 
bensfreiheit in der Missionstheorie des Raymundus 
Lullus” in Historisches Jahrhuch, vol. xlviii (1928) 
586-610; Mendndez y Pelayo, M., Origenes de la 
novela, 4 vols. (Madrid 1905-15) vol. i, p. Ixxii- 
Ixxxvi; Pastre, Lluis, “La pedagogfa de Ramdn LulP^ 
in Quaderns d*estudi, any ii, vol. ii (1916-17) 190-203; 
Asfn Palacios, M., “El lulismo exagerado** in Cultura 
espaHola, vol. i (1906) 5 3 3-41 • 

LUMBER INDUSTRY See Wood Industries. 

LUSCIIAN, FELIX VON (1854-1924), Ger- 
man anthropologist. Von Luschan did important 
work in linguistics, archaeology, physical anthro- 
pology and technology, displaying great erudi- 
tion and industry. He began anthropometric 
field work in Lycia in 1881 and for the next 
thirty years collected data bearing on the natural 
history of man in western Asia. He measured the 
cephalic indices of over 1200 Jews and found 
their range to be from 65 to 98 — a range as wide 
as that of the human race. This and other data 
adduced by him enabled him to prove incisively 
that the concept of a Jewish race was erroneous. 
By his studies in 1889 and 1890 on the inherit- 
ance of the cephalic index in Greek families of 
Adalia he showed that religion tends to isolate 
and perpetuate a physical type by demanding in- 
breeding and that a homogeneous type is fre- 
quently found in isolated remote mountain com- 
munities. He believed the original historic in- 
habitants of western Asia to have been a homo- 
geneous melanochroid race with extremely broad 
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heads and with “Hittite,** or beaked, noses; the 
Kurds, however, he regarded as a Nordic race 
which had maintained its purity for more than 
thirty centuries. In his Huxley memorial lecture 
in 1911 he stressed the fact that “language, reli- 
gion, nationality, and race are quite distinct 
conceptions . . . again and again confounded by 
the general public and by the press.*' 

In 1918 von Luschan published his important 
paper on historical contacts and convergence, 
with illustrations from many phases of culture, 
particularly from the field of technology. His 
conclusion was that similarities in culture are in 
some cases explicable in terms of historical 
contacts or divergences, in others by conver- 
gence. He maintained that the Egyptians had ac- 
quired knowledge of ironworking from Negro 
tribes rather than vice versa. 

Wilson D. Wallis 

Important works: “Die anthropologische Stellung der 
Juden” in Korrespondenz-Blatt, Deutsche Gesellschaft 
fiir Anthropologic, Ethnologic und Urgeschichte, vol. 
xxiii (1892) 94-100; “Rassen und Vdlkcr'* in Weltge- 
schtchte, ed. by J. von Pflugk-Harttung, vol. i (Berlin 
1909) p. 39-79; “The Early Inhabitants of Western 
Asia” in Royal Anthropological Institute, vol. 

xli (1911) 221-44; Entstehung und Herkunft der io^ 
fdschen Saule, Der alte Orient, vol. xiii, pt. iv (Leipsic 
1912); Kriegsgefangene, ein Beitrag zur V dlkerkunde im 
Wcltkriege (Berlin 1917); “Zusammenhange und 
Konvergenz” in Anthropologische Gesellschaft in 
Wien, Mitteilungen, vol. xlviii-xlix (1918-19) 1-117; 
Vdlker, Rassen, Sprachen (Berlin 1922, new c^. 1927). 
Consult: Virchow, Hans, in Zeitschrift fUr Ethnologie, 
vol. Ivi (1924) 1 12-17; Wissler, Clark, “Felix von 
Luschan and His Collections” in Natural History, vol. 
xxvi (1926) 650-51. 

LUTHER, MARTIN (1483-1546), GermaA 
religious reformer. The Reformation of Martin 
Luther led not only to a religious but also to a 
social revolution of the greatest significance and 
the most far reaching consequences, but these 
results lay entirely outside the original intent of 
the reformer. Luther did not proceed from a 
criticism of the external faults of the Catholic 
church and of the society governed by it (as did 
WycIiflFe, Huss and other precursors) but exclu- 
sively from questions of the wholly personal 
religious experience. He was a monk, and the 
agonizing quest for divine grace which brought 
forth his new religious ideas may best be under- 
stood as a fruit of monasticism. Not the con- 
quest and mastery of the world by Christianity, 
not the transformation of its culture and society 
by the Christian idea, not the organization of a 
powerful world church, is the essential intention 
of this monastic ascetic, but the reconciliation of 
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the individual soul with its God. From this 
arises a religious ethics of the individual which 
it is very difficult to broaden into a social ethics. 
If the question always remains only that of gain- 
ing the right emotional attitude of the individual 
believer to God, then the social world about us 
becomes proportionately unimportant. Luther 
recognized the world order as ordained by God 
or at least as enjoying His sufferance. It was 
therefore God's command to adapt one's self to 
the given conditions and acquiesce in them, 
only taking pains to preserve within this world 
order all the Christian virtues. From this doc- 
trine arises a strong political conservatism which 
enjoins on the subject unconditional allegiance 
even toward an unjust and impious ruler, which 
forbids the serf to desert his master even if he 
be a Turk and the German peasant to revolt 
against his hard and unjust bailiff. In the Ger- 
man Peasants’ War of 1524-25, it is true, Luther 
at first preached conciliation to both sides but 
then with merciless severity opposed the rebel- 
lion. His works reveal no mention of ideas of 
social reform. As a son of a peasant he shared 
the traditional economic and social views of his 
time concerning agriculture, industry, trade and 
business. His social and political views were 
essentially patriarchal in character. Every man 
is placed in his class according to his calling and 
must remain there; the family is the most impor- 
tant constituent of the state order, and the state 
is a sort of great family in which the Christian 
fathers care for their subjects as the father of a 
family looks after the welfare of his group. 

Luther, however, was always far more than a 
monastic ascetic, allowing himself to drift in the 
world with no attempt at improving it. He 
looked for nothing, it is true, from external 
arrangements and nothing from ecclesiastical 
institutions, least of all from the political power 
of a hierarchically composed church of priests. 
He annihilated this church of priests and pro- 
claimed the universal priesthood of the faithful. 
But despite his individualistic principles he im- 
mediately established a new territorial church. 
He became, despite the narrow political situa- 
tion in which his church found itself engaged, 
a national educator in the grandest style. With 
the holy zeal of a prophet he set about to con- 
vert the character of mankind. This conversion 
should be accomplished by the “word of God," 
the preaching of which he felt to be his pro- 
fessional duty as “minister of souls" and pro- 
fessor. The word of God, however, involved 
moral demands which Luther proclaimed to the 


conscience of men with full and outspoken force: 
absolute love in the sense of Jesus’ Sermon on 
the Mount in place of self-seeking; and absolute, 
boundless confidence in God in place of self- 
confidence. Here Luther knows no evasion, no 
compromise. He knows nothing of abatement or 
shading off of the command to love in order to 
adapt it to the various earthly callings, as did 
the mediaeval church; nothing of a compromise 
between natural requirements of human impor- 
tance and authority and the command of ex- 
clusive confidence in God, like the Christian 
humanism of an Erasmus; nothing of “natural" 
moral dignity and ability of mankind; nothing 
of a moral gradation of the various classes and 
professions. Even the state, or rather the ruling 
power, is for him simply a profession like any 
other, and he does not propose to withdraw his 
moral demands before the sphere of politics. 
The command of boundless love of God and of 
one’s neighbor is no longer to be fulfilled outside 
the world as in the old monasticism but within 
the world in the daily callings of natural men; 
but in this it is to lose nothing of the absolute- 
ness of its claim to importance. No earthly 
demands for happiness, no considerations of so- 
cial or political interests, are of any importance 
whatsoever as against this rigorousness of duty. 

Calvin starting out from similar religious ideas 
sought to realize this moral ideal by means of 
ecclesiastical dispositions, by means of the sepa- 
ration of a community of saints from the world 
and the preservation of their purity as a class 
with the aid of church discipline. Luther does 
not believe in the possibility of separating clearly 
from each other true and false Christians, the 
“chosen” and the “rejected.” He knows that 
true Christians are few and will always be few 
and that Christian princes will be fewest of all. 
A devout prince, he says, is “rare game in 
Heaven." Sober and without illusions he looks 
at the world as it really is. It is as a whole like 
the heart of every individual Christian the scene 
of an eternal, ever seething struggle between 
God and the devil. But that does not discourage 
him. Without hoping ever to conquer the world 
as a whole for God or even to be able merely to 
rescue individual Christians definitely from the 
temptation of evil he takes up the struggle over 
the character of mankind, the struggle for God 
against Satan. His religion is the religion of a 
heroic Willensmensch who bears about in his own 
breast the contradictions of good and evil which 
rend the world asunder. Its greatness has been 
understood only by a few. Melanchthon attenu- 
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ated it and adapted it to the requirements of 
natural reason. Its irresolvable internal con- 
trarieties have filled the spiritual life of Germany 
with ever new tensions. 

Gerhard Ritter 

Works: Dr, Martin Luthers Werke^ critical collected 
ed. by J. K. F. Knaake and others, vols. i-liv (Weimar 
1883-1930), selected and tr. by C. M. Jacobs and 
others as Works, vols. i-iv (Philadelphia 1915-31). 

Consult: Kdstlin, Julius, Martin Luther, sein Leben 
und seine Schriften, ed. by Gustav Kawerau, 2 vols. 
(5th ed. Berlin 1903); Boehmer, Heinrich, Luther im 
Lichte der neuen Forschung (5th ed. Leipsic 1918), tr. 
by E. S. G. Potter as Luther and the Reformation in 
the Light of Modem Research (London 1930); Ritter, 
Gerhard, Luther: Gestalt und Symbol (2nd ed. Munich 
1928); Holl, Karl, Gesammelte Aufsdtze zur Kirchen- 
geschichte, 3 vols. (Tubingen 1921-28, vol. i, 4th ed. 
1927) vols. i, iii; Smith, Preserved, The Life and Let- 
ters of Martin Luther (Boston 1911); Mackinnon, 
James, Luther and the Reformation, 4 vols. (London 
i92S~3o); Troeltsch, Ernst, Die Soziallehren der christ- 
lichen Kirchen und Gruppen, in Gesammelte Schriften, 
vol. i (3rd ed. Tubingen 1923), tr. by Olive Wyon, 2 
vols. (London 1931) vol. ii, p. 461-576; Joachimsen, 
Paul, Sozialethik des Luthertums, Verdffentlichung der 
Luthcr-Gesellschaft (Munich 1927); Pauls, Theodor, 
Luthers Auffassung von Stoat und Volk, Bonner staats- 
wissenschaftliche Untersuchungen, vol. xii (Bonn 
1925); Waring, L. H., The Political Theories of Martin 
Luther (New York 1910). For the best Catholic views 
see Grisar, Hartmann, Luther, 3 vols. (Freiburg i. Br. 
19 1 1), and Martin Luthers Leben und sein Werk (2nd 
ed. Freiburg i. Br. 1927); Denifle, H. S., Luther und 
Luthertum, ed. by A. M. Weiss, 4 vols, (2nd ed. 
Mainz 1904-09), vol. i tr. by Raymond Volz (Somer- 
set, Ohio 1917). 

LUXEMBURG, ROSA (1870-1919), Polish 
German socialist and economist. A member of 
the proletarian party in Poland, Rosa Luxem- 
burg fled from the Russian police to Zurich, 
where she studied law and economics and be- 
came a Marxist. In her doctor’s dissertation, the 
first complete study of Polish industry, she re- 
vealed its close ties with the Russian economic 
structure and the resulting indifference of the 
Polish bourgeoisie to demands for national inde- 
pendence and demonstrated that the idea of an 
independent Poland was advocated by reaction- 
ary small shopkeepers and the ruined landed 
nobility. Consequently she advocated Polish 
autonomy within Russia rather than Polish in- 
dependence as a working class demand. In oppo- 
sition to the chauvinistic Polish Socialist party 
(P.P,S.) she helped found in 1893 the Social 
Democratic party of Poland and Lithuania as a 
branch of the Marxian Russian Social De- 
mocracy. 

In 1^6 Rosa Luxembuig settled in Germany, 


where she soon became a leading theorist of the 
Social Democracy. Defending the orthodox posi- 
tion against Bemsteinian revisionism she main- 
tained that capitalism despite outward appear- 
ances had entered a period of collapse, of in- 
creasing crises, wars and revolutions. The thesis 
of her principal economic work, Die Akkutnula- 
tion des Kapitals, is as follows: In capitalist 
economy the contradiction between productive 
capacity and the possible outlets for products 
constantly increases. In a pure capitalist society 
(made up only of capitalists and their depend- 
ents on the one hand and of workers < 5 n the 
other) there would not be sufficient outlet for all 
goods produced; actually a portion of them must 
be sold to “third persons,” i.e. to farmers and 
artisans within the capitalist country and to 
countries with primitive methods of production. 
As a result the antiquated methods are de- 
stroyed, the backward countries are annexed to 
capitalism and the fundamental dilemma of 
capitalist economy becomes more acute. The 
impulse to expand and to monopolize markets 
consequently grows stronger, and imperialism 
becomes the guiding principle of foreign policy. 
With the exhaustion of the possibilities of ex- 
pansion capitalism would reach the limits of its 
development and existence; in reality, however, 
it must collapse even earlier as a result of the 
profound social convulsions which are stimu- 
lated by the expansion, and thus revolution must 
occur, leading to the victory of the working class. 

On the basis of this theory Rosa Luxemburg 
defined as the goal of the working class the ac- 
quisition of political power by force and held 
that all its immediate activities must be related 
to that end. As a result of her experiences in the 
revolution of 1905-06, in which she took a lead- 
ing part in Warsaw, she advocated the general 
strike as a revolutionary weapon. After 1907, 
centering her attention on militarism and the 
war danger, she rejected pacifist ideas as utopian 
and stressed proletarian mass action as the sole 
means of eliminating war. 

From this time forward she was on the ex- 
treme left of the Social Democracy. Although 
she disagreed with them on organizational ques- 
tions, holding that the rigid centralization in the 
Russian party defended by Lenin must give way 
to a more democratic organization, concerning 
all other important matters she held the same 
position as the Russian Bokheviks. At the Inter- 
national Socialist (ingress in Stuttgart in 1907 
she and Lenin composed the resolution which 
demanded a revolutionary struggle for the over- 
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throw of capitalism in time of war. Immediately 
after the outbreak of the World War she attacked 
the patriotic policy of the Social Democracy and 
with Leo Jogiches, Clara Zetkin, Franz Meh- 
ringand Karl Liebknecht founded the Spartakus- 
bund to arouse revolutionary antiwar sentiments 
in the working class. Except for five months she 
was in prison from February, 19 t 5, until the end 
of the war. Nevertheless, she influenced the rev- 
olutionary movement, largely through writings 
which she smuggled out of prison. After the col- 
lapse of the empire she called for a proletarian 
revoliltion; although she was at first critical of 
some Bolshevik policies, in the heat of actual 
struggle she formulated a similar program for 
Germany and late in 1918 she led in founding 
the German Communist party. After the defeat 
of the Berlin workers’ rising (Spartakuswoche)^ 
in which although she regarded it as premature 
she played a leading and daring role, she was 
arrested at the order of the Ebert government; 
on January 15, 1919, together with Karl Lieb- 
knecht, she was assassinated by the White 
soldiers in whose custody she had been placed. 

Paul Frolich 

Important works’. Die industrielle Entwicklung Polens 
(Leipsic 1898); Sozialreform oder Revolution ? (Leipsic 
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Akkumulation des Kapitals (Berlin 1913); Die Krise der 
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“Junius” (Berne 1916), English translation (New York 
1918); Die russische Revolution, ed. by Paul Levi (Ber- 
lin 1922); Brief e aus dem Gefdngnis, Internationale 
Jugendbibliothek, no. x (3rd ed. Berlin 1922); Briefe 
an Karl und Luise Kautsky, ed. by L. Kautsky (Berlin 
1923), tr. by L. P. Lochner (New York 1925). Of her 
collected works edited by Clara Zetkin and Adolf 
Warski volumes iii, iv, and vi (Berlin 1923-28) have 
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Consult: LukAcs, Georg, Geschichte und Klassenbe- 
wusstsein, Kleine revolutionare Bibliothek, vol. ix 
(Berlin 1923); Radek, Karl, Rosa Luxemburg, Karl 
Liebknecht, Leo Jogiches (Hamburg 1921); Rosenberg, 
Arthur, Die Entstehung der Deutschen Republik (Berlin 
1928), tr. by Ian F. D. Morrow (London 1931); Price, 
M. Philips, Germany in Transition (London 1923). 

LUXURY. The concept of luxury, viewed as 
an excess of natural consumption or of money 
expenditure hedonistically desirable but morally 
somehow objectionable, seems to contain as its 
rational basis two elements from which both its 
historical account and its theoretical analysis 
must start. One, and the more relativistic, is the 
comparative degree of consumption and spend- 
ing, not so much as between individuals as 
within the pyramid of social income strata and 


corresponding standards of living — comparative 
both from the point of view of one period and 
from that of historical development. The second 
element is not thus subjective but centers on the 
relation of certain methods and quantities of 
expenditure — ^i.e. of the consumptive use of the 
national income as divided among social classes 
— ^to the methods and quantities of productive 
services required to guarantee that “national 
dividend” as the fund for individual or class 
expenditure. 

The first economic formulation of the luxury 
concept appears in a naive way to be based 
entirely on the former comparison, that between 
different periods or groups of expenditure. The 
taxation of the objects or procedures of luxuri- 
ous consumption has aimed at two purposes, 
on the surface contradictory: the suppressing or 
limiting of this consumption and the deriving 
of a public income from it. (A similar contradic- 
tion occurs in public finance between protective 
and fiscal customs duties.) On closer inspection 
a good deal of this contradiction vanishes, when 
it is seen that prohibition and taxation of luxury 
tend equally to fix certain levels and standards 
of living, as against economic and social prog- 
ress, which is tending to “level” such differ- 
ences. The mediaeval prohibition or taxation of 
luxury, e.g. in clothing or food, in one group of 
society, coupled with permission and freedom 
from taxation in another, is of course econom- 
ically equivalent to mere prohibition or taxation 
regardless of group distinctions in later societies 
stratified chiefly according to money incomes, 
because there the money economy alone enables 
the groups higher up in the pyramid to bear the 
burden of taxation or to evade the prohibition. 

Luxury as an economic concept might thus 
seem to be resolved into a mere corollary of 
social stratification, the weapon with which 
“upper classes” constantly try to fix existing 
differential expenditures (and thereby indirectly 
divisions) of income or at least to slow down the 
rate of social imitation of “lower classes.” Al- 
though a very important aspect of the luxury 
problem, this view by no means furnishes a 
complete analysis. First of all, the social struc- 
ture of “demand” as the basis both of the ex- 
penditure (and saving) and to a large extent also, 
through cultural minimum concepts, of the pro- 
duction of national and class income can hardly 
be taken as the mechanical addition of “higher” 
to “lower” wants and satisfactions — an assump- 
tion characteristic of many doctrines of value 
inspired by utilitarian or hedonistic concepts of 
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“progress.** Although social innovations to us ing the latter’s regardlessness of historical or 
inseparable from “civilization,” such as the geographical diversities, 
handkerchief, the toothbrush or the bathtub, are The subjective and relativistic anal3rsis of 
apt to be regarded as t5rpical of the way this luxury becomes capable of a more objective turn 

progress has of converting luxuries into neces- with the posing of the questions: How does 

saries, it would scarcely be justifiable to argue luxurious expenditure in certain fields or a gen- 

further either that corresponding wants before eral tendency toward it affect the national divi- 

the emergence of those innovations had not been dend, first directly through the spending and 

satisfied at all or that these were a priori the only saving of the income of various groups and then 

means of their satisfaction. indirectly through the increase or diminution of 

Thinking in systems and cycles instead of in productive work or service of all kinds as the 

simple progressive lines is as necessary in the equivalent of all incomes? From either point of 

study of the phenomena of luxury as in all other view luxury may be approved or condegined 

departments of the social sciences. Fashion is along familiar lines of economic reasoning. So- 

now definitely understood as a cycle of varia- cieties seem instinctively to dread luxury as an 

tions from long term trends of custom. In the instrument capable of tapping the roots both of 

same way luxury embodied in particular objects conservation and of progress, menacing on the 

and practises must be taken to follow lines of one hand, through overspending, the necessary 

descent as well as ascent. An example of an investment funds for replacement and enlarge- 

especially long term trend is the quantitative ment of real capital and on the other, through 

luxury of food characteristic of “natural” econ- decadence, the springs of economic and social 

omies unable to cope with their surplus in kind, activity. The strongest and most consequential 

such as those of the decadent periods of the outbreak of such awareness in history has doubt- 

ancient world and even more of the late medi- less been that manifested in the ascetic frame 

aeval and early modem centuries. Both the wide of mind which accompanied the early rise of 

range and the economic and social conditioning capitalism m modem Europe and more particu- 

of variations in the definition of luxury are larly in the famous spirit of Puritaitism. In 

brought out by a comparison of such periods classical antiquity it had appeared most explic- 

with the precarious feeding of many primitive itly in the stoic philosophy. In most of the earlier 

or stabilized civilizations and, on the other hand, and in a large part of the later writing on luxury 

with the declining taste for even qualitatively there has been a confusion of ethical and eco- 

luxurious food and cooking exhibited by the nomic considerations. In economic theory criti- 

modem mechanized mass society. cism of the role of luxury has been most im- 

One might again try to establish a law of pressivcly expressed by Alfred Marshall, whose 

cyclical variation of luxury ideals with regard distinction between “artificial” wants and wants 

also to different social groups or classes. As creative of new activities is basic to the whole 

yesterday’s fashion of a higher or more devel- structure of his principles, 
oped (e.g. urban) group may become today’s Opposite and quite as familiar views have 
fashion of a lower or less developed (e.g. mral) emphasized, especially since the origin of mod- 

group, so it may be with luxuries. Food luxury cm economic theory in the early capitalistic age, 

certainly lingers in rural surroundings long after the importance of luxury consumption — as cen- 

it has ceased to be the ambition of urban popu- tering, for example, in the courts of the sover- 

lations, and in a very similar line of development eign princes and the households of their titled 

or rotation the hoarding or even wearing of and bourgeois imitators — in “bringing money 

luxurious durable textiles is making room for among the people”: not only maintaining the 

rapid changes of quickly outworn materials and traditional handicrafts and manufactures serv- 

pattems. It is important, however, not to see ing this consumption but also giving rise to many 

these developments in a too rigidly irreversible new industries either imported from abroad or 

outline. As it is a mistake to consider the old developed autonomously. The social and eco- 

regional dresses (Volkstrachten) of Europe as nomic aspects of luxury production were widely 

nothing but the petrified remains of older aris- discussed by most of the social philosophers 

tocratic or urban dresses, so it would be falla- and social scientists of the eighteenth century, 

cious to think of luxuries as ever spreading uni- Mandeville’s Fable of the Bees presented in alle- 

versally or as descending the social ladder until gorical form the argument that luxury produc- 

the day of the “classless society” and antidpat- tion is a source of work. David Hume pointed 
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out the social benefit of luxury production, while 
the physiocrats analyzed its effects on the na- 
tional economy. The mercantilistic doctrine of 
the balance of trade has often been interpreted 
as hostile to the rise of luxury trades. On the 
contrary, it was averse only to the importation 
of foreign made luxuries; and in each country 
adherents of the doctrine sought to foster their 
domestic fabrication especially for foreign mar- 
kets even by means of the importation of foreign 
artisans and entrepreneurs, practically the only 
form of capital migration known to that period. 
It is true that mercantilistic teaching sometimes 
includes an inveighing against luxury without 
distinction between foreign and domestic prod- 
ucts, notably in the case of the “colonial” bever- 
ages and foodstuffs so important in the age of 
colonial rivalry. But fundamentally this is noth- 
ing but a crude theoretical reformulation of the 
mediaeval ethics of consumption according to 
“estates.” Instead of (or as well as) being morally 
illicit, certain standards of living are reserved to 
some classes and prohibited for others, because 
it is felt that in the case of the latter they would 
disturb the balance of the social economy by 
destroying habits of industriousness and pro- 
moting supply prices of labor disruptive of the 
wages market. 

There can be on the whole no question as to 
how deeply the industrial progress of early capi- 
talism was indebted to the ever increasing and 
diversified demand for luxuries, chiefly in dress 
but also in all spheres of an artistic style of life, 
exercised by the old feudal and the new moneyed 
aristocracy. The rise in importance of the lower 
middle classes in America and Europe after the 
World War appears to be in many respects a 
parallel economic phenomenon. The develop- 
ment of what have been called the “new indus- 
tries,” such as motor cars, artificial silk, cosmet- 
ics, cinema, radio and other electric machinery, 
together with the substitution for coarser cereal 
foods of daintier vegetables and animal products 
represents a new turning point in the mutual 
adjustment of technically advancing production 
and socially enlarged consumption, in the evalu- 
ation of which the millions of unemployed 
reduced to starvation are not to be forgotten. 
This process has already created for its own 
theoretical justification an economic doctrine, 
that of the beneficial purchasing power of high 
and rising wages and the corresponding dangers 
of saving, which has not incorrectly been likened 
to the early capitalistic doctrine of the usefulness 
of upper class luxury. The only conditions under 


which either theory can hold good are also the 
same: first, the preservation or adaptation of the 
equilibrium between purchasing power created 
in different places or turned to new uses and the 
rest of the system of productive and consump- 
tive processes forming the national economy; 
and, secondly, as a long time consideration the 
prevention of disturbances or the compensation 
for losses arising from the relative waste or over- 
refinement inseparable from luxury. As the use- 
fulness of early capitalistic luxury was combated 
by the English “industrialist” economists, so the 
extravagance of many modem governments in 
incurring and encouraging expenditure for “so- 
cial” purposes has begun to be severely criti- 
cized. With the older controversy still unsettled, 
a new epoch seems to put modern civilization 
before the alternative either of clinging to the 
capitalistic system with higher although less 
equalized standards of living or of embarking 
on a communistic planned economy with a pri- 
marily equalized although possibly very low 
standard. 

Economic theories of both the supply of and 
the demand for luxury goods are bound to re- 
flect the circumstances and attitudes implicit in 
the economic background of their respective 
periods. Both the producers of luxuries and the 
governments singling them out for a moderate 
special taxation naturally assume at first a lim- 
ited but rather inelastic demand for such goods, 
such as that actually represented by the upper 
classes of a feudal society. Next governments 
and after them producers become aware of a 
growing elasticity and restiveness of a luxury 
demand which is on the one side harassed by 
taxes and on the other served by supply at de- 
creasing costs, a condition which tends to elimi- 
nate the stimulus of rarity so indispensable to 
the concepts of fashion, luxury and even of value 
in general. It was at al^out this stage in the 
economic process that Alfred Marshall depicted 
the artificial wants of the rich as highly inelastic 
except where the craving for social distinction, 
growing stronger than any direct gratification of 
taste, makes them “almost insatiable,” while the 
demand of the middle classes shows consider- 
able responsiveness to rising or falling prices of 
“moderately expensive” luxuries and the labor- 
ing class is condemned to inelasticity at the 
other end of the curve. Since Marshall’s time 
the rise of just this last class has changed con- 
ditions to a degree resulting in the introduction 
of the term mass luxuries (for the products of 
the new industries) into the terminology of the 
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theory of consumption. The term reflects the resources. To understand this relationship one 
fact that the demand for these products has need only think of the interdependence between 
hitherto betrayed (e.g. in the ratio of expenditure luxury and monetary uses of the precious metals; 
to saving) something like the positive inelasticity of the constant pressure of the “synthetic” de- 
by which Marshall defined the luxury expendi- vices of the modem chemical industries on the 
ture of the upper classes. The advocates of this market of pearls and precious stones; of the 
new mass luxury consumption can rely on an reorganization of modem fur production and 
argument hardly available to the defenders of marketing as a consequence of both the exhaus- 
upper class luxury except in the light of an tion of the old colonial areas of production and 
incitement to leadership and enterprise — ^the the introduction of cheaper raw materials 
contribution of this consumption toward the through the refined technique of dressing and 
upkeep of the physical and mental labor re- imitation. 

sources of society and of its moral and legal The position of labor in luxury production 
balance and stability. Here too the burden of has been as double edged as the economic and 
proof is difficult to allot as between this view and social meaning of luxury itself. In every country 
the pessimism of those who fear the recurrence there are instances of labor, in some cases of an 
of the threat of decadence from any luxury. old domestic standing and training, exploited by 

One thing should be evident in view of the middleman and commission systems, which 
fact that the theory of luxury forms a special make large profits in luxury markets. On the 
part of the more general theory of consumption, other hand, there is no lack of luxury industries 
The thoroughly justified stress laid by the ad- and handicrafts which have been handed down 
vance of “subjective” value theories on the from generation to generation of the same stock 
empirical study of demand functions should not of artisans. Moreover if the production of high- 
blind economists to the more objective condi- est or exceptional qualities of most commodities 
tions ruling both demand and supply of given is considered as a kind of luxury level of industry 
strata of goods and services, or rather ruling the generally, a regular feature of this level is seen 
interaction of this demand and supply. If the to be the traditional cultivation of 61ite groups 
study of static demand from price statistics is of engineers, designers and workmen, if only 
supplemented, as to longer periods, by the study under the threat of possible competition, inland 
of dynamic demand from family budget statis- or foreign, for their services, 
tics, the latter still have to look for their ultimate In this connection two far reaching theoretical 
explanation to the description and theory of the conclusions must be drawn from the history of 
social and economic change governing the cycle luxury. First, all the fine arts are in one respect 
of production and consumption over whole parts of social luxury consumption and produc- 
periods or systems. The history of luxury pro- tion; and it is only under the stress of the ex- 
duction in its interdependence with luxury con- treme division of labor contingent upon modem 
sumption will be able to furnish valuable clues civilization that the artist has lost the conscious- 
in this direction. Is or is not modem industrial ness of being an artist, and vice versa. The 
and commercial mass production capable of artistic interest, stimulated by the more vain- 
keeping up the artistic and other cultural stand- glorious sides of the capitalistic demand for 
ards for which the aboriginal “home industry” works of art, has in modem times centered one- 
and handicraft of so many periods and countries sidedly upon the real or fabricated treasures of 
have been famous? How far is the proverbial past ages to the exclusion of much highly quali- 
“dictate” of the modem producer and distrib- fied contemporary artistic effort, which is as a 
utor to the consumer encouraging or discour- result coming to be degraded into artistic handi- 
aging new kinds of genuine luxury? Finally, is craft or even resulting in an artistic proletariat, 
the quick invention and spread of cheap substi- The ultimate outcome of this competition be- 
tutes for expensive monopolized luxury articles tween past and present luxury will possibly be 
resulting in a mere speeding up of the race after decided by the second factor to be mentioned — 
luxurious varieties or in a slow flattening down the role played by governments and other public 
of the social differences of consumption? The institutions in the demand for luxury produc- 
answer of history to these questions will depend tion. Democracy has necessarily turned the 
in a marked degree upon the general trend of expenditure of these institutions, where it tran- 
European and American culture, but it will de- scends the boundaries of the socially useful, to 
pend also upon the development of their material fields like public festivals and recreations instead 
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of to that display of politically “representative” 
splendor characteristic of the older monarchies 
and aristocracies. It remains to be seen whether 
the huge sums which nevertheless are spent for 
representative purposes by democratic and even 
more by communistic governments will add to 
the subjective character of public luxury the 
more objective and enduring values which are 
embodied in the great art of past religions and 
states. 

Carl Brinkmann 

See: Ponsumption; Standards of Living; Sump- 
tuary Legislation; Excise; Sales Tax; Advertising; 
Fashion. 
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LUZZATTI, LUIGI (1841-1927), Italian 
statesman. Luzzatti, the son of a wealthy Jewish 
Venetian family, became interested at an early 
age in the liberal reformist solution of the social 
problem. Charged with treason by the Austrian 
government for organizing a mutual aid society 
among the gondoliers, he fled to Milan, where 
he taught economics at the technical institute 
from 1863 to 1866. At this time he published 
La dijfusione del credito e le banche popolari 
(Padua 1863), which marked the beginning of 


his lifelong advocacy of people’s banks in Italy. 
In 1866, when the Venetian provinces were freed 
from Austrian rule, he was appointed to the 
chair of public law at Padua; he later taught this 
subject at Rome from 1907 until the end of his 
life. In 1867 he published La chiesa e lo stato nel 
Belgio (Milan), the first of a long series of essays 
on religious freedom collected in Lihertd di 
coscienza e di scienza (Milan 1909; 2nd rev. ed. 
as Dio nella libertdy Bologna 1926; tr. by A. 
Arbib-Costa as God in Freedom^ New York 
1930). These as well as specific appeals in favor 
of Rumanian and Polish Jews and Turkish Ar- 
menians won him international fame as a cham- 
pion of religious toleration and civil equality for 
national minorities. 

As a proteg6 of Marco Minghetti he was ap- 
pointed in 1869 secretary general for agriculture, 
an unusual distinction for a man of twenty-eight. 
He became a member of Parliament in 1871, as 
soon as he attained the necessary age, and was 
continually reelected until 1921, when he was 
appointed to the Senate. He was minister of 
finance in four cabinets during the years 1891 
to 1906; minister of agriculture, industry and 
commerce in 1909-10; premier in 1910-11; and 
minister of finance once more in 1920. A mod- 
erate liberal, he promoted a great deal of legis- 
lation dealing with industrial accidents, woman 
and child labor, old age, emigration, housing, 
vocational training and cooperation. Neither a 
free trader nor a protectionist, he initiated for 
Italy a policy of commercial treaties, no fewer 
than twenty-four of which he negotiated per- 
sonally; the most important of them was the 
provisional accord with France which termi- 
nated the tariff war in 1898. A novel feature of 
some of them was a supplement providing for 
the mutual regulation of labor conditions. As 
minister of finance Luzzatti was responsible for 
considerable economies during a critical period 
of Italian finances and the conversion of the 
national debt of 8,100,000,000 lire with a reduc- 
tion in interest from 4 to 3J percent, an opera- 
tion which in 1906 he carried out most success- 
fully despite its magnitude. 

Luigi Einaudi 
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LYELL, CHARLES (1797-1875), British geol- 
ogist. Lyell was bom in Scotland but passed 
most of his childhood in the south of England. 
At Exeter College, Oxford, he originally pre- 
pared for law; but while there he attended Buck- 
land’s lectures on geology, and the interest thus 
awakened in that science was further developed 
during a vacation tour in Europe. Two years 
after his admission to the bar Lyell abandoned 
the legal profession to devote himself to the 
study of geology, which had at first been merely 
a hobby but soon became the major concern of 
his life. 

At the very start of his career as a geologist 
Lyell found himself in the midst of one of the 
major controversies of science. He was soon 
aligned with Murchison against the strong group 
of “catastrophists” led by Buckland and Coney- 
beare, who relied on the Noachian Deluge and 
other cataclysms of nature for their explanations 
of geological phenomena. In 1830, 1832 and 
1833 the three volumes of the first edition of 
Lyell’s Principles of Geology were published. 
This work had an immense influence on con- 
temporary thought not so much because it ad- 
vanced any fundamentally new ideas but because 
in it so many known facts of geology were 
analyzed and correlated. For the first time the 
science was presented in a thoroughly convinc- 
ing and rational manner, and only those hypoth- 
eses which could withstand critical analysis were 
approved. It was a complete victory for “uni- 
formitarianism,” the principle that processes 
now in operation on the surface of the globe 
could and did account for all changes that had 
taken place in the past. This principle, first sug- 
gested by Hutton and Playfair, is basic in all 
modem attitudes toward earth lore and is one 
of the comer stones in the evolutionary inter- 
pretation of the history of life. 

Although Lyell recognized the sequence of 
progressively higher fossil forms in the strata of 
successive ages he was not favorably inclined 
toward the idea of evolution. He criticized 
severely the doctrines of Lamarck, and for many 
years after the publication of the Origin of Spe- 
cies he withheld approval of Darwin’s conclu- 
sions. Only as the cumulative evidence impressed 
his analytical mind were his prejudices over- 
come, and at last in the tenth edition of the 
Principles he announced his conversion to the 
doctrine of evolution. His acceptance of this 
devastating doctrine had great weight with his 
host of followers and contributed largely toward 
the settlement of the major scientific and philo- 
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sophical dispute of the third quarter of the 
nineteenth century. 

Kirtley F. Mather 
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LYNCHING and “lynch law” are terms now 
used chiefly to designate a particular form of 
mob violence as practised in the United States 
since the middle of the nineteenth century: a 
vengeful torture and execution of individuals 
without trial and regardless of the existence of 
regular courts of law. In a broader sense lynch 
law is sometimes employed with reference to 
any form of extralegal action for inflicting cor- 
poral punishment; accordingly American lynch- 
ing is sometimes likened to such historic forms 
of private or semiprivate administration of 
criminal justice as the sixteenth and seven- 
teenth century gibbet, or Halifax, law in England, 
the mythical Jedburgh justice of Scotland, the 
Vehmgericht of mediaeval Germany and the 
Spanish santa hermandad. The origin of the 
word lynch is not certain. The most commonly 
accepted explanation is that it derives from the 
name of Charles Lynch, a Virginia farmer who at 
the time of the American Revolution headed a 
small organization formed to try and punish 
desperadoes, outlaws and also British sym- 
pathizers. 

Discussions of l3mching often begin with a 
description of such frontier methods of ad- 
ministering justice in America: extralegal pro- 
ceedings among the early settlers in dealing with 
horse thieves, wife beaters, Indian scalpers, har- 
borers of runaway slaves and occasionally public 
officials accused of an abusive exercise of power; 
the activities in the third quarter of the eight- 
eenth century of self-constituted standing 
groups, such as the Regulators in the Carolinas, 
the Regulars in New York and the Rangers in 
Pennsylvania, formed to visit speedy punishment 
upon robbers, brigands and loyalists; and the 
more systematic work in the middle decades of 
the nineteenth century of vigilance committees 
of the west in administering justice against 
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murderers, stock thieves, gamblers and “sus- 
picious characters” in regions where the spread 
and increase of population kept ahead of the es- 
tablishment of civil institutions. 

It is only in a limited sense that the later lynch- 
ings can be said to be an outgrowth of these 
frontier practises. Although the latter were 
doubtless partially responsible for establishing 
American habits of lawless dealing with certain 
types of offenders, nevertheless they lacked some 
of the most significant features of the later 
lynchings. The earlier attempts to mete out 
justioe extralegally were generally to be found 
only in regions where the ordinary tribunals 
were absent or inadequate. They proceeded ac- 
cording to a form of trial of their own, and they 
inflicted the death penalty only for the graver of- 
fenses. Contemporary lynching, on the other 
hand, is carried on in settled regions where the 
courts of law are in full operation. There is no 
process for establishing the guilt of the accused; 
the punishment is death, often accompanied by 
torture and other sadistic acts, applied in many 
instances to persons charged with offenses 
which according to the ordinary standards of 
civilization are of a minor character. This ex- 
treme form of mob violence is practised in all 
parts of the United States, but predominantly in 
the southern and southern border states and 
most frequently against Negroes. 

The racial and sectional aspect of lynching ap- 
peared first during the two or three decades im- 
mediately preceding the Civil War. The spread 
of the frontier influence into the older sections 
and the growing bitterness of the slavery contro- 
versy combined to make social conditions at the 
time especially turbulent. In the south the 
methods of mob law were applied with increas- 
ing frequency and severity against persons 
charged with any sort of tampering with slavery. 
There were numerous instances of violent treat- 
ment — ^by flogging, tarring and feathering and 
occasionally hanging — of abolitionist agitators 
and persons accused of aiding runaway slaves or 
otherwise aligning themselves with the anti- 
slavery cause. After the Civil War southern 
Negroes became the chief objects of these extra- 
legal proceedings. The original Ku Klux Klan 
played the chief role in “disciplining” former 
slaves both by suppressing their night maraud- 
ings and by frightening them out of the exercise 
of legal rights. To some extent the negligence or 
favoritism of the carpetbag governments in deal- 
ing with offenses by Negroes supplied the provo- 
cation for such “self-defense” on the part of the 


whites, a habit which quickly developed into the 
practise of lynching. 

There are no official statistics of lynchings, 
but the Chicago Tribune from 1882 through 
1917 and more recently the Tuskegee Noimal 
and Industrial Institute and the National Asso- 
ciation for the Advancement of Colored People 
have presented annual summaries. These sum- 
maries do not agree in every numerical detail; 
with the lack of a precise definition of lynching 
there may be uncertainty as to whether a par- 
ticular episode is a case of mob slaying, in al- 
leged behalf of the community, or a case of 
ordinary murder or manslaughter in which sev- 
eral persons take part. All the summaries, how- 
ever, exclude the instances of deaths in riots 
(even race riots) and “gang” slayings; and since 
in the great majority of cases there is no differ- 
ence of opinion as to the presence or absence of 
the characteristic features of a lynching, the 
several summaries are in approximate agreement. 

The summaries show the total number of 
lynchings from the early i88o*s through 1930 to 
be considerably over 4000. According to a sum- 
mary revised to 1932 by the Negro Year Book is- 
sued by the Tuskegee Institute 4589 persons 
were lynched between 1882 and 1931, 3307 of 
them Negroes and 1282 whites. Only the six New 
England states have been free from lynchings 
during this period. There has been a fairly 
steady decrease in the annual number of lynch- 
ings throughout the country since the beginning 
of the twentieth century, but the sectional and 
racial character of the lynchings has become 
more pronounced. For the country as a whole 
the average annual number of persons lynched 
has fallen from 154.1 for the decade of 1890-99 
to 31.2 for the decade of 1920-29, so that the 
number of lynchings in the latter decade is 
slightly over one fifth the number for the earlier 
decade. Yet the southern proportion of the total 
number of lynchings has risen from 87 percent 
in the decade of 1890-99 to 95.5 percent for 
1920-29; and the proportion of Negroes in the 
total number of persons lynched has risen from 
slightly over 72 percent in the earlier decade to 
approximately 90 percent in the latter decade. It 
is interesting to note further that the largest 
number of lynchings in the south have not oc- 
curred in the regions where the percentage of 
Negroes in the total population is highest, but in 
those sections where the Negroes number less 
than 25 percent of the inhabitants. To explain 
this fact it is said that in the “black belt” regions 
the large landowners are to a greater degree de- 
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pendent upon Negroes as tenants and laborers, from which he feels he has suffered indignities, 
while in the more sparsely settled regions, where Another cause of lynching is to be found in the 
the proportion of Negroes is lower, the eco- quick and passionate resentment among large 


nomic competition between the poor white and 
Negro farmers is keener and the racial hostility 
between them correspondingly stronger. 

A typical lynching crowd appears to be made 
up of younger men from the relatively poorer 
and uneducated families. In some instances, 
however, educated men of high economic and 
social standing participate, and frequently the 
lynching is approved or at least condoned by 
large sections of the better elements of the com- 
munity. This tolerance appears in many cases to 
be due to a fear of the Angers — physical, eco- 
nomic, social — ^that would be incurred by any 
outspoken condemnation of a practise which is 
approved by a substantial proportion of the 
community. 

The general causes of lynching are to be found 
in the frontier heritage of Americans and their 
pervasive disposition to hold formal law of little 
account when it runs counter to popular desires 
and prejudices, as well as in the economic and 
social situations already noted. The common 
justification offered in the south for the lynching 
of Negroes is that prompt, conspicuous punish- 
ment freed from the delays and technicalities of 
formal legal proceedings is necessary in order to 
protect white women from sex assaults by 
Negroes. This contention, which is not given 
much weight outside the south and is coming to 
be discredited by fair minded southerners, has 
no statistical substantiation. Concerning the 
total number of persons lynched from 1889 
through 1930 homicide stands first among the of- 
fenses charged, covering about a third of the 
cases; rape stands second, at about one seventh; 
rape and attempted rape together stand at less 
than one fourth. In an overwhelming majority 
of the instances of Negroes lynched the charge is 
some offense against whites. The graver offenses 
— ^murder, rape, arson, assault — ^predominate; 
but in many cases the charges are of a strikingly 
trivial sort, such as slapping a white child, using 
offensive or boastful language, suing or testify- 
ing against a white, expressing sympathy for a 
l3mched Negro, seeking employment in a restau- 
rant or accepting appointment to a postmaster- 
ship. The lynchings spring in part from an un- 
reasoning fear that the Negro, differing as he 
does from the whites in certain marked bodily 
characteristics, is more brutish and that his 
brutishness is likely to be manifested with pe- 
culiar unrestraint against members of a race 


sections of the southern whites against any ges- 
ture of equality on the part of the Negro. These 
whites hold that their economic and social su- 
periority is insecure unless the Negro is forced 
to “keep his place.’* They are determined that 
he shall remain a servant instead of a competitor. 
Thus the southern lynchings are manifestations 
of the same sort of attitude that has led to the 
other discriminatory measures, legal and extra- 
legal, against the Negro: suffrage disfranchise- 
ment, residential segregation, discrimination in 
the provision of educational facilities and in the 
processes of trials before the courts. In addition 
they are manifestations of a mob psychology 
often distinctly sadistic in character. 

A description of lynching as a product of pe- 
culiar race relations in the southern states does 
not, however, explain the social implications of 
the practise. As violent manifestations of a racial 
antagonism mixed with economic rivalry the 
pogroms of czarist Russia and the terrorist activ- 
ities against Jews in Germany and the states of 
southern Europe are in a class with lynching. 
Similarly the conflicts between labor and capital 
often give rise to what are in essence lynchings. 
In this connection lynching should be studied in 
its relation to the violent activities of the “Molly 
Maguires’* among the Pennsylvania anthracite 
mine workers in the 1870*3 and among the west- 
ern miners a few decades later; or, on the other 
side of the struggle, to the various attempts to 
cure labor radicalism by violence, as in the 
personal assaults and the destruction of property 
directed against the I. W. W. at Everett, Wash- 
ington, in 1916, and at Centralia in the same 
state in 1918. In the attack on labor radicals the 
intellectual and emotional attitudes of a lynching 
crowd sometimes stand out clearly even when 
the attack is conducted through the agencies of 
formal law. In the criminal prosecution of I. W. 
W. members at Centralia in 1919-20 and of 
Thomas Mooney in California the groups chiefly 
instrumental in instigating the prosecutions and 
forcing the execution of the verdicts ignored the 
revelations that fraud and perjury played a de- 
termining part in securing the guilty verdicts; 
they displayed the lyncher’s indifference to the 
absence of clear evidence against the suspected 
offender, the same uneasiness with regard to 
their own economic security, the same determi- 
nation to have the group to which the accused 
belongs taught by the lesson of his extreme 
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punishment to keep to its proper station in the 
community. 

Condemnations of lynching have in recent 
years issued increasingly from responsible agen- 
cies of opinion, particularly in the south. Appeals 
and arguments against the practise are made in 
the resolutions of educational and religious asso- 
ciations, in the editorial columns of leading news- 
papers and in the messages of governors. Serious 
studies have been instituted by the Commission 
on Inter-racial Cooperation, by the Records and 
Research Department of the Tuskegee Institute, 
the Commission of Southern Women for the 
Prevention of Lynchings and the National Asso- 
ciation for the Advancement of Colored People. 
There is a growing realization of the moral and 
social cost of lynching and of the primary re- 
sponsibility on the part of southern whites, co- 
operating with Negroes, to find a remedy for the 
evil. 

Attempts to curb lynching by legislation have 
taken various forms. In some instances there 
have been legal prosecutions under the ordinary 
statutes against homicide, riot and assault. Dur- 
ing the last few decades a number of states have 
enacted statutes aimed specifically at lynchers. 
The statutes contain such provisions as the fol- 
lowing: punishment of individuals who partici- 
pate in a mobbing or lynching, who break into a 
jail or take a prisoner from the custody of an of- 
ficer or who interfere with sheriffs or other offi- 
cers in the execution of orders of the courts; re- 
moval of officers who prove negligent in protect- 
ing prisoners; liability of counties in which a 
lynching occurs for damages to legal representa- 
tives of a person lynched; the giving to officers of 
the law special powers of summoning a posse to 
protect a prisoner from seizure; the granting the 
persons injured or the heirs of a person slain in a 
lynching a special right of action for damages 
against the participants in the lynching. Al- 
though these legal measures have been applied 
in some instances they appear to be ineffective, 
particularly in the regions where the remedies are 
most needed. Here the prosecutors are less 
likely to institute proceedings against the lynch- 
ers, coroners’ juries are likely to decide that the 
victim came to death “at the hands of persons 
unknown to the jury,” grand juries make little 
effort to discover evidence sufficient to convict 
and trial juries are unlikely to convict. The re- 
cent decrease in the number of lynchings has 
apparently been due chiefly to the wide public 
criticism of officials who are lax in their efforts to 
prevent a lynching. There are, however, no cer- 


tain indications of a noticeable diminution of the 
disposition to lynch, among the elements of the 
population chiefly active in the practise. If the 
number of persons lynched is added to the 
number of lynchings prevented by efficient offi- 
cial action the annual totals have remained fairly 
constant in recent decades. Further legislation 
has been proposed for increasing the power of the 
state authorities to investigate and prosecute in 
cases of death caused in mass attacks, to order 
changes of venue in the trials of lynchers and to 
suspend officials who are negligent in protecting 
prisoners from seizure by a mob. It is often sug- 
gested that the remedy for lynching is to be 
found in more prompt, efficient action on the 
part of courts and prosecuting officials in dealing 
with crime, so that the people may feel assured 
that the tribunals of the law are competent to 
protect the community from dangerous crimes. 
But the remedy hardly meets the evil in its most 
prevalent form, for the negligence of public offi- 
cials is displayed least in the cases of offenses of 
Negroes against whites. In many instances more- 
over persons have been lynched after their 
prompt conviction by the regular courts. In view 
of the ineffectiveness of existing state measures 
and in order to secure the intervention of offi- 
cials whose tenure of office is relatively inde- 
pendent of local sentiment there have been 
numerous proposals for federal legislation against 
lynching. Typical of these is the bill prepared by 
Representative Dyer of Missouri and introduced 
in Congress in 1920 and again in 1921. It was 
passed by the House in 1922, but defeated in the 
Senate. The Dyer measure provided for fine or 
imprisonment of officers proved negligent in 
their efforts to protect prisoners from seizure, 
fixed a heavy liability in damages on a county in 
which a lynching occurred and imposed prison 
sentences on private individuals participating in 
a lynching. The constitutionality of any such 
federal legislation is in doubt, inasmuch as con- 
trol of lynching could hardly be brought within 
the scope of any of the enumerated powers of 
Congress. To say that Congress may intervene 
positively either in punishing state officials who 
neglect to protect life, liberty and property or in 
punishing the attacks by private individuals 
whom the state neglects to punish would require 
a novel and unusually strained interpretation of 
the power of Congress to enforce that clause of 
the Fourteenth Amendment which forbids a state 
from depriving a person of life, liberty or prop- 
erty without due process of law. 

It is generally agreed that all legislative 
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measures can at best be of only incidental and 
supplementary effect unless they are accompa- 
nied by changes in the racial attitudes, economic 
conditions and moral standards which give rise 
to or tolerate lynching and until the practise is 
outlawed by public opinion. Recent pronounce- 
ments against lynching give primary considera- 
tion to the problem of elevating generally the 
social and economic position of the Negro and of 
improving the relations between Negroes and 
whites; and they direct attention to the harmful 
consequences of lynching in debasing the repu- 
tation of the United States, particularly the 
south, in the eyes of the world at large, in brutal- 
izing those who come under the influence of the 
practise and in promoting a general disrespect 
for law, order and basic human rights. 

Francis W. Coker 
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LYON, MARY (1797-1849), American educa- 
tor. Mary Lyon was bom in rural Massachusetts, 
where she attended the district schools and be- 
gan to teach at the age of seventeen. She con- 
tinued to teach and study alternately, and it was 
during this period that she acquired the intense 
religious convictions which made her the most 
pious of ail early American woman educators. 
In 1828 she and Zilpah P. Grant opened at 
Ipswich, Massachusetts, a seminary for young 
women which was to have educational standards 
equal to those of men’s colleges. Her long held 
ambition to provide a liberal and thorough Eng- 
lish education for girls who had neither the 
money nor the desire to attend the expensive 
and poorly staffed academies of the day came 
to fruition when she opened Mount Holyoke 
Female Seminary under great difficulties in 
1837. never took an interest in the broader 
problems of women’s rights; her aim was to 
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assist yoimg women “who were struggling to 
gain an education against discouraging odds” 
and to “prepare young ladies of mature minds 
for active usefulness, especially to become teach- 
ers.” Her school was also designed to further 
religious conversion and to encourage mission- 
ary activity. A feature of the consistent principles 
which she adopted for the seminary and against 
which there was much opposition was the per- 
formance of all the domestic work by the stu- 
dents and teachers during the school’s early 
struggle for permanent existence. 

Mary Lyon’s remarkable mental powei; was 
revealed as student, teacher and administrator; 
her ideas were carried out with striking success 
in the school she directed until her death. To 
the influence of the Mount Holyoke Seminary, 
later Mount Holyoke College, may be traced the 
establishment of other institutions for the higher 
education of women. 

Edgar W. Knight 
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MABIIvLON, JEAN (1632-1707), French ec- 
clesiastic and historian. Mabillon was born in the 
village of Saint-Pierremont in Champagne, dis- 
tinguished himself as a scholar at the diocesan 
seminary and took the monastic vows in 1654. 
He injured his health by overapplication and 
was sent for change of air from abbey to abbey, 
where he was set to unintellectual offices. His 
unquenchable love of study, which was unmixed 
with motives of personal ambition and which 
was never allowed to conflict with his religious 
duties, was at last given scope when in 1664 he 
was transferred to Saint-Germain-des-Pr^s at 
Paris. 

Although the seventeenth and eighteenth cen- 
turies were a period of general decadence for 
French monasticism, yet by reaction they pro- 
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duced a remarkable group of reformed abbeys, 
the congregation of Saint-Maur, which has made 
the name Benedictine proverbial for laborious 
and disinterested scholarship. Saint-Germain 
stood at the head of this congregation; with its 
dependent abbeys it formed a sort of new uni- 
versity at a time when the study of history even 
on the ecclesiastical side had never yet been 
taken seriously by any of the older universities. 
By their editions of the fathers and of mediaeval 
writers and even more perhaps by their produc- 
tion of aids to study, such as Vart de verifier les 
dates (Paris 1750; 3rd ed., 3 vols., 1783-87), the 
immensely expanded edition of Ducange’s G/os- 
sarium (6 vols., Paris 1733-36), the Gallia chris- 
/f’amz (16 vols., Paris 1739-1877) and the Histoire 
littiraire de la France (vols. i-xxxvi, Paris 1733- 
1927), they laid foundations for the study of 
church history and of mediaeval history in 
general which remain firm to the present day. 
Even Mabillon’s stupendous industry and 
wonderful memory and judgment could not 
have carried him through the works which stand 
in his name without much collaboration with his 
juniors, as he himself had collaborated with his 
contemporary Luc d’Achery. His De re diplo- 
matica (Paris 1681, and supplement 1704) is not 
only a work of great extent but it also laid for all 
time secure foundations for the accurate testing 
and the study of mediaeval charters and similar 
documents. His Acta sanctorum ordinis S. 
Benedicti runs to nine folio volumes (Paris 166S- 
1701), his Annales ordinis S. Benedicti to six 
(Paris 1703-39); in each case the last volume was 
completed and brought out by a colleague after 
his death. Brief but equally masterly is his TraiU 
des dtudes monastiques (Paris 1691). His little book 
on the worship of unknown saints (Eusebii 
romani . . . epistola de cultu sanctorum ignotorum, 
Paris 1698; tr. into French, 1698) was condemned 
at Rome for its freedom of criticism and tolerated 
only in a second softer edition which appeared in 
1705 (French translation, 1705). Mabillon 
stands unapproached at the head of all monastic 
historians. 
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MABLY, ABBE GABRIEL BONNOT DE 
(1709-85), French historian, moralist and politi- 
cal philosopher. Mably’s secretaryship at court 
between 1741 and 1748 gave him an insight into 
affairs of state and intensified his moralistic 
aversion to political corruption and to luxury. 
After the appearance of his Droit public de 
VEurope (2 vob., 1746), which was based upon 
a digest of available international treaties from 
1648 to 1748 and which became a standard work 
throughout Europe, he was ranked with Grotius 
and Pufendorf as an authority in international 
relations. In his retirement he then began to 
produce a number of works, most of which were 
oriented about the purpose of ameliorating the 
contemporary evils of France but which carried 
him into widely ramified branches of social and 
political philosophy. While Rousseau’s claim to 
have influenced him cannot be substantiated, 
his works plainly reveal his intimate acquain- 
tance with the thought of Plato, Cicero, Locke 
and his brother Condillac. He was firmly con- 
vinced that psychology, ethics and politics were 
all different aspects of natural law; and the first 
dictate of natural law, according to his rather 
arbitrary assumption, was equality. Denying the 
validity of the social contract he deduced from 
his belief that men were equal in their funda- 
mental make up the premise that they should 
also be equal in society; he further insisted that 
political and legal equality had no meaning with- 
out an approximation to economic equality. 
Mably cannot, however, be classed as a com- 
munist, although he is frequently so regarded 
and although he actually inspired Babeuf. He 
believed communism to be the ideal system and 
posited the possibility that it had existed in the 
primitive state of man. But a quality of realism 
and an inclination toward the evolutionary stand- 
point prevented him from espousing any politi- 
cal system which failed to take full account of 
human nature and of the peculiar history and 
customs of the peoples concerned. In the masses, 
whom he considered corrupted by centuries of 
poverty and unnatural environmental condi- 
tions, he had no faith; when he came to make 
practical proposals, he tended to be moderate. 
Through certain aspects of his thinking, such 
as his humanitarianism, his conviction that pri- 
vate property was the root of all social troubles 
and his reiterated principle that property was 
not a right but a state given privilege and might 
justly be restricted, he has points of contact with 
modem socialism. He did not, however, under- 
stand the implications of state ownership. Sump- 
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tuary and agrarian legislation, the restriction of 
industry and commerce, and inheritance laws 
were some of the devices which he recommended 
as means to bring about a more equitable dis- 
tribution of property. He also advocated the 
dissemination of education and the establish- 
ment of a more humane legal code. In his con- 
sideration of actual political reforms he showed 
himself something of a prophet; thus in his 
sketch of a new constitution of France to estab- 
lish what he called a monarchie r^puhlicaine he 
sounded warnings of possible dangers which 
appear valid even today, and in his Des droits 
€t des devoirs du citoyen^ written as early as 1758, 
he predicted the revolution and its stages with 
a remarkable prescience of the still distant 
events. His De la Ugislation (1776), a work of 
practical political insight, was not without effect 
in concentrating public attention on the calling 
of the Estates General. While his general impor- 
tance in the formation of revolutionary opinion 
cannot be accurately estimated, it is certain that 
he was in his own time classed with Rousseau 
and that his opinions were frequently solicited 
both before and after the revolution. Robespierre 
went to him for inspiration. He analyzed several 
constitutions; in 1770 he accepted an invitation 
to frame a constitution for Poland. Mably also 
gave much attention to history, his attitude 
toward which plainly reveals his leaning toward 
moral didacticism; in the eighteenth century his 
Observations sur Vhistoire de France (2 vols., 
1765) was a standard work. 
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1794-95)- 

Consult: Whitfield, E. A., Gabriel Bonnot de Mably ^ 
London School of Economics and Political Science, 
Studies, no. 104 (London 1930); Driver, C. K., 
*‘Morclly and Mably'* in Social and Political Ideas 
of Some Great French Thinkers of the Age of Reason^ 
by F. J. C. Heamshaw (London 1930) ch. ix; 
Girsbcrger, H., Der utopische Sozialismus des j8, Jahr- 
kunderts in Frankreichf Ziiricher volkswirtschaftliche 
Forschungen, vol. i (Zurich 1924) p. 158-78; S^e, 
H., Les uUes politiques en France au xvni* siicle (Paris 
1920); Martin, Kingsley, French Liberal Thought in 
the Eighteenth Century (London 1929) p. 242-50. 

MABUCHI, KAMO (1697-1769), Japanese his- 
torian and language reformer. Mabuchi was the 
son of a Shinto subpriest of a small shrine in the 
province of Totomi. He first studied Confu- 
cianism but in 1733 he came to Kyoto and be- 
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came a disciple of Azumamo Kada (1669-1736), 
the founder of the new movement for the study 
of the Japanese classics. He succeeded to the 
master’s mantle as the leader of the new move- 
ment and in 1738 came to Yedo (Tokyo), where 
he established a school and attracted many 
disciples. 

Mabuchi with Motoori and Hirata represents 
that group of Japanese scholars who inaugurated 
the renaissance of the ancient Japanese language 
and culture and freed Japanese civilization from 
its domination by Chinese and Hindu influences. 
Mabuchi urged the study of the old Manybshiu 
and Kojiki and attacked the current view that 
these were only “for the amusement of women.” 
He sought to find in these ancient writings the 
essential ideals of Japanese religion and morals. 
The Chinese philosophy, he maintained, was 
responsible for the continual state of civil war in 
China and was for this reason to be cast aside. 
The introduction of Chinese morals and luxuries 
into Japan also led to the widening of the gulf 
between the emperor and the people. Mabuchi 
emphasized the reverence and obedience owed 
the former by the latter, although he did not 
carry the point to its logical conclusion by 
placing the emperor above the Tokugawa 
shogunate. The movement which he inaugu- 
rated, however, later developed along its logical 
line and culminated in the creation of new loyalty 
to the emperor and in a strong nationalism bom 
of the consciousness of the unique culture and 
life of the Japanese race. 

Yusuke Tsurumi 

Consult: Satow, E. M., “The Revival of Pure Shinto" 
in Asiatic Society of Japan, Transactions^ vol. iii (1875) 
appendix, p. 10-17. 

McADAM, JOHN LOUDON (1756-1836), 
British road builder. Although not an engineer 
McAdam did more than any other man of his 
time to make highway traffic quick, comfortable 
and safe from accidents as well as less destructive 
of draft animals. As a local road trustee and 
against prejudice and opposition he began road 
making experiments at his own expense, of 
which over £$000 was later repaid him by the 
government. At that time British roads were for 
the most part mere tracks often worn into 
ditches and unusable in bad weather. McAdam 
perfected a process of road making since known 
as “macadinizing,” the essential feature of 
which is the use of uniformly small broken stone, 
which is rolled in successive thin layers so that it 
consolidates by its own angles, without binding 
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material, into a smooth, impenetrable surface. 
In addition he carried on an extensive campaign 
for better roads in the interest of commerce and 
advocated combining the hundreds of hostile 
parish road trusts into unified authorities headed 
by a higher type of road commissioner. He was 
constantly consulted by local bodies and in 1816 
was placed in charge of the turnpikes around 
Bristol. Parliamentary inquiries in 1819 and 
1823 served to spread his views, and his ap- 
pointment in 1827 as surveyor general of roads 
for Great Britain put his methods and ideas into 
genial practise. In the construction of roads 
McAdam commonly hired unemployed workers 
in the parishes, using women and children for 
breaking stone; pauper labor he opposed on the 
ground that paupers of long standing could or 
would do very little. He wrote two books to 
promote his ideas. Practical Essay on the 
Scientific Repair and Preservation of Public Roads 
(London 1819) and Remarks on the Present Sys- 
tem of Road Making (Bristol 1816, 9th ed. Lon- 
don 1827). To McAdam’s efforts was mainly due 
the development of the fine network of mail 
coach ways which met the needs of expanding 
industry and commerce in the early days of the 
factory system and contributed greatly to Eng- 
land’s rapid economic advance before the era of 
the railways. 

Solon De Leon 

Consult’. Salkield, T., in East Herts Archeological 
Society, Transactions^ vol. i (1899-1901) 305-16. 

MACANAZ, MELCHOR RAFAEL DE (1670- 
1760), Spanish statesman and jurist. Macanaz, 
who was bom in the province of Albacete of a 
family of the lower nobility, studied law at Sala- 
manca and became a practitioner. On the death 
of Charles ii he aligned himself with the Bour- 
bon party, and his whole subsequent career was 
devoted to the pursuit of a political ideal identi- 
fied with the historic role of the Bourbon dy- 
nasty in Spain. To this ideal he dedicated all his 
energies as well as his literary works of emdition 
and jurisprudence. When Philip of Anjou, 
grandson of Louis xiv, ascended the Spanish 
throne, Macanaz concentrated upon the task of 
adapting to Spain the centralized system of gov- 
ernment existing in France. The politico-ad- 
ministrative privileges in the regions then enjoy- 
ing autonomy were suppressed, the more im- 
portant being abolished entirely and those of 
secondary significance being reduced in scope 
to the mere preservation of institutions of civil 
law and the like. A new method of government 


and administration of justice was introduced in 
Valencia, Aragon and Catalonia, Navarre alone 
being spared this political assimilation in return 
for the loyalty with which it served Philip v in 
the War of the Spanish Succession. Macanaz also 
prepared a project to reduce the Court of Inqui- 
sition to an instrument whose activities should 
all be initiated and controlled by the king; and 
he advocated a policy regarding relations with 
the Vatican, known as regalism, which would 
lead to strong civil intervention in the affairs of 
the church. He failed for the most part in the 
last two undertakings, and the influence of his 
enemies was sufficiently strong to secure his re- 
tirement from public affairs. 

Roman Riaza 

Consult'. Maldonado Macanaz, J., “Noticia de la vida 
y escritos de Melchor Rafael de Macanaz” in Macanaz, 
Melchor Rafael de, Regalias de los Senores Reyes de 
AragSn, Biblioteca Jurldica de Autores Espafioles, vol. i 
(Madrid 1879); Gomez de Baquero, E., “Melchor 
Rafael de Macanaz” in R. Academia de Jurisprudencia 
y Legislacidn, Madrid, Jurisconsultos espafioles^ vol. ii 
(Madrid 1911) p. 97-109; Mendndez y Pelayo, Mar- 
celino, Historia de los heterodoxos espafioles ^ 3 vols, 
(2nd ed. Madrid 1880-81) vol. iii, p. 45-54. 

MACARTHUR, JOHN (1767-1834), Austra- 
lian agriculturist and pastoralist. Macarthur went 
to Australia as an ensign in the New South Wales 
Corps in 1790 and was granted land at Parra- 
matta in 1793. He took a prominent part in the 
political affairs of the colony, frequently in con- 
flict with the authorities; but more important 
was his contribution to the economic develop- 
ment of Australia. Macarthur realized that Great 
Britain would not continue forever to subsidize 
New South Wales, and certain breeding experi- 
ments led him to conclude that fine wool might 
provide an article of export which would give 
the colony a means of self-support. If grown on 
free or cheap land it would bear the small ex- 
pense of convict labor, and it would incur low 
freight charges as back loading on returning 
transports which at that time went empty to 
China to load cargoes of tea. Australian wool 
could thus replace diminishing Spanish supplies 
on British looms. To develop the right wool 
bearing sheep Macarthur obtained merinos, first 
of the Escorial type introduced from Cape Col- 
ony, and later of the Negretti type from the royal 
stud at Kew in England. The results of his 
breeding activities won full recognition by 1822, 
when he was awarded two gold medals for having 
exported to Britain ‘‘fine wool equal to the best 
Saxon merino.” This meant that Australian 
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wool could reach a standard well above that of 
“the best piles of Old Spain.” The full fruit of 
his activity came when a way was discovered 
over the Blue Mountains in 1814 and it was 
found that merino sheep would thrive in the vast 
inland plains thus opened for settlement. The 
export of wool was greatly favored by the re- 
moval of British protective duties on colonial 
wool in 1825. turn cheaper raw materials 
strengthened the export of British woolen manu- 
factures. There was an influx of capital into 
Australia and a rush of settlers to obtain land for 
sheep runs. “Assigned” convicts herded the 
sheep. Macarthur’s foresight thus resulted in 
the foundation of the wool industry, which re- 
mains the principal support of Australian econ- 
omy. It transformed Australia from what was es- 
sentially a number of penal colonies to an im- 
portant factor in the economy of the British 
Empire and it paved the way for the long dom- 
inance of the pastoral interests in Australian po- 
litical life. 

E. O. G. Shann 

Consult: Some Early Records of the Macarthurs of 
Camden^ ed. by Sibella Macarthur Onslow (Sydney 
1914); Coghlan, T. A., Labour and Industry in Austra- 
hat 4 vols. (London 1918) vol. i, pt. i, ch. vii; Shann, 
E. O. G., An Economic History of Australia (Cam- 
bridge, Eng. 1930) p. 41-47 and ch. vi. 

MACARTHUR, MARY REID (1880-1921), 
British labor leader. Mary Macarthur’s career 
epitomizes the history of the woman movement 
from the beginning of the twentieth century to 
the post-war period, as she was in the forefront 
of its industrial and political battles and had a 
large share in shaping its policies. Although she 
was the daughter of a well to do merchant she 
became interested in the labor movement at an 
early age through the Shop Assistants’ Union 
in Glasgow. Her enthusiasm amounted almost 
to a religious fervor, and while she was still only 
twenty-three she was made secretary of the 
Women’s Trade Union League in London. At 
that time women’s labor was very ill paid, work- 
ing conditions were often appalling and except 
in the cotton industry little had been achieved 
in organization, women being frequently ex- 
cluded from the existing unions. Mary Mac- 
arthur was opposed to a permanent separation 
of men’s and women’s organizations, but she 
met the immediate necessity of holding together 
scattered and poverty stricken groups of women 
workers and giving them some baigaining 
strength by working toward the formation in 
1906 of the National Federation of Women 


- Macaulay 647 

Workers, a general union open to all women in 
unorganized trades or not admitted to their 
appropriate unions. In the following years she 
effectually used the new federation in the strug- 
gle to establish trade boards to set minimum 
wages in the sweated trades and in the great 
strikes to enforce the Trades Board Act of 1909 
and later to extend its scope. The federation 
helped also to secure for women the full benefits 
of the National Insurance Act of 1911 by be- 
coming an approved society for its adminis- 
tration. 

When war broke out in 1914 the gro^dng 
importance of the women’s labor movement was 
recognized by the app>ointment of Mary Mac- 
arthur as secretary of the semi-official committee 
of women of all classes and all parties formed 
to deal with the serious problem of unemploy- 
ment. When this gave way to the problem of 
replacement of men by women, she served on 
the Labour Supply Committee of the Ministry 
of Munitions, where she fought for equal pay 
for equal work and backed the men’s demand 
for restoration of trade union conditions, at the 
same time fostering an extensive organization 
campaign of the N. F. W. W. In 1918 Mary 
Macarthur represented the new political status 
of women by standing for Parliament as a La- 
bour candidate. The following year she accom- 
panied the British delegation to the International 
Labor Conference in Washington, D. C., and 
took an active part in the drafting of the con- 
vention on the employment of women before 
and after childbirth. Later she effected the amal- 
gamation of the N. F. W. W. with the National 
Union of General Workers and planned that 
the remaining functions of the Women’s Trade 
Union League be handed over to a women’s 
section of the new General Council of the Trades 
Union Congress, thus completing the recogni- 
tion of women’s place in the regular labor 
movement. 

Gladys Boone 

Consult: Hamilton, Mary A., Mary Macarthur ^ a 
Biographical Sketch (London 1925); Drake, Barbara, 
Women in Trade Unions^ Labour Research Depart- 
ment, Trade Union series, no. 6 (London 1920). 

MACAULAY, FIRST BARON, Thomas Bab- 
INGTON Macaulay (1800-59), English historian. 
A faithful Whig in Parliament, an able civil 
servant in India, a remarkable orator although 
never a ready debater, an efficient cabinet min- 
ister, Macaulay is important chiefly as a writer of 
history. In his articles in the Edinburgh Review 
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(for example, that on Clive, on Warren Hast- 
ings, on Hallam^s Constitutional History ^ on 
Ranke’s History of the Popes) he virtually in- 
vented the historical essay, in which the subject 
is but a starting point for a condensed, vivid 
narrative or description centered on a limited 
topic. From 1825 about 1840 these essays 
were Macaulay’s main literary effort and they 
gave the Edinburgh Review new life. Thereafter 
until his death he devoted himself to his great 
History of England y which, planned to extend 
from 1685 to about 1820, was actually published 
in five volumes (1848-61), extending to 1702. 
The Essays and the History sold in the author’s 
lifetime like popular fiction and still have a 
steady sale. His continued popularity depends 
more on his ability to tell a story than on the now 
outmoded splendor of his style. In critical use of 
sources, in professional technique generally, his 
standards were high. 

Although Macaulay was more than an annalist 
and his famous chapter on England in 1685 is 
genuine social history he lacked the critical and 
synthetic interests of the modem sociological 
historian. He had indeed no capacity for philo- 
sophical generalization and never attempted 
scientific generalizations. The History is a unity, 
not merely because its author was an artist but 
also because he was a Whig. For him the Revolu- 
tion of 1688 was an unmitigated good fortune 
such as only a sturdily virtuous, clean, strong 
and unthinking people like the English could 
have deserved. Although generally fair he could 
turn on enemies of these Whig values and some- 
times on enemies of other, more humane values 
in a genuine, almost intellectual passion and be 
notably unfair — as he was to Bacon, to Marl- 
borough and to Impey. 

Macaulay may have increased professional 
historical interest in English social history; other- 
wise his influence on academic historians, with 
such a notable exception as the Trevelyan family 
itself, has been largely negative. Shocked alike 
by his popularity and his rhetoric, they have 
withdrawn to the composition of graceless mono- 
graphs. Macaulay was the last great English his- 
torian to whom history was an unsullied art, 
who wrote of England recognizably as had 
Homer of Troy. On laymen he has exerted a 
great influence through his part in building up 
the mythical, symbolic side of English national- 
ism. 

Macaulay and his writings form in a hundred 
ways an excellent source for the historian of 
nineteenth century opinion; when he contrasts 


the small and unprogressive England of 1685 
with the great and growing England of the in- 
dustrial revolution, he is that rare person, the 
articulate man in the street. His most important 
official action was an expression of the same 
mind: his minute on education written in 1835 
when he was on the Supreme Council of the 
governor general of India poured a shower of 
contempt on Indian thought and literature and 
was instrumental in crystallizing the govern- 
ment’s educational aims as to the Europeaniza- 
tion of the natives, linguistically and otherwise. 

Crane Brinton 

Works: The Works of Lord Macaulay Complete^ ed. by 
Lady Trevelyan, 12, vols. (new ed. London 1898). 
Consult: Trevelyan, G. O., Life and Letters of Lord 
Macaulay t 2 vols. (new ed. New York 1908); Roberts, 
S. C., An Eighteenth-century Gentleman and Other 
Essays (Cambridge, Eng. 1930) ch. iii; Strachey, Lyt- 
ton, Portraits in Miniature (London 1931) p. 169-80; 
Fisher, H. A. L., “The Whig Historians*’ in British 
Academy, Proceedings, vol. xiv (1928) 297-339; Gooch, 
G. P., History and Historians in the Nineteenth Century 
(London 1913) p. 294-307; Stephen, Leslie, Hours in a 
Library, 4 vols. (new ed. London 1905-07) vol. iii, p. 
227-71. 

McCORMICK, CYRUS HALL (1809-84), 
American inventor, manufacturer and philan- 
thropist. McCormick was the son of a Virginia 
farmer and had little schooling. In 1831 he in- 
vented the first practical reaper. In 1847 he 
moved to Chicago, where he established a fac- 
tory, dispensing with submanufacturers; thence- 
forward either alone or in partnership with his 
two brothers he outdistanced all competitors, 
and by 1884 was selling over 50,000 machines a 
year. His wealth was largely derived from in- 
vestments in manufacturing, railroads and Chi- 
cago real estate rather than from his various 
patents. 

During his lifetime many inventors contrib- 
uted to the evolution of his original invention 
from a self-rake reaper to an automatic twine 
binder. These and other new agricultural imple- 
ments played a large role in the rapid increase 
of grain production after 1850. McCormick 
adopted characteristic methods of modem mass 
production even before the Civil War: raw mate- 
rials were processed according to an ordered 
fectory schedule through the use of belt con- 
veyors; output was standardized and any pur- 
chaser could buy parts for replacement. His 
efficient and world wide agency system, his large 
scale advertising policy, his absolute guaranty 
of satisfaction to the purchaser and his long 
term credit plan, enabling farmers to pay for a 
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machine from profits gained by its use, were 
uncommon in their day. 

After i860 competition between makers of 
harvesting machinery greatly increased, reach- 
ing a climax about 1878 in the “binder war,** 
in which a dozen large manufacturers were in- 
volved. The McCormick-Deering rivalry was 
the most acute. The course of the struggle was 
marked by patent lawsuits, patent and twine 
pools, rebates from railroads, the breaking of 
price fixing agreements, and ruthless sales meth- 
ods. In 1902 after several abortive attempts to 
consolidate tlie McCormick, Deering and three 
other firms combined with the aid of the house 
of Morgan to form the International Harvester 
Company, capitalized at $120,000,000 and in 
control of the industry. 

McCormick was influential in Democratic 
politics and liberally aided Presbyterian semi- 
naries and colleges in Illinois and Virginia. 

William T. Hutchinson 

Consult: Hutchinson, William T., Cyrus Hall McCor- 
mick (New York 1930); McCormick, Cyrus, The Cen- 
tury of the Reaper (Boston 1931). 

McCulloch, john ramsay (1789-1864), 

British economist. McCulloch, a Scot by birth, 
studied law but found in economics a less dismal 
career. In i8i8 he began his two years* editor- 
ship of the Scotsman and his twenty years* col- 
laboration in the Edinburgh Review. Going to 
London in 1820 he made intimate contacts with 
the reigning school of classical economists. In 
1828 he was made professor of political economy 
in the newly established University of London 
but resigned the privileges of the unendowed 
chair in 1832. From 1838 until his death he was 
comptroller of the stationery office. 

McCulloch’s place in the development of clas- 
sical economics is definitely that of a dissemi- 
nator. An encyclopaedic compiler and historian 
of economic development and thought, he pro- 
duced three statistical and descriptive surveys 
of the past and present resources, industries and 
institutions of important countries. He also 
delved into the history of commerce, maritime 
law, money, interest and property in land. Be- 
sides numerous collections and editions of Eng- 
lish economic tracts and a classified catalogue of 
the literature of political economy he has left 
sketches of the life and writings of Quesnay, 
Smith and Ricardo and editions of the Wealth 
of Nations (1828) and Ricardo’s Principles (1846). 
In editing the former he endeavored “to make 
the reader aware of the fallacy or insufficiency 


of the theories which Dr. Smith has sometimes 
adopted**; but the principles expounded by 
Ricardo, whose confidence he enjoyed more than 
any other man with the possible exception of 
James Mill, he accepted with little attempt at 
amendment. McCulloch’s Principles of Political 
Economy (Edinburgh 1825, 5th ed. 1864), one of 
the most widely used manuals prior to the 
publication of John Stuart Mill’s Principles ^ was 
essentially a reproduction of the orthodox ideas. 
On only one or two points is he to be credited 
with doctrinal contribution. He was practically 
alone among the classical economists in calling 
attention to the importance of consumption and 
clarified the Ricardian conception of capital, 
defining it as accumulated labor and thus dig- 
nifying the payment of interest into a payment 
for work. Labor, on the other hand, he declared 
to be a species of capital. Careless passages of 
similar import inflamed the labor writers of the 
time, while they illustrated the utility of eco- 
nomic science for the governing classes. 

McCulloch is of historical interest as a captain 
in the ranks of the economists who played an 
important part in making England a free trade 
country and as an adherent of the wages fund 
doctrine in perhaps its most uncompromising 
form. Unlike many of the other secondary econ- 
omists, however, he regarded the doctrine not 
as an antidote to unionism but as the keynote 
to the improvement of the laborer’s condition. 
He favored unionism as the natural counterpart, 
in a competitive society, of capitalistic com- 
panies and combinations, its effect being to 
assure the workers the wages to which competi- 
tive conditions entitled them. On nearly every 
important contemporary issue McCulloch leaped 
into print, presenting what we would now con- 
sider the orthodox classical views, although in 
later years he seems to have moved with the 
tide and to have approved of a measure of social 
control. For a time he lent his influence to Fran- 
cis Place’s propaganda for birth control but 
withdrew when challenged by the respectable 
elements. At a time when economics was prob- 
ably at the height of its prestige he was one of 
its shining lights. But he has not left his mark 
upon the science, and it is probable that his 
reputation will depend increasingly upon his 
work as one of its early historians and upon his 
statistical and historical compilations. 

Gustav Peck 

Other important works: The Literature of Political 
Economy (London 1845); A Dictionary . . . of Com- 
merce and Commercial Navigation (London 1832; new 
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ed. by H. G. Reid, 1869, with supplement 1871); A 
Dictionary of the Various Countries ^ Places and 
Principal Natural Objects in the Worlds 2 vols. (Ix)n- 
don 1841; new cd. by F. Martin, 4 vols., 1866); A 
Descriptive and Statistical Account of the British Em- 
pire (London 1837; 4th ed., 2 vols., 1854); An Essay 
on the Circumstances Which Determine the Rate of 
Wages (Edinburgh 1826, new ed. 1868). His corre- 
spondence with Ricardo has been collected in Letters 
of David Ricardo to John Ramsay McCulloch 1816- 
182J, ed. by J. H. Hollander, American Economic 
Association Publications, vol. x, nos. 5-6 (New York 
1895), and Letters of John Ramsay McCulloch to David 
Ricardo 1818-1823, ed. by J. H. Hollander (Baltimore 

1931^. 

Consult: Cannan, Edwin, A History of the Theories of 
Production and Distribution in English Political Econ- 
omy from 1770 to 1848 (2nd ed. London 1903); Hal^vy, 
E., La formation du radicalisme philosophique, 2 vols. 
(Paris 1901), tr. by Mary Morris (London 1928) p. 

342-72. 

MACDONALD, ALEXANDER (1821-81), 
British labor leader. Macdonald was more re- 
sponsible than any other man both for building 
up national trade union organization among the 
miners and for securing them legislative protec- 
tion. He began to work in a coal mine at the age 
of eight, entered Glasgow University at twenty- 
five, became a mine manager, achieved financial 
independence through speculation and retired 
in 1855 to devote himself to the miners’ inter- 
ests. He organized the Scottish miners, largely 
through demands for abolition of payment of 
wages in tnick, and stimulated reformation of 
the county unions in the north of England which 
had recently broken up after the collapse of the 
earlier national union. Macdonald also advo- 
cated legislation to improve health and safety 
in the mines, including demands for employers’ 
liability, and to protect the miners’ wages against 
deductions by dishonest weighing of their out- 
put. This led to the Mines Regulation and In- 
spection Act of i860 and later amending acts, 
under which the miners secured the right to 
appoint their own checkweighman. 

In 1863 Macdonald organized a Miners’ Na- 
tional Union, of which he was president until 
his death. It grew greatly and was chiefly respon- 
sible for securing the passage of the Coal Mines 
Regulation Act of 1872, the foundation of mod- 
ern British mining legislation. Meanwhile in 
conjunction with Alexander Campbell of the 
Glasgow Trades Council Macdonald had begun 
an agitation against the Master and Servant 
Law, under which hundreds of miners were sent 
to prison for breach of contract every year and 
which was drastically amended as a result of the 
agitation. As part of this campaign the first 


national Trade Union Congress met at Glasgow 
in 1 864; out of this arose the permanent Trades 
Union Congress. He played a leading part also 
in the struggle for legal recognition of trade 
unions and in the political reform movement 
which led up to the enfranchisement of the 
urban workers in 1867. Macdonald was chair- 
man of the Trades Union Congress Parliamen- 
tary Committee in 1872-73 and an active mem- 
ber of the Labour Representation League; in 
1874 he was elected member of Parliament for 
Stafford, retaining the seat with Liberal support 
until his death. 

Macdonald believed in parliamentary rather 
than industrial action, in conciliation and arbi- 
tration rather than strikes, and was opposed to 
the creation of a centralized miners’ industrial 
union. This led to a split in 1869, when nearly 
half the organized miners joined the Amalga- 
mated Association of Miners, led by Thomas 
Halliday, which advocated an energetic strike 
policy. This body collapsed in the great depres- 
sion of the later 1870’s; the depression also seri- 
ously weakened the National Miners’ Union, 
which fell to pieces after Macdonald’s death. 
National organization was started afresh by the 
Miners’ Federation of Great Britain in 1888. 
Macdonald’s policy, however, continued to in- 
fluence the British miners, who still lay great 
stress on social legislation and direct represen- 
tation in Parliament, although they have broken 
with the Macdonald tradition in their militant 
strike policy. 

G. D. H. Cole 

Consult: Cole, G. D. H., ^4 Short History of the British 
Working Class Movement, 178Q-IQ23, 3 vols. (London 
1925-27) vol. ii; Webb, Sidney and Beatrice, The 
History of Trade Unionism (rev. ed. London 1920); 
Johnston, Thomas, The History of the Working Classes 
in Scotland (Glasgow 1920); Baernreither, J. M., 
English Associations of Working Men (London 1889). 

MACDONALD, SIR JOHN ALEXANDER 
(1815-91), Canadian statesman. Macdonald was 
bom in Glasgow and was brought to Canada in 
1820. He was called to the bar in 1836 and in 
1844 he was elected to represent Kingston 
in the Legislative Assembly of Canada. In 1854 
he was largely instmmental in bringing about 
the coalition of factions resulting in the creation 
of the Liberal-Conservative party, which re- 
mains one of Canada’s major political parties. 
He took the leading part in bringing about in 
1867 the confederation of Nova Scotia, New 
Brunswick and Upper and Lower Canada, and 
it was upon his initiative that the dominion was 
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extended by 1873 to include the Hudson’s Bay 
Company’s territories, British Columbia and 
Prince Edward Island, thus covering the entire 
northern part of the continent from ocean to 
ocean. He was himself in favor of a strong legis- 
lative union, and the element of strong central 
control in the federal constitution owes much 
to his influence. He was the first prime minister 
of the new Dominion of Canada and continued 
to fill this office until his death, except for the 
interval from 1873 to 1878. His defeat in 1873 
was the result of charges of political corruption 
in connection with the charter for the building 
of the Canadian Pacific Railway, and it was 
thought that his eclipse on this occasion would 
be permanent. But in 1878 he came back to 
power on the “national policy” of high protec- 
tion, a program which Canada has followed 
without radical changes from that day to this. 
During the remaining years of his life he proved 
invincible at the polls. 

Macdonald had not in some respects an ideal 
code of political ethics. Although there were 
some points on which he knew no compromise, 
such as the preservation of law and order and 
the continuance of the British connection, in 
general he raised opportunism almost to the 
level of a political principle. It may, however, 
be doubted whether in the state of political 
morality then prevailing in Canada a statesman 
of stricter views could have guided the new 
nation more successfully than he did. He was a 
past master in the art of managing men, and in 
many ways the Dominion of Canada today is 
the creature of his statesmanship. 

W. S. Wallace 

Cotisuh: Metnoirs of the Right Honourable Sir John 
Alex Macdonald (rev. cd. by J. Pope, Toronto 1930); 
Correspondence of Sir John Macdonald, cd. by J. I’ope 
(Toronto 1921); Pope, J., The Day of Sir John Mac- 
donald, Chronicles of Canada sciics, vol. x\ix ('Po- 
ronto 1915); MacDermot, T. W. L-, “John A. Mac- 
donald — His Biographies and Biographers” in Cana- 
dian Historical Association, Report of the Annual 
Meeting held at Ottawa May 26 and 27, 1931 (Ottawa 
1931) p. 77-84; Maepherson, J. P., Life of the Right 
Honourable Sir John A. Macdonald, 2 vols. (St. John, 
N. B. 1891); Parkin, George R., Sir John A, Mac- 
donald, Makers of Canada series, vol. xviii (Toronto 
1908); Wallace, W. S., Sir John Macdonald, Canadian 
Statesmen, no. i (Toronto 1924); Trotter, R. G., 
Canadian Federation (Toronto 1924); Cartwright, 
Richard, Reminiscences (Toronto 1912), and a re- 
joinder by Pope, J., Sir John A. Macdonald Vindicated 
(Toronto 1912); Smith, G., Reminiscences, ed. by A. 
Haultain (New York 1910); Dent, J. C., The Last 
Forty Years, 2 vols. (Toronto i88i); Willison, J. S., 
Sir Wilfrid Laurier and the Liberal Party, Makers 
of Canada series, vol. xi (new ed. Toronto 1926). 
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McDuffie, GEORGE (c. 1788-185 i), Ameri- 
can political leader. Although a native of Georgia 
McDuffie passed most of his adult life in the 
public service of South Carolina, serving as 
member of the state legislature from 1818 to 
1S20, as member of Congress from 1821 to 1834, 
as governor from 1834 to 1836 and as senator 
from 1842 to 1846. Like other statesmen of his 
group he began as a loose constructionist, but 
when in the period following 1820 the divergent 
economic development between north and south 
became marked he joined the strict construc- 
tionists. lie denounced the “American Sys- 
tem” as presumptuous in name, fallacious in 
principle and repugnant to the constitution. He 
opposed federal activity in internal improve- 
ments, except where military or postal needs 
were clearly served. His chief claim to distinc- 
tion rests upon the relentless course he pursued 
in opposing the aggressive protective policy of 
the majority. His views on the tariff are best set 
forth in his speeches of 1824, 1830 and 1832 and 
in the report of the Ways and Means Committee 
on the tariff bill of 1828 (United States, Con- 
gress, American State Papers, Finance, vol. v, 
1859, p. 944-58). Ignoring the most obvious 
cause of agricultural distress in the southern sea- 
board states — the opening of new cotton produc- 
ing areas in the southwest — McDuffie became 
the chief spokesman of those who found sufficient 
explanation of the depression in the burden im- 
posed by the protective system. This burden 
was the m(')re galling because it was believed to 
be in defiance of the constitution. Starting with 
the doctrine that imports are paid for by exports 
he arrived at the conclusion that a tax on imports 
was virtually a tax on exports and that these, con- 
sisting in the main of cotton, tobacco and rice, 
bore the burden of taxes levied to promote 
manufactures. His “export tax” theory, set forth 
with great ingenuity and eloquence, gained wide 
acceptance in his state. lie w.is one of the boldest 
advocates of nullification, not as a constitutional 
but as a revolutionary right. He had no constitu- 
tional scruples about the second bank and broke 
with his party chief on that issue by acting with 
the bank party. He was a stanch defender of 
slavery as a beneficent patriarchal institution, 
more humane than the wage system as it was 
developing under factory conditions (Message of 
1835, abridged in American History Leaflets, no. 
10, 1893). No collection of McDuffie’s writings 
has been made and no adequate biography of 
him has been written. 


George O. Virtue 
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MACEDONIAN PROBLEMS.5eeCoMiTADji; 
Near Eastern Problem. 

McGEE, THOMAS D’ARCY (1825-68), Ca- 
nadian statesman and publicist . As a youth McGee 
emigrated from his native Ireland to the United 
States, where he engaged in journalism. He re- 
turned to Ireland in 1845, became associated 
with the Young Ireland group and shared their 
intensely idealistic nationalism. In 1848 he par- 
ticipated actively in a futile insurrection and then 
fled, as a fugitive to the United States. 

During the next nine years in newspapers 
which he edited successively in New York, Bos- 
ton and Buffalo he defended the interests of the 
Irish immigrants against the attacks of the 
Know-Nothings. When he moved to Montreal 
in 1857 he found the cause that was to absorb his 
energies throughout the rest of his life — ^the es- 
tablishment of a united British North America — 
and started the New Era^ the first newspaper in 
the colonies dedicated to this purpose. Within 
its columns he emphasized the broad spiritual 
benefits of nationalism as the Young Irelanders 
had done and drew an inspiring picture of a new 
British nation, sharing with the United States 
the life of the continent, which would result from 
union. He carried on his crusade in the Canadian 
legislature first as a member of the Reform and 
later of the Conservative party. The outbreak of 
the American Civil War gave him added argu- 
ments, since an unfriendly North placed the dis- 
united colonies in peril. To the Maritime Prov- 
inces he pointed out the economic benefits that 
they would reap by joining hands with the Cana- 
das in building a new nation. Thus by ceaseless 
advocacy in eloquent addresses and writings he 
helped perhaps more than any other individual 
to create the psychological basis for Canadian 
federation. McGee’s influence survived his death 
at the hands of an assassin. His championship of 
Canadian nationalism was the acknowledged in- 
spiration of the “Canada first” group, which 
played an important part in chalking out lines of 
political and economic development for the 
dominion. 

Alexander Brady 

Important works: Federal Governments Past and Pres^ 
ent (Montreal 1865); Speeches and Addresses Chiefly on 
the Subject of British- American Union (London 1865); 
A History of the Irish Settlers in North America (Bos- 
ton 1851; 5th ed. 1852); The Catholic History of North 
America from the Earliest Period to the Census of 1850 
(Boston 1852); Irish Position in British and in Republi- 
can North America (Montreal 1866, 2nd ed. 1866); A 
Popular History of Ireland from the Earliest Period to 


the Emancipation of the Catholics (New York 1863); 
A History of the Attempts to Establish the Protestant 
Reformation in Ireland (Boston 1853); Gallery of Irish 
Writers. The Irish Writers of the 17th Century (Dublin 
1846); Historical Sketches of O'Connell and His Friends 
(Boston 1845; 4th ed. 1854); Life of Edward Maginn, 
Coadjutor Bishop of Derry (New York 1857). 

Consult: Skelton, Isabel, Life of Thomas D'Arcy 
MacGee (Gardinvale, Canada 1925); Brady, Alex- 
ander, Thomas D'Arcy McGee (Toronto 1925). 

McGEE, WILLIAM JOHN (1853-1912), 
American anthropologist and geologist. McGee 
was associated with the United States Geological 
Survey for ten years beginning in 1882; the 
next ten years he spent in the Bureau of Ameri- 
can Ethnology and the remainder of his life in 
research in geology and conservation. His con- 
tributions to geology were conspicuous through 
his geological maps of the United States, which 
were standard for many years. He helped to lay 
the scientific foundations for the conservation 
movement, and his researches relating to potable 
waters of the United States were classic contri- 
butions to the solution of the pressing problems 
of urban water supply. The ultimate objective 
motivating these studies was the good of man- 
kind; he carried this ideal over into anthropol- 
ogy, which he believed should above all concern 
itself with contemporary life. He visualized in 
advance of his time the development of a bureau 
for research devoted to the conservation of na- 
tional life and advocated the detailed study of 
primitive peoples as an essential part of this 
program rather than as an end in itself. In an- 
thropology his most original contributions were 
his field study of the Seri Indians (“Seri In- 
dians” in United States, Bureau of American 
Ethnology, Seventeenth Annual Report 
Washington 1898, pt. i, p. 9-344) and his obser- 
vations upon desert environments; in the latter 
he presented concisely the interrelations of plant 
and animal life as constituting a kind of com- 
munity and then observed man in this setting. 
McGee anticipated human ecology, as is seen 
in his best known papers on environment, the 
“Beginning of Agriculture” and “Beginning of 
Zooculture” (in American Anthropologist y vol. 
viii, 1895, p. 350-75, and vol. x, 1897, p. 215- 
30). He was one of the last of the group asso- 
ciated with J. W. Powell in the Bureau of 
American Ethnology; the broad and daring gen- 
eralizations of these anthropologists have since 
proved largely untenable, but their insistence 
upon the collection of field data in language, 
culture and anatomy yielded invaluable mate- 
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rials which served as the basis of the interpre- 
tations of later scholars. 

Clark Wissler 

Consult'. Washington Academy of Sciences, McGee 
Memorial Meetings iqij (Baltimore 1916); Hodge, 
F. W., in American Anthropologist ^ n.s., vol. xiv (1912) 
683-87; McGee, E. R., Life of W.J. McGee (Farley, 
Iowa 1915). 

MACH, ERNST (1838-1916), Austrian physi- 
cist, psychologist and philosopher of science. 
Mach was bom in Moravia. As a youth he was 
taught classical languages by his father, who had 
been a tutor in aristocratic families; during the 
same period he worked two days a week with a 
cabinetmaker, a training which was to prove 
valuable in his later experimental work. After 
completing his studies at the University of Vi- 
enna he remained as a Privatdozent in physics. 
In 1864 he was appointed professor of mathe- 
matics and later of physics at the University of 
Graz. Three years later he was called to the 
University of Prague as professor of physics, 
serving also as rector during the year 1879-80. 
In 1895 a special chair of philosophy of the 
inductive sciences was created for him at the 
University of Vienna, On his retirement in 1901, 
after he had suffered a stroke of paralysis, he 
was made a member of the Austrian house of 
peers. 

Mach began his scientific career with experi- 
mental studies in the physiology of the senses, 
publishing numerous articles in the publications 
of the Vienna Akademie der Wissenschaften. 
Later he turned to the more general problems 
of the methodology and philosophy of science. 
At an early age he had read Kant’s Prolegomenay 
and later he was greatly impressed by Darwin’s 
work. These two influences led him to look upon 
science not as a body of laws of the universe but 
as a biological instrument which humanity has 
fashioned for itself in order to master nature in 
the simplest way possible. The “principle of 
economy” as a methodological rule of scientific 
investigation, into which Mach’s doctrine crys- 
tallized, was formulated by him shortly after 
1861. It held that in order to accomplish a cer- 
tain result the scientific investigator chooses 
“the simplest, the most economical and the most 
expedient means.” On the basis of this principle 
and of the Kantian doctrine of phenomena, 
which he simplified into a doctrine of sensations 
as the sole content of immediate experience, 
Mach undertook a methodological analysis of 
the whole field of physics. In order to trace the 


historical development of the separate branches 
of physics he went back to their sources and 
endeavored to establish the methods by which 
the various scientists were guided in their work. 
He was determined (after the fashion of Berke- 
ley and Hume, whom, however, he had not read) 
to emancipate physics from all metaphysical 
elements, understanding by the latter term 
everything that is not immediately perceivable 
by the senses. 

During his lifetime Mach was not understood 
and was for the most part repudiated by his 
colleagues, but after his death his doctrines be- 
gan to exert a great influence in physics. His 
sensualistic attitude, from which Mach tried in 
vain to free himself, is accepted today by numer- 
ous physicists as a satisfactory epistemological 
foundation for science. His repudiation of the 
concept of substance proved to be a highly 
effective weapon against the doctrines of crude 
materialism. Mach also attacked atomism, which 
he regarded as a metaphysical doctrine. His 
criticism of the Newtonian conceptions of time 
and space served as a starting point for the 
relativity theory, although he himself wholly 
disagreed with this theory when he learned of it 
before his death. Not only Einstein’s work but 
even the more recent developments in physics, 
such as Heisenberg’s quantum mechanics, have 
been inspired by the Machian philosophy. 

Mach’s influence on the social sciences was 
mainly through psychology, which was affected 
by his work on the physiology of the senses and 
by his doctrine of sensationalism as a theory of 
mind, the latter being closely associated with the 
similar views of Avenarius. Indirectly his ideas 
on the methodology of physical sciences had a 
repercussion on the social sciences as well, re- 
enforcing the belief propagated by instrumen- 
talist philosophers that all scientific laws are 
merely conveniences rather than completely 
binding objective determinations. Mach’s philo- 
sophical outlook also had an important reper- 
cussion on the socialist movement in Russia and 
Austria. In Russia a faction headed by Bogdanov 
sought to use Mach’s doctrine with its rejection 
of all metaphysics as the new philosophic base 
for socialism. In Austria Friedrich Adler and his 
followers still remain Machians in their general 
philosophy. 

Hugo Dingler 

Important works: Die Geschichte und die Wurzel des 
Satzes von der Erhaltung der Arbeit (Prague 1872, 2nd 
ed. Leipsic 1909), tr. by P. E. B. Jourdain (Chicago 
1911); Die Mechanik in ihrer Entwickdung (Leipsic 
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1883, 8th ed. 1921), tr. from 2nd German ed. by 
T, J. McCormack (3rd ed. Chicago 1907) with sup- 
plement containing additions to 7th German ed. tr. 
by P. E. B. Jourdain (Chicago 1915); Die Principien 
der Wdrmelehre (I/cipsic 1896, 4th ed. 1923); Dte 
Prinzipien der phystkalischen Optik (Lcipsic 1921), tr. 
by J. S. Anderson and A. F. A. Young (London 
1926); Deitrdge zur Analyse der Empfindungen (Jena 
1886; 8th ed. with title Dte Analyse der Empfindungen 
und das Verhaltms des Physischen zum Psychischen^ 
Jena I9i9)» tr. by C. M. Williams and Sydney Water- 
low (Chicago 1914); Populdrzvissenschqftliche Vorle- 
sungen (Leipsic 1896, 5th ed. 1923), selections tr. from 
previous periodical publication by T. J. McCormack 
(3rd*ed. Chicago 1898); Erkenntnis und Irrtum (Leip- 
sic 1905, 5th ed. 1926), p. 331-414 tr. by T. J. 
McCormack as Space and Geometry in the Light of 
Physiological^ Psychological and Physical Inquiry (Chi- 
cago 1906). 

Consult: Dingier, Hugo, Die Grundgedanken der mach- 
schen Philosophies mit Ersttierdffentlichungen aus seinen 
wissenschaftlichen Tagehtichern (Lcipsic 1924), and 
Das Experiments sein Wesen und seine Geschichte (Mu- 
nich 1928); Bouvier, Robert, La pens^e d*Ernst Mach 
(Paris 1923); Henning, Hans, Ernst Mach ah Phi- 
losophs Physiker und Psycholog (Leipsic 1915); Lenin, 
N., Materialism i empirio-krtttztzm, vol, xiii of his 
Sochineniya (2nd rev. ed. Moscow 1928), tr. by David 
Kvitko as Materialism and Empirio-ctitictsm, vol. xiii 
of his Collected Works (New York 1927); Becher, 
Erich, “The Philosophical Views of Ernst Mach” in 
Philosophical RetneWs vol. xiv (1905) 535-62; Bode, 
B. H., “Ernst Mach and the New Empiricism” in 
Journal of Philosophy s vol. xiii (1916) 281-90; En- 
riques, Fedcrigo, Per la storia della logica: i principi e 
Vordine della scienza nel concetto dei pansatori mate- 
matici (Bologna 1922), tr. by Jerome Rosenthal (New 
York 1929) p. 213-27. 

MACHAJSKI, WACLAW (1866-1926), Po- 
lish-Russian social theorist and revolutionist. As 
a revolutionary Mar-Kist, Machajski was arrested 
in 1892 and spent a decade in prisons and as an 
exile in Siberia, where he worked out a theory 
of the labor movement which was elaborated in 
his writings (all of which were published in 
Russian over the signature A. Volski) and known 
in the history of the Russian revolutionary move- 
ment as Makhayevshchina. In 1903 he escaped 
from Siberia to western Europe. He returned 
to Russia after the revolution of 1905, left again 
about the end of 1907 or early in 1908 and 
finally returned after the downfall of the czarist 
regime. 

The gist of his theory is the idea that nine- 
teenth century socialism in general and Marxian 
socialism in particular represent the ideology 
not of the working class, which he thought of 
in terms of manual workers only, but of “the 
growing army of intellectual workers, the new 
middle class which with the progress of civili- 
zation absorbs within itself the middle strata of 


society.” Higher education he considered the 
privileged property of this rising bourgeois class, 
a sort of invisible capital expressing itself either 
actually or potentially in the incomes paid to 
this class, which are higher than the wages paid 
manual labor. The most radical, malcontent sec- 
tion of the intellectual workers, according to 
Machajski, opposes private capitalist rule and 
seeks its elimination, aiming to substitute its 
own rule in the form of government ownership 
or state capitalism (euphemistically called state 
socialism, socialism or first phase of commu- 
nism). Under this new system the new ruling 
class — civil servants, technicians, managers and 
other intellectual workers constituting the bu- 
reaucracy of the state — ^will enjoy privileged 
incomes, and to their offspring alone will be 
transmitted the higher educational opportunities 
and the resulting higher incomes. The workers 
will remain at the bottom of the social ladder, 
self-perpetuating, low waged “slaves of manual 
labor” just as under private capitalism. Intel- 
lectual workers (including the self-taught ex- 
workers) try to enlist the support of manual 
workers, winning their confidence by helping 
them in some of their struggles for better wages 
and by holding out as a new religion for modern 
slaves the socialist ideal of human brotherhood 
for future generations. 

Machajski conceived of the emancipation of 
the working class not through the seizure of 
power as advocated by the socialist intelligentsia 
nor through anarchist or syndicalist methods 
but as a result of a revolutionary economic mass 
struggle. This struggle was to develop under the 
leadership of an international organization of 
conspirators as a succession of general strikes 
and uprisings for higher wages and for public 
works for the unemployed. When under the 
pressure of these economic struggles the private 
capitalists could no longer satisfy the growing 
demands of the workers, the state would take 
over industries, inaugurating state capitalism. 
The struggle for higher wages would continue 
against the bureaucracy of the socialized state, 
until equalization of wages for manual and in- 
tellectual work was achieved. This new condi- 
tion would afford equal opportunities for higher 
education for all, thus bringing about a classless 
society. 

Machajski called his theory neither socialism 
nor anarchism; his follower E. Lozinsky has 
suggested that it be called equalitarianism. 

Under the official name of the Workers’ 
Conspiracy groups professing Machajski’s opin- 
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10ns were formed in various Russian cities before 
and during 1905; their adherents, generally 
known as Makhaevtzi (followers of Machajski), 
conducted revolutionary activities chiefly among 
unskilled workers and the unemployed, devoting 
their energies exclusively to the wage struggle, 
which was to be extended to an economic gen- 
eral strike and to the demand for public works 
for the unemployed. 

Machajski saw in the October revolution of 
1917 along with elements of genuine working 
class revolt the ascent to power of the lowest 
strata of the middle classes, particularly the semi- 
intelligentsia and the self-taught ex-workers, 
who sought not to abolish economic inequality 
but only to increase the number of its benefici- 
aries. He considered that the manual workers 
could not have their own government so long as 
economic inequality condemned them as a mass 
to ignorance, and that it was therefore useless 
for them to endeavor to secure a better govern- 
ment than that of the Soviet state. They could, 
however, exert mass pressure upon the authori- 
ties, forcing them to seize or reduce all higher 
incomes, to increase wages of manual workers 
and to provide for the unemployed until all 
incomes had been equalized. 

Max Nomad 

Works’. Umstvennii rahochii (The intellectual work-er), 
3 vols. (vols. i and ii first published “underground*' 
in Siberia in 1898-99, vol. in published in Geneva 
in 1904, new ed. published under the pseudonym 
“A. Volski” in 1905-06); Bankrotstvo sotsiahzma xix 
stoletiya (Bankruptcy of the nineteenth century) (Ge- 
neva 1905); Biirzhuaznaya revolutsiya t rahochee dclo 
(The bourgeois revolution and the workeis’ cause) 
(Geneva 1905); Rabochti zagovor (The workers’ con- 
spiracy) (Geneva 1908); Rabochaya revolutstya (dTe 
workers’ revolution) (Moscow 1918); “Primechaniya 
perevodchika” (Notes of the translator) in Marx, K., 
and Engels, F., Svyatoe scnieistvo (Holy family), 2 
vols. (St. Petersburg 1906) vol. ii, p. 39-63. 

Consult: Lozinsky, E., Chto zhe takoe, iiakonetZf in- 
telligentsiya? (What, after all, is the intelligentsia?) 
(St. Petersburg 1907), and itegi i perspektivi raho- 
chago dvizheniya (Achievements and prospects of the 
labor movement) (St. Petersburg 1909); Ivanov- 
Razumnik, R. V., Chto takoe '^Makhaevshchina?** 
(What is “MakhaevismP”) (St. Petersburg 1908); Sir- 
kin, L., Makhaevshchina (Makhaevism) (Moscow 

193 1) ; Nomad, Max, Rebels and Renegades (New York 

1932) ch. v; Obshchestvennoe dvizhenie v Rossii v 
nachale xx veka (The social movement in Russia at 
the beginning of the 20th century), ed. by L. Mar- 
tov and others, 4 vols. (St. Petersburg 1909-14) 
vol. iii, p. 523-33. 

MACHIAVELLI, NICCOLO (1469-1527), 
Italian historian, statesman and political theorist. 
Machiavelli, who was bom in Florence of a 


noble but poor family, began his public career in 
1498 as a clerk in the chancery of the Florentine 
republic. The following year he was appointed 
secretary to the Dicci di Liberta e Pace (Ten of 
liberty and peace) and in this capacity was sent 
on several missions to Italian and foreign courts. 
In 1502 he was sent to Cesare Borgia, who with 
the help of the French and papal troops was at- 
tempting to unite Romagna and The Marches 
under his rule. Machiavelliwasalmost an eye wit- 
ness to the famous Senigallia ambush, in which 
Borgia had four chieftains of mercenary tropps, 
who had deserted his side and been won back by 
false promises, strangled to death. He was 
greatly impressed by the words and deeds of 
Borgia and most probably derived from him the 
model for his 11 prindpe. When the Medici with 
the help of Spanish troops reentered Florence 
and again became masters of the city, Machia- 
vclli, who had remained faithful to the gonfalon- 
ier Sodcrini, was deprived of his sccretirial posi- 
tion; and after .some weeks of imprisonment 
he retired from public life. It was during this 
period of retirement, in 1513, that he wrote 
his most famous work, II prindpe. In 1522 he 
succeeded in regaining to a certain extent the 
favor of the Medici. But in 1527, when they 
were overthrown and again banished, Machia- 
vclli was charged with having received favors 
from them and was again eliminated from public 
life. 

On Machiavelli and above all on his II prin- 
dpe an entire literature has been written. Never 
has a v/riter been so extolled and so abused. He 
has been hailed by many as the tnie founder of 
political science; on the other hand, the term 
Machiavellism has become a synonym for craft 
and duplicity and for the prevalence of ex- 
pediency over truth and loyalty whenever it is a 
question of aggrandizing a state or preserving its 
government. Machiavelli cannot, however, be 
properly understood unless he is regarded in the 
setting of the political conditions of his time. 

At the end of the fifteenth century and at 
the beginning of the sixteenth Italy, split 
into a multitude of states, was from a military 
point of view very weak, since almost all the 
states had entrusted their defense to mercenary 
troops, and was continually invaded and devas- 
tated by French, Spanish, German and Swiss 
armies. No state was strong enough by itself to 
resist effectively France or Spain, and the mer- 
cenary troops had sufficiently proved their in- 
feriority to the foreign armies. It was by observ- 
ing these conditions and reflecting upon them 



656 Encyclopaedia of the Social Sciences 


that Machiavelli was led to conclude that only by 
the creation of a great Italian state and through 
the organization of a national militia would it be 
possible to expel the foreigners beyond the Alps. 
Although it cannot be denied that in dedicating 
II principe to the Medici he aimed to gain the 
sympathies of the new masters of Florence, it is 
none the less true that he intended at the same 
time to draw up a program for the guidance of 
that Italian prince who would determine to free 
Italy from foreign rule. 

The chief weakness of Machiavellism is the 
strilang contradiction between the abject char- 
acter of its means and the nobility and loftiness 
of its goal. It is difficult to believe that a person 
capable of resorting to the vile stratagems of the 
petty Italian tyrants of the period should at the 
same time have possessed such greatness of 
mind as to adopt Machiavelli’s patriotic program. 
And if it is true that the precepts of a most rigid 
morality cannot be observed in politics, it is no 
less true that politics is an art in which the 
sense of limits and proportion is of the greatest 
importance. It is for this reason that lies and 
disloyalty to achieve their purpose must be em- 
ployed with great caution and parsimony. One 
discovered to be a habitual liar and a breaker of 
sworn agreements is not trusted. Elementary as 
these considerations are, they seem to have 
escaped Machiavelli’s attention, a fact all the 
more strange since they were certainly not 
neglected by other Italian writers, such as 
Guicciardini and Scipio di Castro. 

Machiavelli’s maxims are nearly always based 
upon a pessimistic conception of human nature 
and are very often too general to be of much 
assistance in specific cases. Human beings are in 
part as he describes them — namely, “ungrateful, 
deceitful, cowardly, and greedy’’; but even 
Machiavelli admits that this is not true of all 
human beings. Moreover he forgets to add that 
even those persons who resemble the portrait 
drawn by him are sometimes capable of a certain 
manifestation of altruism and generosity; and he 
fails to tell how to distinguish the so-called 
morally superior persons and how it is possible 
to profit from the small portion of goodness and 
loyalty that can be found even among morally in- 
ferior individuals. 

The world wide fame and reputation of 
Machiavelli’s ideas have been due to many fac- 
tors, some of which are of a temporary and local 
and others of a permanent character. Among the 
former may be mentioned the bitter polemical 
discussions which took place in the second half of 


the sixteenth century between Catholics and 
Protestants, in which each party accused the 
other of acting according to Machiavelli’s prin- 
ciples: in a sense both parties were justified in 
their charges, since the Florentine writer pro- 
fessed on the one hand to be a Catholic and on 
the other hand displayed very little respect for 
the pope and the church. The Italians of the 
nineteenth century discovered in Machiavelli 
the precursor of the Risorgimento; similarly, his 
writings were popular among the leaders of the 
German national movement in the same century. 
Among the factors of more permanent character 
are undoubtedly the calm and cold objectivity 
with which Machiavelli describes the multitude 
of defects displayed by the human mind and the 
courage with which he points out the faults and 
vices of both the great and the humble, of the 
common people as well as of the classes that 
participate actively in political life. It is true that 
Machiavelli’s conception of things and human 
beings is often inadequate, for he sees essentially 
only one side and nearly always the worse side of 
the extremely complicated nature of human be- 
ings. This side, however, he depicts with an in- 
cisiveness which impresses the reader in a singu- 
lar manner and calls forth either great admiration 
or great repugnance and sometimes both. 

Although Machiavelli claimed that his aim 
was to teach his fellow beings the art of deceiving 
and to prove to them the advantages and the 
necessity of lying, as a writer he was extremely 
sincere. He possessed to an exceptional extent 
that professional literary honesty which compels 
the author to convey to his readers his real 
opinions, without worrying over the success or 
failure of his work. He was honest in his private 
life and as an official; if he tried to dictate to 
others the rules of the art of deceiving in public 
life, he was himself by no means a political 
climber. Had he been a rogue and a self-seeker 
his public career would have been, in view of his 
talents, much more brilliant than it actually was; 
he would not have died in p>overty, and he would 
have abstained from writing II principe, for all 
true rogues know quite well that the first rule of 
their art consists in not revealing its secrets to 
others. 

Other important works by Machiavelli were 
relazioni on his mission in France and Germany; 
Discord sopra la prima deca di Tito Livio 
(1521), in which he gave advice to republics and 
scrutinized the causes of ancient Roman gran- 
deur; Libro del! arte della guerra (1521), in 
which he confirmed the concepts already ex- 
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pressed in Ilprincipe on the necessity for repub- 
lics to have their own national militias; La vita di 
Castruccio Castracani (1532) and Le storie fi~ 
orentine (1532), interesting for the part in 
which he narrates the events occurring in the 
fifteenth century; and, finally, the commedie^ 
often marked by obscenity, an unfortunate char- 
acteristic of the period, but not, however, 
without vis comica, 

Gaetano Mosca 
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MACHINE, POLITICAL. “Such words as 
‘boss* and ‘machine’ now imply evil,” Theodore 
Roosevelt observed in his Autobiography ^ “but 
both the implication the words carry and the 
definition of the words themselves are somewhat 
vague. A leader is necessary; but his opponents 
always call him a boss. An organization is neces- 
sary; but the men in opposition always call it a 
machine.” Roosevelt might have added that the 
boss generally claims the title of leader and that 
the machine, usurping the name as well as the 
thing, calls itself the party organization. Such 
facts are significant. They indicate that in popu- 


lar usage the words have a derogatory implica- 
tion, that the boss is looked upon as a perverted 
leader and the machine as a perverted organiza- 
tion. The test is one of motive and method. Ac- 
cording to Ostrogorsky the men of the machine 
look out for themselves rather than for the party; 
according to Jeffe Macy their purposes are purely 
selfish and inconsistent with the public welfare. 
They are unscrupulous both in their use of 
political power and in the methods that are em- 
ployed in gaining and holding it. They practise 
politics for profit. 

The distinction suggested here in the contrast 
between public interest and private interest has 
been emphasized by the periodic revelation of 
abuses in municipal government, abuses which 
take the form of an alliance between politics and 
predatory business concerns and between politics 
and the criminal elements. But the term ma- 
chine, like the term boss, is frequently em- 
ployed without these sinister connotations. When 
newspapers spoke of the “Townlcy machine” in 
North Dakota or of the “La Follette machine” 
in Wisconsin they did not mean that either 
Townley or La Follette was personally corrupt 
or tolerated corruption in others. They were im- 
pressed by the fact that a particular group of 
politicians had established more or less perma- 
nent control over the Republican organization, 
enforcing such hierarchical discipline and mov- 
ing with such relentless precision as to evoke the 
idea of a machine. 

Obviously this term, like most political terms, 
can be defined on the basis of usage in a con- 
siderable variety of ways. Here it will be taken to 
mean a group composed mainly of professional 
politicians who gain and hold power by secret 
and often corrupt methods — although with a 
show of popular sanction — who dictate party 
nominations and appointments to public office 
and who set personal advantage above that of the 
party or the community. 

Professional politics emerged in the era of 
Jacksonian Democracy, when the necessity of 
regimenting and mobilizing the newly enfran- 
chised masses placed a great emphasis upon 
party organization. Politicians of a new type, 
proficient in the arts of management and scien- 
tific in their modes of action, rudely thrust aside 
the landed proprietors who had governed in the 
time of Hamilton and Jefferson. As early as 1823 
Niles described them with infinite distaste as 
“persons who have little, if any, regard for the 
welfare of the republic, unless as immediately 
connected with, or dependent on, their own 
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private pursuits . . . (Niks* Weekly Register, 
vol. xxxiii, 1823, p. 370). They disguised the 
essentially oligarchic character of their regime 
by flattering the voters while shrewdly manipu- 
lating them; and with the increase in the number 
of elective offices, which they made it their busi- 
ness to control, and with the application of the 
spoils system to the civil service they drew their 
sustenance from the public treasury. 

There gradually took place a specialization of 
political functions. The people were engrossed 
in their private affairs, absorbed in the supreme 
task of conquering the continent and laying hold 
of its resources. They had, as Walter Weyl says, 
^‘neither leisure nor inclination for the drudgery 
of running the government. Consequently, the 
making of nominations, the control of elections, 
the divisions of spoils, and other profitable labor 
came to be the work of a despised ruler, the pro- 
fessional politician.” Public service, like the 
continent, was appropriated for private gain. It 
should be observed of course that political ac- 
tivity and political power always and everywhere 
tend to become a monopoly of the few. Professor 
Michels in his study of Political Parties formu- 
lates an “iron law of oligarchy,” having dis- 
covered that in Europe even among the socialists 
party decisions are made by a mere handful of the 
members, sometimes ludicrously small. What 
happened in the United States may be said 
therefore to illustrate a general law. But certain 
peculiarities of American politics must be ex- 
plained in terms of the local environment. 

In the first place, why should the oligarchy 
have tended to become so disreputable? Walter 
Weyl gives an answer. Politics was business, he 
says, but low grade business. “Not offering the 
boundless possibilities of other enterprises, it 
attracted a poorer quality of men. In De Toeqe- 
ville’s day an American was not ordinarily in- 
trusted with public business until he had sig- 
nally failed in his private business.” Perhaps one 
may hazard a further opinion. Great issues, 
which would rouse enthusiasm and command 
the loyalty of high minded men, have seldom 
marked the party conflict; in normal times the 
two major parties have faced each other without 
any fundamental divergence of policy. This 
situation may be attributed to the size of the 
country, the diversity of economic and other 
interests and the perpetual need of compromise 
as a basis for large scale cooperation. And so elec- 
tions degenerate into a crude struggle for oflice, 
say the critics, and become attractive to the 
cupidity of the mere spoilsman. In the second 


place, the apathy of “good citizens” and their 
willingness to abdicate in favor of the profes- 
sional politician was due to something besides 
absorption in their own affairs. Politics became 
too complicated for the amateur. The absurd 
multiplication of elective offices, with short 
terms and rotation as a supposed safeguard 
against official arrogance, and the elaborate sys- 
tem of party primaries and conventions for 
making nominations gave the most conscientious 
voter a sense of frustration. He could not pene- 
trate the technicalities; needing help he en- 
trusted his baffling problems to the professional 
politician. 

The rise of the machine must be connected 
also with a feature of American government 
which discourages the growth of effective and 
responsible leadership. The framers of the con- 
stitution, as Woodrow Wilson observed, set up 
the check and balance system “to keep govern- 
ment at a sort of mechanical equipoise by means 
of a standing amicable contest among its several 
organic parts.” They distrusted power as 
dangerous to liberty; and therefore they spread 
it thin and erected barriers against its concentra- 
tion. In our state governments, where the prin- 
cipal executive officers were elected and thus 
made independent of one another, this fatal 
weakness was still more pronounced; and these 
officers had been deprived by minute and specific 
stiitutory directions of all latitude in the dis- 
charge of their official duties. A similar disper- 
sion of power marked local areas. As a conse- 
quence, when the people or particular groups 
among them demanded positive action, no one 
had adecpiate authority to act. The machine 
provided an antidote. There was built up, in the 
words of Herbert Croly, “a much more human 
system of partisan government, whose chief ob- 
ject soon became the circumvention of govern- 
ment by Law .... The lawlessness of the extra- 
official democracy was merely the counterpoise 
of the legalism of the official democracy. The 
lawyer having been permitted to subordinate 
democracy to the Law, the Boss had to be called 
in to extricate the victim, which he did after a 
fashion and for a consideration” (Progressive 
Democracy, New York 1914, p. 254). 

The boss is the kind of leader that the machine 
develops. He typifies its efficiency as an instru- 
ment of power, which in contrast to the arrange- 
ments in American states and municipalities ob- 
jectifies the principle of concentration. His oper- 
ations are facilitated, it is true, by certain more 
or less accidental conditions of American democ- 
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racy: the existence of the spoils system, the over- 
elaboration of electoral processes, the indiffer- 
ence of “good citizens,” the pliability of the ig- 
norant masses; and his opportunities for ag- 
grandizement have been vastly enlarged during 
the past half century by his traffic with big busi- 
ness — he has become the broker, the indispen- 
sable intermediary in the purchase and sale of 
political privileges. But these various factors 
hardly make clear his essential function. The 
boss is the man who, like the prime minister 
abroad, brings together the scattered fragments 
of power. Leadership is necessary; and since it 
does not develop readily within the constitutional 
framework, the boss provides it in a crude and 
irresponsible form from the outside. His tenure 
is not affected by any doctrine of short terms and 
rotation; Penrose ruled Pennsylvania for fifteen 
years, Murphy ruled New York City for twenty 
years and Cox ruled Cincinnati for thirty years. 
The scope of his authority is not limited by mi- 
nute prescriptions of law or by any scruples 
about the separation of powers: if he is a county 
boss he gives orders to the board of supervisors, 
to the district attorney and in fact to all public 
officers, including even judges. 

Within the pyramidal structure of the machine 
there are big bosses and little bosses connected 
in a sort of feudal relationship. Their position 
depends ultimately upon their control of the 
party primaries, which they regard as more im- 
portant than the subsequent elections. The boss 
of the assembly district or city ward holds his 
place only as long as he can dominate a majority 
of the precincts; and he maintains therefore in- 
timate and mutually advantageous contacts with 
his subordinates, the precinct captains, whose 
success or failure in delivering the vote on pri- 
mary day involves his own fortunes. It is often 
as precinct captain that the future boss gets his 
training and demonstrates his possession of the 
necessary qualifications. What he needs above 
all is the ability to handle men. “There’s only 
one way to hold a district,” according to George 
Washington Plunkitt of Tammany Hall; “you 
must study human nature and act accordin ’ ” 
(Riordon, W. L., Plunkitt of Tammany Half 
New York 1905, p. 68). As captain he must be a 
friend to every man, assuming if he does not feel 
sympathy with the unfortunate and utilizing in 
his good works the resources which the boss puts 
at his disposal. He must be loyal; according to 
Plunkitt he is never justified in going back on his 
boss, “as long as the leader hustles around and 
gets all the jobs possible for his constituents” 


(p. 68). The great test is efficiency. The boss 
rules by right of conquest and through the 
possession of those native qualities which are 
sufficient in themselves without any formal 
grant of authority. 

The machine may extend its dominion over 
the whole state either through the ascendancy of 
a single boss or through the operations of a 
“ring” of local bosses who act in concert. Thus 
for three quarters of a century Pennsylvania was 
dominated first by the Camerons, father and 
and son, then by Quay and finally by Penrose — 
an unbroken succession. As a rule, however, the 
county or the city is the unit. It is not incongru- 
ous for the ward boss to do homage to the city 
boss and to take orders from him. That feudal 
relationship serves the interests of both. The 
overlord fills a necessary role in coordinating the 
different parts of the machine and in opening up 
larger sources of patronage and perhaps of graft. 
For the same reasons a state boss may be able to 
impose himself upon the local bosses and ma- 
chines, since it is his function to coordinate their 
activities in the larger field of state politics, to 
dictate and distribute nominations and appoint- 
ments as well as executive and legislative favors. 
The logic of the situation suggests indeed that 
the machine should erect a structure paralleling 
the government in every political area. But with 
the size of the area the engineering difficulties 
increase. The state boss exists only by way of 
exception; what is usually found is a group or 
“ring” of local bosses whose uncertain and 
fluctuating control of the state government de- 
pends upon secret accommodations. There has 
never been a national boss. Nevertheless, the 
need of a unifying agency cannot be denied; and 
thus the phenomenon, met with more and more 
frequently, of a president or governor like 
Theodore Roosevelt with a big stick and a con- 
tempt for legalistic restraints. 

The machine lives off the country like a con- 
quering army. In its earlier period the spoils of 
office furnished the chief means of subsistence. 
There were, first of all, the numerous elective 
offices, which might be sold under the disguise 
of campaign contributions or given to faithful 
adherents as a reward for service and as a source 
of livelihood. Then, its ticket having triumphed, 
the machine applied to the civil service the prin- 
ciple of Senator Marcy that “to the victor belong 
the spoils.” By giving his henchmen and heelers 
jobs that he could at any time take away the boss 
not only kept them in a state of dependence but 
replenished the treasury by levying a percentage 
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assessment upon their salaries. Patronage still 
remains a most important factor in the economy 
of the machine. But the offices are prized much 
less for the salaries attached to them than for 
their strategic value as a base of operations. In 
the decades following the Civil War new factors 
came into play. The rapid growth of cities af- 
forded opportunities for pillage on a colossal 
scale, particularly in the awarding of public 
contracts and in the granting of franchises for 
public utilities. Tweed’s accomplishments in 
New York and McManes’ in Philadelphia dif- 
fered* in proportions but not in character from 
what was being done almost everywhere in the 
country. Eastern cities suffered most, because 
the hordes of immigrants settled there and re- 
acted favorably to the shrewd benevolence of 
ward politicians. This was also a time of re- 
markable economic expansion. The great rail- 
way corporations and industrial monopolies 
pushed forward ruthlessly toward their objec- 
tives and by lavish corruption bought every sort 
of privilege and immunity. The machine now 
established its lucrative relationship with big 
business. 

The tribute that the machine exacts from the 
community assumes such varied forms as to defy 
enumeration. It may fall within the category of 
what Plunkitt called “honest graft.” Thus with 
private information that the city intends to 
widen a street or acquire a park or build a subway 
the politician buys parcels of land which will be 
condemned at a price fixed by friendly commis- 
sioners or which will soar in value when the 
improvements get under way. The tribute may, 
on the other hand, be derived from the protec- 
tion and exploitation of vice and crime. This 
activity centers in the police department. While 
usually concerned with gambling, prostitution 
and the illegal sale of liquor it sometimes in- 
volves an alliance with racketeers and gunmen. 
But what the police do in permitting violations 
of the law is characteristic of all branches of ad- 
ministration which can exercise a similar discre- 
tion. The district attorney and even the magis- 
trate, being creatures of the machine, may ac- 
quiesce in monstrous perversions of justice. The 
tax assessor may levy blackmail by threatening a 
rigorous search for hidden personal property. 
The building inspector may fasten upon the 
most insignificant violations of the code or for a 
consideration close his eyes to the most glaring 
and pernicious. When very large sums are in- 
volved, as in the erection of a great hotel or 
apartment house, the bribery of the building de- 


partment may be ingeniously disguised; some- 
how a certain law firm — notoriously high in its 
charges for the service — can always secure a 
relaxation of vexatious requirements. Not the 
least flagrant abuses are connected with the let- 
ting of public contracts. An insider can safely 
underbid his competitors if he knows that the 
elaborate safeguards of the law will be ignored, 
that specifications regarding the materials to be 
used will not be enforced, that time clauses will 
be waived and that fraudulent claims will be paid 
without investigation. This explains the role of 
the machine politician as sleeping partner in 
some contracting firm. City councils and state 
legislatures have profited by blackmailing as well 
as by serving corporations; blackmail is paid in 
return for the withdrawal of a measure that has 
been introduced solely for the purpose of ex- 
tortion. 

The depredations of the machine growing 
bolder with increased opportunities gradually 
aroused popular resentment and indignation; 
and since the parties did little or nothing to 
purify themselves, an attempt was made to 
exorcise the devils of corruption by statute. First 
came civil service reform, which by applying the 
merit system to appointive offices robbed the vic- 
tor of his spoils. Unfortunately the reform com- 
mended itself to few of the states; and therefore 
the results were disappointing. Next came the 
introduction of the Australian ballot. It was ex- 
pected to stop the intimidation or bribery of 
voters and to encourage independent candida- 
tures by reducing the cost of elections. But since 
the form of the ballot diverging from its Austra- 
lian prototype facilitated the voting of a straight 
ticket, the machine suffered little damage from 
the change. The first reform had aimed at starv- 
ing the victorious machine; the second at reduc- 
ing its advantage in the election, its means of 
victory. The third reform went behind the elec- 
tion and regulated the nominating processes. 
The direct primary took the place of the dele- 
gate convention. At the same time in the hope of 
displacing the oligarchy of professional politi- 
cians and restoring power to the rank and file the 
parties were deprived of their voluntary character 
and subjected to drastic statutory regulation. 
Other weapons were placed in the hands of the 
people: the initiative and referendum, which 
gave them a direct control over legislation; and 
the recall, which allowed them to sit in judgment 
on their elected officers in the interval between 
the all too frequent regular elections. 

These later reforms have a common character- 
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istic which invites criticism. Instead of simplify- 
ing the labyrinth they have added to its com- 
plexities. The harassed voter is not only con- 
fronted with a preliminary campaign of election 
within the party but also asked on the day of the 
general election to express an opinion on all 
sorts of legislative measures. He has become 
therefore still more inadequate, still more de- 
pendent on the specialist of the machine for 
guidance. The officials of the party are now 
entangled, like the officials of the government, in 
a web of legalistic restrictions, from which pre- 
sumably they must wait for the boss to extricate 
them. The escape from machine politics lies not 
in this direction but in simplifying structure and 
processes and in concentrating power and re- 
sponsibility. If the grip of the machine has been 
loosened somewhat, the improvement must be 
attributed to factors which have raised the tone 
of business as well as politics and to technical 
improvements in administration. Public opinion 
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Stimulated by innumerable civic organizations 
has become more alert, while S5rstem8 of cost ac- 
coimting and settled forms of procedure act as a 
bar to some of the grosser forms of fraud. 
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